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SHOWmO   IN   WHAT    VOLUMES    OF   THIS    SERIES   THE   CASES 

REPORTED  IN  THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  reporta  are  In  parentheses,  and  the  numbers  of  this  series  In  bold-faced  flgnreiL 

Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 

42;  (100,   101)  46;  (102)  48;  (103)  49;  (104,  105)  63;  (106,  107,  108)  54; 

(109,  110)  55;  (111)  56;  (112)  57;  (113)  59;  (114)  62.3 
ABKANSA3.  —  (48)  3;   (49)  4;   (50)  7;    (51)   14;   (52)   20;   (53)  22;   (54)  26; 

(55)  29;  (56)  35;    (57)  38;   (58)  41;    (59)  43;    (60)  46;    (61,   62)  64; 

(63)  58;  (64)  62. 
California.  — (72)  1;  (73)  2;  (74)  6;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  20;   (86)  21;   (87,  88)  22| 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  35;   (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)45;  (106)46;   (107)  48;  (108)49;   (109)  50;  (110,  111)  52;   (112) 

63;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (U9)  63. 
Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;    (15)  22;   (16)  25; 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  68. 
Connecticut.  — (54)  1;  (55)   8;  (56)  7;   (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;   (66)  60;  (67)  62;   (68)  67; 

(69)  61. 
Dblawarb.  —  (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Honst.)  43. 
Florida.- (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (30)  61;  (37)  63; 

(38)  66;  (39)  63. 
QlORGiA.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;   (90)  86;  (91,  92,  93)  44; 

(94)  47;  (95,  96)  61;  (97)  54;  (98)  58;  (99)  69;  (100)  62. 
Idaho.  —  (2)  36. 
Illinois.  — (121)  2;   (122)  3;   (123)  5;   (124)  7;   (125)  8;  (126)  9;   (127)  11; 

(128)  15;  (129)  16;  (130)   17;  (131)   19;  (132)   22;   (133,    134)   23;   (135) 

26;   (136)  29;   (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143. 

144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 

(154)46;   (153,155)46;   (156)47;   (157)48;   (138)49;   (159)60;   (160, 

161)62;  (162)63;  (163)64;  (164,  165)66;  (166)57;  (167)69;  (168,  169) 

61;  (170)  62;  (171)  63. 
Indiana.— (112)  2;  (11.3)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  26;   (129)  28;  (130)  30;   (131)  31;  (132)  32;  (133)  36;  (134)39; 
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(135)  41;  (136)  48;   (137)  4B;    (138)  46;   (139)  47;   (140)  49;  (1,  2,  3; 

Ind,  App.;  HI)  BO;  (4,  6,  6,  lad.  App.;  142)  51;  (7,  8.  Ind.  App.;  143)  58; 

(9,  10  Ind.  App.)  53;  (11  Ind.  App.)  54;  (13  Ind.  App.;  144)  65;  (14 

Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 

Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  63. 
Iowa.  -(72)  8;  (73)  5;  (74)  7;  (75)  9;  (76.  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 

<89,  90).  48;  (91)  51;  (92)  64;  (93)  57;  (94.  95)  58;  (96,  97)  59;  (98)  60; 

(99)  61;  (100)  62;  (101.  102)  63. 
Kansas. -(37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62. 
Kentucky.- (83.  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29; 

(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;   (98)  56; 

(99)  59. 
Louisiana. —(39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;   (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La.  Ann.)  40;   (46, 

47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  62. 
Maine.  — (79)1;  (80)6;  (81)  10;  (82)17;  (83)23;  (84)30;  (85)35;  (86)41; 

(87)  47;  (88)  51;  (89)  56;  (90)  60. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)  32;  (76)  35;  (77)39;  (78)  44;  (80)  45;  (79)47;  (81)48;  (82)51; 

(83)  55;  (84)  57;  (85)  60;  (86)  63. 
MASSACHUSBriTS.- (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)16;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 

(166)  56;  (167)  57;  (168)  60;  (169)  61. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  55;  (106)  58;  (107)  61; 

(108)  62;  (109)  63. 
Minnesota. —(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19) 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  50;  (60)  51; 

(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61. 
Mississippi.- (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  36;  (71)  42; 

(72)48;  (73)56;  (74)60. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108, 109)  32;  (110,  111)33;  (112)34;  (113,  114)  35;  (115)37;  (116,  117; 

88;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)  64;  (134)  56;  (135,  136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62. 
Montana.  — (9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  48;  (15)48, 

(16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63. 
Kebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;   (26)  18;  (27)  20;   (28,  29)  26;  (.30) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (.35)  37;  (36)  88;  (.37)  40;    (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  60;  (47)  68;  (47,  48, 

68;  (49)  69;  (50)  61. 
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Nevada.  —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62. 

Nsw  Hahpshibs.  —  (64)  10;  (62)  13;  (65)  23;  (66)  49. 

Naw  Jbbset.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;   (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;   (53  N.  J.  L.)  26;   (48  N.  J.  Eq.)  27;    (49  N.  J.  Eq.)  31;   (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 

Eq.;  (58  N.  J.  L.)  55;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62. 
New  York.— (107)  1;  (1G8)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  U;  (115)12;  (116,  117)15;  (118,  119)16;  (120)17;  (121)18;  (1-22) 

19;  (123)  20;  (124,  125)   21;  (126)  22;    (127)  24;   (128,  129)  26;  (K^U, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  33;  (138)  34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;    (144)  43;  (145)  45; 

(146)  48;    (147)  49;    (148)  51;   (149)  52;    (150)  55;    (151)  56;    (152)  57; 

(153)  60;  (154)  61;  (155)  63. 
North  Carolina.  —  (97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)18;  (106)19;  (107)22;  (108)23;  (109)26;  (110)28;  (111)32; 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54; 

(119)56;  (120)58;  (121)  61. 
North  Dakota.  —(1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;   (52  Ohio  St.)  49; 

(53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63. 
Oregon. —(15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;   (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;   (29)  54;   (30) 

60. 
Pennsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,   134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,   150  Pa.  St.)  30;  (151  Pa.  St.)  31;  f  148  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170.   171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  55;  (178  Pa.  St.)  56;  (179,  180  Pa.  St.)  57;- (181  Pa.  St) 

59;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63. 
Rhode  Island.  —  (15)  2;  (16)  27;  (17)  33;  (IS)  49;  (19)  61. 
South  Carolina.  —  (26)  4;  (27.  28,  29)  13;    (30)  14;  (31,  32)  17;   (33),  26 

(34)  27;  (35)  28;  (35)  31;  (37)  34;  (38)  37;  (39)  89;  (40)  42;  (41)  44 

(42)  48;  (43)49;  (44)  51;  (45)  55;  (46)57;  (47)  58;  (48)  59;  (49)  61 

(50)  62. 
South  Dakota. —(1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  65;  (7)  58; 

(8)  59;  (9)  62. 
Tennessee.— (85)  4;   (86)  6;  87)  10;  (88)  17;    (89)  24;   (90)  25;    (91)  30; 

(92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56;  (98)  60;  (99)  63. 
Tex.\s.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;   25,  26  Tex.  App.)  8;   (71)  10; 

(27  Tex.   App.)  11;    (72)  13;  (73,  74)  15;  (75)  16;   (76)  18;  (77;  23  Tex. 

App.)  19;  (78)  22;  (79)  23;    (29  Te.v.   Ai.p.)  25;  (SO,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (.">1  Tex.  Cr.  Rep.;  SG)  37; 
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(86;  82  Tex.   Cr.   Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Or. 

Rep.;  88)  68;  (89.  90)  69;  (35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Crim.  Rep.) 

61. 
Utah.— (13)  67;  (U)  60;  (15)  62. 
Vbrmont.  — (60)  6;   (61)  15;  (62)  8S;  (63)  S6;  (64)  88;  (65)  86;  (66)  44; 

(67)  48;  (68)  64;  (69)  60. 
VisaiMiA.— (82)8;   (83)6;  (84)10;  (85)17;  (86)19;  (87)84;  (88)89;  (89) 

87;  (90)  44;  (91)  60;  (92)  68;  (93)  67. 
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WYOMING. 


CowHicK  V.  Shingle. 

[6  Wyoming,  87.] 

LIMITATIONS  OP  ACTIONS— DEMURRER.— If  It  appeal* 
upon  the  face  of  a  petition  that  the  cause  of  action  accrued  at  such 
a  period  that,  under  the  statute  of  limitations,  no  action  can  be 
brought,  a  demurrer,  on  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  will  be  sustained. 

LIMITATIONS  OF  ACTIONS— PART  PAYMENT  BY  ONE 
DEBTOR— EFFECT  OF.— A  partial  payment  by  one  of  two  parties, 
jointly  and  severally  liable  upon  a  promissory  note,  does  not  suspend  i 
the  running  of  the  statute  of  limitations  in  favor  of  the  other  party. 

LIMITATIONS  OF  ACTIONS— ACKNOWLEDGMENT  OB 
PAYMENT  BEFORE  OR  AFTER  BAR.— There  is  no  distinction  be- 
tween the  legal  effect  of  an  acljnowledgment  or  payment  made  be- 
fore or  after  the  bar  of  the  statute  of  limitations  has  attached.  In 
either  case,  the  legal  effect  thereof  is  to  create  a  new  cause  of 
action. 

COMMON  LAW,  WHAT  IS.— As  a  rule,  the  term  "common 
law"  means  both  the  common  law  of  England,  as  opposed  to  stat- 
ute or  written  law,  and  the  statutes  passed  before  the  emigration  of 
the  first  settlers  of  America. 

LIMITATIONS  OF  ACTIONS-CREATURE  OF  STATUTE.— 
At  common  law,  there  was  no  limitation,  as  to  time,  upon  the  right 
to  bring  a  personal  action.  Such  limitations  are,  and  always  have 
been,  pure  creatures  of  the  statute. 

STATUTES  ADOPTED  FROM  ANOTHER  STATE— CON- 
STRUCTION.—If  a  statute  of  one  state  is  adopted  by  another,  the 
construction  put  upon  the  statute  in  the  former  will  be  adopted  in 
the  latter. 

LIMITATIONS  OF  ACTIONS— REQUIREMENTS  AS  TO 
PAYMENT,  ACKNOWLEDGMENT,  OR  PROMISE.— Neither  a  pay- 
ment, an  acknowledgment,  nor  a  promise  in  writing  will  take  a 
case  out  of  the  bar  of  the  statute  of  limitations,  unless  made  by  the 
party  to  be  charged  thereby,  or  an  apent  authorized  ior  that  express 
purpose. 
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Action  upon  a  Joint  and  several  promissory  note,  made  by  the 
defendants,  John  K.  Shingle  and  H.  Altman,  to  the  plaintiff's 
intestate,  John  Y.  Cowhick,  dated  January  3,  1888,  for  the  sum 
of  one  hundred  dollars,  and  payable  one  year  after  date,  with 
interest.  The  cause  of  action  upon  the  note  accrued  on  Janu- 
ary 7, 1889,  and  this  action  was  commenced  on  February  2, 1894, 
more  than  five  years  after  the  cause  of  action  accrued.  It  was 
alleged  in  the  plaintiff's  petition  that  the  only  payment  made  on 
the  note  was  the  amount  of  interest  from  its  date  to  June  1, 
1890,  which  interest,  it  was  alleged,  was  paid  to  Cowhick  by 
Shingle  without  the  knowledge  or  consent  of  Altman,  This 
payment  was  made  on  June  1,  1890.  The  defendant  Shingle 
made  default,  but  the  defendant  Altman  interposed  a  general 
demurrer  to  the  petition,  relying  upon  the  statute  of  limitations. 
The  court  sustained  the  demurrer,  and  rendered  judgment  in 
favor  of  Altman,  from  which  the  plaintiff  appealed.  The  fol- 
lowing sections  of  the  Eevised  Statutes  of  1887  were  relied 
upon:  "Sec.  2368.  Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the  following  periods, 
after  the  cause  of  action  accrues.  Sec.  2369.  "Within  five  years 
an  action  upon  a  specialty  or  any  agreement,  contract,  or  prom- 
ise in  writing.  Sec.  2381,  When  payment  has  been  made  upon 
any  demand  founded  on  contract,  or  a  written  acknowledg- 
ment thereof,  or  promise  to  pay  the  same,  has  been  made  and 
signed  by  the  party  to  be  charged,  an  action  may  be  brought 
thereon  within  the  time  herein  limited,  after  such  payment, 
acknowledgment,  or  promise."  The  foregoing  statutory  provi- 
sions had  been  in  force  in  the  state  of  Wyoming  since  June  1, 
1886,  Prior  to  that  time  and  subsequent  to  March  1,  1874,  the 
code  provision  in  force  there,  which  corresponded  with  section 
2381,  above  quoted,  was  section  21,  chapter  13,  of  the  Compiled 
Laws  of  1876.  This  section  read  as  follows:  "Sec.  21.  In  any 
case  founded  on  contract  where  any  part  of  the  principal  or 
interest  shall  have  been  paid,  or  an  acknowledgment  of  an  exist- 
ing liability,  debt,  or  claim,  or  any  promise  to  pay  the  same 
Bhall  have  been  made,  an  action  may  be  brought  on  such  case 
within  the  period  prescribed  for  the  same,  after  such  payment, 
acknowledgment,  or  promise,  but  such  acknowledgment  or 
promise  must  be  in  writing,  signed  by  the  party  to  be  charged 
thereby.*' 

.  E.  W.  Breckons,  for  the  appellant. 

H.  Donzelmann,  for  the  appellees. 
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®**  CLAEK,  J.  It  is  the  settled  construction  of  our  Code  of 
Civil  Procedure  that  "where  it  appears  upon  the  face  of  the 
petition  that  the  cause  of  action  accrued  at  such  a  period  that 
under  the  statute  of  limitations  no  action  can  be  brought,  the 
defendant  may  demur  to  the  petition  on  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action":  Sturgis  v.  Burton,  8  Ohio  St.  215;  72  Am.  Dec.  582. 
It  is  clear  that  more  than  five  years  elapsed  between  the  date 
the  cause  of  action  accrued  upon  the  note  and  the  commence- 
ment of  the  suit,  and  hence  the  demurrer  of  the  defendant 
**■  Altman  was  properly  sustained  by  the  court  below,  unless 
the  payment  of  the  interest  by  the  defendant  Shingle  on  the 
first  day  of  June,  1890,  had  the  effect  of  suspending  the  run- 
ning of  the  statute  in  favor  of  the  defendant  Altman.  Briefly 
Btated,  the  sole  remaining  question  for  determination  is:  Does 
a  partial  payment  by  one  of  two  parties  jointly  and  severally 
liable  upon  a  promissory  note  suspend  the  running  of  the  statute 
in  favor  of  the  other? 

Before  proceeding  to  the  consideration  of  our  own  statutes, 
80  far  as  they  bear  upon  this  question,  it  may  not  be  amiss  to 
briefly  look  into  the  history  of  the  law  upon  this  subject. 

The  first  statute  in  our  system  of  jurisprudence  which  placed 
limitations  upon  personal  actions  was  chapter  16  to  21  James  I, 
enacted  in  1623.  In  the  construction  of  this  statute  and  of 
statutes  enacted  at  an  early  day,  by  several  of  the  states  of  the 
Union,  which  were  substantially  like  it,  there  was  great  diver- 
sity of  opinion  upon  the  question  we  have  presented  here.  The 
leading  case  on  this  question  in  England  is  Whitcomb  v.  Whit- 
ing, Doug.  652,  decided  in  1781,  where  it  was  held  by  Lord 
Mansfield  and  his  associates  that  "payment  by  one  is  payment 
for  all,  the  one  acting  virtually  as  agent  for  the  rest;  and,  in 
the  same  manner,  an  admission  by  one  is  an  admission  by  all; 
and  the  law  raises  the  promise  to  pay,  when  the  debt  is  ad- 
mitted to  be  due." 

Willes,  justice,  concurring  in  the  views  expressed  by  Lord 
Mansfield,  further  said:  "The  defendant  has  had  the  advantage 
of  the  partial  payment,  and,  therefore,  must  be  bound  by  it." 

This  case  seems  to  be  wholly  opposed  in  principle  to  the 
case  of  Haslerig  v.  Bland,  2  Vent.  151,  decided  many  years 
before,  but  after  the  adoption  of  the  statute  of  21  James  I. 
While  the  doctrine  of  Whitcomb  v.  Whiting,  Doug.  652,  was 
several  times  seriously  questioned  by  eminent  English  judges, 
notably  by  Lord  Ellenborough  in  Brandram  v.  Wharton,  1  Bam. 
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&  Aid.  463,  it  became  the  generally  accepted  rule  in  England, 
and  was  such  until  parliament  interfered  in  1828,  and,  adopt- 
ing what  is  known  as  Lord  Tenterden's  act,  declared  ®^  among 
other  things  that  no  joint  contractor  should  be  in  any  manner 
affected  by  any  written  acknowledgment  or  promise  made  by 
their  co-contractors,  thus  limiting  the  effect  of  \mtten  acknowl- 
edgments or  new  promises  to  the  parties  making  them.  This 
act,  however,  contained  this  proviso:  "Provided,  always,  that 
nothing  herein  contained  shall  alter  or  take  away  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever."  We  cite  this  thus  fully  because  it  is  urged 
upon  us  that  this  statute  is  in  substance  the  same  as  our  sec- 
tion 2381,  quoted  in  the  statement  of  facts  hereto  appended, 
and  inasmuch  as  the  English  courts  after  the  adoption  of  th& 
act  gave  the  same  effect  to  a  partial  payment  by  one  of  two  or 
more  joint  obligors  as  was  given  in  Whitcomb  v.  Whiting,  Doug. 
652,  that  hence  the  cases  so  holding  are  authority  for  the  propo- 
sition that  our  statute  should  be  so  construed  as  to  make  a  pay- 
ment by  one  obligor  effective  as  to  the  others.  I  cannot  assent 
to  this  contention  because,  considering  the  state  of  the  law  in 
England  at  the  time  of  the  adoption  of  Lord  Tenterden's  act, 
as  declared  by  the  courts  there,  it  seems  clear  to  my  mind  that 
the  effect  of  the  proviso  in  that  act  was  to  leave  the  legal  effect 
of  a  payment  made  by  "any  person  whatsoever"  just  exactly 
what  it  had  been  held  by  the  courts  to  have  been;  in  fact,  it 
might  be  very  strongly  urged  that  the  proviso  was  in  effect  a 
legislative  affirmation  of  the  rule  previously  established  by  the 
courts,  and  such  in  effect  seems  to  have  been  the  view  taken  by 
the  court  in  Wyatt  v.  Hodson,  8  Bing.  309,  and  by  Chief  Justice 
Shaw  in  Sigourney  v.  Drury,  14  Pick..  387.  By  this  act  of  Lord 
Tenterden,  the  effect  of  the  decision  in  Whitcomb  v.  Whiting, 
Doug.  652,  was  limited  solely  to  partial  payments,  and  its  effect 
in  that  respect  was  entirely  overthrown  in  1856  by  the  act  enti- 
tled the  Mercantile  Law  Amendment  Act.  So  that  long  before 
the  territory  or  state  of  Wyoming  came  into  existence,  the  doc- 
trine of  that  celebrated  case  had  met  its  death  in  the  land  of  its- 
birth,  and  as  stated  at  pages  608  and  609  of  Wood  on  Limita- 
tions: "The  judgment  of  the  profession,  as  well  as  of  the  people 
generally,  as  to  the  wisdom  of  the  doctrine,  is  best  evidenced 
^  by  the  circumstance  that  it  has  been  nearly  obliterated  by 
legislative  and  judicial  action." 

In  the  United  States,  under  statutes  substantially  like  the 
English  statute,  the  doctrine  of  Whitcomb  v.  Whiting,  Doug. 


6ept.  1894.]  CowHicK  v.  Shingle.  21 

652,  met  with  great  disfavor  at  an  early  day  and  was  wholly  re- 
pudiated in  several  well-considered  eases;  among  them  may  be 
mentioned  as  especially  worthy  of  consideration:  Bell  v.  Morri- 
son, 1  Pet.  351;  Exeter  Bank  v.  Sullivan,  6  N.  H.  125;  Coleman 
V.  Fobes,  22  Pa.  St.  156;  60  Am.  Dec.  75;  Levy  v.  Cadet,  17 
Serg.  &  R.  126;  17  Am.  Dec.  650;  Van  Keuren  v.  Parmelee;  2 
N.  Y.  524;  51  Am.  Dec.  322;  Shoemaker  v.  Benedict,  11  N.  Y. 
176;  62  Am.  Dec.  95;  Yandes  v.  Le  Favour,  2  Blackf.  371; 
Belote  V.  Wynne,  7  Yerg.  534;  Muse  v.  Donelson,  2  Humph.  166; 
36  Am.  Dec.  309;  Lowther  v.  Chappell,  8  Ala.  353;  42  Am.  Dec. 
643;  Succession  of  Voorhies,  21  La.  Ann.  659;  Walker  v.  Du- 
berry,  1  A.  K.  Marsh.  189;  Steele  v.  Jennings,  1  McMull.  297. 

In  some  of  the  above  cases  the  acknowledgment  or  partial 
payment  relied  upon  to  take  the  case  out  of  the  statute  was 
made  before  the  bar  of  the  statute  had  become  complete;  but  in 
my  judgment  there  is  no  distinction  in  principle  between  the 
legal  effect  of  acknowledgment  or  payment  made  before  or  after 
the  bar  of  the  statute  had  attached;  in  either  case  the  legal  effect 
thereof  is  to  create  a  new  cause  of  action:  Muse  t.  Donelson,  2 
Humph.  169;  36  Am.  Dec.  309;  Bell  v.  Morrison,  1  Pet.  351; 
Shoemaker  v.  Benedict,  11  N.  Y.  176;  62  Am.  Dec.  95;  Allen  v. 
O'Donald,  28  Fed.  Eep.  17,  25;  Wheelock  v.  Doolittle,  18  Vt 
440,  442;  46  Am.  Dec.  163;  Willoughby  v.  Irish,  35  Minn.  63, 
69;  59  Am.  Rep.  297. 

In  the  case  of  Coleman  v.  Fobes,  22  Pa.  St.  156,  60  Am.  Dec. 
75,  it  is  said:  "We  cannot  but  regard  the  case  of  Whitcomb  v. 
Whiting,  Doug.  652,  which  declared  that  a  payment  by  one 
joint  debtor  was  a  new  promise  by  all  as  being  at  the  bottom  of 
all  the  confusion  that  exists  in  the  decisions  in  England  and  in 
this  coimtry  on  the  subject  of  this  statute  in  its  relation  to 
joint  debtors."  And  from  the  review  in  that  case  of  the 
English  decisions  it  would  seem  that  the  doctrine  had  led  to 
inextricable  confusion,  and  to  such  extreme  views  that  the  stat- 
ute ***  was  in  effect  a  nullity,  as  shown  by  the  decision  in  God- 
■dard  v.  Ingram,  3  Ad.  &  E.,  K  S.,  839.  In  this  case,  the  two 
defendants  had  been  partners  with  one  Shuttleworth;  the  part- 
nership was  dissolved  in  1833,  and,  upon  the  dissolution,  was 
indebted  to  the  plaintiffs,  bankers,  in  the  sum  of  two  thousand 
pounds.  In  1839,  James  Goddard,  one  of  the  plaintiffs  who  was 
individually  indebted  to  the  old  partnership  on  his  single  account 
in  the  sum  of  thirty-five  pounds,  drew  his  check  upon  his  own 
bank  for  that  sum,  and  placed  it  to  the  credit  of  the  partnership. 
A  day  or  two  afterward,  Shuttleworth,  who  was  hopelessly  bank- 
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nipt,  called  at  the  bank  and  expressed  himself  satisfied  with  the 
transaction.  This  was  held  a  sufficient  payment  to  take  the  case 
out  of  the  statutes  as  to  the  two  defendants;  and,  in  the  light  of 
this  case,  it  is  not  surprising  that  the  Pennsylvania  court  should 
say:  "To  carry  out  this  principle  of  Whitcomb  v.  Whiting, 
Doug.  652,  would  allow  a  debtor  that  is  hopelessly  bankrupt  to 
bind  others  by  his  new  promise,  and  even  to  be  hired  to  do  it, 
and  thus  fax  the  example  has  led  in  England." 

On  the  other  hand,  it  is  true  that  in  many  states,  especially 
the  New  England  states,  the  doctrine  of  Whitcomb  v.  Whiting, 
Doug.  652,  was  upheld  and  under  statutes  similar  to  the  English 
statute  enforced. 

In  Sigourney  v.  Drury,  14  Pick.  387,  Chief  Justice  Shaw  ren« 
dered  an  opinion  sustaining  the  doctrine  of  Whitcomb  v.  Whit* 
ing,  Doug.  652,  and  which  may  well  be  considered  the  leading 
case  upon  that  side  of  the  question  in  the  United  States. 

Cox  V.  Bailey,  9  Ga.  467,  54  Am.  Dec.  358,  is  another  strongly 
reasoned  case  in  favor  of  the  doctrine.  The  same  rule  was  held 
to  be  the  law  in  Ehode  Island,  Connecticut,  Maine,  and  other 
states,  but  it  is,  I  think,  a  circumstance  worthy  of  great  consid- 
eration that  within  a  few  years  after  the  rendition  of  the  deci- 
sions sustaining  this  rule,  the  legislatures  of  nearly  all  the  states 
so  holding  by  legislative  enactment  declared  that  no  joint  debt- 
or should  be  deprived  of  the  benefit  of  the  statute  by  reason  of 
the  fact  of  payment  by  his  codebtor. 

It  must  be  admitted  that  at  the  time  of  the  adoption  of 
®*  section  21,  chapter  13,  of  the  Compiled  Laws  of  Wyoming  of 
1876,  to  wit,  December  11,  1873,  in  fact,  at  the  time  of  the  or- 
ganization of  the  territory  of  Wyoming,  in  1868,  the  rule  that 
one  joint  debtor  was  affected  by  the  partial  payment  of  his 
codebtor  in  such  way  as  to  deprive  him  (the  former)  of  the 
benefit  of  the  statute,  prevailed  in  only  a  few  of  the  states  of 
the  Union,  to  wit:  Connecticut,  New  Jersey,  Ehode  Island, 
Delaware,  Georgia,  Oregon,  North  Carolina,  Missouri,  and  per- 
haps at  that  date  Minnesota,  and  one  or  two  other  states.  In 
all  the  other  states,  and  in  England  as  well,  the  rule  had  been 
entirely  overthrown,  either  by  judicial  decision  or  by  legislative 
enactment.  This  fact  is  in  my  mind  a  strong  circumstance,  as 
evidencing  the  judgment  of  the  profession,  and  of  the  people  as 
well,  concerning  the  wisdom  and  propriety  of  the  rule  here  con- 
tended for  by  the  plaintiff,  and  is  entitled  to  consideration  in 
att/Cmpting  to  properly  construe  our  statute  upon  the  subject, 
because,  when  we  come  to  construe  our  statute,  it  is  a  fair  pre- 
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Bumption  that  our  legislature,  when  engaged  in  legislating  npon 
a  subject  so  generally  acted  upon  in  other  jurisdictions,  did  have 
some  regard  for  the  general  state  of  the  law  upon  that  subject, 
and  we  may  very  properly  bear  this  in  mind  when  we  undertake 
to  ascertain  what  was  the  legislative  intention  with  respect  to 
the  statute.  It  is  urged  upon  us  that  "when  a  statute  is  in  gen- 
eral terms  it  is  subject  to  the  principles  of  the  common  law,  and 
is  to  receive  such  construction  as  is  agreeable  to  that  law  in  cases 
of  the  same  nature."  And  then  it  is  said  "that  the  common-law 
rule  is  clearly  laid  down  in  Whitcomb  v.  Whiting,  Doug.  652." 
As  a  rule,  the  term  "common  law"  means  both  the  common  law 
of  England  as  opposed  to  statute  or  written  law,  and  the  statutes 
passed  before  the  emigration  of  the  first  settlers  of  America: 
Patterson  v.  Winn,  6  Pet.  241;  Commonwealth  v.  Leach,  1 
Mass.  61.  And  applying  this  definition  to  the  matter  in  hand, 
I  am  unable  to  perceive  that  there  is  any  "common-law"  rule 
upon  the  subject.  At  common  law,  there  was  no  limitation  aa 
to  time  upon  the  right  to  bring  a  personal  action.  Such  limita- 
tions are  and  always  have  been  pure  creatures  of  the  statute,  and 
the  rule  ®®  contended  for  is  a  rule  which  grew  up  and  developed 
in  the  construction  of  the  statute  of  21  James  I,  and  in  no  other 
way.  It  was  first  announced  in  1781  by  Lord  Mansfield  in 
Whitcomb  v.  Whiting,  Doug.  G52,  and,  while  any  statement  of 
the  law  made  by  that  great  judge  is  entitled  to  great  weight 
and  respect,  his  declarations  even  as  to  the  conmion  law  are  sim- 
ply persuasive  authority. 

This  brings  us  now  to  the  consideration  of  our  own  statute, 
and  before  reviewing  the  authorities  construing  this  and  similar 
statutes,  I  will  examine  the  statute  independently  of  them.  It 
is  quite  clear  that  under  the  statute  no  written  acknowledgment 
or  new  promise,  howsoever  solemnly  executed  or  made  by  one  of 
two  codebtors,  could  in  any  measure  suspend  the  running  of  the 
statute  as  to  the  other,  and  this  would  be  so  whether  the  ac- 
knowledgment or  promise  was  made  before  or  after  the  statutory; 
bar  had  attached.  This  being  so,  it  would  seem  that  inasmuch 
as  the  law  does  not  permit  one  codebtor  by  his  express  promise 
or  acknowledgment  to  bind  the  other,  it  would  logically  follow 
that  he  could  not,  by  an  act  which  is  simply  in  legal  effect  an 
acknowledgment  from  which  the  law  implies  a  promise,  bind 
him.  I  am  unable  to  escape  this  conclusion,  and  it  seems  to  me 
to  be  abundantly  justified  by  the  authorities. 

In  1866  the  twenty-fourth  section  of  the  code  of  Ohio  was 
identical  with  section  21,  chapter  13,  of  the  Compiled  Laws  of 
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Wyoming  of  1876;  thereafter  the  legislature  of  Ohio  adopted  a 
new  code,  section  4992  of  which  is  identical  with  our  section 
2381  of  the  Eevised  Statutes  of  Wyoming  of  1887.  These  sec- 
tions are  set  forth  in  the  statement  of  facts  preceding  this  opin- 
ion. In  ray  judgment  the  two  sections  are  in  substance  the 
same;  there  is  no  sort  of  difference  in  their  effect. 

In  Marienthal  v.  Hosier,  16  Ohio  St.  570,  the  supreme  court 
of  Ohio,  in  construing  the  twenty-fourth  section  of  their  code 
used  this  language:  "By  comparing  this  section  with  the  one 
for  which  it  is  substituted  in  the  limitation  act  of  1831,  and 
judicial  constructions  given  to  the  act  of  21  James  I,  it  is  appar- 
ent that  the  legislature  did  not  intend  to  enlarge  the  facilities 
*''  for  taking  cases  out  of  the  statutory  bar.  Before  this  can 
now  be  effected  by  an  acknowledgment  of  an  existing  debt  or  a 
promise  to  pay  the  same,  it  'must  be  in  writing,  signed  by  the 
party  to  be  charged  thereby.*  No  change  is  made  in  the  effect 
of  a  part  payment  of  a  debt.  It  will  be  seen,  however,  that  the 
same  effect  is  given  to  such  part  payment  as  is  given  to  a  written 
promise  signed  by  the  party  to  be  charged  thereby.  It  would 
seem,  therefore,  from  analogy  that  the  payment  must  be  made 
by  the  party  to  be  affected  thereby,  or  by  an  agent  authorized  for 
that  express  purpose.  In  the  contemplation  of  the  statute,  the 
part  payment  of  a  debt  is  regarded  as  evidence  of  a  willingness 
and  obligation  to  pay  the  residue,  as  conclusive  as  would  be  a 
personal  written  promise  to  that  effect.  It  could  not,  then, 
have  been  intended  to  give  this  effect  to  payments  other  than 
those  made  by  the  party  himself  or  under  his  immediate  direc- 
tion. Surely  nothing  short  of  this  would  warrant  the  assump- 
tion of  a  willingness  to  pay  equal  to  his  written  promise  to  that 
effect." 

In  Hance  v.  Hair,  25  Ohio  St.  349,  it  was  held  under  the  same 
section  that  "a  partial  payment  on  a  joint  and  several  promis- 
sory note  by  one  of  the  several  makers  will  not  prevent  the  run- 
ning of  the  statute  of  limitations  as  to  the  other  makers."  And 
the  case  of  Marienthal  v.  Hosier,  16  Ohio  St.  570,  was  expressly 
affirmed. 

In  Kerper  v.  Wood,  48  Ohio  St.  613,  the  statute  in  existence 
and  relied  upon  was  section  4992  of  the  Eevised  Statutes  of 
Ohio,  identical  with  our  section  2381  of  the  Eevised  Statutes  of 
Wyoming  of  1887.  The  court  quoted  from  the  decisions  in 
Marienthal  v.  Hosier,  16  Ohio  St.  570,  and  Hance  v.  Hair,  25 
Ohio  St.  349,  and  say  at  page  621:  "These  decisions  give  empha- 
sis to  the  reason  and  language  of  the  statute.    A  payment,  or 
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acknowledgment  or  a  promise  in  writing,  will  not  avail  to  take 
■a  case  out  of  the  statutory  bar  unless  made  by  the  party  to  be 
charged  thereby,  or  by  an  agent  authorized  for  that  express  pur- 
pose." 

It  is  quite  apparent  from  these  decisions  from  Ohio  that  the 
supreme  court  of  that  state  regarded  the  two  sections  as  the 
fiame  in  substance,  and  in  view  of  the  fact  that  we  ®®  adopted 
our  statute  from  that  state  these  decisions  are  entitled  at  least 
to  more  than  ordinary  weight  in  the  construction  of  our  stat- 
ute. 

In  Commonwealth  v.  Hartnett,  3  Gray,  451,  it  is  said  that  "it 
is  common  learning  that  the  adjudged  construction  of  the  terms 
of  a  statute  is  enacted  as  well  as  the  terms  themselves,  when  an 
act  which  has  been  passed  by  the  legislature  of  one  state  or 
country  is  afterward  passed  by  the  legislature  of  another." 

In  Steele  v,  Souder,  20  Kan.  39,  Mr.  Justice  Brewer  deliv- 
ering the  opinion  of  the  court,  in  construing  a  statute  identical 
with  section  21,  chapter  13,  of  the  Compiled  Laws  of  Wyoming 
of  1876,  uses  this  language: 

"The  language  may  indeed  be  open  to  three  constructions: 
One,  that  the  mere  fact  of  payment,  whether  by  a  party  to  the 
instrument  or  not  keeps  it  alive  as  to  all  originally  liable  on  it; 
another,  that  payment  by  one  party  keeps  it  alive  as  to  all;  and, 
third,  that  payment,  like  acknowledgment  or  promise,  keeps  it 
alive  only  as  to  the  party  paying.  It  seems  to  us  that  the  lat- 
ter is  the  true  construction.  No  valid  reason  exists  "why  pay- 
ment should  be  more  potent  than  acknowledgment  or  promise. 
Indeed,  payment  was  treated  by  the  courts  as  simply  an  evidence 
of  acknowledgment.  Such  construction  makes  the  various  pro- 
visions of  this  section  not  only  harmonious  with  each  other, 
but  with  the  general  provisions  of  the  statutes  making  each 
party  to  an  instrument  severally  liable  thereon.  Severally  lia- 
ble, each  should  be  severally  protected.  We  conclude,  then, 
that  payment  suspends  the  running  of  the  statute  only  as 
against  the  party  making  the  payment." 

I  think  there  is  no  room  to  doubt  the  correctness  of  the 
learned  justice's  views  with  respect  to  the  effect  of  the  payment. 
It  is  certain  that  Lord  Mansfield  made  no  distinction  between 
the  legal  effect  of  a  payment  and  acknowledgment;  and  such  is 
the  generally  accepted  opinion.  It  is  true  that  Tindall,  C.  J., 
in  Wyatt  v.  Hodson,  8  Bing.  309,  attempted  to  draw  a  distfnc- 
tion  between  a  payment  and  "an  ordinary  acknowledgment"; 
but  however  much  force  there  ®^  may  be  in  his  remarks  when 
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applied  to  an  ordinary  oral  acknowledgment,  I  am  nnable  to  per- 
ceive any  in  cases  where  the  acknowledgment  or  new  promise 
is  required  to  be  in  writing  and  subscribed  by  the  party. 

In  Nebraska  the  statute  was  as  follows: 

*^Sec.  22.  In  any  case  founded  on  contract,  when  any  part 
of  the  principal  or  interest  shall  have  been  paid,  or  an  acknowl- 
edgment of  an  existing  liability,  debt,  or  claim,  or  any  promise 
to  pay  the  same,  shall  have  been  made  in  writing,  an  action  may 
be  brought  in  such  case  within  the  period  prescribed  for  the 
same  after  such  payment,  acknowledgment,  or  promise." 

In  Mayberry  v.  Willoughby,  5  Neb.  369,  25  Am.  Rep.  491,  it 
was  held  that  part  payment  by  one  of  two  joint  debtors  does 
not  take  the  case  out  of  the  statute  as  to  the  other. 

In  Minnesota,  the  statute  was: 

"Sec.  24.  No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract  by  which  to  take  the  case 
out  of  the  operation  of  this  chapter,  unless  the  same  is  con- 
tained in  some  writing  signed  by  the  party  to  be  charged  there- 
by; but  this  section  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest." 

In  Willoughby  v.  Irish,  35  Minn.  63,  59  Am.  Eep.  297,  it  was 
held  in  a  well-considered  case  that:  "A  partial  payment  upon  a 
promissory  note  by  one  of  the  joint  and  several  makers  thereof 
and  indorsed  upon  it  before  the  note  is  barred  by  the  statute  of 
limitations,  and  within  six  years  before  suit  is  brought  is  inoper- 
ative to  prevent  the  running  of  the  statute  as  to  the  others.** 
(Syllabus.) 

In  New  York  the  statute  is  identical  with  that  of  Minnesota 
just  quoted.  In  McMullen  v.  Rafferty,  89  N.  Y.  456,  it  was 
held  that  payments  made  by  one  of  two  joint  and  several  makers 
of  a  note  did  not  prevent  the  running  of  the  statute  as  to  the 
other,  although  the  partial  payments  were  made  before  the  stat- 
utory bar  had  attached. 

The  following  cases  also  hold  that  payment  by  one  of  ^**®  two 
joint  obligors  does  not  suspend  the  running  of  the  statute  as  to 
the  others:  Bush  v.  Stowell,  71  Pa.  St.  208,  212;  10  Am.  Rep. 
694;  Kallenbach  v.  Dickinson,  100  111.  427;  39  Am.  Rep.  47;  In 
re  Sander's  Estate,  4  Misc.  Rep.  343;  24  N.  Y.  Supp.  317;  Little- 
field  v.  Dingwall,  71  Mich.  223;  Tate  v.  Clements,  16  Ma.  340; 
26  Am.  Rep.  709;  Davis  v.  Mann,  43  111.  App.  302.  See,  also. 
Smith's  Leading  Cases,  pt.  11,  p.  857,  giving  note  to  Whitcomb 
V.  Whiting,  Doug.  652;  Angell  on  Limitations,  6th  ed.,  269,  and 
note  281,  et  seq.;  3  Parsons  on  Contracts,  6th  ed.,  79,  et  seq.; 
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Wood  on  Limitations,  605;  United  States  v.  Wilder,  13  Wall. 
254;  3  Kent's  Commentaries,  50. 

We  have  examined  with  care  the  cases  upon  the  other  side  of 
this  question,  especially  Sigourney  v.  Drury,  14  Pick.  387; 
Quimby  v.  Putnam,  28  Me.  419;  Hewlett  v.  Schenck,  82  N.  C. 
234;  Moore  v.  Goodwin,  109  N.  C.  218;  Moore  v.  Beaman,  111 
N.  C.  328;  Merritt  v.  Day,  38  N.  J.  L.  32;  20  Am.  Rep.  362; 
Cox  V.  Bailey,  9  Ga.  470;  54  Am.  Dec.  358;  McClurg  v.  Howard, 
45  Mo.  365;  100  Am.  Dec.  378;  Perkins  v.  Barstow,  6  R.  I.  505; 
Woonsocket  Inst.  v.  Ballou,  16  R.  I.  351. 

In  this  last  cited  case,  the  supreme  court  of  Rhode  Island, 
after  reviewing  the  cases  in  that  state,  says:  "The  cases  are 
doubtless  at  variance  with  the  rule  now  generally  prevailing  in 
the  United  States,"  and  hold  that  the  doctrine  is  too  firmly 
established  in  that  state  to  be  altered  except  by  a  statute. 

In  the  case  of  Hunter  v.  Robertson,  30  Ga.  479,  the  court, 
while  holding  to  the  rule  declared  in  Cox  v.  Bailey,  9  Ga.  467, 
54  Am.  Dec.  358,  as  to  the  effect  of  a  payment  by  one  of  two 
joint  obligors,  refuse  to  extend  the  rule  so  as  to  affect  indorsers 
or  sureties,  and  express  grave  doubts  as  to  the  correctness  of  the 
rule  as  to  joint  obligors,  and  use  this  language:  "But  again:  If 
the  principle  is  wrong  when  applied  to  joint  makers — and  there 
is  no  doubt  in  my  mind  that  it  is — shall  we  extend  it  to  an  in- 
dorser  on  the  same  fallacious  reasons?" 

In  the  case  of  McClurg  v.  Howard,  45  Mo.  365,  100  Am.  Dec. 
378,  Judge  Bliss,  delivering  the  opinion  of  the  court,  and  refer- 
ring to  ^**^  the  case  of  Shoemaker  v.  Benedict,  11  N.  Y.  176, 
62  Am.  Dec.  95,  says:  "I  confess  it  would  be  very  difficult  to- 
reply  to  or  resist  the  force  of  the  reasoning  of  Judge  Allen,  who 
gave  the  opinion  of  a  majority  of  the  court  in  that  case;  and 
were  the  question  a  new  one  in  Missouri,  I  would  favor  the  ap- 
plication of  its  doctrine  to  the  present  case,  but  the  question 
was  expressly  decided  the  other  way  by  this  court  in  Craig  v. 
Callaway  County  Court,  12  Mo.  94,  and  the  decision  was  in  ac- 
cordance with  the  authorities  at  that  time."  And  hence  the 
question  was  considered  as  not  an  open  one  in  Missouri.  To  the 
same  effect  is  Campbell  v.  Brown,  86  N.  C.  376,  380,  382,t 
41  Am.  Rep.  464. 

And  thus  upon  examination  of  the  authorities  we  find  not 
only  that  the  principle  here  contended  for  by  the  plaintiff  i» 
denied  by  the  overwhelming  weight  of  authority,  but  also  that 
in  some  of  the  states  where  it  is  recognized  as  the  law  the  courts 
continue  to  sustain  it  solely  for  the  reason  that  it  has  been  bo 
decided  in  earlier  cases. 
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The  case  of  Cross  v.  Allen,  141  U.  S.  528,  is  strongly  urged 
upon  us,  as  being  a  case  which  in  effect  denies  the  doctrine  of 
Bell  V.  Morrison,  1  Pet.  351.  There  are  some  expressions  in 
the  case  which  give  some  foundation  to  the  contention;  but 
an  examination  of  the  case  leads  me  to  the  conclusion  that  it 
■was  correctly  decided  for  reasons  which  in  nowise  conflict  with 
anything  said  in  Bell  v.  Morrison,  1  Pet.  351. 

The  case  arose  in  the  state  of  Oregon,  and  the  question  was, 
whether  the  payment  by  a  principal  suspended  the  running  of 
the  statute  as  to  a  surety.  Of  course,  this  called  for  a  con- 
struction of  the  statute  of  Oregon.  The  statute  in  force  was 
peculiar  to  that  state  and  Minnesota.  In  each  of  those  states 
the  statute  had  been  considered  by  their  supreme  courts  and 
held  to  mean  that  payment  by  any  party  upon  an  existing  con- 
tract after  it  becomes  due  had  the  effect  of  causing  the  statute 
to  run  as  to  all  the  parties,  only  from  the  date  of  the  last  pay- 
ment: Whitaker  v.  Rice,  9  Minn.  14;  86  Am.  Dec.  78;  Partlow 
V.  Singer,  2  Or.  307;  Sutherlin  v.  Roberts,  4  Or.  378. 

*"^  In  these  cases  the  peculiarities  of  the  statute  are  pointed 
out  and  commented  upon. 

"We  have  hereinbefore  quoted  the  present  statute  of  Minne- 
sota. A  comparison  of  that  statute  with  the  one  existing  at 
the  time  of  the  decision  in  Whitaker  v.  Rice,  9  Minn.  14,  86  Am. 
Dec.  78,  will  show  the  reasons  for  the  different  rulings  in  that 
state:  See  Willoughby  v.  Irish,  35  Minn.  63;  59  Am.  Rep.  297. 
Upon  the  whole  case  I  am  of  the  opinion  that  the  true  con- 
struction of  our  statute  (Rev.  Stats.  1887,  sec.  2381)  is  that 
^ven  by  the  supreme  court  of  Ohio  in  Kerper  v.  Wood,  48  Ohio 
St.  621,  viz.:  "A  payment,  an  acknowledgment,  or  a  promise  in 
writing  will  not  avail  to  take  a  case  out  of  the  statutory  bar  un- 
less made  by  a  party  to  be  charged  thereby,  or  an  agent  author- 
ized for  that  express  purpose,"  and  that  the  judgment  of  the 
district  court  of  the  county  of  Laramie  should  be  in  all  respects 
affirmed. 

Groesbeck,  C.  J.,  and  Conaway,  X,  concur. 

LIMITATIONS  OF  ACTIONS— DEMURRER— NO  CAUSE  OF 
ACTION.— The  statute  of  limitations  is  available  on  demurrer,  upon 
the  ground  that  there  is  no  causp  of  action,  where  the  complaint 
shows  that  the  action  has  not  been  brought  within  the  time  allowed 
by  law:  Notes  to  Sleeth  v.  Murphy.  41  Am.  Dec.  2.34;  Sturges  v.  Bur- 
ton, 8  Ohio  St.  215;  72  Am.  Dec.  582;  note  to  Gebhart  v.  Adams,  76 
Am.  Dec.  704. 

LIMITATIONS  OF  ACTIONS.— A  NEW  PROMISE  OR  PART 
PAYMENT  BY  ONE  OF  TWO  JOINT  DEBTORS,  Whether  made  be- 
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fore  or  after  the  debt  Is  barred  by  the  statute  of  limitations,  takes 
the  case  out  of  the  statute  only  as  to  the  party  so  promlsinj;  or 
paying.  It  does  not  suspend  the  running  of  the  statute  as  to  th© 
other  joint  debtor:  Note  to  Boynton  v.  Spafford,  53  Am.  St.  Hep. 
276;  Walters  v.  Kraft,  23  S.  C.  578;  55  Am.  Rep.  44,  and  note.  Con- 
tra, Burgoon  v.  Bixler,  55  Md.  384;  39  Am,  Rep.  417,  and  note. 

STATUTES  ADOPTED  FROM  ANOTHER  STATE— CONSTRUC- 
TION.—If  a  clause  is  taken  from  the  constitution  or  statute  of 
another  state,  it  is  deemed  to  have  the  meaning  given  by  the 
courts  of  that  state:  Laporte  v.  Gamewell  etc.  TeL  Co.,  146  Ind. 
466;  58  Am.  St.  Rep.  359,  and  note. 

LIMITATIONS  OF  ACTIONS— REQUIREMENTS  AS  TO  NEW; 
PROMISE  OR  ACKNOWLEDGMENT.— An  acknowledgment  from 
which  a  new  promise  is  to  be  implied,  and  which  will  remove  the 
bar  of  the  statute  of  limitations,  must  be  made  by  the  debtor,  in 
writing,  or  by  some  person  authorized  to  make  it,  and  it  must  be 
made  to  the  person  holding  the  claim,  or  to  some  person  acting 
for  him:  Houston  v.  Jankowskie,  76  Tex.  368;  18  Am.  St.  Rep.  57; 
note  to  Ferguson  v.  Harris,  39  Am.  St.  Rep.  740. 
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Accident  Association. 

[5  Wyoming,  126.] 

INSURANCE,  ACCIDENT  LIMITING  TIME  FOR  SUIT.— 
It  l8  lawful  for  the  parties  to  a  contract  of  insurance,  by  a  provi- 
sion inserted  therein,  to  reduce  or  limit  the  time  within  which  an 
action  may  be  brought  upon  such  contract,  provided  a  reasonable 
time  remains,  after  that  allowed  for  the  performance  of  conditions 
precedent,  in  which  to  bring  suit;  and,  if  the  time  limited  is  one 
year  from  the  happening  of  an  injury,  a  reasonable  time  remains 
for  bringing  suit  where  the  plaintiff  has  more  than  five  months  in 
which  to  commence  suit  within  the  time  limited  after  the  cause  of 
action  has  matured,  and  eight  months  after  the  company  has  de- 
nied its  liability. 

CONTRACTS  —  CONSTRUCTION  —  MEANING  AND  IN- 
TENT.—The  rule  of  construction  is  the  same  for  contracts  as  for 
statutes.  The  object  to  be  attained  in  construing  a  contract  is  to 
ascertain  the  meaning  and  intent  of  the  parties  as  expressed  In 
the  language  used. 

INSURANCE,  ACCIDENT— TIME  LIMITED  FOR  SUIT 
COMMENCES  AT  DEATH  OF  INSURED.— If  a  policy,  insuring 
against  death  by  accident,  limits  the  time  for  bringing  an  action 
thereon  to  "one  year  from  the  date  of  the  happening  of  the  alleged 
Injury,"  and  the  insured  dies  from  injuries  against  which  he  has 
been  insured,  the  limitation  begins  to  run  from  his  death,  and  not 
from  the  time  that  an  action  is  maintainable,  although  the  policy 
fixes  a  time  for  furnishing  proofs  of  death,  and  provides  that  no 
action  shall  be  commenced  until  ninety  days  after  the  proofs  re- 
quired are  furnished.  It  follows,  therefore,  that  the  date  of  the 
limitation  cannot  be  postponed  by  the  fact  that  the  proofs  have 
been  furnished  within  the  time  required,  and  that  the  company 
has,  within  such  time,  finally  refused  to  pay. 
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Action  brought  by  Mary  E.  McFarland  on  a  policy  of  insur- 
ance upon  the  life  of  her  husband.  The  case  was  heard  on  ques- 
tions reserved  for  the  opinion  of  the  supreme  court. 

A.  C.  Campbell  and  E.  W.  Breckons,  for  the  plaintiff. 

Lacey  &  Van  Devanter,  for  the  defendant. 

*^*  CONAWAY,  J.  This  action  was  brought  on  a  certificate 
policy  of  accident  and  life  insurance,  whereby  defendant  insured 
the  life  of  William  W.  McFarland  for  twelve  months  commenc- 
ing June  10,  1891,  against  death  by  external,  violent,  and  acci- 
dental means,  in  the  sum  of  two  thousand  dollars,  payable  to 
plaintiff,  wife  of  the  insured,  should  death  result  within  ninety 
days  from  the  time  of  the  injury. 

*^  On  May  1,  1892,  the  insured  received  injuries  such  as 
he  was  insured  against  by  virtue  of  the  certificate  or  policy 
mentioned,  from  which  injuries  he  died  the  same  day.  De- 
ceased was  also  insured  in  the  same  instrument  against  injuries 
not  resulting  in  death;  but  this  branch  of  the  subject  it  is  not 
necessary  to  consider. 

The  certificate  contains  the  following  provision:  "^o  suit  in 
law  or  equity  shall  be  maintained  on  this  certificate  on  any  acci- 
dental injury  or  death,  unless  such  suit  be  brought  within  one 
year  from  the  date  of  the  happening  of  the  alleged  injury,  and 
failure  to  bring  suit  within  one  year  shall  be  taken  and  deemed 
as  conclusive  evidence  against  the  validity  of  such  claim  and 
of  forfeiture  of  all  right  under  this  certificate."  Suit  was  not 
brought  on  this  policy  or  certificate  within  one  year  from  the 
date  of  the  happening  of  the  injury  to  and  the  death  of  the  in- 
sured, but  was  brought  a  little  more  than  thirteen  months  af- 
ter. Plaintiff  admits  that  it  was  competent  for  the  parties  to 
limit  the  time  for  bringing  suit  by  a  provision  inserted  in  the 
certificate  by  the  association  and  accepted  by  the  insured, 
but  plaintiff  insists  that  under  the  conditions  of  the  cer- 
tificate, the  time  of  the  limitation  should  not  run  "from  the 
date  of  the  happening  of  the  alleged  injury,"  but  should  run 
from  the  time  the  cause  of  action  accrued,  or,  in  other  words, 
from  the  time  when  the  company  might  be  sued. 

This  could  not  be  done  until  the  expiration  of  ninety  days 
after  the  claimant  had  furnished  verified  aifirmative  proof  in 
writing  of  the  injury,  which  proof  was  required  to  be  furnished 
within  seven  months  from  the  happening  of  such  injury. 


Dec.  1894.]   McFarland  v.  Railway  etc.  Accident  Assn.    31 

It  appears  that  proofs  of  death  were  furnished  by  plaintiff 
on  August  24,  1892,  less  than  four  months  after  the  injury  to 
and  death  of  the  insured.  It  further  appears  that  the  defend- 
ant finally  denied  its  liability  and  refused  to  pay  plaintiff's 
claim  on  September  1,  1892,  just  four  months  after  such  death 
and  injury. 

By  written  stipulation  of  the  parties  filed  in  the  cause,  it  is  in 
effect  agreed  that  if  the  court  should  be  of  the  opinion  ^^^  that 
the  suit  is  not  barred  by  the  limitations  contained  in  the  certif- 
icate, judgment  shall  go  in  favor  of  the  plaintiff;  otherwise  in 
favor  of  the  defendant. 

Under  these  facts  and  conditions  the  district  court  finds  that 
three  difficult  and  important  questions  arise,  upon  which  it  re- 
serves its  decision  and  sends  the  cause  to  this  court  for  its  de- 
cision of  the  questions  under  the  statute  authorizing  this  course 
of  procedure.  The  questions  so  reserved  are  these:  1.  Under 
the  allegations  contained  in  the  pleadings  herein  was  this  action 
commenced  in  time,  or  was  the  claim  of  the  plaintiff  barred  at 
the  commencement  of  this  action  by  reason  of  the  provisions  of 
the  policy  sued  upon,  as  set  forth  in  the  pleading?  2.  Under 
the  pleadings  herein,  did  the  limitations  named  in  the  policy 
begin  to  run  at  the  death  of  the  insured,  or  at  the  expiration  af 
ninety  days  after  the  receipt  by  defendants  of  proofs  of  death, 
or  at  the  time  when  defendants  refused  to  pay  the  plaintiff's 
claim?  3.  Under  the  written  stipulation  of  the  parties  herein 
should  judgment  be  rendered  for  the  plaintiff  or  for  the  defend- 
ant? 

The  district  court  asks:  ''Was  this  action  commenced  in 
time?*'  The  answer  to  this  question  must  determine  what  the 
judgment  shall  be.  But  to  answer  this  and  the  other  questions 
reserved  and  submitted  we  must  consider  and  determine  from 
what  date  the  limitation  runs. 

Three  dates  to  be  considered  are  indicated  in  the  questions 
of  the  court,  and  in  the  briefs  and  oral  arguments  of  counsel: 
1.  The  date  of  the  death  of  the  insured,  May  1,  1892;  2.  The 
date  of  the  final  refusal  of  defendant  to  pay  the  claim  of  plain- 
tiff, September  1,  1892;  and  3.  Ninety  days  after  proofs  of 
death  were  furnished,  the  expiration  of  the  ninety  days  occur- 
Ting  November  24,  1892. 

The  question  of  the  date  from  which  the  limitation  runs  is 
an  important  one,  involving,  as  it  does,  leading  and  elementary 
principle  in  the  construction  of  contracts,  and  being  the  quee- 
tion  of  first  impression  in  the  courts  of  this  state.     ^^^  And  it 
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must  be  considered  a  difficult  question,  since  eminent  courts  are 
in  conflict  in  their  views  of  contracts  of  insurance  similar  to  the 
one  under  consideration. 

These  conditions  require  a  careful  consideration  of  the  ques- 
tion and  a  careful  scrutiny  and  weighing  of  the  authorities  on 
both  sides. 

The  main  contention  of  plaintiff  seems  to  be  that  the  limita- 
tion of  the  time  for  bringing  suit  to  "one  year  from  the  dato 
of  the  happening  of  the  alleged  injury"  shall  be  held  to  mean 
one  year  from  the  date  when  the  cause  of  action  accrues. 

The  doctrine  upon  w^hich  the  contention  is  based  is  stated  in 
"Wood  on  Insurance,  second  edition,  changing  the  language  used 
in  the  first  edition  to  these  words: 

"Sec.  469.  It  is  held  in  some  of  the  cases  that  when  a  policy 
stipulates  that  no  action  shall  be  brought  unless  commenced 
within  a  certain  time  after  loss  or  damage  shall  accrue,  and  there 
is  a  provision  in  the  policy  that  the  company  will  pay  in  thirty^ 
sixty,  ninety,  or  any  other  number  of  days  after  proofs  of  the 
loss  have  been  served,  the  limitation  does  not  attach  until  after 
the  period  which  the  company  has  in  which  to  pay  the  loss  haa 
expired.  The  limitation  does  not  apply  until  the  right  of  ac- 
tion has  accrued,  and  until  the  period  has  expired  which  the 
company  has  to  pay  the  loss  in,  no  right  of  action  exists." 

Cases  from  New  York,  Michigan,  and  West  Virginia  are  cited 
in  a  note  to  support  this  view.  The  note  continues:  "But  a  con- 
trary doctrine  is  held  in  some  of  the  states":  Citing  cases  from. 
New  Hampshire,  Connecticut,  Massachusetts,  Vermont,  and 
Illinois.  The  exhaustive  researches  of  counsel  have  resulted 
in  the  collection  of  a  large  number  of  cases  from  nearly  half  of 
the  states  in  the  Union,  as  bearing  more  or  less  directly  upon 
the  question  under  discussion.  It  is  admitted  by  plaintiff  that 
it  is  lawful  for  the  parties  to  a  contract  of  insurance  to  limit  the^ 
time  within  which  an  action  may  be  brought  upon  such  con- 
tract by  a  provision  inserted  therein;  so  cases  cited  to  establish 
this  proposition  will  not  be  mentioned  in  this  discussion.  It  is 
only  necessary  **^  to  consider  cases  which  hold  that  provisiona 
for  occupying  a  portion  of  the  time  limited  in  the  performance 
of  conditions  precedent  to  the  right  of  action  do  or  do  not  ex- 
tend this  time  beyond  the  limit  specified. 

It  is  admitted  by  the  defendant  that  if  the  time  allowed  for^ 
or  necessarily  occupied  by,  the  claimant,  under  contract  of  in- 
surance, in  performing  such  conditions  precedent  should  in- 
clude all  the  time  specified  within  which  suit  must  be  brought^ 
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or  should  not  leave  a  reasonable  time  for  that  purpose,  the  right 
of  action  would  not  be  lost  by  the  lapse  of  the  time  specified. 
Neither  if  the  bringing  of  the  action  was  delayed  beyond  the 
time  limited  by  the  conduct  of  the  insurer.  So,  cases  cited  to 
these  propositions  will  be  eliminated  from  this  discussion. 

The  most  of  the  cases  bearing  upon  the  question  of  extending 
the  time  limited  for  commencing  suit  by  holding  the  limitation 
to  run  from  a  later  date  than  that  specified  in  the  policy  are 
cases  of  fire  insurance  which  limit  the  time  to  a  certain  number 
of  months  after  the  loss  or  after  the  fire,  and  further  require 
proofs  of  loss  to  be  furnished,  or  other  conditions  precedent  to 
the  right  of  action  to  be  performed  for  which  time  is  allowed,  or 
which  necessarily  consume  time. 

So  far  as  the  question  has  been  before  the  federal  court,  the 
decisions  are  conflicting.  Judges  Thayer,  Bunn,  Hawley,  and 
Gilbert  have  held  in  favor  of  the  position  of  the  plaintiff,  that 
the  limitation  runs  only  from  the  time  the  cause  of  action  ac- 
crues, although  the  policy  reads  a  certain  number  of  months 
after  the  loss  or  after  the  fire.  Judges  Deady  and  McKenna 
and  the  court  of  appeals  of  the  District  of  Columbia  hold  di- 
rectly the  reverse:  See  Steel  v.  Phenix  Ins.  Co.,  51  Fed.  Eep. 
715;  Vette  v.  Clinton  Fire  Ins.  Co.,  30  Fed.  Eep.  668;  Friezen 
V.  Allemania  Ins.  Co.,  30  Fed.  Rep.  352;  McElhone  v.  Benefit 
Assn.,  22  Wash.  L.  Rep.  157.  Coming  to  the  states,  we  find 
five  states  and  one  territory  holding  by  their  courts  of  last  resort 
that  a  limitation  of  a  certain  time  for  beginning  action  after 
the  loss  or  after  the  fire  shall  not  run  from  the  date  of  the  loss 
or  of  the  fire,  but  from  the  *^^  time  the  cause  of  action  accrues. 
We  find  a  considerably  larger  number  where  the  decisions  are 
directly  to  the  contrary  effect,  and  a  number  where  they  are 
somewhat  equivocal,  and  claimed  by  both  parties,  and  some 
make  a  distinction  between  the  meaning  of  the  phrases  "after 
the  loss,"  and  "after  the  fire."  So  if  we  were  to  decide  this  case 
according  to  the  number  of  authorities,  we  should  be  compelled 
to  decide  it  in  favor  of  the  defendant.  But  this  is  not  a  satis- 
factory way  of  determining  the  question  of  the  construction 
of  the  language  either  of  a  contract  or  of  the  statute.  An  ex- 
amination of  the  decisions  with  the  reasons  assigned  for  them  ia 
preferable. 

The  case  of  Barber  v.  Fire  etc.  Ins.  Co.,  16  W.  Ya.  658,  37 
Am.  Rep.  800,  was  an  action  on  a  policy  of  fire  insurance  which 
made  the  loss  payable  sixty  days  "after  due  notice  and  proof  of 
the  same,"  but  specifying  no  time  within  which  such  notice  and 
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proof  should  be  made,  and  limiting  the  time  for  bringing  action 
to  "six  months  next  after  the  loss  should  occur."  The  court 
calls  the  time  which  must  elapse  before  suit  can  be  brought  an 
indefinite  time,  because  the  claimant  was  not  required  to  fur- 
nish his  proofs  of  loss  within  a  specified  time,  and  holds  that, 
in  such  cases,  the  six  months'  limitation  runs  from  the  time 
when  the  cause  of  action  accrues  and  not  before,  and  expires  in 
this  instance  six  months  and  sixty  days  after  proofs  of  loss  were 
furnished  and  finds  that  this  was  "the  intent  of  the  parties." 

The  later  case  of  Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va. 
407,  was  an  action  on  a  policy  of  insurance  which  limited  the 
time  for  bringing  action  to  six  months  from  the  date  of  the  loss, 
and  requiring  proofs  of  the  loss  within  thirty  days  thereafter, 
and  allowing  the  insurer  sixty  days  after  proof  of  loss  in  which 
to  make  payment.  The  court  quotes  from  Barber  v.  Fire  etc. 
Ins.  Co.,  16  W.  Va.  658,  37  Am.  Eep.  800,  that  the  "intent  of 
the  parties  to  the  contract  was  that  the  six  months'  limita- 
tion should  commence  to  run  when  the  cause  of  action  ac- 
crued and  not  before."  And  the  court  concludes:  "So  that  case 
is  authority  for  the  position:  1.  That  the  limitation  does  not 
begin  until  the  cause  of  action  accrues;  and  2.  That  it  ^^*  does 
not  begin  from  the  actual  loss — thus  departing  from  the  letter 
of  the  policy." 

In  Iowa,  the  doctrine  is  firmly  established  that  under  a  policy 
of  insurance,  limiting  the  time  for  bringing  action  upon  it,  and 
requiring  the  performance  of  conditions  precedent  which  must 
occupy  a  portion  of  that  time,  the  limitation  does  not  commence 
to  run  until  the  right  of  action  accrues:  See  Matt  v.  Iowa  Mut. 
etc.  Assn.,  81  Iowa,  135;  25  Am.  St.  Rep.  483;  McConnell  v. 
Iowa  Mut.  etc.  Assn.,  79  Iowa,  757;  Ellis  v.  Council  Bluffs  Ins. 
Co.,  64  Iowa,  507;  Miller  v.  Hartford  etc.  Ins.  Co.,  70  Iowa,  704; 
Eggleston  v.  Council  Bluffs  Ins.  Co.,  65  Iowa,  308;  Quinn  v. 
Capital  Ins.  Co.,  71  Iowa,  615.  Two  reasons  for  this  line  of  de- 
cisions are  given  in  the  different  cases  in  Iowa.  One  reason  is 
the  assumption  made  in  the  West  Virginia  cases,  that  such  was 
the  intent  of  the  parties,  and  a  statement  of  it  is  found  in  Ellis 
V.  Council  Bluffs  Ins.  Co.,  64  Iowa,  507,  a  case  of  fire  insurance, 
in  these  words:  "Now  it  is  apparent  that  if  the  literal  construc- 
tion of  the  provision  in  question  contended  for  by  defendant 
obtains,  it  might  frequently  happen  that  the  right  of  action 
would  be  barred  by  it  before  such  right  had  accrued  to  the 
assured  under  the  other  provision.  It  is  very  clear  that  the  par- 
ties never  intended  that  such  a  result  should  be  accomplished." 
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The  time  limited  in  this  ease  was  "six  months  next  aiter  the 
loss  shall  occur."  The  other  reason,  as  held  in  Iowa,  is  that 
there  is  a  rule  of  construction  of  limitations,  both  by  statute 
and  by  contract,  that  the  limitation  runs  only  from  the  time 
when  the  right  of  action  accrues.  It  is  stated  in  McConnell  v. 
Iowa  Mut.  etc.  Assn.,  79  Iowa,  757,  a  case  of  life  insurance,  in 
these  words:  "It  is  a  familiar  and  just  rule,  recognized  by  the 
coui-ts,  that  a  bar  created  by  statute  or  by  contract,  to  an  action 
for  a  breach  of  its  conditions,  by  reason  of  the  lapse  of  time,  will 
not  commence  to  run  until  the  right  of  action  accrues;  that  is, 
the  plaintiff  must  have  the  full  time  given  by  the  statute  or 
contract  after  his  right  of  action  arises  in  which  to  commence 
his  suit."  The  limitation  in  this  case  was  six  months  after  the 
death  of  the  assured. 

As  to  this  case,  it  is  sufficient  to  say  that  no  case  has  been 
cited  by  counsel  and  none  has  occurred  to  us  which  holds  ^^^ 
that  a  period  of  limitation  fixed  by  statute  has  ever  been 
changed  by  a  court  by  construction.  And  by  all  the  authorities 
the  rule  of  construction  is  the  same  for  contracts  as  for  statutes, 
that  the  true  meaning  and  intent  of  the  language  ia  to  be 
Bought. 

The  authority  of  the  cupreme  court  of  Nebraska  is  in  favor  of 
plaintiff.  German  Ins.  Co.  v.  Fairbank,  33  Neb.  750,  29  Am. 
St.  Kcp.  459,  was  an  action  on  a  policy  of  fire  insurance  limiting 
the  time  for  bringing  action  to  "six  months  after  the  loss  or 
damage  shall  occur,"  and  requiring  proofs  to  be  made  in  thirty 
days  after  such  loss  or  damage,  and  payment  to  be  made  within 
ninety  days  after  proofs  furnished.  The  court  says:  "The  fair 
and  reasonable  interpretation  of  the  provisions  of  the  policy, 
when  construed  together,  is  that  the  limitation  did  not  begin 
to  run  from  the  date  of  the  loss,  but  from  the  time  the  suit 
could  have  been  brought,"  This  case  is  followed  up  by  the 
same  court  in  German-American  Ins.  Co.  v.  Buckstaff,  38  Neb. 
135. 

The  case  of  Hong  Sling  v.  Royal  Ins.  Co.,  8  Utah,  135,  is  in 
favor  of  the  plaintiff's  theory  of  construction.  It  is  an  action 
on  a  policy  of  fire  insurance,  limiting  the  time  for  bringing 
action  for  loss  or  damage  by  fire  to  "twelve  months  from  the 
date  of  said  fire,"  and  requiring  proofs  of  loss  within  thirty 
days  after,  and  payment  within  sixty  days  after  proof,  and  re- 
quiring arbitration  before  suit.  The  court  holds  that  the  action 
may  be  brought  within  twelve  months  after  the  cause  of  action 
accrues,  and  that  this  is  what  the  parties  intended  and  under- 
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stood  by  the  words  "within  twelve  months  from  the  date  of  said 
fire/'  because  all  that  time  might  be  necessarily  consumed  by 
plaintiff  in  performing  the  conditions  precedent  to  the  right  of 
action. 

The  court  of  appeals  of  New  York  holds  that  the  word  '^oss'*^ 
in  the  limitation  clause  of  a  policy  of  fire  insurance  has  refer- 
ence to  the  time  when  the  loss  becomes  payable  by  the  insurer 
and  when  the  right  of  action  accrues:  Hay  v.  Star  Fire  Ins.  Co., 
77  N.  Y.  235;  33  Am.  Eep.  607.  The  supreme  court  of  Ar- 
kansas also  takes  this  view:  Sun  Ins.  Co.  v.  Jones,  54  Ark.  376. 
X3ii  Tiiese  are  all  the  states,  so  far  as  we  are  at  present  ad- 
vised, that  hold  unequivocally  in  favor  of  plaintiff.  There  are 
a  few  others  whose  courts  have  used  language  claimed  by  plain- 
tiff to  favor  this  view,  but  which  is  at  least  doubtful,  which  will 
be  considered  presently. 

As  already  stated,  the  great  preponderance  in  numbers  of  de- 
cisions is  against  this  view.  But  the  courts  taking  this  view 
are  courts  of  eminence,  and  they  are  entitled  to  respect,  and  if 
their  position  is  sustained  by  convincing  reasons,  mere  numbers 
should  not  be  allowed  to  prevail  against  them.  Their  number 
is  sufficient  to  make  a  very  respectable  array.  But  the  weight 
of  these  decisions  as  authority  is  greatly  reduced  by  the  fact 
that  they  do  not  agree  as  to  the  basis  or  reason  upon  which  they 
rest.  All  of  the  courts  which  we  have  mentioned  cite  New 
York  cases  as  sustaining  them,  so  it  is  somewhat  important  to 
determine  just  how  far  the  New  York  cases  do  sustain  them. 

Hay  V.  Star  Fire  Ins.  Co.,  77  N.  Y.  235,  33  Am.  Rep.  607,  was 
a  suit  upon  a  policy  of  fire  insurance  requiring  proofs  of  loss  to 
be  furnished  as  soon  as  possible  after  the  fire,  providing  that  the 
loss  should  be  paid  within  sixty  days  after  proof,  and  limiting 
the  time  for  commencing  action  to  twelve  months. 

The  court,  one  judge  dissenting,  says:  "The  loss  should  be 
deemed  to  occur  when  the  company  pays  it,  or  may  be  lawfully 
called  upon  to  pay  it.  The  loss  then,  and  not  until  then,  prac- 
tically occurs  to  it.  These  words  may  in  some  clauses  refer  to 
the  destruction  of  the  property,  but  it  does  no't  necessarily  fol- 
low that  they  do  in  this.*'  It  is  to  be  remarked  that  of  the 
states  we  have  mentioned  as  citing  New  York  cases  as  authority 
for  their  decisions  none  but  Arkansas  adopts  this  reason  for  » 
decision.  The  West  Virginia  court  makes  a  similar  decision 
under  a  similar  policy,  but  characterizes  its  decision  expressly 
as  "departing  from  the  letter  of  the  policy."  If  the  word  "loss"^ 
in  the  limitation  clause  meant  the  loss  to  the  company  by  it» 
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incurring  a  liability  to  suit  so  many  days  after  proofs  of  loss, 
then  the  decisions  follow  strictly  the  letter  of  the  contract.  The 
Iowa  supreme  court  says  that  under  a  literal  construction  of 
€uch  provisions  the  ^^'^  right  of  action  might  be  barred  before 
it  accrued.  This,  of  course,  is  inconsistent  with  the  idea  that 
the  loss  is  the  accruing  of  the  right  of  action,  as  the  New  York 
and  Arkansas  courts  hold.  The  Nebraska  courts  make  the  dis- 
tinction expressly  between  "the  date  of  the  loss"  and  "the  time 
the  suit  could  have  been  brought,"  but  hold  that  the  latter  is 
meant  when  the  former  is  expressed.  The  case  of  Hong  Sling 
Y.  Eoyal  Ins.  Co.,  8  Utah,  135,  was  an  action  on  a  policy  limiting 
the  time  for  bringing  suit  to  twelve  months  from  the  date  of 
the  fire,  and  it  cites  a  number  of  New  York  cases  as  holding  to 
this  latitudinarian  construction,  but  the  New  York  courts  never 
held  so.  When  a  policy  of  fire  insurance  says  "next  after  the 
fire'*  the  New  York  courts  hold  that  it  means  next  after  the 
fire.  The  New  York  cases  which  favor  plaintifE's  position  turn 
upon  the  meaning  of  the  word  **loss":  See  King  v.  Watertown 
Fire  Ins.  Co.,  47  Hun,  1.  But  it  must  be  allowed  that  when  a 
policy  requires  proof  of  loss  by  fire  to  be  made  immediately  or 
•within  a  certain  time  after  the  fire  which  caused  the  loss,  and 
payment  of  such  loss  to  be  made  within  a  certain  time  after  the 
fiubraission  of  the  proofs  of  the  same,  and  that  any  suit  is  barred 
unless  brought  within  a  certain  longer  time  after  the  loss  occurs 
or  accrues,  the  New  York  and  Arkansas  courts  hold  that  the  word 
'*loss"  in  each  place  where  it  occurs,  except  the  last,  means  the 
loss  to  the  insured  by  fire,  which  he  was  insured  against,  but  in 
the  last  place  it  means  the  loss  to  the  insurer  by  the  accruing  of 
&  right  of  action.  So  far  as  we  are  at  present  advised,  no  courts 
€xcept  those  of  New  York  and  Arkansas  have  taken  this  view. 
A  large  proportion  of  the  courts  of  the  state  have  held  differ- 
ently. Some,  as  the  courts  of  West  Virginia  and  Iowa,  have 
confessedly  departed  from  the  letter  or  a  literal  construction  of 
the  contract,  in  order  to  make  the  insurers  liable. 

Cases  in  favor  of  the  contention  of  defendant  are  numerous. 
Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92,  33  Am.  Rep.  47,  was 
an  action  on  a  policy  of  fire  insurance  which  provided  that  the 
loss  or  damage  should  be  estimated  according  to  *^*  the  actual 
■cash  value  of  the  property  at  the  time  of  the  loss,  and  paid  sixty 
•days  after  proof  of  the  same  made  by  the  assured,  unless  the 
property  were  replaced,  or  the  company  had  given  notice  of  its 
intention  to  repair  or  rebuild  the  damaged  premises,  and  that  no 
suit  should  be  brought  until  after  award  obtained  in  a  manner 
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specified,  nor  unless  "commenced  within  twelve  months  next 
after  the  loss  shall  occur.'*  Few  policies  are  more  burdened 
with  conditions  to  be  performed,  and  requiring  time  for  their 
performance,  before  a  right  of  action  accrues,  than  this.  The 
court,  after  stating  the  general  and  universally  accepted  princi- 
ple, controlling  the  construction  of  laws  and  contracts,  that  the 
intention,  as  expressed,  must  govern,  proceeds:  "When  did  the 
loss  occur?  Manifestly,  at  the  time  the  fire  destroyed  the  prop- 
erty. In  what  consisted  the  loss?  Obviously,  in  the  destruc- 
tion of  the  building  by  fire.  We  are  wholly  unable  to  perceive 
that  language  could  have  been  used  that  could  have  rendered 
the  meaning  plainer."  And  the  action,  not  having  been  com- 
menced within  twelve  months  next  after  the  destruction  of  the 
building  by  fire,  was  held  to  be  barred  by  the  limitation  of  the 
policy  requiring  it  to  be  "commenced  within  twelve  month* 
next  after  the  loss  shall  occur." 

Bradley  v.  Phoenix  Ins.  Co.,  28  Mo.  App.  7,  was  an  action 
upon  a  policy  of  fire  insurance  which  limited  the  time  for  bring- 
ing action  upon  it  to  "six  months  next  after  the  loss  shall  oc- 
cur." The  policy  also  provided  that  the  amount  of  the  loss 
or  damage  was  to  *%e  estimated  according  to  the  actual  cash 
value  at  the  time  of  the  loss,  and  to  be  paid  sixty  days  after  the 
proofs  of  the  same  shall  have  been  made  by  the  assured,"  etc» 
In  the  opinion  appears  the  following:  "When  did  this  loss  oc- 
cur? Certainly,  on  the  day,  at  the  instant,  when  the  property 
was  destroyed  by  the  fire.  The  term  employed  in  the  contract 
is  apt  and  unambiguous."  And  the  court  held  that  the  six. 
months'  limitation  ran  from  the  date  of  the  fire. 

Chambers  v.  Atlas  Ins.  Co.,  51  Conn.  17,  50  Am.  Eep.  1,  was 
an  action  on  a  policy  making  losses  payable  sixty  days  after 
proofs  furnished,  and  limiting  the  time  for  bringing  action  to 
"twelve  ^^®  months  next  after  any  loss  or  damage  shall  occur." 
The  court  says:  "This  limitation  is  lawful  and  reasonable. 
In  words  of  common  use  and  plain  meaning  an  event  is  referred 
to  as  a  starting  point,  that  is,  the  destruction  of  or  injury  to  the 
plaintiff's  property  by  fiLre.  It  is  certain  that  they  intended  to 
surrender  a  very  large  portion  of  the  time  allowed  them  by  the 
law;  and  there  is  nothing  either  in  the  structure  of  the  subject 
matter  or  the  contract  indicating  their  unwillingness  to  make 
the  day  of  that  occurrence  the  point  of  departure,  and  to  agree 
that  the  period  of  twelve  months  therefrom  should  cover  the 
making  of  the  proofs,  the  sixty  days  of  grace  to  the  defendant^ 
and  the  institution  of  the  suit. 
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"The  contract  keeps  the  day  upon  which  a  fire  occurs  en- 
tirely distinct  from  the  day  upon  which  the  right  to  sue  for  in- 
demnity accrues.  Each  is  described  in  plain  and  appropriate 
language.  "We  find  no  reason  for  the  assumption  that  when  the 
first  is  mentioned  the  last  is  intended,  and  it  is  not  for  us,  by 
construction  to  give  the  plaintiffs  what  they  fail  to  secuie  by 
agreement."  And  "twelve  months  next  after  any  loss  or  damage 
shall  occur"  was  held  to  mean  twelve  months  next  after  the 
destruction  of  or  injury  to  the  insured  property  by  fire. 

Virginia  Fire  etc.  Ins.  Co.  v.  Wells,  83  Va.  736,  was  an  action 
upon  a  policy  making  any  loss  or  damage  insured  against  pay- 
able sixty  days  after  receipt  of  proofs  of  loss,  and  limiting  the 
time  for  bringing  action  to  six  months  naxt  succeeding  the  day 
upon  which  the  loss  or  damage  is  alleged  to  have  taken  place. 

The  court  says:  "It  is  undeniable  that  a  policy  must  be  con- 
strued with  reference  to  all  its  provisions,  like  any  other  con- 
tract. And  it  may  not  be  gainsaid  that  the  condition  of  a  policy 
should  be  construed,  if  possible,  so  as  not  to  defeat  the  claim  of 
the  assured,  which,  in  effecting  the  insurance,  it  was  his  purpose 
to  secure.  But  there  is  no  sounder  rule  of  construction  than 
that  'when  the  terms  and  stipulations  in  a  contract  are  plain 
and  clear  we  are  bound  to  adhere  to  the  terms  as  the  only  au- 
thentic expression  of  the  intention  of  the  parties,'  none  would 
be  ****  rash  enough  to  claim  that  there  is  obscurity  or  am- 
►  biguity  in  the  language  in  which  is  expressed  the  prohibition  to 
institute  an  action  upon  this  policy  after  six  months  next  suc- 
ceeding the  time  when  the  loss  is  alleged  to  have  taken  place. 
The  position  is,  that  the  sixty  days  during  which  the  company  ia 
entitled  to  delay  the  payment  of  the  loss  incurred  by  the  fire 
should  be  eliminated  from  the  six  months.  Had  such  been  the 
intention  of  the  parties,  how  easy  it  would  have  been  so  to  have 
expressed  that  intention.  But  there  is  nothing  in  the  policy, 
which  is  clear  and  unambiguous  in  its  terms,  to  indicate  any, 
such  intentions."  And  the  court  held  that  the  limitation  ran 
from  the  date  of  the  fire. 

The  case  of  Travelers'  Ins.  Co.  v.  California  Ins.  Co.,  i 
N.  Dak.  151,  required  the  judicial  construction  of  a  policy  of 
fire  insurance,  which  limited  the  time  for  bringing  action  upon 
it  to  "twelve  months  next  after  the  loss  shall  have  occurred." 
The  policy  contained  a  familiar  provision  requiring  proofs  of  loss 
before  bringing  suit.  The  court  says:  "It  is  undoubtedly  true 
that  a  majority  of  the  adjudications  so  interpret  these  limita- 
tions as  to  allow  the  full  time  to  sue  after  the  right  of  action 
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has  accrued,  although  more  than  the  limited  time  has  elapsed 
eince  the  loss  has  occurred.  We  cannot  assent  to  the  doctrine 
of  these  cases.  They  rest  upon  the  alleged  necessity  of  har- 
monizing conflicting  provisions."  In  language  convincing,  and 
which  seems  truly  unanswerable,  the  court  shows  that  such  pro- 
visions are  not  conflicting,  unless  they  are  such  as  to  deprive  the 
insured  of  a  reasonable  time  in  which  to  sue.  But  the  court  is 
in  error  in  saying  that  the  majority  of  adjudications  are  con- 
trary to  its  views. 

In  Blanks  v.  Hibemia  Ins.  Co.,  36  La.  Ann.  599,  negotiations 
were  protracted  until  the  limitation  was  within  two  months  of 
its  close.     This  was  held  to  be  sufficient  time  for  bringing  suit. 

Fullam  V.  New  York  Union  Ins.  Co.,  7  Gray,  61,  66  Am,  Dec. 
462,  was  an  action  upon  a  policy  of  fire  insurance  allowing  the 
claimant  one  month  in  which  to  furnish  proofs  of  loss,  and  giv- 
ing the  insurer  three  months  after  proof  furnished  in  which  to 
pay  the  loss,  and  limiting  the  time  for  bringing  action  to  "six 
months  next  after  any  loss  or  damage  shall  occur."  The  **'■ 
action,  not  having  been  commenced  until  after  the  expiration 
of  six  months  from  the  date  of  the  fire,  was  held  to  be  barred, 
and  judgment  was  ordered  for  the  defendant.  It  is  somewhat 
remarkable  that  the  cases  which  hold  to  a  contrary  doctrine,  all 
recent  and  evidently  tending  to  a  new  departure  in  the  conBtruc- 
tion  of  contracts,  have,  it  seems,  all  ignored  this  earlier  case,  de- 
cided by  the  supreme  judicial  court  of  Massachusetts,  without 
dissent  when  the  Hon.  Lemuel  Shaw  was  chief  justice  of  that 
tribunal. 

The  cases  which  hold  that  the  phrase  "next  after  the  fire,"  in 
the  limitation  clause  of  a  policy  of  fire  insurance  means  "next 
after  the  cause  of  action  accrues,"  are  few.  They  are  Hon  Sling 
V.  Royal  Ins.  Co.,  8  Utah,  135;  Steel  v.  Phenix  Ins.  Co.,  51 
Fed.  Eep.  715;  Vette  v.  Clinton  etc.  Ins.  Co.,  30  Fed.  Rep.  668; 
Friezen  v.  Allemania  Ins.  Co.,  30  Fed.  Rep.  352.  These  deci- 
sions reach  results  more  clearly  in  opposition,  if  such  a  thing  be 
possible,  to  the  meaning  and  intent  of  the  parties,  as  expressed 
in  the  language  used,  than  do  the  cases  which  hold  the  words 
"after  the  loss  occurs"  to  mean  "after  the  cause  of  action  ac- 
crues." They  have  not  in  their  favor  even  the  argument  of  the 
New  York  court  that  the  loss  meant  is  the  loss  to  the  insurer  by 
the  accruing  of  a  cause  of  action  against  him,  and  not  the  loss 
by  fire  of  the  property  insured.  And  this  argument,  such  as  it 
is,  is  thoroughly  refuted,  if  indeed  it  should  not  be  said  utterly 
overwhelmed,  by  the  foregoing  citations.     It  is  incredible  that 
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when  the  parties  say  six  or  twelve  months  next  after  the  fire 
they  mean  six  or  twelve  months  after  some  other  date  or 
event.  To  this  effect  are  the  following  additional  cases:  State 
Ins.  Co.  y.  Meesman,  2  Wash.  459;  26  Am.  St.  Eep.  870;  Mc- 
Elroy  V.  Continental  Ins.  Co.,  48  Kan.  200;  State  Ins.  Co.  v. 
Stoffels,  48  Kan.  205;  Allemania  Ins.  Co.  v.  Little,  20  111.  App. 
431;  Owen  v.  Howard  Ins.  Co.,  87  Ky.  571;  Hocking  v. 
Howard  Ins.  Co.,  130  Pa.  St.  170. 

California  cases  are  cited,  but  they  are  not  in  favor  of  plain- 
tiff. Garido  v.  American  Cent.  Ins.  Co.  (Cal.,  Nov.  20,  1885), 
S  Pac.  Eep.  512,  was  an  action  on  a  policy  which  limited  the 
time  for  bringing  action  to  "twelve  months  next  after  the  loss.'* 
The  property  insured  was  destroyed  by  fire  on  February  15, 1880. 
The  action  was  commenced  ^"^  November  1,  1881.  Negotia- 
tions for  settlement  were  continued  until  January  21,  1881. 
The  court  says:  "This  was  ample  time  to  commence  suit." 
And  the  judgment  of  the  lower  court  in  favor  of  the  plaintiff 
was  reversed  because  the  action  was  not  begun  within  the  time 
limited.  It  will  be  observed  that  the  "ample  time"  was  twenty- 
five  days.  This  case  has  never  been  overruled.  The  later  case 
of  Case  V.  Sun  Ins.  Co.,  83  Cal.  477,  is  distinguished  from  this 
case  by  the  court,  the  time  having  been  occupied  by  the  claim- 
ant in  performing  the  conditions  of  the  policy,  presumably  with 
reasonable  diligence,  until  three  months  after  the  twelve 
months'  limitation  had  expired. 

Lentz  V.  Teutonia  Fire  Ins.  Co.,  96  Mich.  445,  was  an  action 
on  a  policy  of  fire  insurance  making  any  loss  payable  sixty  days 
after  proof  of  the  same,  and  limiting  the  time  for  bringing  suit 
to  "six  months  next  after  the  loss  shall  occur."  An  action 
brought  six  months  and  twelve  days  after  the  fire  which  caused 
the  loss  the  court  held  to  be  barred,  following  Law  v.  New  Eng- 
land etc.  Assn.,  94  Mich.  266,  and  distinguishing  Voorheis  v. 
People's  etc.  Soc,  91  Mich.  469. 

Chandler  v.  St.  Paul  Fire  etc.  Ins.  Co.,  21  Minn.  85,  18  Am. 
Bep.  385,  was  an  action  on  a  policy  of  fire  insurance,  loss  insured 
against  to  be  paid  within  sixty  days  after  proof,  and  con- 
taining a  limitation  clause  in  the  following  words:  "It  is  ex- 
pressly covenanted  by  the  parties  hereto  that  no  suit  or  action 
against  the  company  for  the  recovery  of  any  claim  under  or  by 
virtue  of  this  policy  shall  be  sustained  in  any  court  of  law  or 
chancery,  unless  commenced  within  the  term  of  one  year  next 
after  any  claim  shall  occur;  and  in  case  such  suit  or  action  shall 
be  commenced  against  the  company  after  the  end  of  one  year 
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next  after  such  loss  or  damage  shall  have  occurred^  the  lapse  of 
time  shall  be  taken  and  admitted  as  conclusive  evidence  against 
the  validity  of  the  claim  thereby  attempted  to  be  enforced,  any 
statute  of  limitations  to  the  contrary  notwithstanding."  The 
court  finds  in  this  language  two  inconsistent  limitations,  and,  of 
course,  enforces  the  one  most  unfavorable  to  the  company  whose 
language  it  is.  The  time  "when  any  claim  shall  occur"  is  ^^^ 
held  to  be  not  earlier  than  when  proofs  are  furnished,  or  when 
the  company  becomes  liable  to  suit  sixty  days  thereafter.  But 
the  time  when  the  "loss  or  damage  shall  have  occurred"  is  con- 
sidered to  be  the  date  of  the  loss  of  the  insured  property  by  fire. 
So  this  is  another  case  in  opposition  to  the  doctrine  of  the  New 
York  supreme  court,  that  the  word  "loss"  in  the  limitation 
clause  of  such  a  policy  does  not  mean  the  loss  of  the  insured  by 
the  destruction  of  his  property,  but  does  mean  the  loss  to  the 
insurer  by  having  to  pay  to  the  insured  the  whole  or  some  por- 
tion of  his  loss.  The  court  says  of  the  limitation  clause  quoted, 
"the  first  branch  of  this  condition  clearly  sustains  the  plaintiff's 
contention.  The  expression  'claim  shall  occur*  obviously 
means  shall  'arise'  or  'accrue.*  No  claim  occurs  or  arises  to  the 
assured  upon  the  mere  happening  of  the  loss.  The  giving  of 
notice  and  the  furnishing  of  satisfactory  proofs  are  conditions 
precedent  to  he  performed  by  the  assured  before  they  are  en- 
titled to  claim  the  stipulated  indemnity,  and  not  until  sixty  days 
after  the  performance  of  the  last  of  these  conditions  can  their 
claim  be  enforced  by  suit.  It  is  unnecessary  to  determine  in 
this  case  whether,  by  the  first  branch  of  the  condition,  the  time 
of  limitation  begins  to  run  from  the  furnishing  of  proofs  or 
sixty  days  thereafter.  It  would  seem,  however,  that  the  claim 
exists  when  notice  has  been  given  and  proofs  furnished,  al- 
though it  is  not  payable  until  the  expiration  of  sixty  days." 

"With  all  due  respect,  we  must  suggest  that  if  the  assured  had 
no  claim,  he  had  no  occasion  to  give  any  notice  or  proof.  To 
do  so  would  put  him  in  the  attitude  of  saying:  "I  claim  nothing 
and  here  is  my  notice  and  proof  of  the  fact."  To  make  a  claim 
is  one  thing,  to  establish  it  by  proof  is  quite  another.  The 
claim  may  be  a  thousand  dollars,  the  recovery  a  hundred.  The 
claim  may  never  be  realized  at  all,  as  a  crop  of  wheat  standing 
in  the  field  will  be  lost  unless  harvested.  He  would  be  a  rash 
man  who  would  decline  to  file  a  claim  against  the  estate  of  a  de- 
cedent until  after  the  time  limited  for  filing  claims,  because  the 
debt  of  the  decedent  to  him  would  not  sooner  become  due  and 
ready  to  bring  suit  upon.    And  it  would  be  inaccurate  at  least 
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for  a  court  to  say  that  ^**  the  wheat  lost  for  want  of  harvesting 
waa  not  wheat  at  all  because  lost  and  never  measured.  The 
court  proceeds:  "The  second  branch  of  the  condition  as  clearly 
provided  that  unless  suit  is  brought  within  one  year  after  the 
occurrence  of  the  loss,  the  lapse  of  time  shall  be  conclusive  evi- 
dence against  the  validity  of  the  claim.  These  two  limitationa 
cannot  stand  together," 

We  have  quoted  at  some  length  from  this  case  as  it  differ* 
from  all  the  others  in  having  the  words  "next  after  any  claim 
shall  occur"  to  construe,  whereas  others  had  the  words  "next 
after  the  loss"  or  "next  after  the  fire."  Were  it  necessary  to 
the  decision  of  the  case  at  bar,  we  should  hesitate  long  before 
concurring  in  the  View  that  the  claim  does  not  arise  from  the 
loss  of  the  property  insured,  and  at  the  time  of  the  loss.  It 
would  seem  that  if  the  assured  has  no  just  and  valid  claim,  then 
he  never  can  have,  and  that  the  notice  and  proof  required  is  to 
fix  the  amount  he  should  receive  in  satisfaction  of  such  claim^ 
and  to  give  the  insurance  company  an  opportunity  to  ascertain 
such  amount  and  to  pay  it  without  suit.  All  this  work  is  to  be 
done  upon  a  claim  arising  from  the  destruction  by  fire  of  the 
property  insured,  although  the  claim  is  not  yet  due  and  the 
amount  not  settled.  All  authorities  agree  that  the  object  to 
be  attained  in  construing  a  contract  is  to  ascertain  the  meaning 
and  intent  of  the  parties  as  expressed  in  the  language  used;  and 
we  should  again  hesitate  long  before  holding  that  the  parties 
intended  to  introduce  two  inconsistent  limitations  in  the  single 
sentence  constituting  the  limitation  clause  of  this  contract  of 
insurance.  Such  an  improbable  conclusion  should  not  be 
tolerated  if  it  can  be  avoided  by  any  reasonable  construction  of 
the  language  employed.  And  it  seems  to  be  clear  enough  that 
by  the  two  expressions  "in  one  year  next  after  any  claim  shall 
occur,"  and  "one  year  next  after  such  loss  or  damage  shall  have 
occurred,"  the  parties  intended  to  indicate  one  and  the  same 
identical  period  of  time. 

The  weight  of  authority  is  not,  as  some  courts  have  said,  in 
favor  of  the  proposition  that  the  date  from  which  the  limitation 
of  the  time  for  bringing  action  on  a  contract  of  *"**  insurance  is 
to  run  may  be  changed  by  construction.  Neither  is  the  weight 
of  authority  in  favor  of  the  proposition  that  such  a  period  next 
after  the  loss  or  next  after  the  fire  shall  mean  next  after  the 
cause  of  action  accrues.  The  authorities  to  sustain  either  of 
these  propositions  are  comparatively  few  in  number  and  con- 
flicting and  unsatisfactory  in  the  reasons  assigned.    In  no  kind 
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of  contraxrta  except  contracts  of  insurance  have  such  construc- 
tions been  given  to  similar  language,  or  such  departures  from 
the  meaning  of  words  been  tolerated.  No  such  construction  of 
tsitatutes  has  been  made. 

The  decisions  to  the  contrary  effect  are  nimierous,  and  they 
are  consistent  and  convincing  in  their  reasoning,  because  they 
nearly  adhere  to  the  obvious  meaning  of  plain  and  unambig- 
uous language.  But  could  we  hold  that  "next  after  the  fire"  or 
""next  after  the  loss"  means  next  after  a  cause  of  action  accrues 
it  would  not  be  decisive  of  the  case  at  bar. 

The  cases  of  fire  insurance  have  been  discussed  merely  as 
€howing  how  far  courts  have  gone  or  refused  to  go  in  constru- 
ing the  limitation  clauses  in  policies  of  fire  insurance.  But 
€uch  cases  are  only  remotely  related  to  the  case  at  bar.  The  in- 
€urance  in  this  case  was  against  physical  injury  resulting  in  dis- 
■ability  or  death.  The  limitation  clause  requires  that  any  action 
ehall  be  brought  "within  one  year  from  the  date  of  the  happen- 
ing of  the  alleged  injury."  Even  the  New  York  courts  do  not 
hold  that  the  injury  meant  is  an  injury  to  the  company  by  the 
accruing  of  the  cause  of  action.  The  case  of  Cooper  v.  United 
States  etc.  Assn.,  132  N.  Y.  334,  28  Am.  St.  Eep,  581,  was  an 
action  on  a  certificate,  containing  a  limitation  similar  to  that  in 
the  case  at  bar.  The  court  says:  "The  accident  received  by 
€ooper  did  not  injure  the  plaintiff  or  give  her  a  right  of  action 
until  death  ensued.  So  far  as  she  is  concerned,  the  infliction  of 
the  wound  is  but  the  beginning  and  the  death  is  the  completion 
of  the  injury.  Her  suit  must  be  commenced  within  one  year 
from  the  date  of  the  alleged  accidental  injury;  in  other  words, 
within  one  year  from  the  time  of  the  injury  to  her,  which  was 
the  death  of  her  husband  as  the  result  of  the  accident."  It  is 
admitted  that  it  is  competent  for  the  parties  to  a  contract  of  in- 
aurance  to  reduce  **®  the  time  within  which  an  action  may  be 
brought  on  such  contract.  It  seems  immaterial  whether  such 
deduction  is  made  by  cutting  off  some  years  off  the  end  of  the 
term,  or  some  months  from  the  beginning,  or  both;  neither 
whether  such  reduction  of  time  is  made  directly  in  express 
words,  or  by  appropriating  a  portion  of  the  time  to  other  pur- 
poses, provided  a  reasonable  time  remains  for  bringing  the  suit. 
In  the  case  at  bar,  the  plaintiff  had  more  than  five  months  in 
which  to  commence  suit  within  the  time  limited  after  the  cause 
of  action  had  matured,  and  just  eight  months  after  the  defend- 
ant company  had  denied  its  liability. 

To  the  questions  of  the  trial  court,  we  answer:  1.  This  action 
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was  not  commenced  in  time,  and  the  claim  of  plaintiff  was 
barred  before  the  commencement  of  the  action;  2.  The  limita- 
tion began  to  run  at  the  death  of  the  insured;  3.  Judgment 
should  be  rendered  for  the  defendant. 

Groesbeck,  C.  J.,  concurs. 

Com,  J.,  did  not  sit  in  this  case. 

ON  PETITION   FOB  BEHEARING, 

CON" AWAY,  J.  No  decision  of  the  supreme  court  of  the  United 
States  is  cited  in  the  brief  of  plaintiff  as  to  the  date  from  which 
the  limitation  of  the  time  for  bringing  action  runs  under  a 
policy  of  insurance  such  as  the  certificate  sued  on  in  this  case. 
But  in  the  oral  argument  on  the  petition  for  a  rehearing,  much 
stress  is  laid  by  plaintiff's  counsel  upon  the  case  of  Steel  v. 
Phenix  Ins.  Co.,  51  Fed.  Rep.  715.  This  case  has  been  twice 
before  the  supreme  court  of  the  United  States;  first  under  the 
title  of  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  287.  Thomp- 
son was  a  receiver  who  brought  the  action,  and  Steel,  after  one 
or  two  changes,  succeeded  to  the  receivership  and  was  substitut- , 
frd  as  plaintiff  in  the  action.  The  supreme  court  of  the  United 
States  on  this  hearing  declined  to  express  any  opinion  upon  the 
limitation  clause  of  the  policy,  ^^"^  but  held  that  the  limitation 
was  waived  by  the  company  by  accepting  the  premium  after  the 
fire,  by  assuring  plaintiff  that  no  question  could  be  made  as  to 
the  loss  or  its  payment,  and  that  payment  would  be  made  as  soon 
as  action  could  be  taken. 

On  the  second  appeal,  it  appears  from  an  unofficial  report 
that  a  judgment  of  the  circuit  court  of  appeals,  in  favor  of 
plaintiff,  was  affirmed  by  an  equally  divided  court:  U.  S.  Sup. 
Ct.  Rep.,  Sr.  C.  P.  Co.,  bk.  38,  p.  1064. 

The  effect  of  such  an  affirmance  has  long  been  settled  by  the 
supreme  court  of  the  United  States.  In  such  case  the  court 
hands  down  no  opinion,  and  the  decision  is  not  to  be  considered 
as  settling  any  principle:  Benton  v.  "Woolsey,  12  Pet.  27;  Ett- 
ing  v.  Bank  of  United  States,  11  Wheat  59.  This  court  cannot 
be  expected  to  give  to  such  affirmance  by  the  supreme  court  of 
the  United  States  greater  weight  as  authority  than  that  court 
gives  it,  and  that  court  has  not  yet  given  an  opinion  upon  the 
limitation  clause  of  the  policy.  But  we  are  disposed  to  render 
to  the  decision  of  the  circuit  court  of  appeals  all  due  respect. 

The  case  went  up  to  the  supreme  court  of  the  United  States 
the  last  time  from  the  circuit  court  of  appeals,  ninth  circuit. 
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McKenna  and  Gilbert,  circmt  judges,  and  Hawley,  district 
judge,  sitting.  The  action  was  on  a  policy  of  fire  insurance  lim- 
iting the  time  for  bringing  action  to  twelve  months  "next  after 
the  date  of  the  fire,"  and  making  the  amount  of  loss  or  damage 
payable  sixty  days  after  proofs  of  the  same  made  by  the  assured 
«nd  received  by  the  company  at  the  office  in  Chicago.  The  ma- 
jority of  the  court,  opinion  by  Hawley,  hold  that  the  twelve 
months'  limitation  does  not  run  from  "the  date  of  the  fire," 
but  from  "the  expiration  of  sixty  days  after  the  proofs  of  loss 
^ere  furnished":  Steel  v.  Phenix  Ins,  Co.,  51  Fed.  Rep.  719. 
McKenna,  circuit  judge,  in  a  dissenting  opinion  says:  "The  pro- 
vision of  the  policy  is  as  follows:  It  is  expressly  provided  and 
mutually  agreed  that  no  suit  or  action  ....  shall  be  sustain- 
able, ....  unless  such  suit  or  action  shall  be  commenced 
within  twelve  months  next  after  such  loss  shall  occur.* 

r48  <"phis  provision  would  seem  to  need  no  interpretation  in 
other  words  than  its  own.  It  is  so  clear  and  direct  as  to  bafifle 
attempts  to  make  it  more  so."  It  would  seem  that  these  few 
words  more  than  answer  all  that  is  said  in  the  majority  opinion 
upon  the  question  of  limitation,  and  that  they  are,  in  them- 
fielves,  unanswerable. 

In  the  case  at  bar,  the  limitation  is  "one  year  from  the  hap- 
pening of  the  alleged  injury."  This  court  is  asked  to  say  that 
this  means  one  year  and  ninety  days  from  the  furnishing  of 
proofs  of  such  injury.  It  seems  clear  that  this  far  transcends 
the  bounds  of  construction.  It  is  making  a  contract  for  the 
parties  different  from  the  contract  which  they  made  for  them- 
selves. 

The  petition  for  a  rehearing  is  denied. 

Groesbeck,  C.  J".,  and  Com,  J.,  concur. 


INSURANCE— LIMITATION  OF  TIME  FOR  BRINGING  STTIT. 
A  stipulation  in  a  poUey  of  insurance  limiting  the  time  within 
-which  an  action  may  be  brought  thereon  to  a  time  shorter  than 
that  allowed  by  the  statute  of  limitations  is  valid,  and  an  action 
T)egun  after  the  lapse  of  the  stipulated  time  cannot  be  maintained: 
Notes  to  Kline  v.  National  Ben.  Assn.,  60  Am.  Rep.  708;  Keim  v. 
Home  etc.  Ins.  Co.,  97  Am.  Dec.  295;  Campbell  v.  American  etc. 
Life  Ins.  Co.,  29  Am.  Rep.  604;  Little  v.  Phoenix  Ins.  Co.,  25  Am. 
Rep.  104.  The  question  as  to  when  the  time  limited  commences 
to  run  has  been  often  discussed  with  respect  to  fire  insurance  pol- 
icies, but  the  cases  are  comparatively  few  In  which  the  question 
has  been  considered  with  reference  to  accident  policies.  Some 
cases  on  fire  insurance  hold  that  the  limitation  commences  to  run 
from  the  date  of  the  fire,  loss,  or  damage:  Chambers  v.  Atlas  Ins. 
Co.,  51  Conn.  17;  50  Am.  Rep.  1;  State  Ins.  Co.  v.  Meesman,  2  Wash. 
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459:  26  Am.  St.  Rep.  870,  and  note;  Hart  v.  Citizens'  Ins.  Co..  86 
Wis.  77;  39  Am.  St.  Rep.  877;  but  others  hold  that  it  does  not  com- 
mence to  run  until  the  loss  has  been  ascertained  and  established, 
and  the  right  to  bring  an  action  exists.  Two  valuable  cases  on 
this  question,  l,j  which  the  authorities  are  collected  and  weighed, 
are  Hart  v.  Citizens'  Ins.  Co.,  86  Wis.  77;  39  Am.  St.  Rep.  877; 
Sample  v.  London  etc.  Fire  Ins.  Co.,  46  S.  C.  491;  57  Am.  St.  Rep. 
701, 

INSURANCE— CONSTRUCTION  OF  CONTRACT.— In  constru- 
ing contracts  of  insurance,  the  intention  of  the  parties  must  gov- 
ern, which  is  to  be  ascertained  from  the  terms  and  conditions  of 
the  contract:  Note  to  German  Fire  Ins.  Co.  v.  Roost,  60  Am.  St. 
Bep.  715. 


State  v.  Foster. 

[  5  WYOMING,  199.] 

COMMON  LAW— EXISTENCE  OF,  IN  WYOMING.- The 
common  law  Is  In  force  in  the  state  of  Wyoming  only  to  the  ex- 
tent that  It  has  been  adopted  by  statute. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— TITLE— 
PRIORITY— CLAIM  OF  STATE  OR  COUNTY.— A  general  assign- 
ment for  the  benefit  of  creditors  passes  the  title  of  the  property 
assigned  to  the  assignee,  free  of  any  preference  or  priority  of 
claim  on  the  part  of  the  state,  or  a  county  thereof.  If  the  state 
or  county  had  any  preference,  the  assignment  defeats  It. 

STATES  —  DEBTS  —  PREFERENCE  OR  PRIORITY.  —  A 
CONSTITUTIONAL  PROVISION  that  no  liability  or  obligation 
owned  or  held  by  the  state,  or  any  of  its  municipalities,  shall  be 
extinguished,  except  by  payment  thereof  into  the  proper  treasury, 
gives  no  preference  or  priority  to  the  state,  or  a  municipality  there- 
of, over  a  citizen,  In  the  payment  of  debts,  owed  by  a  common 
debtor.  It  has  no  reference  to  the  question  of  such  preference  or 
priority. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— DEBT 
DUE  STATE  OR  COUNTY— RELEASE  OF,  BY  PARTIAL  PAY- 
MENT.—A  partial  payment,  out  of  an  insolvent  estate,  of  a  debt 
due  to  a  state  or  county,  cannot  operate  as  a  release  of  the  un- 
paid portion  of  the  debt,  as  provided  by  the  assignment  law,  where 
the  constitution  expressly  forbids  the  extinction  of  such  a  debt, 
except  by  payment  into  the  proper  treasury. 

OFFICERS  — CUSTODY  OF  PUBLIC  FUNDS.  —  STATE 
AND  COUNTY  TREASURERS  are  simply  custodians  of  public 
funds  coming  Into  their  hands  by  virtue  of  their  office,  and  such 
funds  remain,  at  all  times,  public  moneys  while  in  their  official 
possession,  or  in  the  hands  of  their  depositaries. 

OFFICERS— TREASURERS— DEPOSITARY  OF  PUBLIC 
MONEYS  AS  A  QUASI  TRUSTEE.— If  a  state  or  county  treasurer 
deposits  public  money.  In  his  custody,  with  a  bank,  which  keeps 
accounts  with  the  respective  treasurers  as  such,  the  banker,  hav- 
ing knowledge  of  the  trust  character  of  the  funds,  becomes  a 
quasi  trustee,  as  he  stands  in  the  shoes  of  the  depositing  treas- 
urers. 

TRUSTS— ASSIGNMENT  OF  PUBLIC  MONEYS  FOR  BEN- 
EFIT   OF    CREDITORS-ACTION    TO    RECOVER.— Moneys    re- 
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celved  by  either  a  state  or  county  treasurer  are  considered  as 
public  moneys,  and,  in  case  ttiey  are  deposited  with  k  banlcer,  who 
afterward  maiies  an  assignment  for  the  benefit  of  creditors,  the 
state  or  county  may  maintain  an  action  to  have  such  moneys  im- 
pressed with  a  trust,  and  recover  the  property,  if  it  can  be  traced 
and  identified. 

TRUSTS  — ASSIGNMENT  OP  PUBLIC  MONEYS  FOR 
BENEFIT  OF  CREDITORS.— IN  FOLLOWING  TRUST  FUNDS, 
they  must  first  be  traced  to  the  estate  of  the  trustee  or  quasi 
trustee,  and  the  corpus  of  the  funds  must  be  found.  Hence,  if 
public  moneys  received  by  a  state  or  county  treasurer,  and  depos- 
ited by  him  with  a  banlier,  who  afterward  assigns  for  the  benefit 
of  creditors,  are  found  to  be  on  general,  and  not  special,  deposit, 
thus  being  thrown  into  the  mass  of  the  funds  of  the  banlj,  and  ap- 
plied generally  to  the  payment  of  debts,  so  that  they  can  be  traced 
no  further  than  into  the  insolvent  assignor's  possession,  and  into 
his  estate,  the  state  or  county  can  recover  nothing  but  the  amount 
of  moneys  on  hand  at  the  time  of  the  assignment. 

TRUSTS— REMEDY  WHERE  TRUST  FUNDS  ARE  IN- 
TERMINGLED, OR  DISSIPATED.— If  trust  moneys  are  mingled 
with  those  of  the  trustee,  the  trust  may  be  impressed  upon  such 
fund  or  property  with  which  it  is  mingled,  but  if  it  appears  that 
the  trust  moneys  are  dissipated  or  lost,  there  is  no  fund  to  im- 
press with  the  trust,  and  the  sole  remedy  of  the  beneficiary  is  a 
proceeding  against  the  trustee  personally. 

TRUSTS— PAYMENTS— TRUST  FUND— PRESUMPTION. 
A  trustee  is  presumed  to  have  paid  out  his  own  moneys  and  to  have 
kept  those  belonging  to  the  trust,  and  this  presumption  is  applied 
if  there  is  any  money  on  hand  at  the  time  the  trust  is  sought  to  be 
enforced.  Hence,  if  public  moneys  received  by  a  state  or  county 
treasurer  are  deposited  by  him  with  a  banlier,  who  afterward  as- 
signs for  the  benefit  of  creditors,  and  most  of  the  trust  funds  are 
found  to  be  gone,  what  remains  in  the  vaults  of  the  banli,  at  the 
time  of  the  assignment,  as  well  as  deposits  made  elsewhere,  will 
be  presumed  to  be  trust  funds,  but  the  presumption  does  not  ap- 
ply to  loans  made  before  the  assignment,  and  which  pass  by  it  to 
the  assignee. 

Ac?tion  by  the  state,  against  Foster,  who  was  an  assignee  for 
the  benefit  of  the  creditors  of  Thomas  A.  Kent,  to  impress  a 
trust  upon  the  insolvent's  estate  in  the  hands  of  the  assignee,. 
for  the  purpose  of  recovering  certain  public  moneys  deposited 
with  Kent,  as  a  banker,  by  the  state  treasurer.  The  board  of 
commissioners  of  Laramie  county  also  brought  a  similar  action 
on  account  of  public  moneys  deposited  with  the  insolvent,  as  a. 
banker,  by  the  treasurer  of  that  county.  The  questions  in- 
volved were  reserved  for  the  decision  of  the  supreme  court. 

Charles  N.  Potter,  attorney  general,  and  Joel  F.  Vaile,  for  the 
etate. 

J.  A.  Van  Orsdel,  A.  C.  Campbell,  and  Frank  H.  Clark,  for 
the  county. 

Baird  &  Churchill,  and  Lacey  &  Van  Devanter,  for  the  de- 
fendant. 
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204  GKOESBECK,  C.  J.  These  actions  were  brought  in  the 
district  court  for  Laramie  county  and  by  that  court  were  re- 
served to  this  court  for  decision  upon  certain  important  and  dif- 
ficult questions  arising  in  them.  They  were  consolidated  in  the 
trial  court  for  the  purposes  of  argument  and  determination  and 
are  so  considered  here,  as  they  present  subsitantially  the  same 
questions.  The  relief  sought  is  of  an  equitable  nature,  to  im- 
press a  trust  in  favor  of  the  state  of  Wyoming  and  the  county  of 
Laramie  to  the  amount  of  certain  public  funds  by  the  respective 
treasurers  of  the  state  and  county  deposited  in  the  banking 
house  of  Thomas  A.  Kent,  an  insolvent  debtor,  at  Cheyenne, 
in  this  state,  upon  the  estate  of  such  insolvent  in  the  hands  of 
the  defendant  as  assignee.  The  court  below  entered  findings  of 
fact  in  each  case,  which  disclosed  the  following  important 
facts:  The  assignor,  Thomas  A.  Kent,  was  engaged  in  a  general 
banking  business  prior  to  his  assignment.  While  doing  busi- 
ness as  a  banker,  he  received  deposits  from  the  treasurer  of 
each  of  the  plaintiffs,  all  of  which  were  placed  to  the  credit  of 
such  treasurer,  as  treasurer,  and  which  were  from  time  to  time 
checked  upon.  At  the  time  of  the  assignment,  there  was  a  bal- 
ance due  upon  the  account  with  the  treasurer  of  the  state  of 
Wyoming  in  the  sum  of  $56,454.70,  ^^'^  and  a  balance  due  to  the 
treasurer  of  the  county  of  Laramie  in  the  sum  of  $16,153.98. 
The  balance  in  favor  of  the  state  treasurer  were  funds  belong- 
ing to  the  state  of  Wyoming,  and  the  balance  in  favor  of  the 
treasurer  of  Laramie  county  was  the  property  of  said  county, 
and  these  moneys  had  been  received  by  said  Kent  with  knowl- 
edge of  such  ownership. 

Neither  of  the  treasurers  had  authority  to  deposit  any  of  tho 
funds  with  said  Kent,  as  banker,  unless  such  authority  is  to 
be  presumed  by  reason  of  the  fact  that  for  at  least  eighteen  years 
last  past  the  treasurers,  both  of  the  territory  and  the  state,  with 
the  knowledge  of  the  people  and  of  the  officials  of  the  state, 
had  been  accustomed  to  deposit  the  funds  of  the  territory  and 
of  the  state  in  the  manner  that  the  funds  in  question  were  de- 
posited; and  that  in  like  manner,  for  the  same  period  of  time, 
the  treasurers  of  Laramie  county,  with  the  knowledge  of  the 
people  and  officials  of  the  county,  had  likewise  deposited  the 
county  funds  in  the  custody  of  such  treasurers,  as  such,  with 
bankers  in  the  same  manner  as  was  done  in  the  present  instance. 
The  moneys  belonging  to  each  of  the  plaintiffs  and  all  other 
moneys  of  said  Kent,  as  banker,  were  paid  out  to  depositors  on, 
checks  in  the  ordinary  course  of  business,  excepting  that  there 
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remained  in  tlie  vaults  at  the  bank  at  the  time  of  the  assign- 
ment the  sum  of  $2,058.72  in  cash,  and  also  on  deposit  in  other 
banks  the  sum  of  $1,684.32.  None  of  the  real  and  personal 
property  assigned  by  the  said  Kent  to  the  defendant,  as  assignee, 
was  either  bought  or  paid  for  subsequent  to  any  of  the  deposits 
of  the  public  funds  by  either  of  the  plaintiffs  with  the  said  Kent. 
Loans  were  made  by  him  aggregating  about  $15,000,  while  the 
greater  part  of  said  public  moneys  were  on  deposit  in  the  said 
bank,  but  at  the  time  when  each  of  the  said  loans  were  made, 
eaid  Kent,  as  banker,  had,  after  deducting  the  amount  of  said 
loans,  in  cash,  a  sum  largely  in  excess  of  the  aggregate  due  to 
both  of  the  plaintiffs.  None  of  the  money  of  either  of  the 
plaintiffs  came  into  the  hands  of  the  defendant,  unless  the 
moneys  remaining  in  the  vaults  of  the  bank  and  on  deposit  with 
other  bankers  are  presumed  to  be  moneys  of  plaintiffs,  and  the 
estate  that  came  to  his  hands  ^^^  has  not  been  increased  by  said 
moneys,  or  their  use  in  paying  debts  by  the  insolvent. 

Upon  these  findings,  the  court  made  the  following  order  re- 
serving the  causes  for  decision  to  this  court:  "And  the  court 
and  the  judge  thereof  does  now,  after  due  consideration,  be- 
lieve and  find  that  important  and  difficult  questions  arise  in  this 
action,  which  render  it  both  proper  and  necessary  that  this 
cause  should  be  reserved  and  sent  to  the  supreme  court  for  its 
decision  upon  such  important  and  difficult  questions.  And  the 
court  and  the  judge  thereof  believe  and  find  that  the  said  impor- 
tant and  difi&cult  questions  arising  in  this  action  are  as  follows: 

"1.  Do  the  facts  that  the  treasurer  of  the  plaintiff  deposited 
the  public  funds  of  the  plaintiff  with  T.  A.  Kent,  banker,  in  the 
manner  above  found,  and  with  no  authority  except  as  above 
found,  and  that  said  Kent,  as  banker,  paid  out  the  sums 
upon  checks  of  his  depositors  in  the  ordinary  course  of  busi- 
ness, said  depositors  being  creditors  to  the  amounts  of  the 
checks  so  drawn,  and  that  said  Kent  thereafter,  being  insolvent, 
made  and  executed  a  general  assignment  for  the  benefit  of  all 
his  creditors,  under  the  assignment  law  of  the  state  of  Wyoming, 
entitle  the  plaintiff  to  a  lien  upon,  and  a  prior  payment  out  of, 
any  of  the  assets  in  the  hands  of  the  defendant  as  assignee  for 
the  benefit  of  the  creditors  of  the  said  Kent  as  against  said 
defendant  as  assignee,  and  as  against  the  general  creditors  of 
eaid  assigned  estate,  said  assigned  estate  being  insolvent  to  the 
extent  above  found?  2,  If  question  number  1  shall  be  answered 
in  the  affirmative,  against  which  particular  assets  is  the  plaintiff 
entitled  to  such  lien,  and  out  of  which  particular  assets  is  the 
plaintiff  entitled  to  such  prior  payment?'* 
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After  the  submifision  of  tlie  questions  to  this  court,  a  reargu- 
ment  was  ordered  upon  the  question  of  the  priority  or  prefer- 
ence of  payment  of  the  state  and  the  county  of  Laramie,  and 
able  and  exhaustive  arguments  were  made  upon  this  question. 
Owing  to  the  limited  time  within  which  the  delicate  questions 
to  be  disposed  of  must  be  determined,  caused  ***'"  by  an  im- 
pending change  in  the  personnel  of  this  court,  the  discussion  of 
the  points  involved  will,  of  necessity,  be  limited,  but  it  is  de- 
sirable that  a  speedy  determination  of  the  matters  presented  by 
the  district  court  should  be  had  owing  to  the  reason  above 
assigned,  the  magnitude  of  the  case,  the  importance  of  the  ques- 
tions involved,  and  the  necessity  of  facilitating  the  settlement 
of  the  estate  of  the  insolvent. 

1.  It  is  urged  with  great  force  that  under  the  common  law 
and  the  constitution  of  this  state,  the  state  and  the  county  of 
Laramie  have  a  preference  or  priority  of  payment  over  the  gen- 
eral creditors  of  the  insolvent  debtor  in  the  distribution  of  his 
estate  in  the  hands  of  his  assignee  by  a  deed  of  assignment  exe- 
cuted by  the  debtor  in  trust  for  all  his  creditors  without  pref- 
erence or  priority,  under  the  provisions  of  the  voluntary  assign- 
ment statute  of  this  state:  Sess.  Laws  1890,  c.  51.  It  is  as- 
serted that  the  state  of  "Wyoming  and  her  municipality,  the 
county  of  Laramie,  as  a  subdivision  thereof  for  certain  govern- 
mental purposes,  has  succeeded  to  the  prerogative  of  the  Brit- 
ish sovereign,  that  his  debt  should  be  preferred  to  that  of  his 
subject,  and  that  this  prerogative  has  become  to  the  states  of  the 
American  republic  an  attribut-e  and  incident  of  sovereignty. 
Two  familiar  maxims  are  quoted  as  the  quintessence  of  the  Brit- 
ish law:  "Quando  jus  domini  regis  et  subditi  insimul  concur- 
runt,  ]*us  regis  praeferri  debit,'*  and  "Thesaurus  regis  est  vin- 
culum pacis  et  bellorum  nervus."  These  maxims,  it  is  said, 
should  apply  to  the  state,  and  her  revenues  should  be  protected 
with  as  much  solicitude  as  those  of  the  British  king,  as  though 
her  treasury  may  not  be  the  'TDond  of  peace  and  the  sinew  of 
wars,"  yet  she  stands  in  the  attitude  parens  patriae,  charged  as 
she  is  directly  through  her  municipal  subdivisions  with  the  gov- 
€rnment  of  the  people;  in  the  enforcement  of  the  law  and  the 
rights  of  her  citizen  through  her  tribunals  of  justice;  in  the 
maintenance  of  the  public  order  and  the  execution  of  the  laws; 
in  the  education  of  the  young;  in  the  support  of  the  indigent; 
in  the  work  of  internal  improvement,  and  in  the  various  agen- 
cies of  government  that  the  state  controls  in  the  interest  of  her 
citizens.    As  liens  are  created  by  her  positive  ^®®  statute  upon 
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both  realty  and  personalty  on  whicli  they  are  imposed,  it  is  con- 
tended* as  much  concern  should  be  manifested  in  the  preserva- 
tion intact  of  the  public  moneys  which  are  the  fruits  of  tax- 
ation. 

The  source  of  this  power  and  right  of  preference,  it  is  as- 
serted, is  grounded  mainly  on  the  common  law  and  upon  certaia 
provisions  of  our  constitution. 

Whatever  of  the  common  law  is  in  force  in  this  jurisdiction 
is  here  by  the  terms  of  the  statute  adopting  it,  enacted  at  an 
early  day  and  incorporated  in  section  498  of  the  Eevised  Stat- 
utes of  Wyoming.  It  reads  as  follows:  "The  common  law  of 
England,  as  modified  by  judicial  decisions,  so  far  as  the  same 
is  of  a  general  nature,  and  not  inapplicable,  and  all  declaratory 
or  remedial  acts  or  statutes  made  in  aid  of,  or  to  supply  the  de- 
fects of  the  common  law,  prior  to  the  fourth  year  of  James  I 
(excepting  the  second  section  of  the  sixth  chapter  of  43  Eliza- 
beth, the  eighth  chapter  of  13  Elizabeth,  and  the  ninth  chapter 
of  37  Henry  VIII),  and  which  are  of  a  general  nature  and  not 
local  to  England,  shall  be  the  rule  of  decision  in  this  territory 
(state)  when  not  inconsistent  with  the  laws  thereof,  and  shall 
be  considered  as  of  full  force  until  repealed  by  legislative 
authority." 

The  British  statutes  excepted  from  this  act  of  adoption  are: 
"An  act  for  avoiding  trifling  and  frivolous  suits  in  her  majestjr's 
courts  at  Westminster'*  (Stats.  43  Eliz.,  c.  6,  sec.  2),  "An  act 
against  usury**  (Stats.  13  Eliz.,  c.  8),  "A  bill  against  usury** 
(Stats.  37  Henry  VIII,  c.  9).  The  period  fixed  for  transplant- 
ing the  common  law  into  this  country  and  the  time  in  which  it 
is  considered  as  having  effect  in  this  jurisdiction  is  the  fourth 
year  of  James  I,  the  period  when  the  first  territorial  or  colonial 
government  was  established  in  America  and  with  it  the  common 
law  of  England  as  it  then  existed:  Penny  v.  Little,  3  Scam. 
304.  The  charter  to  Gates,  Somers,  and  others  for  the  colony 
of  Virginia  was  granted  in  the  fourth  year  of  that  monarch,  on 
the  tenth  day  of  April,  1606,  and  by  it  provision  was  made  for 
the  establishment  of  a  government  in  the  wilds  of  America 
ao9  -vtrhich  should  rest  upon  the  reason,  the  experience,  and  tha 
luster  of  the  British  jurisprudence.  By  our  statute,  the  com- 
mon law  is  adopted  with  "all  declaratory  and  remedial  acts  or 
statutes  made  in  aid  of  or  to  supply  the  defects  of  the  common 
law,**  prior  to  the  time  when  the  first  colonial  government  wa» 
established  by  England  upon  American  soil,  with  the  exception, 
of  certain  statutes  mentioned,  and  these  curative  and  remedial 
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ctatutes  must  be  as  well  consulted  as  the  common  law  in  order  to 
ascertain  the  body  of  law  adopted  here. 

The  right  of  the  crown  to  have  its  debts  preferred  was  of 
very  ancient  origin  and  was  recognized  in  Magna  Charta.  It 
was  held  to  be  an  incident  to  sovereignty,  and  not  as  a  personal 
right  attaching  to  the  king's  person.  It  was  modified  by  a 
number  of  statutes  which  were  incorporated  in  the  body  of  the 
common  law  by  our  act  of  adoption.  These  were  the  statutes 
of  9  Henry  III,  statute  1,  chapter  18,  of  25  Edward  III,  chapter 
19,  and  of  33  Henry  VIII,  chapter  39.  By  them,  the  preroga- 
tive of  the  crown  was  shorn  of  its  original  oppressive  character. 
Anciently,  the  subject  had  first  to  pay  "gree"  or  satisfaction  to 
the  king  of  the  king's  debt,  before  he  could  have  execution 
against  the  king's  debtor;  and  if  he  sued  the  king's  debtor  with- 
out first  satisfying  the  king's  debt,  the  writ  of  protection  ran 
against  the  subject  seeking  his  remedy  or  process  against  the 
king's  debtor.  The  last  statute  in  point  of  time  (33  Henry 
VIII,  c.  39),  as  construed  in  the  case  of  Giles  v.  Grover,  9  Bing. 
515,  in  the  house  of  lords,  decided  in  1832,  as  appears  from  the 
opinions  of  the  judges,  permitted  the  subject  to  secure  judg- 
ment and  obtain  process  thereon  against  the  king's  debtor, 
without  first  making  "gree"  or  satisfaction,  but  the  king  had  the 
right  to  pursue  his  remedy  concurrently  with  the  debtor  even 
after  the  judgment  of  the  latter  and  even  if  process  had  been 
issued  and  executed  thereon,  if  the  title  to  the  property  re- 
mained unaltered  in  the  debtor;  and  the  king's  process  in  such 
a  case,  although  issued  after  the  process  of  the  subject,  was  en- 
titled to  preference.  The  proceedings  between  sovereign  and 
subject  is  aptly  termed  in  the  opinion  of  one  of  the  judges  "a 
**<*  race  with  the  crown."  It  was  held  that  the  sheriff  holding 
the  property  of  the  king's  debtor,  seized  under  a  fieri  facias  but 
not  sold,  could  not  defeat  the  subsequent  process  of  the  king, 
either  by  extent  in  chief  or  in  aid,  which  were  in  effect  deemed 
the  same,  for  the  reason  that  before  the  sale  of  the  property 
seized  under  the  fieri  facias  the  title  to  the  property  had  not 
been  divested  from  the  debtor,  and  the  king's  process  should 
have  preference,  although  subsequent  to  that  of  the  subject 
creditor.  It  was  conceded  upon  the  argument  in  the  case, 
and  so  held  by  the  court,  that  the  crown  could  not  avoid  an 
equitable  mortgage,  or  the  lien  of  a  factor  or  of  a  wharfinger  or 
of  ^*a  bona  fide  assignment  in  trust  for  creditors":  See  Giles 
V.  Grover,  9  Bing.  520,  opinion  of  Patteson,  J.  This  is  stated 
in  Tidd's  Practice,  1052,  1053,  King  v.  Watson,  3"  Price,  6,  and 
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is  undoubtedly  the  rule  in  England  that  the  transfer,  bona  fide  of 
the  debtor's  property  while  he  has  absolute  dominion  over  it  de- 
feats the  king's  prerogative  right,  and  his  preference  and  pri- 
ority is  lost.  So  it  was  held  in  the  much  cited  case  of  State  v. 
Bank  of  Marj'land,  6  Gill  &  J.  228,  26  Am.  Dec.  561,  and  in  a 
state  that  recognizes  this  common-law  prerogative  of  the  king  as 
in  force  and  applying  to  the  state.  So,  as  a  valid  deed  of  assign- 
ment for  the  benefit  of  creditors  under  the  common  law  is  a 
transfer  of  the  title  by  the  debtor  to  his  assignee,  and  vests  the 
property  in  the  assignee  secure  from  any  claim  of  preference  or 
priority  of  payment  of  the  king,  it  is  clear  that  the  assignment 
of  Thomas  A.  Kent,  the  insolvent,  executed  before  the  incep- 
tion of  these  actions  at  bar,  would  defeat  the  preference  of  the 
state  and  of  any  municipality  therein,  even  if  the  common  law, 
as  modified  by  British  statutes,  adopted  by  our  statute  with  it, 
were  in  this  particular  the  law  of  Wyoming:  Bump  on  Fraudu- 
lent Conveyances,  330;  Burrill  on  Assignments,  sec.  6. 

In  the  case  of  Seay  v.  Bank  of  Eome,  66  Ga.  615,  it  is  re- 
marked that  the  assignee  of  an  insolvent  debtor  "takes  the  assets 
subject  to  the  preference  and  priorities  that  the  law  gives,"  and 
the  Georgia  code,  section  1493,  is  cited  in  support  of  that  propo- 
sition. This  section  reads:  "When  a  bank  ^^^  surrenders  its 
charter,  or  the  use  thereof,  it  may  make,  in  good  faith,  an  as- 
signment of  all  its  effects  for  the  payment  of  its  debts,  as  natu- 
ral persons  may,  but  it  cannot  thereby  prevent  such  preference 
among  its  creditors  as  the  law  gives."  The  common-law  rule  is, 
that  a  general  assignment  passes  the  title.  Our  statute  provides 
the  same  thing  in  effect,  and  it  does  not  provide  that  the  title 
shall  not  pass.  It  authorizes  a  debtor  to  make  a  general  assign- 
ment without  preference  or  priority  of  creditors;  it  requires  that 
this  shall  be  done  by  indenture,  which  is  the  usual  method  of 
passing  title;  it  speaks  of  the  assignment  as  "conveying"  an  in- 
terest; the  assignee  is  empowered  to  sell  by  virtue  of  the  indent- 
ure and  recording,  and  without  waiting  for  an  order  of  the 
court;  the  power  of  the  court  over  the  estate  is,  by  the  words  of 
the  statute,  simply  a  "supervising"  power;  another  section  con- 
templates that  the  execution  and  filing  of  the  assignment  shall 
"transfer  the  property  of  the  assignor";  another  provides  that 
exempt  property  does  not  pass  to  the  assignee;  and  if  property 
is  fraudulently  conveyed  by  the  assignor,  the  assignee  may  re- 
cover it  or  its  value  from  the  person  who  has  fraudulently  ob- 
tained it:  Sees.  Laws  1890,  c.  51. 

Hence,  neither  under  the  common  law  nor  our  statute  of 
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assignments,  could  the  state  and  the  county  have  any  preference 
or  priority,  as  the  title  passing  by  the  deed  of  assignment,  the 
assignment  and  transfer  defeats  the  preference  or  priority  of 
the  sovereign.  It  is  not  certain  that  the  common-law  preroga- 
tive of  the  king  in  this  respect  is  applicable  in  this  country, 
where  it  has  been  held  to  be  contrary  to  the  spirit  of  our-insti- 
tutions.  It  has  been  adopted  by  statute  by  act  of  Congress^ 
and  it  would  seem  a  proper  exercise  of  the  legislative  power. 
The  decisions  of  American  courts  are  somewhat  conflicting. 
They  are  collected  in  a  footnote  to  the  case  of  Middlesex  County 
V.  State  Bank,  30  N.  J.  Eq.  311,  where  the  opinion  of  the  vice- 
chancellor  denying  the  priority  is  affirmed  upon  his  opinion: 
Middlesex  County  v.  State  Bank,  29  N.  J.  Eq.  268.  We  do  not 
care  to  decide  this  point,  as  it  is  unnecessary  to  do  so.  The  as- 
signment of  the  insolvent's  property,  ^^^  i^q^.]^  under  common 
law  and  under  our  statute,  passed  the  title,  and  no  process  could 
thereafter  run  against  the  property,  either  that  of  the  state  or 
the  citizen,  and  the  preference  or  prior  right,  if  any  existed,  ia 
thereby  defeated. 

The  following  constitutional  provision  is  invoked  as  giving  a 
preference  or  priority  to  the  state  and  its  municipalities  over  the 
citizen:  No  obligation  or  liability  of  any  person,  association,  or 
corporation,  held  or  owned  by  the  state,  or  any  municipal  corpo- 
ration therein,  shall  ever  be  exchanged,  transferred,  remitted, 
released,  or  postponed,  or  in  any  way  diminished  by  the  legisla- 
ture; nor  shall  such  liability  or  obligation  be  extinguished  ex- 
cept by  the  payment  thereof  into  the  proper  treasury":  Const., 
art.  2,  sec.  40.  The  Revised  Statutes  of  the  territory  of  1887, 
and  the  territorial  session  laws  following  (1888  and  1890^  were 
declared  by  an  act  of  the  first  state  legislature  to  be  the  laws  of 
the  state,  in  so  far  as  they  do  not  conflict  with  and  are  not  re- 
pugnant to  the  provisions  of  the  constitution:  Sess.  Laws  1890- 
91,  c.  35.  It  is  contended  that  the  territorial  assignment  law 
(Sess.  Laws  1890,  c.  51),  in  so  far  as  it  compels  a  release  of  the 
claim  of  a  creditor  in  full  upon  the  acceptance  of  the  final  divi- 
dend on  the  distribution  of  the  estate  of  an  insolvent,  cannot 
apply  to  the  state  or  the  county,  because  such  a  provision  is 
repugnant  to  the  constitutional  provision  upon  which  the  state 
and  the  county  must  receive  the  full  amount  of  their  respective 
claims.  The  provision  of  the  constitution  is  that  no  liability  or 
obligation  owned  or  held  by  the  state  or  any  of  its  municipalities 
shall  be  extinguished  except  by  payment  thereof  into  the  proper 
treasury.    It  does  not  create,  either  in  express  terms  or  by  im- 
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plication,  a  preference  or  priority  in  favor  of  either  tlie  state  or 
its  municipality  as  against  its  citizen  in  the  payment  of  the 
debts  of  a  common  debtor,  and  has  no  reference  to  the  question 
of  such  priority  or  preference.  It  seems  that  if  Kent,  the  in- 
Bolvent  assignor,  is  a  debtor  to  the  state  and  to  the  county  of 
Laramie,  his  debt  to  either  of  them  cannot  be  extinguished  by  a 
partial  payment.  A  payment  or  dividend  out  of  the  insolvent 
estate  might  be  made  pro  tanto,  but  could  not  operate  ***  as  a 
release  of  the  unpaid  portion  of  the  debt,  as  the  assignment  law 
provides,  because  the  constitution  expressly  forbids  the  extinc- 
tion of  such  a  debt  except  by  payment  into  the  proper  treasury. 

2.  The  remaining  question  to  be  decided  is  that  of  following 
the  trust  moneys  belonging  to  the  state  and  the  county  into  the 
estate  of  Kent,  the  insolvent  debtor. 

Upon  the  deposit  of  these  public  funds  in  his  bank,  he  be- 
came a  quasi  trustee,  as  he  stood  in  the  shoes  of  the  depositing 
treasurers,  having  knowledge  of  the  trust  character  of  the  funds 
and  having  kept  his  accounts  with  the  respective  treasurers  as 
Buch.  Under  our  constitutional  and  statutory  provisions,  it  is 
clear  that  the  state  and  the  county  treasurers  are  but  custo- 
dians of  the  public  funds  coming  into  their  hands  by  virtue  of 
their  office,  and  that  such  moneys  remain  at  all  times  public 
moneys  while  in  their  official  possession  or  in  the  hands  of  their 
depositaries.  The  statutes  of  this  state  are  similar  to  those  of 
Colorado,  and  in  that  state  it  is  held  that  county  moneys  re- 
ceived and  collected  by  a  county  treasurer  belong  to  the  county, 
which  may  maintain  an  action  to  recover  the  same:  McClure  v. 
Board  of  Commrs.,  19  Colo.  122;  Sauer  v.  Nevadaville,  14  Colo. 
54;  see  State  v.  McFetridge,  84  Wis.  473.  In  Michigan  it  was 
held  that  a  state  treasurer  as  to  state  funds  held  a  different  rela- 
tion to  the  state  than  a  county  treasurer  bears  to  his  county, 
under  the  peculiar  provisions  of  the  statutes  of  that  state  (Per- 
ley  V.  County  of  Muskegon,  32  Mich.  132,  20  Am.  Eep.  637), 
but  we  think  no  such  distinction  exists  here.  In  the  Michigan 
case  just  cited,  it  was  intimated  that,  in  the  case  of  the  death 
of  the  county  treasurer,  the  moneys  held  by  him  in  his  official 
capacity  would  go  to  his  administrator,  and  not  to  his  successor, 
but  our  statute  requires  the  executor  or  administrator  of  a  de- 
ceased county  treasurer,  under  severe  penalties  and  increased 
liabilities,  to  deliver  up,  on  demand,  the  books,  moneys,  and  pa- 
pers of  the  deceased  county  treasurer:  Eev.  Stats.,  sec.  1828. 
Then,  as  is  ordinarily  the  case  under  like  statutory  provisions 
to  ours,  it  appears  the  moneys  received  by  either  a  state  or  a 
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county  treasurer  ^**  in  this  state  by  virtue  of  tlie  office,  are 
considered  as  public  moneys,  and  the  state  or  the  county  may 
maintain  an  action  like  the  ones  at  bar  to  charge  with  a  trust 
the  property  purchased  with  such  public  moneys,  or  the  moneys 
in  whatever  form  or  transmutations  they  may  have  undergone, 
provided  they  can  be  traced  or  identified.  A  difficulty  arises 
under  the  findings  of  the  district  court  in  these  cases,  as  it  does 
not  appear  that  the  public  funds  deposited  with  Kent  can  be 
traced  or  have  been  traced  into  any  specific  fund  or  property. 
Their  deposit  is  found  to  be  a  general  and  not  a  special  de- 
posit, and  they  were  evidently  not  to  be  returned  in  specie,  but 
in  equivalents.  They  can  be  traced  to  the  possession  of  the  in- 
solvent, the  assignor,  and  into  his  estate,  but  no  further.  Ko 
particular  property  is  discovered  into  which  they  were  converted 
or  found  their  way,  or  for  which  they  were  substituted,  but  the 
findings,  on  the  contrary,  are  that  they  went  into  the  mass  of 
the  funds  of  the  bank  and  were  applied  generally  to  the  pay- 
ment of  the  debtors,  including  the  mass  of  depositors  in  the 
usual  course  of  business.  There  is  no  property  of  the  insolvent 
estate,  other  than  the  moneys  on  hand  and  the  balances  due  and 
owing  to  Kent  from  other  banks  at  the  time  of  his  assignment, 
which  can  be  considered  to  represent  any  portion  of  the  trust 
moneys.  Some  loans  were  negotiated  by  Kent  and  passed  by 
the  assignment,  but  at  the  time  of  the  assignment  there  was  in 
the  vaults  of  the  bank  only  the  sum  of  $2,058.72  in  cash  and  on 
deposits  in  other  banks  the  sum  of  $1,684.32. 

In  following  trust  funds,  they  must  first  be  traced  to  the 
estate  of  the  trustee  or  quasi  trustee,  and  the  corpus  of  the 
funds  must  be  found.  It  must  be  in  esse  in  some  form,  or  it 
cannot  be  identified.  Where  the  trust  moneys  are  mingled  with 
those  of  the  trustee,  the  trust  may  be  impressed  upon  such  fund 
or  property  with  which  it  is  mingled,  but  if  it  appears  that  the 
trust  moneys  are  dissipated  or  lost,  there  is  no  fund  to  impress 
with  the  trust,  and  the  sole  remedy  of  the  beneficiary  is  a  pro- 
ceeding against  the  trustee  personally.  Where  he  is  solvent, 
this  is  the  usual  remedy  pursued,  as  by  judgment  and  execu- 
tion, the  whole  estate  can  2***  be  impressed  with  the  amount 
of  the  judgment.  Some  of  the  courts  have  held  as  the  "mod- 
ern" equity  doctrine  that  all  that  is  necessary  is  to  trace  the 
trust  moneys  into  the  estate  of  the  trustee,  which  then  becomes 
impressed  with  the  trust.  This  was  the  rule  established  by  a 
number  of  cases  in  the  supreme  court  of  Wisconsin  until  a  re- 
turn to  the  generfj  rule  was  announced  in  Nonotuck  Silk  Co.  t. 
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Flanders,  87  Wis.  237,  and  the  former  caees  were  overruled. 
The  leading  cases  on  the  subject  are  those  of  Gavin  v.  Gleason, 
105  N.  Y.  256,  262,  Little  v.  Chadwick,  151  Mass.  109,  and 
Slater  v.  Oriental  Mills,  18  K.  I.  352. 

That  the  money  constituting  the  trust  may  have  been  wrong- 
fully converted  by  the  defaulting  or  delinquent  trustee  does  not 
seem  to  alter  the  situation  as  some  of  the  courts  hold.  Ther& 
is  no  peculiar  sanctity  that  surrounds  an  action  ex  delicto,  as 
distinguished  from  an  action  ex  contractu,  at  law,  so  far  as  the 
obtaining  satisfaction  of  any  judgment  is  obtained,  and,  when 
equity  is  invoked  in  the  former  cases,  equitable  rules  must  be 
applied.  Where  no  specific  lien  is  created  by  contract  or  th& 
acts  of  the  parties,  none  exists.  The  only  course  open  in  equity 
is  to  discover  the  corpus  of  the  trust  fund,  or  to  follow  the 
changes  and  transmutations  of  the  trust  moneys  into  some  par- 
ticular property  that  can  be  charged  with  the  trust,  saving  the 
rights  of  innocent  purchasers  for  value.  The  courts  generally 
have  gone  as  far  as  it  seems  possible  in  holding  that  the  pre- 
sumption always  is  that  the  trustee  has  used  his  own  funds  in 
his  business  operations,  and  if  there  be  any  money  on  hand  at 
the  time  the  trust  is  sought  to  be  enforced,  that  presumption 
controls.  So  the  trustee  who  has  blended  trust  moneys  with 
his  own  is  not  permitted  to  say  that  he  has  used  trust  moneys 
when  he  had  a  right  to  use  his  own.  This  appears  to  be  one  of 
the  principles  that  governed  the  decision  in  the  famous  case  of 
KnatchbuU  v.  Hallett,  L.  E.  13  Ch.  Div,  696,  which  overruled 
some  prior  English  decisions.  It  is  to  the  effect  that  if  a  per- 
son who  holds  money  as  a  trustee,  or  in  a  fiduciary  character, 
pays  it  to  his  account  at  his  bankers  and  mixes  it  with  his  own 
money,  and  afterward  draws  out  sums  by  checks  **®  in  the  or- 
dinary manner,  the  drawer  must  be  taken  to  have  drawn  out  his 
own  moneys  in  preference  to  the  trust  money.  This  principle 
pervades  some  of  the  cases  which  adopt  the  rule  that  the  entire 
estate  of  the  trustee  is  impressed  with  the  trust  moneys  traced 
to  it.  In  Kimmel  v.  Dickson,  5  S.  Dak.  221,  49  Am,  St.  Rep. 
869,  the  moneys  found  in  a  defunct  bank  amounted  to  $259.71, 
while  the  amount  left  there  by  the  plaintiff  before  it  failed  to 
be  used  for  the  payment  of  his  note  was  $265.  The  case 
was  decided  upon  the  authority  of  Ellicott  v.  Barnes,  31  Kan. 
170,  Peak  v.  Ellicott,  30  Kan.  156,  46  Am.  Eep.  90,  and  upon  the 
case  of  McLeod  v,  Evans,  66  Wis.  401,  57  Am.  Eep.  287,  which 
had  then  been  overruled  by  Nonotuck  Silk  Co.  v.  Flanders,  8T 
Wis.  237,  but  the  order  of  the  trial  court  was  affirmed,  and  that 
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was  that  the  receiver  of  the  insolvent  bank  pay  to  the  plaintiff 
"the  sum  found  in  the  bank  at  the  time  of  its  failure,  although 
it  was  less  than  the  sum  left  there  for  the  specific  purpose  of 
paying  the  note.  So  it  was  in  the  case  of  Massey  v.  Fisher,  6^ 
Fed.  Rep.  958,  very  recently  decided.  In  the  course  of  the 
opinion  the  court  remarks:  "It  is  not  important  that  the  plain- 
tiff's money  bore  no  mark  and  cannot  be  identified.  It  is  suf- 
ficient to  trace  it  into  the  bank's  vaults  and  find  that  a  sum 
equal  to  it  (and  presumably  representing  it)  remained  continu- 
ously there  until  the  receiver  took  it.  The  modern  rulos  of 
equity  require  no  more.'*  Some  of  the  cases  cited  by  the 
learned  judge  go  farther  than  he,  but  his  conclusion,  though 
reached  at  the  extreme  limits  of  the  rule,  seems  correct.  The 
trust  moneys  here  are  traced  to  the  bank  vaults  and  to  deposits 
made  elsewhere,  and  the  sum  found  there  represents  a  portion  of 
it.  The  amount  of  moneys  on  hand  at  the  time  of  the  assign- 
ment to  the  defendant  for  the  benefit  of  the  creditors  of  Kent 
constitutes  the  only  portion  of  the  trust  moneys  that  can  be 
traced  and  identified  as  trust  moneys,  and  these  only  under  the 
fiction  or  presumption  that  se^ms  to  be  a  well-established  rule  of 
equity,  that  the  trustee  is  presumed  to  have  paid  out  his  ovra 
moneys  and  kept  those  belonging  to  the  trust.  This  was  tacitly 
conceded  upon  the  argument  by  counsel  for  the  defendant. 

^^"^  The  commercial  paper  representing  loans  made  to  dif- 
ferent parties  before  the  assignment  and  passing  by  it  to  the 
assignee,  as  the  court  below  finds,  were  severally  exchanged  for 
moneys  when  there  was  sufficient  funds  of  Kent  on  hand  out  of 
which  the  loans  were  made.  Upon  the  presumption  as  estab- 
lished in  equity  and  referred  to  above,  it  must  be  held  that  these 
loans  were  made  from  the  moneys  of  the  trustee  and  not  from 
the  trust  funds,  and  should  not  be  impressed  with  the  trust. 

As  the  inquiries  of  the  district  court  have  been  answered 
generally  by  this  opinion,  it  will  not  be  necessary  to  specifically 
answer  the  questions  propounded. 

Com  and  Blake,  JJ.,  concur. 

Hon.  J.  W.  Blake,  judge  of  the  district  court  for  the  second 
judicial  district,  sat  in  lieu  of  Mr.  Justice  Conaway,  who  was  dis- 
qualified by  reason  of  his  interest  in  the  proceeding. 

COMMON  LAW  —  EXISTENCE  OF,  IN  THIS  COUNTRY.— 
Only  so  much  of  the  common  law  as  Is  applicable  to  our  circum- 
stances and  customs  Is  recognized  as  part  of  our  common  lawr 
Note  to  Reno  Smelting  Works  v.  Stevenson,  19  Am.  St.  Rep.  374. 
Compare  note  to  Parsons  v.  Lindsay,  13  Am.  St.  Rep.  290. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS-CLAIM  OF 
STATE— PRIORITY.— The  claims  of  the  state  are  prior  to  those  of 
other  creditors:  Note  to  Yeatman  v.  King,  33  Am.  St.  Rep.  804;  but 
the  priority  of  the  state  is  lost  by  a  valid  assignment  for  the  bene- 
fit of  creditors:  State  v.  Bank  of  Maryland,  6  Gill  &  J.  205;  26  Am. 
Dec.  5tJI.  The  money  of  a  general  depositor  in  a  bank  is  the  prop- 
erty of  the  bank,  and  subject  to  assignment  by  it  for  the  benefit 
■of  creditors:  Hawes  v.  Black  well,  107  N.  C.  196;  22  Am.  St.  Rep. 
870. 

TRUSTS— FOLLOWING  TRUST  FUNDS— IDENTIFICATION- 
PRESUMPTION.— A  trust  creditor  cannot  obtain  a  lien  or  prefer- 
ence over  other  creditors  of  an  insolvent  estate  until  he  makes  it 
appear  that  the  fund  or  property  of  the  debtor  which  he  seeks  to 
affect  with  such  lien  or  preference  includes  the  trust  property  or 
the  proceeds  thereof.  The  trust  fund  or  its  proceeds  must  be 
traceable.  Hence,  the  cestui  que  trust,  after  dissipation  of  the 
trust  fund,  has  no  longer  any  remedy  in  equity  to  fix  a  charge  upon 
the  estate  of  such  trustee,  but  must  come  in  and  share  with  the 
general  creditors:  Ferchen  v.  Arndt,  26  Or.  121;  46  Am.  St.  Rep. 
■603,  and  monographic  note  thereto  on  the  right  to  follow  trust 
funds.  See,  also,  Springfield  Inst.  v.  Copeland,  160  Mass.  380;  39 
Am.  St.  Rep.  489.  If  trust  funds  are  traced  into  assets  of  the  un- 
faithful trustee,  or  one  who  has  knowledge  of  the  character  of  the 
funds,  they  become  a  preferred  charge  upon  the  entire  assets  with 
which  they  are  mingled,  no  matter  of  what  such  assets  consist: 
Myers  v.  Board  af  Education,  51  Kan.  87;  37  Am.  St.  Rep.  263. 
C/ompare  monographic  note  to  Union  Nat.  Bank  v.  Goetz,  32  Am. 
St.  Rep.  125-130,  on  the  right  to  pursue  and  recover  trust  funds. 
If  a  trustee  draws  checks  upon  his  bank  account,  he  will  be  pre- 
«umed  to  have  drawn  out  his  own  funds,  and  to  have  left  moneys 
held  in  trust:  Drovers'  etc.  Nat.  Bank  v.  Roller,  85  Md.  495;  60 
Am.  St.  Rep.  344,  and  note. 
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OFFICERS— OFFICIAL  BONDS— MISAPPLICATION  OF 
FUNDS  AFTER  SURETY'S  DEATH— LIABILITY  OF  HIS  ES- 
TATE.—The  estate  of  a  deceased  surety  upon  an  ofllcial  bond  is 
liable  for  any  misapplication  of  funds,  by  the  ofBcer,  occurring  after 
the  surety's  death. 

OFFICERS— OFFICIAL  BONDS— MISAPPLICATION  OF 
FUNDS  AFTER  SURETY'S  DEATH-LIABILITY  OF  HIS  ES- 
TATE.—If  a  testator  signs  an  ofticial  bond  as  surety,  his  estate, 
after  his  decease,  is  liable  for  a  misapplication  of  funds  by  the 
oflicer,  although  it  is  made  after  a  sole  executrix  and  legatee  has 
^iven  a  bond  to  pay  the  debts  of  the  testator. 

OFFICERS— OFFICIAL  BONDS— CHANGE  OF  LAW— RE- 
LEASE OF  SURETIES.— A  change  in  the  law,  after  an  official 
bond  Is  given,  providing  for  a  different  kind  of  a  bond,  does  not 
release  the  sureties  on  the  former  bond  for  any  misapplication  of 
funds  occurring  after  such  change,  if  the  subject  matter  of  the 
action  Is  not  affected  by  the  change, 

OFFICERS  —  INCREASING       RESPONSIBILITIES       BY 
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CHANGE  OP  LAW-RELEASE  OF  SURETIES.— Increasing  the 
responsibilities  of  a  public  officer,  in  matters  properly  pertaining 
to  his  olEce,  does  not  have  the  effect  of  discharging  the  sureties 
on  his  bond  from  liability.  Hence,  if  the  fees  of  his  office,  at  the 
time  he  is  elected,  are  his  compensation,  a  subsequent  law  requir- 
ing him  to  account  for  them  does  not  release  the  sureties  on  his 
official  bond  from  liability  for  the  officer's  failure  to  account  for 
money  deposited  with  him  in  his  official  capacity. 

EXECUTORS  AND  ADMINISTRATORS— TERM  "DEBTS" 
INCLUDES  WHAT.— The  term  "debts,"  as  used  in  statutes  relat- 
ing to  the  estates  of  deceased  persons,  is  not  limited  to  such  as  are 
strictly  legal  debts,  but  manifestly  includes  every  claim  and  de- 
mand by  a  creditor,  whether  recoverable  at  law  or  in  equity. 

Suit  in  the  name  of  the  state,  for  the  use  of  Catherine  Don- 
nelly, upon  a  bond  given  by  a  sole  executrix  and  legatee,  against 
Priscilla  M.  Snyder,  as  principal,  and  Joseph  A.  Breckons, 
Ephraim  S.  Johnston,  and  Abram  Underwood,  as  sureties.  On 
September  11,  1890,  one  Samuel  Atkinson  was  elected  as  a  clerk 
of  the  court  for  the  term  ending  January  2,  1893.  He  executed 
an  official  bond  with  Albert  D.  Ivelley,  John  K.  Jeffrey,  Albert 
C.  Snyder,  and  George  L.  Beard,  as  sureties,  conditioned  that  he 
should  account  for  all  moneys  coming  into  his  hands  as  clerk, 
and  that  he  should  otherwise  faithfully  discharge  the  duties  of 
his  office.  On  March  17,  1892,  there  was  paid  into  his  hands, 
ns  clerk,  in  a  certain  condemnation  proceeding,  the  sum  of  three 
hundred  and  fifty-seven  dollars  and  fifty  cents,  for  the  use  of 
Catherine  Donnelly.  He  never  accounted  for  this  money.  It 
"was  alleged  in  the  petition  that  the  condition  of  the  bond  of 
Priscilla  M.  Snyder  had  been  broken,  and  judgment  was  prayed 
for  the  sum  named,  with  interest.  A  copy  of  each  bond  was 
attached  to  the  petition.  A  general  demurrer  to  the  petition 
was  overruled,  judgment  was  awarded  in  favor  of  Catherine 
Donnelly,  and  the  defendants  appealed  by  prosecuting  a  writ 
of  error.  The  clerk  of  the  court  was  elected  at  the  first  state 
election.  At  that  time  the  laws  of  the  territory  provided  fees 
for  such  officer  which  were  retained  as  his  compensation.  The 
constitution  required  that  all  officers,  with  some  minor  excep- 
tions, should  be  paid  fixed  salaries,  and  that  the  fees  should  be 
paid  into  the  proper  treasury.  The  first  st^te  legislature  enacted 
a  law  to  that  effect,  fixing  the  salary  of  the  clerk,  as  well  as  of 
other  officers. 

R.  W.  Breckons,  for  the  appellants. 

Baird  &  Churchill,  for  tiie  appellee. 
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8*2  CONAWAT,  J.  Albert  C.  Snyder  waa  one  of  the  sure- 
ties upon  the  official  bond  of  Samuel  Atkinson  as  clerk  of  the 
district  court  of  the  first  judicial  district  of  the  state  of  Wyo- 
ming for  the  county  of  Laramie,  for  the  term  ending  January  2, 
1893.  On-  March  17,  1892,  the  sum  of  three  hundred  and  fifty- 
seven  dollars  and  fifty  cents  was  paid  into  court,  into  ***  the 
hands  of  said  Atkinson  as  clerk,  for  the  use  of  Catherine  Don- 
nelly.   Atkinson  never  accounted  for  this  money. 

Albert  C.  Snyder  died  on  March  23,  1891.  He  left  a  will, 
of  which  Priscilla  M.  Snyder,  his  wife,  and  one  of  the  plaintiffs 
in  error,  is  executrix.  She  is  also  sole  legatee.  On  June  22, 
1891,  she  gave  a  bond  pursuant  to  an  order  of  court  and  under 
a  statute  authorizing  such  proceeding  to  "faithfully  discharge 
all  of  the  just  debts  and  obligations  of  the  late  Albert  C.  Snyder, 
according  to  law."  She  thereupon  took  possession  of  all  of  the 
assets  of  the  decedent.  Catherine  Donnelly,  by  leave  of  the 
court,  presented  her  claim  on  account  of  the  above  facts  to  Pris- 
cilla M.  Snyder  as  executrix  and  sole  legatee  of  Albert  C.  Sny- 
der, on  November  11,  1893,  and  caused  a  demand  and  proof  of 
claim  to  be  so  presented  on  November  16,  1893,  which  claim 
had  been  neither  approved. nor  rejected  at  the  commencement 
of  this  action  on  January  31,  1894.  To  a  petition  setting  up 
these  facts  a  general  demurrer  was  overruled.  Plaintiffs  in 
error  declining  to  plead  further,  judgment  was  rendered  against 
them  for  the  amount  of  the  claim,  with  interest  from  October 
20,  1893,  and  costs. 

The  overruling  of  this  demurrer  and  the  giving  of  this  judg- 
ment is  assigned  as  error.  Plaintiffs  in  error  present  three  rea- 
sons in  support  of  their  assignments  of  error. 

"1.  Upon  the  death  of  Snyder,  he,  and  his  heirs  at  present, 
were  released  from  the  bond  for  any  misapplication  of  funds 
occurring  after  his  death."  No  authority  is  given  in  support  of 
this  proposition.  The  authorities  are  directly  opposed  to  it: 
24  Am.  &  Eng.  Ency.  of  Law,  767,  and  authorities  there  cited. 

"2.  After  the  bond  in  question  was  given,  the  law  was 
changed,  providing  for  a  different  kind  of  bond,  thus  releasing 
the  sureties  on  the  former  bond  for  any  misapplication  occur- 
ring after  the  change  in  the  law."  The  argument  is  that  the 
liability  of  the  clerk  was  increased  by  the  change  in  the  law 
which  requires  him  to  account  for  the  fees  of  the  office,  which 
were  formerly  his  compensation.  We  cannot  agree  to  the  prop- 
osition that  an  increase  in  the  responsibilities  of  the  clerk  in 
matters  which  properly  pertain  ^24  to  his  office  has  the  effect 
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to  discharge  his  sureties  from  all  liability  upon  his  bond.  The 
liability  of  the  clerk  was  not  increased  as  to  the  subject  matter 
of  this  action.  The  responsibility  of  the  clerk  of  the  court  on 
his  official  bond  for  money  deposited  with  him  in  his  official 
capacity  existed  at  the  time  of  his  election  and  qualification. 

"3.  Under  the  terms  of  the  legatee's  bond  in  question,  no  re- 
covery can  be  had  for  a  misapplication  occurring  after  the  bond 
is  given,"  The  bond  was  conditioned  for  the  faithful  dis- 
charge of  "all  of  the  just  debts  and  obligations"  of  the  de- 
ceased. It  is  urged  that  the  word  "obligations"  should  be  re- 
jected as  surplusage,  because  the  statute  required  only  a  bond 
for  the  faithful  discharge  of  "debts."  Plaintiffs  in  error  say  in 
their  brief:  "It  has  always  been  held  that  one  of  the  distin- 
guishing features  of  the  'debt'  is,  that  it  is  a  fixed  and  determi- 
nate sum  and  due  from  one  person  to  another.  And  it  is  fur- 
ther claimed  that  it  results  from  this  definition  that  the  sure- 
ties on  the  bond  of  the  executrix  became  responsible  only  for 
all  sums  'fixed  and  certain,*  which  Snyder  owed  at  the  time  of 
his  death." 

There  is  no  authority  cited  in  support  of  this  conclusion.  "We 
cannot  approve  of  the  proposition  that  under  our  statute  the  ex- 
ecutor or  administrator  of  a  decedent  becomes  liable  with  his 
sureties  only  for  such  liabilities  as  are  "fixed  and  certain,"  at 
the  time  of  decedent's  death.  The  following  is  a  better  state- 
ment of  the  law:  "The  term  'debts,'  as  used  in  the  statutes 
relating  to  the  estates  of  deceased  persons,  is  not  limited  to  such 
as  are  strictly  legal  debts,  but  manifestly  includes  every  claim 
and  demand  by  a  creditor,  whether  recoverable  at  law  or  in 
equity":  5  Am.  &  Eng.  Ency.  of  Law,  143. 

Whether  the  word  "obligations"  be  rejected  as  surplusage  or 
not,  the  result  is  the  same.     The  judgment  is  affirmed. 

Groesbeck,  C.  J.,  and  Potter,  J.,  concur. 


OFFICERS-OFFICIAL  BONDS-LIABILITY  OF  ESTATE  OP 
SURETY  AFTER  HIS  DEATH— A  contract  of  suretyship  is  not 
terminated  by  the  death  of  the  surety:  Notes  to  Chamberlain  v. 
Dunlop.  22  Am.  St.  Rep.  814:  Commonwealth  v.  Stub,  51  Am.  Dec. 
524;  and  his  estate  is  liable  for  a  breach  of  the  principal's  obliga- 
tion occurring  after  the  surety's  death:  Royal  Ins.  Co.  v.  Davies, 
40  Iowa,  469;  20  Am.  Rep.  581.  One  who  obligates  himself  that 
another  will  faithfully  perform  the  duties  of  an  office  is  liable  upon 
the  default  in  the  performance  of  those  duties,  although  such  de- 
fault takes  place  after  the  death  of  such  surety:  Green  v.  Young, 
8  Greenl.  14;  22  Am.  Dec.  218;  Susong  v.  Vaiden,  10  S.  C.  247;  30 
Am.  Rep.  50.  The  estate  of  a  deceased  fsurety  on  a  bond  given  by 
an  insurance  agent  for  faithful  conduct  and  accounting  is  liable 
for  moneys  coming  into  the  agent's  hands  after  the  surety's  death: 
Eapp  V.  Phoenix  Ins.  Co.,  113  111.  390;  55  Am,  Rep.  427.    The  es- 
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tate  of  a  deceased  surety  upon  a  guardian's  bond,  Joint  and  several 
In  form,  remains  liable  after  his  death:  Douglass  v.  Ferris,  138 
N.  Y.  192;  34  Am.  St.  Rep.  435.  Compare  Shackamaxon  Bank  v. 
Yard,  150  Pa.  St.  351;  30  Am.  St.  Bep.  807. 

OPFICEKS— INCREASE  OF  DUTIES— EFFECT  OF,  UPON 
OFFICIAL  BONDS.— Sureties  upon  the  bond  of  a  public  officer  are 
not  discharged  by  the  imposition,  upon  the  principals,  by  the  legis- 
lature, of  further  duties  and  obligations  of  a  nature  and  character 
similar  to  those  already  taken:  County  of  Spokane  v.  Allen,  9 
Wash.  229;  43  Am.  St.  Rep.  830,  and  note;  but  imposing  duties  of 
another  description,  and  not  appropriate  to  the  office,  would  dis- 
charge sureties  not  coming  within  such  contemplation:  Note  to 
First  Nat.  Bank  v.  Gerke,  6  Am.  St.  Rep.  460;  Salem  v.  McClin- 
tock,  59  Am.  St  Rep.  334;  Singer  Mfg.  Co.  v.  Reynolds,  60  Am. 
8t  Rep.  419. 
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STATUTES  —  REPEAL— NO  SAVING  CLAUSE-EFFECT 
OF.— It  Is  a  general  rule  that,  after  a  statute  Is  repealed,  without 
a  saving  clause,  the  former  repealed  statute,  in  regard  to  Its  oper- 
ative effect.  Is  considered  as  if  it  had  never  existed,  except  as  to 
tnatters  and  transactions  past  and  closed. 

STATUTES— REPEAL— NO  SAVING  CLAUSE  —  EFFECT 
OP,  AS  TO  PENDING  PROSECUTION.— If  a  statute  repealing  a 
former  act  does  not  contain  a  substantial  re-enactment  of  the  pro- 
visions of  the  old  act,  so  that  a  suit  or  prosecution  brought  under 
the  old  statute  may  be  finished  under  the  new  act,  and  such  repeal 
takes  place  before  the  final  action  of  the  appellate  court,  pending^ 
proceedings  in  error  therein  from  a  judgment  of  conviction,  the 
prosecution  must  be  dismissed,  or  the  judgment  reversed. 

STATUTES— REPEAL— NO  SAVING  CLAUSE  —  EFFECT 
OF,  AS  TO  PENDING  PROSECUTION.— If  a  statute  permitting 
scabby  sheep  to  be  removed  from  point  to  point,  with  the  permis- 
sion of  the  sheep  inspector,  or  without  It,  to  a  dipping  corral,  with 
the  written  consent  of  all  sheep  owners  along  the  route.  Is  repealed, 
without  any  re-enactment  of  the  provisions  of  the  old  statute,  and 
without  any  clause  saving  prosecutions  under  the  former  act,  by  a 
statute  which  permits  no  removal  of  diseased  sheep  at  all,  except 
upon  the  permission  of  the  sheep  inspector,  and  then  only  for  the 
purpose  of  treatment  for  the  disease,  a  new  and  distinct  offense 
is  created,  the  old  statute  Is  no  longer  In  force,  and,  If  such  repeal 
takes  place  while  a  proceeding  In  error  to  reverse  a  judgment  of 
conviction  under  the  former  act  is  pending  before  the  appellate 
court,  the  judgment  will,  on  motion,  be  set  aside,  and  the  defend- 
ant discharged. 

Information  for  unlawfully  removing  scabby  sheep.  The 
defendant  was  convicted,  and  he  appealed,  by  prosecuting  a  writ 
of  error.  Pending  the  proceedings  in  error,  the  statute  under 
which  the  conviction  was  had  was  repealed.  A  motion  was 
thereupon  made  to  dismiss  the  proceedings  and  to  discharge  the 
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defendant,  on  the  ground  that  there  was  no  jurisdiction  to  take 
any  further  steps  in  the  matter.     The  motion  was  sustained. 

Charles  H.  Burritt  and  C.  H.  Parmelee,  for  the  appellant. 

»22  GROESBECK,  C.  J.  The  plaintiff  in  error  was  con- 
victed in  the  district  court  of  Johnson  county  under  an  infor- 
mation in  two  counts,  one  for  the  unlawful  removal  of  scabby 
sheep  from  one  place  to  another  in  Johnson  county,  and  one  for 
the  removal  of  such  diseased  sheep  from  Natrona  county  to 
Johnson  county.  He  was  fined  in  the  sum  of  two  hundred 
and  fifty  dollars,  and  prosecuted  proceedings  in  error  in  this 
court,  the  petition  in  error,  transcript,  and  bill  of  exceptions 
having  been  filed  in  this  court  November  30,  1894.  The  stat- 
ute under  which  the  criminal  proceedings  were  instituted  in  the 
court  below,  chapter  31  of  the  Laws  of  1890-91,  was  repealed  in 
express  terms,  without  a  saving  clause,  by  chapter  125  of  the 
Laws  of  1895,  which  also  repealed  all  acts  and  parts  of  acts  in- 
consistent with  it,  and  which  took  immediate  effect  upon  its 
approval,  March  2,  1895.  The  plaintiff  in  error  moves  for  a 
dismissal  of  the  case  and  all  proceedings  thereunder,  and  for  the 
discharge  of  the  defendant,  because  the  act  under  which  the  de- 
fendant was  convicted  was  repealed,  without  keeping  in  force 
pending  past  prosecutions  under  such  repealed  statute.  This 
motion  was  submitted  upon  the  brief  of  counsel  for  the  plaintiff 
in  error,  the  attorney  general  not  desiring  to  file  any  brief  on 
the  part  of  the  state.  So  far  as  the  case  at  bar  is  concerned,  the 
statute  under  which  the  defendant  below  was  convicted  made 
unlawful  the  removal  of  scabby  sheep  from  one  county  to  an- 
other, or  from  one  place  to  another  within  any  county,  without 
a  written  certificate  of  the  sheep  inspector,  except  to  '^^^  a  dip- 
ping corral  with  the  consent  of  all  sheep  owners  on  the  route 
traveled.  The  punishment  provided  for  a  violation  of  the  pro- 
visions of  the  section  of  the  act  under  consideration  was  a  fine 
not  less  than  two  hundred  and  fifty  dollars  nor  more  than  one 
thousand  dollars:  Laws  1890-91,  c.  31,  sec.  8.  The  repealing 
statute  creates  a  new  law  on  the  subject,  and,  in  relation  to  the 
matter  of  the  moving  of  diseased  sheep,  provides  that  the  owner 
of  unsound  sheep  or  sheep  infected  or  affected  with  scab  or  any 
infectious  or  contagious  disease  shall  obtain  from  the  inspector 
a  traveling  permit,  which  shall  be  granted  only  for  the  purpose 
of  moving  said  sheep  to  some  place  where  they  may  be  treated 
for  disease;  and  that  "no  such  sheep  shall  be  moved  until  such 
permit  shall  have  been  obtained."     The  penalty  provided  for 
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the  violation  of  these  provisions  is  a  fine  of  not  less  than  five 
hundred  dollars  nor  more  than  one  thousand  dollars,  and  the  re- 
covery in  a  civil  action  of  thrice  the  amount  of  damages  direct 
and  consequential  sustained  by  any  party  injured  by  reason  of 
the  moving  of  the  diseased  sheep:  Laws  1895,  c.  125,  sec.  15. 
The  statutes  are  essentially  different,  the  new  one  permitting  no 
removal  of  diseased  sheep  at  all,  except  upon  the  permission  of 
the  sheep  inspector,  and  then  only  for  the  purpose  of  treatment 
for  the  disease,  and  providing  a  greater  minimum  penalty  than 
the  former  act,  while  the  former  statute  provided  that  scabby 
sheep  may  in  effect  be  removed  from  place  to  place  in  the 
county  or  from  one  county  to  another,  with  the  permission  or 
"certificate'*  of  the  inspector,  or  without  obtaining  his  cer- 
tificate, to  a  dipping  corral,  with  the  written  consent  of  ail 
sheep  owners  along  the  route.  This  statute  repealing  the  former 
one  do^  not,  then,  contain  a  substantial  re-enactment  of  the 
provisions  of  the  old  act,  so  that  a  suit  or  prosecution  brought 
under  the  old  statute  may  be  finished  under  the  new  act.  The 
new  statute  does  not  re-enact  the  old  one  either  as  to  the  af- 
firmance of  the  former  law  in  its  main  provisions  defining  the 
offense  under  consideration,  or  in  the  quantum  of  punishment, 
but  repeals  in  express  terms  the  former  law  and  every  part  of 
it,  and  enacts,  so  far  as  defining  an  offense  is  concerned,  sub- 
stantially a  new  provision,  with  an  enlarged  minimum  of  pun- 
ishment, ^^^  and  nowhere  saves  prosecution  under  the  for- 
mer statutes.  The  statute  in  relation  to  the  offense  of  unlaw- 
fully removing  diseased  sheep  from  point  to  point,  being  a  penal 
statute  and  relating  to  the  punishment  of  a  misdemeanor  de- 
fined by  its  terms,  and  not  to  methods  of  procedure,  must  be 
held  to  act  prospectively,  and  cannot  have  a  retroactive  effect, 
as  the  punishment  is  increased  by  enlarging  the  minimum  of 
the  fine  provided  from  two  hundred  and  fifty  dollars  to  five 
hundred  dollars,  and  as  a  new  and  different  offense  is  created. 
The  authorities  submitted  in  the  brief  of  counsel  for  plain- 
tiff in  error  are  numerous  and  support  their  contention  that 
the  proceedings  in  error  being  in  fieri,  the  judgment  of  the 
lower  court  is  not  to  be  considered  a  final  judgment,  and  that 
this  court  is  bound  to  consider  the  cause  and  pronounce  such 
judgment  as  is  warranted  by  the  statute  in  force  at  the  time 
of  its  judgment,  and  not  under  a  repealed  statute  which  does 
not  preserve  the  right  by  a  saving  clause  to  prosecute  for 
past  offenses  or  to  continue  causes  or  prosecutions  already  be- 
gun.   The  general  rule  is,  that  after  the  statute  is  repealed. 
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without  a  saving  clause  or  without  an  affirmance  in  substantial 
terms  of  enactment  of  the  former  law,  the  former  repealed 
statute,  in  regard  to  its  operative  effect,  is  considered  as  if  it 
had  never  existed,  except  as  to  matters  and  transactions  past 
and  closed;  and  if  the  statute  is  repealed  before  the  final  action 
of  the  appellate  court,  it  will  prevent  an  affirmance  of  con- 
viction, and  the  prosecution  must  be  dismissed  or  the  judgment 
reversed:  Sutherland  on  Statutory  Construction,  sees.  162,  166; 
23  Am.  &  Eng.  Ency.  of  Law,  502,  514,  and  cases  cited;  Yea- 
ton  V.  United  States,  5  Cranch,  281;  Hirschburg  v.  People,  6 
Colo.  145;  State  v.  King,  12  La.  Ann.  593;  Kellar  v.  State,  12 
Md.  322;  71  Am.  Dec.  596;  Hartung  v.  People,  22  N.  Y.  95. 
In  the  case  of  Kellar  v.  State,  12  Md.  322,  71  Am.  Dec.  596, 
the  court  held  that  where  a  statute  imposing  a  penalty  was 
repealed  after  the  conviction  and  appeal,  and  after  an  argu- 
ment on  the  appeal,  but  before  the  final  judgment  affirming 
the  decision  of  the  trial  court,  the  repealing  statute  not  having 
been  brought  to  the  attention  of  the  court,  before  the  final 
judgment,  that  on  motion  the  defendant  was  entitled  ****  to 
have  the  entry  of  affirmance  corrected  and  the  judgment  re- 
versed.   In  the  opinion,  it  is  said:  "The  judgment  in  a  crim- 
inal cause  cannot  be  considered  as  final  and  conclusive  to  every 
intent  notwithstanding  the  removal  of  the  record  to  a  superior 
court.    If  this  were  so,  there  would  be  no  use  in  taking  the 
appeal  or  suing  out  the  writ  of  error."    And  the  language  of 
Chief  Justice  Marshall  in  United  States  v.  Schooner  Peggy,  1 
Cranch,  110,  is  adopted  to  the  effect  that,  "if  it  be  necessary 
to  set  aside  a  judgment,  rightful  when  rendered,  but  which 
cannot  be  affirmed  but  in  violation  of  law,  the  judgment  must 
be  set  aside." 

Our  statute  contemplates  and  provides  for  the  disposal  of 
proceedings  in  error  in  this  court  in  criminal  causes  less  than 
capital,  in  three  modes:  To  order  the  discharge  of  the  prisoner,  • 
to  grant  a  new  trial,  or  to  order  the  original  judgment  to  be 
enforced:  Rev.  Stats.,  sec.  3356.  When  the  writ  of  error  is 
allowed,  the  court  or  judge  allowing  the  same  shall  order  a 
suspension  of  the  execution  of  the  sentence  until  such  writ  of 
error  shall  be  heard  and  determined,  and  the  trial  court  has 
no  further  control  over  the  judgment  until  the  cause  is  re- 
manded by  the  appellate  court  for  action:  Rev.  Stats.,  sec. 
3255.  The  judgment  of  the  trial  court  cannot  be  ordered  to 
be  enforced  as  the  statute  under  authority  of  which  it  was  ren- 
dered has  been  repealed,  without  keeping  it  in  force  either  by 
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re-enactment  of  its  provisions,  or  by  a  saving  clause,  and  is  no 
longer  in  force;  a  new  trial  cannot  be  ordered  under  the  cir- 
cumstances, as  the  cause  cannot  be  tried  again  under  the  re- 
pealed statute,  although  the  practice  has  sometimes  been  in 
some  of  the  courts  to  reverse  the  judgment.  It  seems  that 
the  proper  course  to  do  is  to  set  aside  the  judgment,  the  prac- 
tice approved  by  Chief  Justice  Marshall  in  United  States  v. 
Schooner  Peggy,  1  Cranch,  110,  and  to  order  the  discharge  of 
the  plaintiff  in  error,  the  defendant  below. 

The  judgment  of  the  district  court  for  Johnson  county  will 
be  set  aside  and  the  defendant  John  Mahoney,  discharged  from 
any  further  proceedings  of  that  court. 

Conaway  and  Potter,  JJ.,  concur. 


STATTJTES— REPEAL— EFFECT  OF,  ON  PENDING  PROSE- 
CUTIONS.—If  a  statute  under  which  one  has  been  convicted  of  a 
criminal  offense  Is  repealed,  pending  an  appeal,  without  qualifica- 
tion or  exception,  the  prosecution  must  be  dismissed:  Sheppard  v. 
State,  1  Tex.  App.  522;  28  Am.  Rep.  422.  See,  also.  Wall  v.  State, 
18  Tex.  682;  70  Am.  Dec.  302;  monographic  note  to  Wharton  v. 
State,  94  Am.  Dec.  217-220,  on  the  effect  of  the  repeal  of  a  criminal 
statute. 
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Estate  of  Klemp. 

[119  California,  41.] 

EXEMPTION— COMBINED  HARVESTER.— Under  a  Stat- 
ute exempting  farming  utensils  and  implements  of  husbandry  of 
the  judgment  debtor,  lie  may  hold  as  exempt  a  combined  harvester 
costing  fifteen  hundred  dollars,  though  comparatively  few  farmers 
own  such  a  harvester.  Under  this  statute  the  value  of  the  prop- 
erty claimed  as  exempt  is  not  material. 

"White,  Hughes  &  Seymour,  for  the  appellant. 

K.  S.  Mahon  and  Lawrence  Schillig,  for  the  respondent. 

**  McFARLAND,  J.  This  is  an  appeal  by  an  insolvent 
debtor  from  an  order  of  the  superior  court  denying  his  petition 
to  have  set  apart  to  his  use  "one  Holt  Bros.'  Combined  Har- 
vester." The  court  adjudicated  that  said  harvester,  and  cer- 
tain other  personal  property  not  involved  here,  "are  not  uten- 
sils or  implements  of  husbandry";  and  in  so  holding  we  think 
the  court  erred. 

The  court  found  that  at  the  date  of  the  adjudication  in  insol- 
vency, and  for  a  long  time  prior  thereto,  the  appellant  had 
been  engaged  in  the  business  of  farming  and  grain  raising  and 
during  all  that  time  had  used  and  employed  said  harvester  in 
the  conduct  of  his  business.  The  only  evidence  introduced  on 
the  subject  of  the  harvester  was  the  testimony  of  the  appel- 
lant himself.     He  testified  that  for  about  nine  years  he  had 
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been  engaged  in  farming  and  wheat  raising  on  a  certain  piece 
of  land  in  Sutter  county;  that  he  had  cultivated  between  ten  and 
eleven  hundred  acres;  that  he  had  used  certain  personal  prop- 
erty including  said  harvester,  in  said  business;  and  that  "all 
thereof  were  and  are  necessary  implements  for  the  proper  con- 
ducting and  care  of  my  said  business."  He  further  testified  oa 
follows:  "I  purchased  said  harvester  in  the  reaping  season  of 
1888,  and  paid  for  the  same  about  fifteen  hundred  dollars,  but 
at  this  time  it  is  worth  about  three  hundred  dollars.  I  pur- 
chased said  harvester  to  be  ■*^  used  in  harvesting  my  own  crops 
grown  on  the  leased  lands  above  mentioned,  but  I  have  on  some 
occasions,  after  having  harvested  my  own  crops,  used  said  har- 
vester in  harvesting  the  crop  or  crops  of  one  or  two  of  my 
neighbors,  usually  in  return  for  assistance  rendered  by  such 
neighbor  or  neighbors  in  harvesting  my  own  crops.  I  never 
have  been  in  the  business  of  harvesting  grain,  nor  have  I  used 
said  harvester  in  the  business  of  harvesting  grain  for  others  in 
any  manner  other  than  above  explained.  A  combined  harvester 
is  a  necessary  tool  for  a  farmer  and  grain  raiser  who  is  engaged 
in  the  business  to  any  considerable  extent."  He  further  said 
that  "comparatively  few  farmers  in  Sutter  county  own  a  com- 
bined harvester;  some  of  them  still  use  headers,  and  some  hire 
combined  harvesters  to  harvest  their  crops."  This  testimony 
was  in  no  way  controverted. 

Section  690  of  the  Code  of  Civil  Procedure  provides  that 
"the  farming  utensils  or  implements  of  husbandry  of  the  judg- 
ment debtor"  are  exempt  from  execution.  This  provision  has, 
on  its  face,  no  limitation  as  to  the  character  of  the  implements 
of  husbandry  so  exempt;  it  does  not  even  provide  that  they 
must  be  "necessary"  as  is  provided  in  statutes  of  exemption  in 
many  other  states,  and  as  is  provided  in  our  own  code  as  to 
other  property  exempted.  Of  course,  personal  property  owned 
by  a  farmer  which  is  really  not  an  implement  of  husbandry  is 
not  exempt  under  the  section;  but  if  it  be  such  an  implement, 
its  exemption  does  not  depend  upon  its  value.  There  is  no  lim- 
itation as  to  value,  although  there  is  such  a  limitation  as  to  cer- 
tain other  kinds  of  property  which  are  exempt  under  other  pro- 
visions. 

It  is  clear  from  the  evidence  that  the  combined  harvester  in 
question  is  a  farming  utensil  and  an  implement  of  husbandry, 
if,  indeed,  that  fact  is  not  a  matter  of  common  knowledge.  It 
was  used  directly  and  prominently  in  the  business  of  farmings 
and  for  no  other  purpose;  and  it  is  not  contended  that  appellant 
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had  other  implements  by  which  he  could  cut,  thresh,  or  winnow 
his  wheat.  Horse  rakes,  gang  plows,  headers,  threshing  mar 
chines,  and  combined  harvesters  are  as  clearly  implements  of 
husbandry  as  are  hand  rakes,  single  plows,  sickles,  cradles,  flails, 
or  an  old-fashioned  machine  for  winnowing.  There  is  no 
ground  for  excluding  an  implement  from  the  operation  of  the 
statute  because  it  is  an  improvement,  and  supplants  a  former 
implement  '*^  used  with  less  effectiveness  for  the  same  purpose. 
Present  methods  of  farming,  as  well  as  conducting  other  kinds 
of  business,  require  the  use  of  improved  machinery. 

The  fact  that  not  many  farmers  in  Sutter  county  own  com- 
bined harvesters  is  of  no  importance;  it  appears  that  it  was  not 
unusual  for  them  to  hire  such  harvesters.  The  amount  of  land 
cultivated  by  appellant  is  certainly  not  unusual  in  this  state. 
The  whole  subject  is  one  of  legislative  policy;  and  until  the  leg- 
islature shall  see  fit  to  limit  the  implements  of  husbandry  which 
shall  be  exempt — either  by  enumeration,  or  by  a  restriction 
based  on  value — a  court  has  no  warrant  in  any  of  the  reasons 
given  by  respondent  to  eliminate  from  the  statute  anything 
which  is  clearly  within  its  terms.  No  decisions  of  this  court 
cited  by  respondent  are  adverse  to  the  above  views.  In  the 
case  of  In  re  Baldwin,  71  Cal.  74,  it  was  held  that  a  threshing 
machine  with  an  expensive  outfit  was  not  exempt  because  it  was 
used  chiefly  in  doing  work  for  others.  The  court  there  say: 
"It  was  not  intended  that  all  farming  machinery  which  a  farmer 
may  own  should  be  exempt  because,  while  he  uses  it  chiefly  by 
renting  it  out,  or  in  doing  work  on  others'  farms  for  hire,  he 
still  uses  it  to  a  small  extent  on  his  own  land.  To  hold  other- 
wise would  enable  the  farmer  who  cultivates  forty  acres  to  in- 
vest a  large  amount  of  money  in  expensive  implements,  and  to 
hold  them  free  and  clear  of  his  creditors,  though  they  were 
used  but  for  a  day  on  his  own  land,  and  for  all  the  balance  of 
the  year  were  rented  or  hired  to  others."  And  in  the  later  case 
of  In  re  McManus,  87  Cal.  292,  22  Am.  St.  Eep.  250,  this  court 
say  that  in  In  re  Baldwin,  71  Cal.  74,  it  was  held  that  the 
threshing  machine  was  not  exempt  "upon  the  ground  that  the 
outfit  was  principally  used  in  threshing  grain  raised  by  other 
persons  for  hire."  (For  a  discussion  of  the  general  subject  see 
Montague  v.  Richardson,  63  Am.  Dec.  173,  and  notes — it  being 
remembered  that  our  code  is  broader  than  any  to  which  our 
attention  has  been  called,  there  being  no  such  word  used  as 
"necessary,"  "proper,"  "adequate,"  etc.) 
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We  think  that  the  court  below  erred  in  refusing  to  set  apart 
the  combined  harvester  as  exempt;  and  therefore,  the  order  ap- 
pealed from  is  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


EXEMPTION     STATUTES— CONSTRUCTION     OF— FARMING 

IMPLEMENTS.— Exemption  statutes  should  be  liberally  construed 
In  favor  of  debtors:  Collier  v.  Murphy,  90  Tenn.  300;  25  Am.  St. 
Rep.  698;  Piekrell  v.  Jerauld,  1  Ind.  App.  10;  50  Am.  St,  Rep.  192, 
and  note.  Under  a  statute  exempting  "all  household  and  kitchen 
furniture,"  but  fixing  no  limit  upon  the  value  of  the  exemption  al- 
lowed, a  piano  kept  and  used  for  the  purpose  of  Instructing  the 
children  of  the  family  may  be  held  as  exempt:  Alsup  v.  Jordan, 
68  Tex.  300;  5  Am.  St.  Rep.  53. 

In  the  exemption  of  tools  or  implements  of  a  debtor's  occupation, 
the  distinction  between  simple  instruments  and  machines  of  a  com- 
plicated nature  has  often  been  noted  in  excluding  the  latter  from 
the  benefits  of  the  exemption  laws:  Extended  note  to  Kilburn  v. 
Demming,  21  Am.  Dec.  553.  Thus  a  threshing  machine  requiring 
eight  or  ten  horses  or  men  to  woi"k  it  is  not  exempt  as  a  "neces- 
sary working  tool"  of  a  farmer:  Extended  note  to  Baker  v.  Willis, 
25  Am.  Rep.  66.  In  these  latter  cases  the  statute  had  limited  the 
value  of  the  exempted  articles  beyond  which  the  machines  in  ques- 
tion did  not  go:  Extended  note  to  Kilburn  v.  Demming,  21  Am.  Dec. 
552. 
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[  119  Califoenia,  216.] 

INSANITY— INSTRUCTIONS  TO  THE  JURY  CONCERN- 
ING INSANE  DELUSIONS.— It  is  not  proper  to  instruct  the  jury 
that  certain  beliefs,  which  the  defendant  claims  constituted  a  de- 
lusion, impelling  him  to  commit  a  homicide,  were,  If  entertained 
by  him  and  unsound,  existing  only  in  the  imagination,  insane  delu- 
sions as  a  matter  of  law.  Matters  of  science  are  always  to  be 
proved;  they  are  treated    as  matters  of    fact,  and  the    court 

should  not  instruct  in  regard  to  them. 

INSANITY— EVIDENCE  IN  REBUTTAL.— Though  the  only 
evidence  offered  on  behalf  of  an  accused  was  that  he  was  insane 
as  to  certain  matters,  persons,  and  things,  evidence  In  rebuttal, 
given  by  certain  of  his  intimate  acquaintances,  that  they  knew 
nothing  of  his  insanity  is  properly  received,  as,  if  he  had  such  de- 
lusions, It  Is  probable  that  ihey  would  have  heard  or  known  of 
them. 

INSANE  DELUSIONS  AS  AN  EXCUSE  FOR  CRIME.-If 
an  accused  had  certain  delusions  which  completely  possessed  him, 
but  was  perfectly  sane  on  other  subjects,  he  must  be  judged  as 
though  the  facts  with  respect  to  which  the  delusion  existed  were 
real,  and,  if  being  real,  they  would  not  have  constituted  any  de- 
fense, the  delusions  cannot  amount  to  such  defense. 

INSANITY— EVIDENCE,  WHAT  ADMISSIBLE.— A  witness 
who  had  a  business  acquaintance  and  conversation  with  the  ac- 
cused may  be  permitted  to  testify  that  he  was  sane  as  a  business 
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man.  Upon  the  question  of  admitting  evidence  of  this  character 
a  very  large  discretion  Is  usually  allowed  to  the  trial  court. 

INSANITY.— INSTRUCTIONS  as  to  justification  of  homi- 
cide on  account  of  an  insane  delusion  are  properly  refused  when 
there  Is  no  evidence  tending  to  prove  such  delusion. 

INSANE  DELUSION  AS  A  JUSTIFICATION  OF  CRIME.— 
An  Insane  Irresistible  Impulse  is  not  a  defense  to  a  criminal  charge. 
Though  the  criminal  act  is  the  oflfspring  of  an  Irresistible  impulse, 
and  the  Impulse  was  irresistible  because  of  mental  disease,  still 
defendant  must  be  held  responsible  if  he,  at  the  time,  had  the  requi- 
site linowledge  of  the  nature  and  quality  of  the  act  and  Its  wrong- 
fulness. 

REASONABLE  DOUBT.— To  tell  the  jury  that  a  reasonable 
doubt  Is  a  fair  doubt  is  to  give  an  explanation  which  does  not  ex- 
plain; but  such  Instruction  Is  not  prejudicial. 

AN  INSTRUCTION  TO  A  JURY  that,  after  weighing  the 
evidence,  they  must  decide  according  to  their  consciences  is  not 
prejudicial  to  the  accused.  It  is  only  equivalent  to  telling  them  to 
weigh  the  evidence  and  decide  conscientiously. 

F.  J.  Solinsky  and  Eeddy,  Campbell  &  Metson,  for  the  appel-  ' 
lant. 

W.  F.  Fitzgerald,  attorney  general,  and  C.  N.  Post,  deputy 
attorney  general,  for  the  respondent. 

»i«  TEMPLE,  J.  The  defendant  was  convicted  of  murder 
in  the  first  degree,  and  appeals  from  the  judgment  and  from  an 
order  refusing  a  new  trial.  The  defense  was  insanity  of  the 
defendant,  caused  by  excessive  indulgence  in  alcoholic  drinks 
for  a  number  of  years,  inducing  chronic  alcoholism,  through 
which  his  braifl  became  permanently  diseased,  causing  delusions 
and  rendering  him  incapable  of  knowing  the  wrongfulness  of 
the  act,  for  the  commission  of  which  he  stood  charged. 

The  evidence  tended  to  show  that  he  had  been  almost  con- 
stantly drunk  for  some  years,  and  during  the  last  few  months 
before  the  homicide  had  frequently  declared  that  his  wife  was 
putting  poison  in  his  food,  and  that  the  poison  caused  sores 
upon  his  body,  and  he  was  in  the  habit  of  showing  the  sores  in 
proof.  He  also  declared  that  a  dog  had  been  poisoned  by  eat- 
ing some  of  the  food.  He  said  his  wife  was  a  natural  born  crim- 
inal, and  that  the  shape  of  her  head  indicated  it.  He  further 
■charged  his  wife  and  her  brother  with  stealing  eggs  and  other 
articles  of  personal  property  from  his  place.  He  had  even  at- 
tempted to  have  some  food  prepared  by  his  wife  analyzed,  and 
he  made  complaint  before  a  magistrate  against  his  wife  and  her 
brother,  and  procured  a  warrant  for  their  arrest.  During  all 
this  time  he  was  on  very  bad  terms  with  his  wife  and  treated 
her  brutally.     He  wished  ^i©  to  obtain  a  divorce,  and  tried  to 
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induce  her  to  accept  five  hundred  dollars  for  her  share  in  the 
community  property.  He  said  she  had  been  guilty  of  adultery 
with  a  person  whom  he  named,  and  often  declared  his  inten- 
tion to  take  her  life.  On  one  occasion,  he  said  he  would  kill 
her  if  it  took  the  shirt  off  his  back  to  clear  him. 

It  seems  that  he  was  afflicted  with  eczema,  which  caused  the 
breaking  out  of  sores  upon  his  body  which  he  attributed  to 
poison.  It  was  not  claimed  by  anyone  that  there  was  any 
foundation  for  his  cruel  charges  against  his  wife.  On  one 
side,  it  was  claimed  that  they  were  the  offspring  of  malice;  on 
the  other,  that  they  constituted  an  insane  delusion  which  took 
firm  possession  of  his  diseased  intellect,  and  that  the  homicide 
was  entirely  caused  by  this  partial  insanity;  for  the  defense  also 
claimed,  and  counsel  induced  the  court  to  charge  the  jury  that 
such  was  their  defense,  and  counsel  here  contend  as  part  of  the 
defense  that  in  all  other  respects  and  upon  all  other  subjects, 
except  as  to  the  subject  matter  of  the  delusions,  he  was  per- 
fectly sane. 

The  homicide  was  committed  on  the  nineteenth  day  of  April, 
1895.  The  defendant  had  a  wine  cellar,  and  on  that  day  had 
employed  three  of  his  neighbors  to  assist  him  in  washing  his 
casks  and  to  rack  off  his  wine.  Whether  defendant  drank  any 
liquor  on  that  day  is  not  shown,  expressly  or  at  all,  unless  from 
testimony  showing  that  he  was  nearly  always  drunk,  and  that 
whenever  he  met  acquaintances  where  there  was  liquor  he  in- 
sisted upon  their  drinking  with  him,  we  are  at  liberty  to  infer 
that  he  did  not  work  all  the  morning  in  the  wine  cellar  with 
three  acquaintances  without  drinking.  His  wife  prepared  din- 
ner for  him  and  his  three  assistants,  laying  out  the  table  in  the 
kitchen.  She  placed  upon  the  table  four  plates  of  soiip,  and 
goodnaturedly  boasted  to  the  neighbors  of  its  quality.  All  sat 
down  and  commenced  eating  except  the  deceased  who  continued 
to  busy  herself  about  the  stove.  The  defendant  tasted  his  soup 
three  times  deliberately,  and  then  without  a  word  got  up  and 
went  into  an  adjoining  room,  from  which  he  immediately  re- 
turned with  a  pistol  with  which  he  shot  his  wife  through  the 
head.  She  became  at  once  unconscious  and  died  a  few  hours 
later.  He  said  she  had  put  poison  in  his  soup  and  asked  one  of 
the  company  to  taste  it.  He  wanted  it  preserved  for  exami- 
nation. He  then  ordered  '^'''^  them  all  out  of  the  house,  and 
said  he  would  go  for  the  doctor.  When  one  of  them  objected 
to  leaving  the  wife  there,  he  said:  "You  can't  do  anything  for 
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her.  I  have  brained  her."  While  they  were  getting  np  his 
horse  he  waited  about  distractedly,  repeating  to  himself:  "O 
Lord!  What  have  I  done,"  or  some  equivalent  expression. 

He  then  went  to  John  K.  Petty,  justice  of  the  peace,  and  told 
him  he  had  killed  his  wife  and  expected  that  they  would  hang 
him  for  it.  A  few  days  before  he  had  told  the  same  judicial 
officer  that  he  would  have  to  kill  her,  and,  when  told  that  he 
would  get  into  trouble,  said  he  didn't  care  a  damn. 

He  then  went  to  the  constable  and  gave  himself  up,  saying 
that  he  had  shot  his  wife,  but  didn't  know  if  she  was  dead.  He 
said  he  took  his  pistol  intending  to  make  her  eat  some  of  the 
soup,  and  it  went  off  and  killed  her.  Soon  after,  however,  he 
said  he  was  not  sorry,  but  was  glad,  and  would  do  the  same 
thing  again. 

At  the  trial,  at  the  request  of  the  defendant,  the  court  told 
the  jury  that  the  defense  was  partial  insanity,  otherwise  called 
monomania;  and  that  defendant  "was  laboring  under  insane 
delusions  which  so  permeated  his  reason  as  to  incapacitate  him 
from  knowing  the  difference  between  right  and  wrong,  as  to  the 
acts  charged  in  the  information,  and  his  relations  with  the  de- 
ceased, and  her  actions,  motives,  and  intentions  toward  him, 
and  that  he  acted  in  pursuance  of  such  delusions." 

The  court  also,  improperly,  but  at  the  request  of  defendant, 
declared  as  law  certain  medical  opinions  upon  the  pathology  of 
mental  disease.  Among  them  this:  "The  law  recognizes  partial 
as  well  as  total  insanity — that  a  person  may  be  insane  upon  one 
or  more  subjects,  and  sane  as  to  all  others."  And  again:  "A 
man's  mental  faculties  may  be  in  full  vigor,  but  upon  some  one 
subject  he  seems  to  be  deranged,"  etc.  An  instruction  was  also 
given  enumerating  and  setting  out  the  special  belief  which  the 
defense  claimed  constituted  the  delusion  which  impelled  the  de- 
fendant to  commit  the  homicide,  and  the  jury  were  told  that  if 
the  defendant  entertained  such  beliefs,  and  they  were  unsound, 
existing  only  in  his  imagination,  then  they  were  insane  delu- 
sions, as  matter  of  law.  Of  course,  there  is  no  such  rule  of  law. 
Matters  of  science  are  always  to  be  proven,  and  are  treated  as 
matters  ***  of  fact,  and  the  court  should  not  instruct  in  regard 
to  them.  The  fact  that  these  matters  are  discussed  in  legal 
treatises  or  judicial  opinions  does  not  convert  them  into  proposi- 
tions of  law.  In  some  jurisdictions  there  is  not  the  same  ob- 
jection to  such  instructions  as  here. 

The  reason  for  emphasizing  the  position  that  counsel  for  tha 
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defendant  only  claimed  that  the  defendant  was  insane  as  to  cer- 
tain matters,  persons,  and  things,  and  that  he  was  sane  in  all 
other  respects,  seems  to  be  to  furnish  a  position  of  advantage 
from  which  to  attack  certain  rulings  admitting  in  rebuttal  the 
testimony  of  acquaintances  of  the  defendant  as  to  his  insanity. 
The  objection  was,  that  the  evidence  did  not  rebut  anything, 
because  defendant  did  not  attempt  to  prove  general  insanity, 
and  the  witnesses  did  not  pretend  to  know  anything  of  the 
alleged  delusions.  Of  course,  if  no  such  partial  insanity  ex- 
isted, intimate  acquaintances  could  know  nothing  of  it,  and 
the  fact  that  they  did  not  was  some  proof  that  defendant  had 
no  such  delusions.  Besides,  as  a  matter  of  fact,  the  defense 
did  attempt  to  prove  general  insanity,  and  some  of  their  wit- 
nesses testified  as  to  the  existence  of  such  insanity. 

And,  if  we  admit  that  partial  insanity  was  shown,  this  opened 
the  door  to  the  prosecution  to  show,  if  it  could,  that  he  was  in 
other  respects  sane.  If  insanity  were  shown,  the  extent  of  it 
became  at  once  material,  and  wherever  the  burden  of  showing 
its  limits  may  have  been,  it  was  proper  for  the  prosecution  to  in- 
troduce evidence  upon  the  subject.  If  the  defendant  had  cer- 
tain special  delusions  which  completely  possessed  him,  but  was 
perfectly  sane  on  all  other  subjects,  as  counsel  claim  was  their 
position  at  the  trial,  then  he  must  be  judged  as  though  the  facta 
with  respect  to  which  the  delusions  existed  were  real:  Mc- 
Naughten's  case,  10  Clark  &  F.  200.  I  do  not  find  in  the  record 
any  offer  to  admit  that  in  other  respects  the  defendant  was  per- 
fectly sane,  and  it  is  at  least  doubtful  if  the  defense  could  make 
such  an  admission.  In  this  case,  such  an  admission  would  have 
been  fatal,  for  there  is  nothing  in  the  alleged  delusions  which 
would  constitute  a  defense. 

I  think  the  court  ruled  correctly  in  admitting  the  testimony 
of  C.  Burger,  but,  were  it  doubtful,  we  would  not,  under  any 
ordinary  ^^^  circumstances,  reverse  a  case  upon  such  a  point. 
Upon  that  subject  a  very  large  discretion  is  necessarily  allowed 
the  trial  court. 

The  fourth  and  fifth  instructions  were  properly  refused. 
There  is  no  evidence  tending  to  establish  a  delusion  as  to  facfa 
which,  if  the  facts  had  been  as  he  believed  they  were,  would 
constitute  such  jeopardy  as  would  justify  the  homicide.  And, 
if  there  had  been  such  evidence,  the  instruction  asked  was  in- 
correct. The  fifth  instruction  asked  contained  propositions  in 
regard  to  medical  science  which  no  court  in  this  state  should 
give. 
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The  sixth  instruction  asked  was  properly  modified.  It 
should  have  been  refused  because  an  instruction  as  to  the 
weight  and  value  of  evidence,  but  it  also  contained  a  test  of  re- 
sponsibility for  crime  which  was  incorrect.  The  correct  rule 
was  stated  in  the  modification. 

Perhaps  the  loudest  complaint  is  made  over  the  refusal  of 
the  court  to  give  instruction  8.  It  reads  as  follows:  "When 
insanity  is  set  up  as  a  defense  by  a  person  accused  of  crime,  in 
order  that  the  defense  may  avail,  the  jury  ought  to  believe  from 
the  evidence  that  at  the  time  of  the  commission  of  the  crime 
the  mind  of  the  accused  was  so  far  affected  with  insanity  as  to 
render  him  incapable  of  distinguishing  between  right  and 
wrong  in  respect  to  the  killing,  or,  if  he  was  conscious  of  the  act 
he  was  doing  and  knew  its  consequences,  that  he  was  in  conse- 
quence of  his  insanity  wrought  up  to  a  frenzy  which  rendered 
him  unable  to  control  his  actions  or  direct  his  movements;  but, 
where  the  insanity  consists  of  an  insane  delusion,  the  very  fact 
that  he  is  possessed  of  such  a  delusion  shows  that  he  is  incapa- 
ble of  reasoning  upon  that  subject;  otherwise  it  would  not  be  an 
insane  delusion;  and  if,  in  pursuance  and  as  a  part  of  said  insane 
delusion  he  should  commit  some  overt  act,  or  what  would 
otherwise  be  a  criminal  act,  then,  as  a  matter  of  law,  you  are 
instructed  that  he  is  unable  to  reason  upon  the  nature  or  quality 
of  the  act,  or  to  know  or  understand  the  wrongfulness  of  the 
act." 

The  ruling  is  entirely  justified  by  the  fact  that  the  proposed 
instruction  is  partly  upon  the  weight  and  value  of  evidence,  but 
it  contains  the  proposition  that  an  insane,  irresistible  impulse  is 
a  defense  to  a  criminal  charge.  If  this  be  not  a  defense,  then 
^*^  there  was  no  attempt  to  make  a  defense  at  the  trial.  The 
very  statement  of  the  defense,  if  it  would  be  regarded  as  an 
admission  of  the  facts,  necessitated  a  conviction. 

This  involves  also  another  point,  made,  to  wit,  that  the  ver- 
dict is  against  the  evidence,  in  which  it  is  contended  there  is  no 
substantial  conflict. 

It  must  be  held  that,  conceding  that  the  act  was  the  offspring 
of  an  irresistible  impulse,  and  the  impulse  was  irresistible  be- 
cause of  mental  disease,  still  the  defendant  must  be  held  re- 
sponsible if  he  at  the  time  had  the  requisite  knowledge  as  to 
the  nature  and  quality  of  the  act,  and  of  its  wrongfulness.  It 
was  so  held  in  People  v.  Hoin,  62  Cal.  120,  45  Am.  Eep.  651, 
and  in  People  v.  Ward,  105  Cal.  335. 

We  do  not  know  that  the  impulse  was  irresistible,  but  only 
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that  it  was  not  resisted.  Whether  irresistible  or  not  must  de- 
pend upon  the  relative  force  of  the  impulse  and  the  restraining 
force,  and  it  has  been  well  said  to  grant  immunity  from  punish- 
ment to  one  who  retains  sufficient  intelligence  to  understand 
the  consequences  to  him  of  a  violation  of  the  law  may  be  to 
make  an  impulse  irresistible  which  before  was  not. 

It  has  been  proposed  as  a  rule  to  leave  it  to  the  jury  to  say 
whether  the  act  was  the  offspring  of  insanity,  meaning,  I  pre- 
sume, whether  the  defendant  would  have  committed  the  act  had 
he  not  been  insane. 

There  are  many  degrees  in  mental  unsoundness.  Some  cases 
could  only  be  detected  by  a  very  skilled  expert.  Some  cases  of 
mental  unsoundness  might  be  known  only  to  very  intimate  ac- 
quaintances, and  perhaps  by  them  only  noticeable  under  pecul- 
iar conditions.  But,  however  slight  the  defect,  only  Omnis- 
cience can  say  whether  the  act  would  have  been  committed  had 
the  taint  not  existed.    It  is  an  impracticable  rule. 

It  is  said  the  impulse  is  irresistible,  because  by  the  impair- 
ment of  the  emotional  part  of  the  intellect  the  will  power  ia 
destroyed  or  weakened.  No  one  contends  that  the  legal  test  is 
perfect;  doubtless  it  is  far  from  being  so;  but  when  the  will 
power  is  weakened,  although  the  mentality  is  not  at  all  or  only 
slightly  impaired,  the  fear  of  punishment  must  be  of  some  value 
as  a  restraint,  and  the  class  of  people  referred  to  need  that  re- 
straining influence  most.  Lord  Bromwell,  in  a  discussion  of 
this  subject,  *^*  related  the  case  in  which  a  witness,  to  prove 
that  a  prisoner  was  so  afflicted,  related  that  he  had  once  be- 
come violent  and  killed  a  cat,  and  said  he  believed  the  impulse 
could  not  be  resisted  by  the  defendant.  His  lordship  asked  if 
he  thought  he  would  have  killed  the  cat  if  a  policeman  had  been 
present.  The  witness  answered  no.  His  lordship  then  said 
he  supposed  the  impulse  was  irresistible  only  in  the  absence  of  a 
policeman. 

There  are  doubtless  some  cases,  like  that  of  Hadfield's  case, 
27  How.  St.  Tr.  1281,  in  which  the  fear  of  punishment  does  not 
restrain,  but,  where  the  rule  works  manifest  injustice,  the  un- 
fortunate defendant  is  in  some  way  saved  from  punishment. 

In  United  States  v.  Guiteau,  1  Mackey,  498,  47  Am.  Rep.  247, 
to  show  whether  the  act  charged  was  the  offspring  of  mental 
disease  or  of  natural  passion,  the  prosecution  was  allowed  to 
show  that  the  accused  had  always  been  malicious  and  brutal. 
In  other  words,  to  show  any  other  delinquency  of  which  he  had 
been  guilty  which  would  tend  to  show  that  he  was  bad  enough 
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to  comiuit  an  act  so  atrocious  from  natural  passion.  I  think 
our  rule  more  humane,  more  worthy  of  a  civihzed  people. 

The  refusal  of  the  court  to  instruct  the  jury  that  it  must  be 
presumed  in  favor  of  innocence  that  Mrs.  Hubert  did  not  at- 
tempt to  poison  defendant  could  have  done  no  harm.  It  was 
evidently — ^as  already  said — ^taken  for  granted  by  everyone  that 
the  charge  was  false,  and,  besides,  the  delusion,  if  it  existed,  did 
not  constitute  a  defense  under  the  admitted  facts  of  this  case. 

To  tell  the  jury  that  a  reasonable  doubt  is  a  fair  doubt  is  to 
give  an  explanation  that  does  not  explain.  It  seems  to  me  the 
first  phrase  is  the  one  most  easily  comprehended,  but  the  jury 
could  not  conclude  that  it  was  taken  back  by  the  meaningless 
phrase.  The  criticism  upon  the  use  of  the  word  "testimony"  is 
answered  by  Mann  v.  Higgins,  83  Cal,  69. 

There  was  nothing  wrong  in  telling  the  jury  that  after  weigh- 
ing the  evidence  they  must  decide  according  to  their  consciences. 
Of  course,  they  must  consider  the  evidence  by  the  use  of  their 
reasons,  and,  if  we  consider  the  conscience  a  distinct  faculty, 
they  could  not  weigh  the  evidence  in  their  consciences,  but  they 
could  weigh  the  evidence  and  decide  conscientiously,  and  that  is 
what  they  were  told  to  do. 

Several  other  points  are  made  which  I  do  not  think  it  worth 
^^^  while  to  discuss.  They  have  been  carefuUy  considered, 
and  I  do  not  think  they  call  for  a  reversal. 

In  view  of  what  has  been  said,  it  is  unnecessary  to  consider 
further  the  point  that  the  verdict  is  against  the  evidence.  In 
addition  to  what  has  been  suggested,  there  was  evidence  which 
would  have  justified  the  jury  in  concluding  that  the  defendant 
was  not  at  all  insane,  and,  even  if  he  were  partially  insane,  yet 
the  criminal  act  was  not  the  offspring  of  such  insanity,  but  of 
the  natural  passions  of  the  defendant. 

The  judgment  and  order  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Harrison,  J.,  Graroutte,  J.,  Van 
Fleet,  J.,  and  Beatty,  C.  J.,  concurred. 

Eehearing  denied. 


HOMICIDE— INSANITY  AS  DEFENSE— IRRESISTIBLE  IM- 
PULSE.—Insanity  is  not  available  as  a  defense  to  an  Indictment 
for  murder  If  the  accused,  at  the  time  of  the  killing,  was  capable 
of  distinguishing  between  right  and  wrong  with  respect  to  that 
act,  and  was  conscious  that  the  act  was  one  which  he  ought  not 
to  have  done,  although  he  might  have  been  impelled  by  an  irresisti- 
ble Impulse  to  do  it:  Genz  v.  State,  59  N.  J.  L.  488:  59  Am.  St.  Rep. 
619,  and  note.    An  Irresistible  impulse  to  kill  cannot  be  set  up  as 
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a  defense  to  murder,  so  long  as  the  accused  knew  that  the  act  he 
was  committing  was  a  crime  morally,  and  punishable:  State  v. 
Alexander,  30  S.  C.  74;  14  Am.  St.  Kep.  879.  See,  also,  note  to 
Genz  V.  State,  59  Am.  St.  Rep.  625. 

HOMICIDE  —  INSTRUCTIONS  —  INSANITY.  —  Without  evi- 
dence suggesting  a  doubt  of  the  sanity  of  a  person  on  trial  for 
murder,  except  the  enormity  of  the  crime,  the  court  need  not  in- 
struct the  jury  as  to  his  sanity:  Singleton  v.  State,  71  Miss.  782; 
42  Am.  St.  Rep.  488.  Every  man  is  presumed  to  be  sane  until  the 
contrary  be  shown:  Carter  v.  State,  12  Tex.  500;  62  Am.  Dec.  539. 

HOMICIDE  —  INSTRUCTIONS  —  REASONABLE  DOUBT.— No 
set  formula  is  required  in  defining  reasonable  doubt.  But  to  in- 
struct the  jury  that  "a  reasonable  doubt  is  such  a  doubt  as  fairly 
and  naturally  arises  in  the  minds  of  the  whole  jury"  is  liable  to 
mislead  them,  and  it  is,  therefore,  erroneous:  Monographic  note  to 
Burt  V.  State,  48  Am.  St.  Rep.  572,  573,  on  definitions  of  reasona- 
ble doubt. 

Of  Insane  Delusions. 
Though  long  doubted,  It  is  now  well  settled,  both  in  England 
and  in  these  United  States,  that  the  same  person  may  be  at  the 
same  moment  both  sane  and  insane,  or,  more  accurately  speaking, 
insane  upon  one  or  more  subjects  and  sane  upon  all  others,  and  In 
what  he  does  with  reference  to  the  former  will  be  treated  both  by 
the  courts  administering  the  criminal  laws  and  by  those  admin- 
istering the  civil  as  Insane,  while  in  respect  to  the  latter  he  will  be 
held  responsible  in  the  criminal  courts  for  crimes  committed  by 
him,  and  in  the  civil  courts  his  contracts  and  dispositions  o£  prop- 
eity  will  be  adjudged  binding  and  valid.  At  a  very  recent  period 
some  of  the  judges  in  England  still  insisted  that,  at  least  in  so  far 
as  testamentary  capacity  was  involved,  a  testator  must  be  deemed 
wholly  sane  or  wholly  insane,  and  hence  that  if  he  were  shown  to 
be  subject  to  Insane  delusions,  his  will  must  be  refused  probate, 
though  not  proved  to  have  resulted  from  or  to  have  been  influenced 
by  them.  Thus  so  late  as  the  year  1867  Lord  Penzance,  in  the 
course  of  his  opinion  in  Smith  v.  Tebbitt,  L.  R.  1  Pro.  &  D.  398. 
said:  "A  person  who  is  affected  by  monomania,  although  sensible  or 
ftrudent  on  subjects  and  occasions  o1;her  than  those  upon  which  his 
infirmity  is  commonly  displayed,  is  not  in  law  capable  of  making  a 
will.  This  has  been  clearly  decided  in  several  cases  quoted  at  bar, 
of  which  it  is  only  necessai-y  to  name  that  of  Waring  v.  Waring, 
6  Moore  P.  0.  C.  341.  It  is  needless  to  travel  over  paths  by  whicli 
this  conclusion  has  been  reached.  It  is  properly  the  starting  point 
In  such  an  inquiry  as  the  present.  For  I  conceive  the  decided  cases 
to  have  established  this  proposition:  That,  if  disease  be  once  shown 
to  exist  in  the  mind  of  the  testator,  it  matters  not  that  the  disease 
be  discoverable  only  when  the  mind  is  addressed  to  a  certain  sub- 
ject, to  the  exclusion  of  all  others,  the  testator  must  be  pronounced 
incapable.  Further,  that  the  same  result  follows,  though  the  par- 
ticular subjects  upon  which  the  disease  is  manifested  have  no  con- 
nection whatever  with  the  testamentary  disposition  before  the 
court."  It  would  be  difficult  to  discover  a  more  clear  and  explicit 
misstatement  of  the  law  upon  the  subject.  The  language  is  quoted. 
Dot  as  an  authority,  but  as  a  legal  curiosity  to  provoke  our  wonder 
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that  It  could  have  been  employed  by  an  eminent  judge  In  the  latter 
half  of  the  present  century. 

What  is  an  Insane  Delusion  is  a  Question  of  Law.— We  purpose  to 
treat  in  this  note  the  subject  of  insane  delusions  to  the  extent  of 
showing  what  they  are,  and  what  is  their  effect  upon  the  responsi- 
bility of  the  person  possessed  by  them  for  acts  otherwise  criminal, 
and  how  far  they  render  void  or  nonenforceable  contracts  entered 
into  by  him,  or  dispositions  attempted  to  be  made  by  him  of  his 
property,  testamentai-y  or  otherwise.  "What  constitutes  insane  de- 
lusion and  its  effect  upon  testamentary  capacity  are  questions  of 
law.  Whether  or  not  a  testator  come  within  the  detiuition  is  a 
question  of  fact  to  be  found  by  the  jury  from  the  evidence.  If,  in 
the  view  of  the  court,  there  shall  be  no  facts  in  evidence  bringing 
the  testator  within  the  embrace  of  the  court's  definition  or  explana- 
tion of  such  a  state,  the  issue  should  be  taken  from  the  jury": 
Prather  v.  McClelland,  76  Tex.  587;  Appeal  of  Kimberly,  68  Oonn. 
435:  57  Am.  St  Kep.  101;  Hale  v.  Hills,  8  Conn.  39. 

Definitions.— Many  judicial  definitions  of  insane  delusion  have 
been  given,  either  by  trial  courts  in  instructing  juries,  or  by  up 
pellate  tribunals  in  reviewing  Instructions  so  given  or  other  action 
taken  by  the  subordinate  courts.  Many  of  these  definitions  are 
Imperfect,  and  some  of  them  misleading.  Their  great  number  and 
variety  sufficiently  attest  the  intrinsic  difliculty  of  formulating  any 
satisfactory  definition  of  the  subject.  We  shall  first  quote  a  large 
number  of  these  definitions  and  subsequently  point  out  the  respects 
in  which  In  our  judgment  some  of  them  are  inadequate  or  mislead- 
ing. "A  delusion  is  a  belief  in  a  state  or  condition  of  things,  the 
existence  of  which  no  rational  person  would  believe":  Matter  of 
Mason,  60  Hun,  51;  Matter  of  Forman's  Will,  54  Barb.  289;  Schneider 
V.  Manning,  121  111.  376.  "A  delusion  of  the  mind  which  renders 
void  the  act  caused  by  such  delusion  must  be  a  belief  of  facts 
which  no  sane  person  would  believe":  Riggs  v.  American  Home 
Soc.,  35  Hun,  658.  "Delusion  is  that  which  springs  spontaneously 
into  the  mind  in  absolute  independence  of  the  processes  of  reason": 
Smith  V.  Smith,  48  N.  J.  Eq.  587.  Delusion  is  "a  pertinacious  ad- 
herence to  some  idea  in  opposition  to  plain  evidence  of  its  falsity'": 
Smith  V.  Tebbets.  L.  R.  1  Pro.  &  D.  402.  "Insane  delusions  are 
of  two  kinds:  Belief  in  things  impossible;  the  belief  in  things  pos- 
sible, but  so  improbable,  under  the  surrounding  circumstances,  that 
no  man  of  sound  mind  would  give  them  credit— to  which  we  may 
add  the  carrying  to  an  insane  extreme  impulses  not  in  their  nature 
irrational":  Princep  v.  Dyce  Sombre,  10  Moore  P.  C.  C.  247.  "A 
delusion  is  the  mind's  spontaneous  conception  or  acceptance  of 
that,  as  a  fact,  which  has  no  real  existence  except  in  its  imagina- 
tion, and  its  persistent  adherence  to  it  against  all  evidence":  Smith 
V.  Smith,  48  N.  J.  Eq.  570.  "It  is  of  the  essence  of  an  insane  de- 
lusion, that  as  It  has  no  basis  In  reason,  so  it  cannot  by  reason  be  dis- 
persed, and  it  is  thus  capable  of  being  cherished  side  by  side  with 
other  ideas  with  which  it  is  rationally  inconsistent.  An  insane 
delusion  is  not  only  one  which  is  founded  in  error  btit  one  in  favor 
of  the  truth  of  which  there  is  no  evidence,  but  the  clearest  often  to 
the  contrary.  It  must  be  a  delusion  of  such  a  character  that  no 
Am.  St.  Kep.,  Vol.  LXllI.— 6 
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evidence  or  argument  will  have  the  slightest    effect  to  remove": 
Merrill  v.  Ralston,  5  Redf.  251.     "Delusions  are  conceptions  that 
originate  spontaneously  in  the  mind  without  evidence  of  any  kind 
to  support  them,  and  can  be  accounted  for  on  no  reasonable  hypoth- 
esis.   The  mind  that  is  so  disordered  Imagines  something  to  exist 
or  imputes  the  existence  of    an  offense  which  no  rational  person 
would  believe  to  exist  or  to  have  been  committed  without  some 
kind  of  evidence  to  support  it.    They  are  baseless  as  the  fabric  of 
a  dream  conjured  into  existence  by  a  disordered  or  perverted  im- 
agination without  any  sort  of  foundation  in  fact":  Potter  v.  Jouts, 
20  Or.  249.    "If  a  person  persistently  believes  supposed  facts  whicU 
have  no  real  existence  except  in  his  perverted  imagination,  and 
against  all  evidence  and  probability,  and  conducts  himself,  however 
logically,  upon  the  assumption  of  their  existence,  he  is,  so  far  as 
they  are  concerned,  under  a  morbid  delusion,  and  delusion  in  that 
sense  Is  insanity.    Such  a  person  is  essentially  mad  or  insane  on 
those  subjects,  though  on  other  subjects  he  may  reason,  act,  and 
speak  like  a  sensible  man":  American  Seamen  Soc.  v.  Hopper,  S.3 
N.  Y.  624.     "An  insane  delusion  is  one  which  not  only  is  founded 
on   error,   but  Is   without  evidence  of  its  truth,   and  often   exists 
against  the  clearest  evidence  to  the  contrary.     Its  essence  Is  that 
it  has  no  basis  in  reason,  and  cannot  be  dispelled  thereby":  Merrill 
V.  Ralston,  5  Redf.  220;  Potter  v.  McAlpine,  3  Dem.  122.     "Mono- 
maniacs are  those  persons  who  are  insane  upon  some  one  or  more 
subjects,  whether  it  relate  to  one  or  more  persons  or  things,  and 
apparently  sane  upon  all  others.    Such  persons  are  competent  to 
make  a  will,  unless  the  subject  of  their  infirmity  is  involved  in  the 
making  of  it":  Colhoun  v.  Jones,  2  Redf.  37.    "Monomania  is  in- 
sanity upon  a  single  subject.    It  is  an  insane  delusion  which  ren- 
ders the  person  alflicted  Incapable  of  reasoning  on  that  particular 
subject;  he  assumes  to  believe  that  to  be  true  which  has  no  fountla- 
tion  or  reason  In  fact  on  which  to  found  his  belief.     A  person  per- 
sistently believing  supposed   facts   which   have  no  real  existence 
against  all  evidence  and  probability,  and  conducting  himself  upon 
an  assumption  of  their  existence,  is,  so  far  as  such  facts  are  con- 
cerned, under  an  insane  delusion":  Haines  v.  Hayden,  95  Mich.  332, 
854;  35  Am.  St.  Rep.  566.     "An  insane  delusion  is  a  false  belief  for 
which  there  Is  no  reasonable  foundation,  and  which  would  be  in- 
credible under  the  given  circumstances  to  the  same  person   if  of 
sound  mind,  and  concerning  which  the  mind  of  the  decedent  was 
not  open  to  permanent  correction  through  evidence  or  argument"' 
Appeal  of  Kimberly,  68  Conn.  437;  57  Am.  St.  Rep.  101.     "The  per- 
sistent belief  of  a  person  In  supposed  facts,  which  really  have  no 
existence,  except  In  his  imagination,  and  his  acting  upon  such  bi»- 
licf,  proves  him,  so  far  as  such  acts  are  concerned,  to  be  acting  un- 
der a  morbid  delusion.    Such  a  delusion  Is  partial  insanity.    When- 
ever It  appears  that  the  will  is  the  direct  offspring  of  such  pai-tlal 
insanity.  It  must  be  regarded  as  invalid,  though  the  general  capac- 
ity of  the  testator  is  unimpeached":  Colhoun  v.  Jones,  2  Redf.  37. 
"Wherever  the  patient  once  conceives  something    extravagant  tr> 
exist,  which  has,  still,  no  existence  whatever  but  in  his  own  heatpd 
Imagination,  and  wherever,  at  the  same  time,  having  so  conceived. 
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he  Is  Incapable  of  being,  or  at  least,  of    being  permanently,  rea- 
soned out  of  that  conception,  such  patient  is  said  to  be  under  a  de- 
lusion.   On  the  contrary,  in  the  absence  of  any  such  delusion,  with 
whatever  extravagances  a  supposed  lunatic  may  be  justly  charge- 
able, and  how  likesoever  to  a  real  madman  he  may  either  speali  or 
act,  on  some,  or  on  all,  subjects,  still,  in  the  absence  of  anything 
in  the  nature  of  delusion,  so  understood  as    above,  the    supposed 
lunatic  is  not  properly  or  essentially  Insane":  Dew  v.  Clarke,  3  Add. 
Ecc.  79,  90;  2  Ecc.  Kep.  436;  Mullins  v.  Cottrell,  41  Miss.  313;  Bo- 
noist  V.  Murrin,  58  Mo.  307;  Stanton  v.  Wetherwax,  16  Barb.  262. 
"It  Is  only  a  delusion  or  conception  which  springs  up  spontaneously 
in  the  mind  of  the  testator,  and  is  not  the  result  of  extrinsic  evi- 
dence of  any  kind  that  may  be  regarded  as  furnishing  evidence 
that  his  mind  is  diseased  or  unsound;  in  other  words,  that  he  is 
subject  to  insane  delusions.    If,  without  evidence  of  any  kind,  he 
Imagines  or  conceives  something  to  exist  which  does  not  in  fact 
exist,  and  which  no  rational  person  would,  in  the  absence  of  evi- 
dence believe  to  exist,  then  it  is  manifest  that    the  only    way  in 
which  his  irrational  belief  can  be  accounted  for  is  that  it  is  the 
product  of  mental  disorder":  Middleditch  v.  Williams,  45  N.  J.  Eq. 
734;  Potter  v.  Jones,  20  Or.  248.    "Hallucination  is  a  morbid  error 
In  one  or  more  of  the  senses;  a  perception  of  objects  which  do  not, 
In  fact,  make  any  impression  on  the  external  senses":  Staples  v. 
Wellington,  58  Me.  454.    An  insane  delusion  "is  where  a  person  be- 
lieves something  to  exist  which  not  only  does  not    exist,  but  of 
which  he  has  no  evidence  sufficient  to  satisfy  any  healthy  mind, 
and  he  acts  upon  it,  reasons  upon  it,  and    holds    it  as  a  reality. 
That  may  be  an  insane  delusion;  that  is  to  say,  where  it  is  so  pal- 
pable that  he  believes  it  without  reason;  any  reason  sufficient  to 
satisfy  a  healthy  mind;  and  he  acts  upon  it  when  it  cannot  possi- 
bly be  true;  that  is  an  insane  delusion":  Robinson  v.  Adams,  62 
Me.  402;  16  Am.  Rep.  473.     "If,  without  evidence  of  any  kind,  he 
Imagines  or  conceives  something  to  exist  which  does  not  in  fact 
exist,  and  which  no  rational  person  would,  in  the  absence  of  evi- 
dence believe  to  exist,  then  it  is  manifest  that  the  only  way  in 
which  his  irrational  belief  can  be  accounted  for,  is  that  it  is  the 
product  of  mental  disorder.    Delusions  of  this  character  can  be 
accounted  for  upon  no  reasonable  theory  except  that  they  are  the 
creations  of  some  derangement  of  the  mind  in  which  they  orisjin- 
ate":  Middleditch  v.  Williams,  45  N.  J,  Eq.  734.    In  his  charge  to 
the  jury  in  Boughton  v.  Knight,  L.  R.  3  Pro.  &  D.  68,  Sir  James 
Hannen  said:  "What  is  a  delusion?    On  this  subject  an  eminent 
judge  who  formerly  presided  in  the  court,  the  jurisdiction  of  which 
Is  now  exercised  here.  Sir  J.  Nicholl,  In  the  famous  case  of  Dew  v. 
Clarke,  3  Add.  Ecc.  79,  says:  'One  of  the  counsel  (Dr.  Lushington) 
accurately  expressed  it;  it  is  only  the  belief  of  facts  which  no  ra- 
tional person  would  have  believed  that  is  insane  delusion.'    Gentle- 
men, in  one  sense  that  is  arguing  in  a  circle,  for,  in  fact,  it  is  only 
saying  that  a  man  is  not  rational  who  believes  what  no  rational 
man  would  believe;  but  for  practical  purposes  it  Is  a  sufficient 
definition  of  a  delusion,  for  this  reason:  That  you  must  remember 
that  the  tribunal  that  is  to  determine  the  question  (whether  judge 
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or  Jury),  must,  of  necessity,  take  his  own  mind  as  the  standard 
whereby  to  measure  the  degree  of  Intellect  possessed  by  another 
man.  You  must  not  arbitrarily  talie  your  own  mind  as  the  meas- 
ure, in  this  sense,  that  you  should  say,  I  do  not  believe  such  and 
such  a  thing,  and  therefore  the  man  who  does  believe  it  is  insane. 
Nay,  more;  you  must  not  say,  I  should  not  have  believed  such  and 
such  a  thing,  therefore  the  man  who  did  believe  it  is  insane.  But 
you  must  of  necessity  put  to  yourself  this  question,  and  answer  it. 
Can  I  understand  how  any  man  in  possession  of  his  senses  could 
have  believed  such  and  such  a  thing?  And  if  the  answer  you  give 
is,  I  cannot  understand  it,  then  it  is  of  the  necessity  of  the  case 
that  you  should  say,  the  man  is  not  sane."  The  test  thus  quoted 
was  apparently  approved  in  Phillips  v.  Chater,  1  Dem.  533,  542;  Gui- 
teau's  case,  10  Fed.  Rep.  170;  State  v.  Lewis,  20  Nev.  359. 

An  insane  delusion,  "according  to  all  testimony,  seems  to  be  an 
unreasoning  and  incorrigible  belief  in  the  existence  of  facts  which 
are  either  impossible  absolutely,  or,  at  least,  impossible  under  the 
circumstances  of  the  individual.    In  most  cases  the  fact  believed 
is  something  affecting  the  senses.    It  may  also  concern  the  rela- 
tion of  the  party  with  others.    But  generally  the  delusion  centers 
around  himself,   his  cares,   his  sufferings,  rights,  and   wrongs.    It 
comes  and  goes  independently  of  the  exercise  of  the  will  and  rea- 
son.   Like  the  phantasms  of  dreams,  it    is,  in    fact,   the  waking 
dream  of  the  insane,  in  which  facts  present  themselves  to  the  mind 
as  real.  Just  as  objects  do  to  the  distempered  vision  of  delirium 
tremens.    The  important  thing  is  that  an  insane  delusion  is  never 
the  result  of  reasoning  and   reflection.    It  is    not    generated   by 
them,  and  it  cannot  be  dispelled  by  them.    A  man  may  reason  him- 
self, and  be  reasoned  by  others,   into  absurd  opinions,  and   may 
be  persuaded  into  impracticable  schemes  and  vicious    resolutious,^ 
but  he  cannot  be  reasoned  or  persuaded  into  Insanity  or  insane  de- 
lusions.   When  convictions  are  founded  on  evidence,  on  compari- 
son of  facts  and  opinions  and  arguments,  they  are  not  insane  delu- 
sions.   The  insane  delusion  does  not  relate  to  mere  sentiments  or 
theories  on  abstract    questions    of    law,  politics,  or   religion.     All 
these  are  subjects  of  opinions;  which  are  themselves  founded  on 
reasoning  and  reflection.    These  opinions  are  often  absurd  in  the 
extreme.     Men  believe  in  animal  magnetism,  spiritiialism,  and  like 
matters,  to  a  degree  that  seems  unreason  itself    to  some  people. 
And  there  is  no  absurdity  in  relation  to  religion,  politics,  and  so- 
cial questions  that  has  not  its  sincere  supporters.  These  opinions  re- 
sult from  naturally  weak  or  ill-trained  reasoning  powers,  hasty  con- 
clusions, or  insufficient  data,  ignorance  of  men  and  things,  credulous 
dispositions,    fraudulent    impostures,    and    often     from    perverted 
moral  sentiments.    But  still,  they  are  opinions,  founded  upon  some 
kind  of  evidence,  and  liable  to  be  exchanged  by  better  external 
evidence  or  sounder  reasoning.    But  they  are  not  insane  delusions": 
Guiicau's  case,  10  Fed.  Rep.  170;  State  v.  Lewis,  20  Nev.  359. 

To  define  an  insane  delusion  as  a  belief  in  a  state  or  condition 
of  things,  in  the  existence  of  which  no  rational  person  would  be- 
lieve may  not  be  Incorrect,  but  it  Is  undoubtedly  but  little  more 
satisfactory  than  to  declare  that  a  delusion  is  a  delusion.    It  omit» 
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all  test  for  determining  what  persons  are  rational,  and  apparently 
ignores  ttie  undoubted  fact  that  persons  equally  rational  have 
varied  capacities  for  belief  and  for  the  weighing  of  evidence,  and 
that  some  of  them  will  implicitly  accept  as  true  what  others  will 
with  equal  confidence  reject  as  unworthy  of  belief.  In  truth,  in 
undertaiiing  to  decide  what  a  rational  person  would  believe  or  do, 
I  must  necessarily  refer  the  question  to  my  own  mind  which  may 
bappen  to  be  less,  rather  than  more,  rational  than  the  mind  whose 
rationality  I  seels  to  determine.  Tliis  criticism  is  equally  applica- 
ble to  those  definitions  which  declare  that  a  delusion  is  a  belief 
of  facts  which  no  sane  person  would  believe.  Nor  are  we  satisfied, 
as  some  of  the  definitions  state,  that  a  delusion  is  necessarily  abso- 
lutely Independent  of  the  processes  of  reason.  On  tlie  contrary, 
we  believe  that  an  insane  delusion  may  be,  and  often  is,  the  result 
of  the  application  of  the  processes  of  reason,  and  often  of  logical 
reasoning,  to  premises  founded  in  delusion.  That  a  delusion  is  per- 
sistently adhered  to  against  all  evidence  manifestly  shows  that  it 
is  fixed,  but  is  not  necessarily  an  element  of  the  delusion  itself;  for 
we  apprehend  that  if  a  person  entertained  an  insane  delusion  but 
for  a  moment,  during  which  he  did  some  act  dominated  by  its  In- 
fluence, and  immediately  afterward  the  delusion  disappeared,  the 
act  must  nevertheless  be  judged  by  the  same  rules  as  if  the  delu- 
sion had  long  antedated  it,  and  had  continued  long  afterward  in 
defiance  of  all  evidence  and  argument. 

As  suggested  by  Sir  James  Hannen  in  the  quotation  made  by  us 
from  his  ir.struction  to  the  jury  in  Boughton  v.  Knight,  L.  R.  3 
Pro.  &  D.  68,  such  inadequacy  and  error  as  may  be  found  In  tl'.e 
definitions  given  of  insane  delusion  have  not  been  of  much  prac- 
tical importance,  for  the  reason  that  both  judges  and  jurors  must 
necessarily  be  left  to  determine  from  their  own  minds  and  belieia 
what  beliefs  on  the  part  of  others  are  so  irrational  or  unreasonable 
that  they  may  properly  be  treated  as  insane  delusions.  Of  courso, 
if  a  belief  be  conceded  to  be  true  it  cannot  be  denounced  as  a  delu- 
sion. But,  on  the  other  hand,  is  it  necessary  that  it  be  conceded 
or  demonstrated  to  be  untrue  before  it  can  be  characterized  as  a 
delusion?  There  are  many  beliefs  which  cannot  be  proved  to  be 
either  true  or  false.  With  respect  to  them  the  question  arises, 
Can  they  be  treated  as  delusions  because  they  are  not  shared  by 
the  great  mass  of  mankind,  and  to  all  persons  other  than  the  be- 
lievers seem  to  be  improbable  and  irrational?  The  judges  have 
generally  evaded  the  question  by  holding  that  a  will  executed,  or 
a  transaction  entered  into,  through  the  dominating  influence  of 
such  a  belief  is  not  the  will  or  transaction  of  the  party,  but  is  in- 
fected by  an  undue  influence.  But  if  the  belief  is  true  its  influence 
is  not  necessarily  nor  ordinarily  undue.  To  illustrate:  If  it  were 
proved  that  a  testator  believed  that  an  angel  appeared  to  him  and 
told  him  to  malie  a  particular  disposition  of  his  property,  and  that 
only  by  so  doing  could  he  escape  pain,  and  secure  happiness  after 
death,  and  that  thereupon  the  testator  made  his  will  as  suggested 
by  the  angel,  disinheriting  his  heir  at  law,  whom  he  regarded  with 
affection,  it  would  be  impossible  to  demonstrate  that  no  angel  ever 
appeared  to  him,  or  attempted  to  control  his  testament,  and  yet  the 
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will  would  not  be  permitted  to  stand.  So,  though  he  had  no  belief 
In  any  communication  between  himself  and  any  supernatural  per- 
son, yet,  if  he  had  an  abiding  conviction  that  after  death  he  should 
become  a  dog,  and  on  that  account  he  disinherited  his  heir  for  the 
purpose  of  founding  an  asylum  for  homeless  and  maltreated  dogs, 
the  will  would  again  be  set  aside,  though  It  could  not  be  proved 
that  his  belief  was  untrue,  nor,  if  true,  that  his  action  was  irra- 
tional, unnatural,  or  the  result  of  undue  influence.  For,  if  his 
belief  were  true,  the  propriety  of  his  seeking  to  promote  his  wel- 
fare after  death  was  as  obvious  as  that  of  his  providing  food  and 
shelter  for  himself  in  life.  Though  the  courts  may  profess,  in  both 
cases,  to  proceed  on  the  ground  of  undue  influence,  yet  the  real 
ground  Is  that  the  testator  was  unduly  iufluenced  by  a  false  be- 
lief, a  delusion  respecting  his  future  state.  Concede  his  belief  to 
be  true,  his  will  should  be  sustained.  In  our  judgment,  therefore, 
the  first  essential  element  of  an  insane  delusion  is  that  it  is  a  be- 
lief in  a  state  of  facts  which  can  be  demonstrated  to  be  untrue,  or 
which  appear  to  those  whose  duty  it  becomes  to  decide  the  ques- 
tion to  be  so  improbable  that  acts  done  because  of  the  belief  must 
be  treated  as  though  done  under  a  conceded  or  established  delu- 
sion. Falseness  is  not  the  only,  and  is  perhaps  not  the  chief,  ele- 
ment of  an  insane  delusion,  for  sane  men  constantly  act  upon  be- 
liefs, the  falseness  or  incorrectness  of  which  upon  due  considera- 
tion can  be  Indisputably  demonstrated.  An  insane  belief  must 
have  been  acquired  in  a  manner  in  which  sane  beliefs  are  not  ac- 
quired. The  false  beliefs  of  the  sane  are  acquired  by  acting  upon 
false  or  Insufficient  evidence,  or  by  drawing  an  illogical  conclusion 
from  evidence,  whether  true  or  false,  or  by  accepting  as  true,  with- 
out either  inquiry  or  reasoning,  beliefs  which  they  find  existing  in 
the  community  of  which  they  are  a  part,  or  which  they  receive 
consciously  or  unconsciously  from  their  near  relatives  and  other 
associates.  An  insane  delusion  is  not  due  to  any  of  these  causes. 
It  Is  attributable  to  a  diseased,  or  at  least  to  an  unnatural,  mind 
or  body  acting  as  a  natural  and  healthy  mind  or  body  cannot  act, 
which  hears  where  there  is  no  sound,  or  sees  where  there  is  naught 
to  be  seen,  or  whose  memory,  by  some  capricious  action,  has  de- 
parted from  its  mission  of  faithful  historian,  and  has  so  intermin- 
gled in  its  archives,  facts  and  imaginings  that  the  one  can  no  longer 
be  distinguished  from  the  other,  or  that  perhaps  the  latter  only 
remain  to  control  future  action.  Therefore,  we  should  define  an 
insane  delusion  to  be  a  false  belief  due  to  a  diseased  or  disordered 
mind,  and  which  the  same  mind  before  the  period  of  its  disease 
or  disorder  would  not  have  believed  under  the  same  circumstances. 
That  an  act  or  a  belief  is  unreasonable  or  illogical  is  by  no  means 
conclusive  of  an  Insane  delusion  existing  in  the  mind  of  the  actor 
or  believer.  In  every  instance  in  which  a  false  belief  has  been  en- 
tertained, and  it  Is  hence  claimed  that  an  insane  delusion  has  ex- 
isted, it  is  proper  to  show  the  circumstances  under  which  the  be- 
lief came  into  being.  If  they  justified  the  belief,  there  could  have 
been  no  delusion  in  contemplation  of  the  law.  If,  on  the  other 
hand,  they  excluded  all  foundation  for  it,  their  force  In  supporting 
the  claim  of  delusion  would  often  become  irresistible:  Florey  y. 
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riorey,  24  Ala.  241;  Shorb  v.  Brubaker,  94  Ind.  165;  HIte  v,  Sims, 
94  Ind.  333.  They  may,  however,  neither  show  that  the  belief  was 
true  nor  that  it  was  without  any  foundation,  but  may  disclose  va- 
rious facts  which  the  mind  in  question  considered  and  from  which 
it  drew  conclusions,  and  these,  however  illogical,  or  inadequately 
supported,  can  rarely  or  never  be  deemed  Insane  delusions.  Be- 
fore anyone  can  be  held  to  have  an  insane  delusion  because  of  his 
entertaining  a  belief,  it  is  necessary  to  examine  the  grounds  of  hia 
belief,  not  ordinarily  for  the  purpose  of  ascertaining  whether  it 
was  well  founded,  but  to  determine  whether  they  were  such  that 
therefrom,  rather  than  from  a  disordered  mind,  the  belief  or  sus- 
picion in  question  may  have  arisen:  Mullins  v.  Cottrell,  41  Miss. 
317;  Foster  v.  Dlckerson,  64  Vt.  233;  In  re  White.  121  N.  Y. 
406;  Matter  of  Forman's  Will,  54  Barb.  289;  Cole's  Will,  49  Wis. 
179;  In  re  Cline's  Will,  24  Or.  175;  41  Am.  St.  Rep.  851;  Stackhouse 
V.  Horton,  15  N.  J.  Eq.  202,  228;  Middleditch  v.  Williams,  45  N.  J. 
Eq.  734.  If  that  which  is  claimed  to  have  been  a  delusion  could 
have  been  true,  its  falseness  must  not  be  presumed,  and  he  who 
claims  that  it  was  a  delusion  must  assume  the  burden  of  proving 
that  it  did  not  happen:  Jenckes  v.  Court  of  Probate,  2  R.  I.  255. 
Nor  Is  proof  of  this  fact  sufficient  if  it  might  readily  have  hap- 
pened, and  the  circumstances  were  such  that  from  them  a  belief 
or  suspicion  that  it  happened  might  have  been  engendered  in  a 
sane,  though  illogical  or  suspicious,  mind.  Hence  if  it  is  claimed 
that  a  wife  had  an  insane  delusion  respecting  the  conduct  of  her 
husband  with  other  women,  evidence  is  admissible  to  show  what 
his  conduct  and  reputation  in  this  respect  were:  Foster  v. 
Dlckerson,  64  Vt.  233;  Matter  of  Forman's  Will,  54  Barb. 
289.  So  if  a  child  has  been  disinherited  by  its  father,  and  the 
claim  is  that  his  action  was  due  to  a  delusion  respecting  its  illegiti- 
macy, the  claim  cannot  be  sustained  if  it  appears  that  circum- 
stances were  disclosed  to  him  from  which  his  belief  or  suspicion 
arose  tending  in  some  degree  to  support  it,  though  inconclusive 
in  character,  and  not  sufficient  to  have  created  the  same  belief  or 
suspicion  in  the  mind  of  another:  Potter  v.  Jones,  20  Or.  239;  In  re 
Cline's  Will,  24  Or.  175;  41  Am.  St.  Rep.  851;  Clapp  v.  FuUerton, 
34  N.  Y.  190;  90  Am.  Dec.  681.  Whatsoever  be  the  nature  of  the 
supposed  delusion,  if  there  was  any  foundation  for  it,  and  it  res'.a 
on  such  foundation,  it  may  be  a  mistake,  or  an  erroneous  conclu- 
sion, but  it  is  not  a  delusion:  Stackhouse  v.  Horton,  15  N.  J.  Eq. 
202,  228;  State  v.  Lewis,  20  Nev.  360;  Middleditch  v.  Williams,  45 
N.  J.  Eq.  734.  "If  there  are  facts,  however  insufficient  they  may 
in  reality  be,  from  which  a  prejudiced,  or  a  narrow,  or  a  bigoted 
mind  might  derive  a  particular  idea  or  belief,  it  cannot  be  said 
that  the  mind  is  diseased  in  that  respect.  The  belief  may  be  illogi- 
oal  or  preposterous,  but  it  is  not,  therefore,  evidence  of  insanity 
in  the  person.  Persons  do  not  always  reason  logically,  or  correctly, 
from  facts,  and  that  may  be  because  of  their  prejudices,  or  of  the 
perversity,  or  peculiar  construction  of  their  minds.  Wills,  how- 
ever, do  not  depend  for  their  validity  upon  the  testator's  ability  to 
reason  logically,  or  upon  his  freedom  from  prejudices":  In  re 
.White,  121  N.  Y.  406.    Hence,  if  a  testator  believes  that  his  helrt 
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have  not  treated  him  rightly,  or  that  his  children  have  been  dis- 
obedient, or  a  wife  that  her  husband  has  been  unkind  or  untruo, 
and,  under  the  influence  of  such  belief,  malces  a  will,  it  cannot  be 
avoided  as  for  an  insane  delusion  if,  in  forming  the  belief  or  sus- 
picion, the  testator  or  testatrix  drew  conclusions  from  real  facts 
and  circumstances,  though,  in  the  opinion  of  the  judge  or  jury,  the 
conclusions  had  little,  or  no,  support  in  the  facts  and  circum- 
stances from  which  they  were  thus  drawn:  Matter  of  Forman's 
Will,  54  Barb.  289;  Muliins  v.  Cottrell,  41  Miss.  317;  Shorb  v.  Bru- 
baker,  »4  Ind.  165;  Hite  v.  Sims,  94  Ind.  333;  Estate  of  Carpenter, 
94  Cal.  406.  The  making  of  a  will  by  one  spouse,  excluding  the 
other  from  participation  in  the  testator's  estate,  is  often  due  to 
jealousy  or  a  suspicion  of  unfaithfulness  to  the  marital  obliga- 
tion, and,  when  such  is  the  case,  the  suspicion  is  generally  claimed 
to  have  been  founded  in  a  delusion.  It  is  rarely  possible,  after  the 
death  of  the  spouse  thus  entertaining  the  suspicion  against  the 
other,  to  prove  on  what  ground  it  rested,  and  the  courts  are  appar- 
ently very  averse  to  treating  it  aa  an  insane  delusion.  Thus  in 
Cole's  Will,  49  Wis.  179,  the  court  said:  "It  must  be  conceded  thsit 
the  belief  of  deceased  in  respect  to  the  unchastity  of  his  wife,  per- 
sisted In,  as  it  was,  without  evidence  to  support  it,  and  against  all 
reasonable  probabilities  of  its  truth,  looks  very  much  like  insane  de- 
lusion. Yet  it  is  not  necessarily  so.  Observation  teaches  us  that 
there  is  a  very  large  class  of  people,  whose  sanity  is  undoubted,  who 
are  unduly  jealous  or  suspicious  of  others,  and  especially  of  those 
closely  connected  with  them,  and  who,  upon  the  most  trivial,  even 
whimsical  grounds,  will  wrongfully  impute  the  worst  motives  and 
conduct  to  those  in  whom  they  ought  to  confide.  This  insanity, 
which  Is  developed  in  a  great  variety  of  forms,  is  altogether  too  com- 
mon, and  too  many  persons,  confessedly  sane,  are  to  a  greater  or 
less  extent  afllicted  with  it,  to  justify  us  in  saying  that  because  the 
deceased  was  so  afflicted  he  was  insane,  or  the  victim  of  insane 
delusion.  The  line  between  the  unfounded  and  unreasonable  sus- 
picions of  a  sane  mind  (for  doubtless  there  are  such)  and  insane 
delusion.  Is  sometimes  quite  indistinct  and  difficult  to  be  defined. 
However,  the  legal  presumption  is  in  favor  of  sanity,  and  on  the 
issue  of  sanity  or  insanity  the  burden  is  upon  him  who  asserts  in- 
sanity to  prove  It.  Hence,  in  a  doubtful  case,  unless  there  appears 
a  preponderance  of  proof  of  mental  unsoundness,  the  issue  should 
be  found  the  other  way." 

Notwithstanding  what  has  been  said  in  the  courts  to  the  effect 
that  an  erroneous  conclusion,  drawn  from  existing  evidence 
brought  to  the  attention  of  the  testator,  cannot  be  regarded  as  a 
delusion,  there  are  some  cases  not  wholly  reconcilable  with  this 
view.  Thus  where  It  was  shown  that  the  principal  legatee  was 
born  some  years  after  the  testator's  marriage  to  his  mother,  but 
that  he,  nevertheless,  bore  the  peculiar  distinctive  marks  of  the 
negro  race,  while  his  mother  and  the  testator  were  white  persons 
of  fair  complexion,  the  latter's  continued  belief,  notwithstanding 
these  marks,  that  the  legatee  was  his  son,  was  deemed  sufficient 
evidence  of  an  insane  delusion:  Florey  v.  Florey,  24  Ala.  241. 
This  decision,  however,  Is  perhaps  more  attributable  to  a  preju- 
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•dice  In  the  mind  of  the  court  against  all  persons  bearing  the  dis- 
tinctive marlcs  in  question  than  to  any  intention  on  its  part  to 
^eny  the  existence  and  reasonableness  of  the  well-established  rule, 
that  an  incorrect  conclusion  drawn  from  evidence  is  not  to  be 
treated  as  an  Insane  delusion. 

A  will  made  under  the  influence  of  a  mistake  or  a  misapprehen- 
«ion  of  facts  may  not  represent  what  would  have  been  the  testa- 
tor's disposition  of  his  property  had  the  mistalce  not  existed. 
Whether,  under  any  circumstances,  such  a  mistalie  is  available  to 
persons  disinherited  through  its  influence  is  a  question  not  appro- 
priate for  consideration  here.  It  is  sufficient  for  the  purposes  of 
our  present  inquiry  to  state  that  a  mistalce  or  misapprehension  of 
this  character  is  not  an  insane  delusion:  Mosser  v.  Mosser,  32  Ala. 
551;  Brace  v.  Black,  125  lU.  33;  Martin  v.  Thayer,  37  W.  Va.  38. 

Prejudices— Eccentricities.— Sane  persons  often  entertain  violent 
and  unreasonable  prejudices,  sometimes  extending  to,  and  result- 
ing in,  the  disinheritance  of  their  heirs  at  law.  There  is,  however, 
a  wide  distinction  between  prejudice  and  insane  delusion,  though 
the  former  is  sometimes  the  result  of  the  latter.  Though  a  will  is 
probably,  or  manifestly,  the  result  of  a  prejudice  on  the  part  of 
the  testator  which  all  other  persons,  under  the  existing  circum- 
stances, so  far  as  disclosed  to  them,  must  deem  unreasonable,  it 
cannot,  on  that  ground,  be  avoided  as  the  product  of  an  insane  de- 
lusion, for  perhaps  the  majority  of  wills  result  either  from  a  bias 
in  favor  of  their  beneficiaries,  or  a  prejudice  against  heirs  at  law 
not  susceptible  of  being  accounted  for  by  the  rules  of  logic. 
Hence  the  general  statement,  nowhere,  so  far  as  we  are  aware, 
dissented  from,  that  neither  eccentricity  nor  prejudice,  nor  both 
together,  can  be  regarded  as  an  insane  delusion:  Carter  v.  Dixon, 
69  Ga.  82;  Schneider  v.  Manning,  121  111.  376;  Sherley  v.  Sherley, 
81  Ky.  240;  Slackhouse  v.  Horton,  15  N.  J.  Eq.  202,  228;  Coit 
V.  Patcher,  77  N.  Y.  533;  Boughton  v.  Knight,  L.  R,  3  Pro.  &  D. 
64.  We  have  already  suggested,  however,  that  a  prejudice  may 
be  the  result  of  an  insane  delusion,  and  there  are,  doubtless,  in- 
stances in  which  its  existence  is  so  unreasonable  as  to  warrant  a 
judge  or  jury  in  attributing  it  to  such  a  delusion:  Thomas  v.  Car- 
ter, 170  Pa.  St.  272;  50  Am.  St.  Rep.  770.  Hence,  where  a  jnry 
was  instructed  to  disregard  all  evidence  in  reference  to  ill-will, 
prejudice,  or  hatred  entertained  by  the  testator  toward  one  of  liis 
relatives,  it  was  held  that  sucli  instruction  was  erroneous  and 
prejudicial,  the  court  saying:  "While  ill-will,  prejudice,  hatred,  or 
the  exhibition  of  violent  passion  by  a  person  usually  good  natured 
and  affable  do  not  of  themselves  constitute  insanity,  they  may, 
and  often  are,  manifestations  of  mental  derangement;  and  evidence 
of  their  existence  with  reference  to  persons  so  nearly  related  as 
to  be  naturally  entitled  to  his  bounty  against  whom  he  entertained 
.  fiuspicions  which  might  affect  the  disposition  of  his  property, 
should  be  left  to  the  jury  to  determine  whether  they  result  from 
naturally  ungovernable  passions,  or  were  produced  by  provocation, 
or  were  the  indication  or  sign  of  a  decaying  or  decayed  mind"; 
Sherley  v.  Sherley,  81  Ky.  240.  Thus,  speaking  of  the  question 
whether  a    prejudice  or    harsh    feeling    entertained    by  a  parent 
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toward  his  children  might  not  be  evidence  of  Insanity,  Sir  JamcR 
Hannen  said:  "It  is  unfortunately  not  a  thing  unknown  that  par- 
ents (In  justice  to  women,  I  am  bound  to  say  it  is  more  frequently 
the  case  with  fathers  than  with  mothers),  that  they  talie  unduly 
harsh  views  of  the  characters  of  their  children,  sons  especially. 
That  is  not  unlinown.  But  there  is  a  limit  beyond  which  one  feels 
that  it  ceases  to  be  a  question  of  harsh,  unreasonable  judgment  of 
character,  and  that  the  repulsion  which  a  parent  exhibits  toward 
one  or  more  of  his  children  must  proceed  from  some  mental  defect 
in  himself.  It  is  so  contrary  to  the  whole  current  of  human  nature 
that  a  man  should  not  only  form  a  harsh  judgment  of  his  chil- 
dren, but  that  he  should  put  that  into  practice,  so  as  to  do  them 
injury  or  deprive  them  of  advantages  which  most  men  desire  to 
copfer  upon  their  children.  I  say  there  is  a  point  at  which  such 
repulsion  and  aversion  are  of  themselves  evidence  of  unsoundness 
of  mind.  Fortunately,  the  case  is  rare.  It  is  almost  unexampled 
that  a  delusion  consisting  of  aversion  to  children  is  manifested 
without  other  signs  which  may  be  relied  upon  to  assist  one  in  form- 
ing an  opinion  on  that  point":  Bough  ton  v.  Knight,  L.  R.  3  Pro.  & 
D.  64,  69.  In  the  case  of  Dew  v.  Clarke,  1  Add.  Ecc.  279,  for  the 
purpose  of  avoiding  a  will  disinheriting  testator's  daughter,  she 
pleaded  that  immediately  after  her  birth  he  showed  great  antip- 
athy, refusing  to  see  her  for  two  or  three  years,  that  he  labored 
under  great  and  continuous  delusion  of  mind  respecting  her,  declar- 
ing that  she  was  invested  by  nature  with  singular  depravity,  and 
was  the  special  property  of  Satan,  and  that,  as  she  advanced  in 
life,  he  continued  to  entertain  similar  notions  respecting  her  until 
the  time  of  his  death.  The  question  being  presented  whether  the 
plea  thus  sought  to  be  interposed  could  be  entertained,  the  judge 
determined  this  question  in  the  affirmative,  adding  that  it  waa 
not  likely  that  the  proof  would  come  up  to  the  pleading,  and  even 
if  it  did,  he  did  not  pledge  himself  to  pronounce  against  the  will. 
and  that  he  gave  the  daughter  notice  that  the  burden  of  proof 
rested  with  her,  and  that,  "she  must  understand  that  no  course  of 
harsh  treatment,  no  sudden  bursts  of  violence,  no  display  of  unkind 
or  even  unnatural  feeling  merely,  can  avail  in  proof  of  her  allega- 
tion; she  can  only  prove  it  by  making  out  a  case  of  antipathy 
clearly  resolvable  into  mental  derangement,  and  plainly  evincin« 
that  the  deceased  was  insane  as  to  her,  notwithstanding  his  general 
sanity."  Notwithstanding  the  opinion  thus  expressed  that  the  evi- 
dence would  probably  not  sustain  the  plea,  the  prophecy  of  the 
learned  judge  was  not  verified.  The  evidence  as  disclosed  at  the 
trial,  was  of  a  remarkable  character,  and  amply  proved  the  daugh- 
ter to  have  been  of  a  sweet  and  kindly  disposition,  to  have  enter- 
tained and  evinced  more  filial  devotion  than  could  have  been  an- 
ticipated under  the  circumstances,  and  that  the  feeling  and  con- 
duct of  her  father  toward  her  during  her  entire  life,  showed  such 
unfounded  aversion  and  such  aggravated  unkindness  that  they 
could  be  attributed  to  none  other  than  insane  delusions,  and  lient  e 
the  will  was  pronounced  null  and  void,  and  the  father  to  have 
died  intestate  in  law:  Dew  v.  Clarke,  3  Add.  Ecc.  79. 
Moral  /nsanify.— Prejudices  and  aversions  may  amount  to  mcra> 
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insanity,  which  has  been  described  as  "consisting  of  a  morbid  per- 
version of  the  feelings,  affections,  and  active  powers  without  any 
allusion  to  erroneous  conviction  impressed  upon  the  understand- 
ing." It  may,  of  course,  be  associated  with,  or  result  from,  delu- 
sion or  from  total  insanity,  but,  standing  alone,  it  is  not  deemed 
a  delusion,  nor  sufficient  to  avoid  a  testamentary  disposition 
attributable  to  its  influence:  In  re  Formau's  Will,  54  Barb.  2jl; 
Boardman  v.  Woodman,  47  N.  H.  120;  Mayo  v.  Jones,  78  N.  C.  402; 
Frere  v.  Peacock,  1  Rob.  Ecc.  442. 

Spiritualism  and  Other  Beliefs  in  the  Supernatural— As  heretofore 
suggested,  there  are  many  beliefs  which  it  is  impossible  to  prove 
either  to  be  true  or  false,  and  hence  courts,  when  refusing  to  give 
effect  to  wills  made  under  their  influence,  have  professed  to  do  so 
not  upon  the  ground  that  the  testators  were  subject  to  insane  delu- 
sions; but  that,  in  making  their  wills,  they  were  the  subjects  of 
undue  Influences.    With  respect  to  the  many  diverse  religious  be- 
liefs in  the  world,  but  few  can  possibly  be  true,  and  both  courts 
and  juries  would  hesitate  to  affirm  that  persons  believing  the  oth- 
ers were  either  insane,  oi;  the  subjects  of  insane  delusion.    When 
we  come  to  beliefs  in  witchcraft  and  in  spiritualism,  the  qucs'.ioa 
Is  involved  in  more  doubt,  but  as  it  is  here  impossible  to  prove  that 
persons  do  not  have  communication  with  the    spirits  of    the  de- 
parted, or  that  there  are  not  witches  and  persons  under  their  In- 
fluence, the  courts  will  not  judicially  declare  that  a  belief  in  either 
is  a  delusion,  insane  or  otherwise.    Where  a  belief  in  witchcraft 
was  insisted   upon  as  sufficient  evidence    of    insanity,   the  court 
'uled  otherwise,  saying:  "From  the  visits  of  the  angels  to  Lot  and 
others  of  the  patriarchs  (without  referring  to  the  scenes  in  the 
garden  of  Eden),  down  to  this  time,  when  the  spirits,  like  Poe's 
stately  midnight  raven,  come  gently  rapping,  rapping  at  the  cham- 
ber-door of  modern  mediums,  some  of  whom  are  eminent  pei'sons, 
the  world— pagan,  Jewish,  and  Christian— have,  to  a  greater  or  less 
extent,  believed  In  spiritual  existences,  some  being  good  and  some 
evil,  which  have  maintained  a    connection  with,  and    manifested 
their  powers  through,   human    beings,   in    case    of    the  witch   of 
Endor  of  even  raising  the  dead;  while  scarcely  any  pretend  to  be 
and  no  one  in  fact  is,  able  to  explain  the  mystery,  to  unfold  the 
manner  of  their  operations,  or  lay  down  the  laws  governing  them. 
The  prevalence  of  the  belief,  however,  and  the  authority  on  which 
it  rests,  are  sufficiently  extensive  and  respectable  to  shield  any  in- 
dividual indulging  it  from  the  charge,  if  not  of  weakness,  at  least 
of  insanity,  on   account  of  such   belief":  Addington   v.   WMlson,   5 
Ind.  139;  61  Am.  Dec.  81.    These  remarks  are  equally  applicable  to 
a  belief  in  the  doctrine  of  metempsychosis,  or  any  other  belief  in 
a  matter  regarding  our  future  state.    "The  Insanity  of  an  opinion 
must  be  established  only  with  reference  to  moans  of  knowledge 
accessible  to  men  of  common  minds  and  understanding,  and  not 
upon  the  results  of  profound  scientific  researches  or  experiment,  or 
scholastic  theology,  or  religious  tenets  concerning  the  matter  of  the 
infinite,  or  the  tendency  of  the  race  beyond  the  present,  which,  it- 
self, is  too  vast  and   ms'Sterious  a  ground  for  the  finite  mind   to 
comprehend;  and  if  we  are  so  much  at  fault,  or  deficient,  and  so 
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At  variance  In  opinion  of  the  truth  of  the  present,-  how  can  we  pre- 
sume to  hold  one  insane,  as  to  our  nature  and  destiny  in  the  fu- 
ture": Bonard'8  Will,  16  Abb.  Pr.,  N.  S.  185;  Matter  of  Forman'8 
Will,  54  Barb.  289;  Thompson  v.  Quimby,  2  Bradf.  449. 

So  many  have  Believed  in  Dreams,  in  Ohosts,  in  Divining  Rods,  in 
Fortune  Tellers,  in  Alchemy,  in  Clairvoyance,  in  the  Philosopher's  Stone, 
and  in  Every  Sort  of  Absurdity  that  we  cannot  regard  any  of  these 
believers  as  Insane,  unless  we  go  further,  and  adopt  a  view  which 
contains  in  It  as  large  an  element  of  truth  as  any  other,  namclv. 
that  no  person  is  sane.  Undoubtedly  all  beliefs  must  create  in  the 
mind  of  all  persons  regarding  them  as  absurd  a  suspicion  of  a 
want  of  sanity  on  the  part  of  the  believers,  and  this  suspicion 
grows  into  conviction  when  It  is  shown  that  the  belief  has  domin- 
ated the  mind  of  the  believer  to  the  extent  that  lie  yielded  to  it, 
rather  than  to  the  voice  of  affection,  of  experience,  or  of  reason. 
The  mere  fact  that  a  person  believes  in  witchcraft,  in  dreams,  in 
clairvoyance,  spiritualistic  mediums,  etc.,  standing  alone,  is  not 
satisfactory  evidence  of  his  want  of  sanity:  Addington  v.  Wilson, 
6  Ind.  137;  61  Am.  Dec.  81;  Claflln  Will  case,  32  Wis.  557;  but  evi- 
dence  of  these  facts  is  admissible  when  the  inquiry  is  in  respect 
to  his  sanity,  and  may  be  sufficient,  in  connection  with  other  evi- 
dence, such  as  being  enfeebled  by  old  age  or  illness,  to  show  in- 
sanity, or,  at  least  weakness  of  mind  and  the  surrender  of  his  own 
will  to  some  supposed  exterior  influence:  Woodbury  v.  Obear,  7 
Gray,  467. 

The  Truth  of  a  System  of  Theology,  or  of  a  Belief  in  Future  Reward's 
■and  Punishments,  or  respecting  the  condition  of  the  soul  after  death 
or  before  this  life,  cannot  be  made  the  subject  of  judicial  inquiry 
and  decision,  and  even  though  some  system  of  theology  may  be 
recognized  by  law,  and  hence  accepted  by  legislators  and  judges, 
or  the  great  majority  of  them,  as  true,  it  cannot  be  held  that  per- 
sons entertaining  a  different  religious  faith  are  wholly  or  partially 
Insane:  Weir's  Will,  9  Dana,  434;  Robinson  v.  Adams,  62  Me.  405; 
16  Am.  Rep.  473;  Gass  v.  Gass,  3  Humph.  278. 

The  Courts  unll  not,  however.  Sustain  Wills  or  Other  Dispositions  of 
Property  made  under  the  Domination  of  religion,  spiritualism,  mes- 
merism, clairvoyance,  fortune  telling,  or  other  kindred  beliefs  or 
faiths,  where  it  appears  probable  that  the  testator  surrendered 
his  own  xAU,  affection,  or  judgment,  and  substituted  in  its  place 
what  he  supposed  to  be  a  command  or  recommendation  from  sur-h 
supernatural  sources.  Where  it  appeared  that  a  testator  became 
a  religious  enthusiast  and  a  believer  in  faith  cures,  and  made  many 
-donations  to  institutions  devoted  to  such  cures,  that,  failing  to  gain 
converts  amongst  his  neighbors  and  his  own  family,  he  grew  co'd 
toward  them,  and  seemed  to  feel  that  it  was  his  duty  to  reject 
them  If  they  persisted  In  refusing  to  obey  the  teachings  of  his 
faith,  and  that  entertaining  these  views,  he  disinherited  his  chil- 
dren and  gave  his  estate  to  the  Institutions  In  which  he  had  become 
Interested,  the  court  said:  "From  this  glance  at  the  facts  it  is  ap- 
parent that  the  general  sanity  of  the  testator  is  not  denied.  Upcn 
all  subjects  except  one  he  seems  to  have  acted  as  other  men  act, 
and  to  have  entertained  opinions  such  as  many  admittedly  sane 
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men  hold.  The  allegation  Is  that  upon  one  subject  he  was  under  a 
delusion  which  for  many  years  controlled  his  action,  and  which 
led  him  at  last  to  disinherit  his  children.  The  point  is  a  narrow 
one.  His  views  about  faith  were  extreme,  but  they  are  substan- 
tially held  by  many  persons  whose  sanity  is  not  questioned.  His 
belief  in  the  possibility  of  cures  as  the  result  of  the  exercise  of 
faith  on  the  part  of  the  patient  or  healer,  or  both  together,  is  a  be- 
lief practically  Identical  with  that  held  by  many  other  persons  who 
reject  all  remedies  when  sick,  and  rely  on  what  is  variously  called 
faith  cure,  mind  cure.  Christian  Science,  or  the  lilie.  The  ques- 
tion is  not  so  much  what  he  believed  on  these  subjects,  as  what 
effect  had  his  beliefs  on  his  mental  condition.  Did  his  beliefs  un- 
settle his  judgment,  and  leave  him  under  the  influence  of  a  delu- 
sion that  usurped  the  place  of  reason  and  controlled  his  will?  If 
this  was  his  condition,  then,  as  to  this  subject,  he  did  not  have 
a  'sound  and  disposing  mind  and  memory,'  although  as  to  every  other 
subject  his  soundness  be  conceded":  Taylor  v.  Trich,  165  Pa.  SU 
586;  44  Am.  St.  Rep.  679. 

Undue  Influence  of  Spiritualism. — It  has  been  necessaiy  to  apply 
the  principles  to  which  we  have  just  referred  to  cases  involving 
a  belief  In  spiritualism,  more  frequently  than  to  those  Involving 
any  other  form  of  belief.  It  may  be  regarded  as  judicially  estab- 
lished that  spiritualism  is  not,  in  law,  either  insanity  or  an  insane 
delusion,  and  that,  standing  alone,  it  does  not  constitute  evidence 
of  mental  unsoundness:  In  re  Spencer,  9G  Cal.  448;  "Whipple  v.  Eddy, 
IGl  111.  114;  Otto  V.  Doty,  61  Iowa,  23;  Brown  v.  Ward,  53  Md. 
376;  36  Am.  Rep.  422;  McClary  v.  Stull,  44  Neb.  175;  Middlcditch 
V.  Williams,  45  N.  J.  Eq.  735;  La  Bau  v.  Vanderbilt,  3  Redf.  384; 
Will  of  Smith,  52  Wis.  543;  38  Am.  Rep.  756;  Thompson  v.  Hawks. 
14  Fed.  Rep.  902;  Orchardson  v.  Cofield,  171  111.  14;  post,  p.  211. 
In  one  case  It  appeared  that  a  grantor  whose  conveyance  was 
sought  to  be  annulled  "had  for  a  long  time  had  an  hallucinati  n 
that  she  could  see  fairies;  conversed  with  them;  set  the  table  for 
them;  thought  sticks  of  wood  fairies;  wanted  to  keep  on  the  good 
side  of  them;  imagined  she  could  see  departed  spirits,  particularly 
of  her  children;  Imagined  she  could  see  their  whitened  bones,  and 
could  not  be  led  to  believe  but  that  some  of  them  were  dead;  called 
people's  attention  to  seeing  their  spirits  out  in  the  road";  but  the 
court  held  that  all  this  did  not  show  that  she  was  insane:  Lewis 
V.  Arbuckle,  85  Iowa,  335.  In  this  case  there  was,  however,  amiile 
evidence  respecting  the  general  condition  of  tlie  mental  faculties 
of  the  person  whose  competency  was  in  question,  and  it  appeared 
that  her  capacity,  except  in  reference  to  the  alleged  delusion,  was 
good,  and  that  the  will  assailed  was  not  affected  by  them.  If  on 
the  other  hand,  it  is  shown  that  the  act  in  question  was  the  result 
of  a  belief,  and  that  in  doing  what  he  did  the  believer  was  dom- 
inated by  his  belief  and  supposed  himself  to  be  acting  in  obedient  e 
to  some  communication  received  from  tlie  spirit  world,  the  act  or 
deed  cannot  be  regarded  as  his  and  successfully  asserted  against 
him  or  his  heir  at  law:  Robinson  v.  Adams,  G2  Me.  405;  16  Ara. 
Rep.  473;  McClary  v.  Stull.  44  Nel).  189;  Greenwood  v.  Cline,  7  Or, 
17.    If  a  testator  makes  a  disposition  of  his  property  in  favor  of 
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one  he  believes  able  to  communicate  with  departed  spirits,  or  in 
favor  of  his  religious  teacher  or  adviser,  further  evidence  of  the 
influence  under  which  the  disposition  was  made  is  unnecessary  to 
defeat  It.  It  is  presumed  to  have  been  the  fruit  of  undue  influence 
over  the  testator  by  the  spiritualistic  medium  or  religious  adviser 
or  teacher:  Connor  v.  Stanley,  72  Cal,  556;  1  Am.  St.  Rep.  84;  Leigb- 
ton  V.  Orr,  44  Iowa,  679;  Schofield  v.  Walker,  58  Mich.  96;  Marx  v. 
McGlynn,  88  N.  Y.  357;  Thompson  v.  Hawks,  14  Fed.  Rep.  902; 
Lyon  v.  Holme,  L.  R.  6  Eq.  C.  653;  Orchardson  v.  Cofield,  171  111. 
14;  post,  p.  211. 

Insane  Delusions  and  Testamentary  Capacity  may  Coexist— In  the 
first  paragraph  of  this  note,  we  quoted  from  the  opinion  of  an 
eminent  English  judge  written  in  the  latter  half  of  the  present 
century,  language  affirming  that  a  person  could  not  be  held  to  have 
the  requisite  testamentary  capacity  to  dispose  of  his  property  by 
will  if  he  were,  at  its  execution,  partially  insane,  or,  in  other  words, 
subject  to  an  insane  delusion,  though  not  In  respect  to  any  matter 
affecting  the  disposition  so  made  by  him  of  his  property.  Long 
before  the  decision  referred  to.  Sir  John  NichoU  had,  in  Dew  v. 
Clarke,  1  Add.  Ecc.  279,  assumed  that  partial  insanity  upon  a  par- 
ticular subject,  or  rather  respecting  or  against  a  particular  person, 
might  be  a  material  subject  of  inquiry,  and  that  being  established, 
might  prove  sufficient  to  Invalidate  a  will  attempting  to  disinherit 
the  person  against  whom  the  partial  insanity  existed;  and  subse- 
quently pronounced  the  will  in  question  void  because  of  such  par- 
tial Insanity,  though  the  testator  was  In  other  respects  shown  to 
be  possessed  of  good  mental  capacity:  Dew  v.  Clarke,  3  Add.  Ecc. 
79.  Nevertheless,  when  the  question  was  ultimately  presented  for 
decision  to  the  court  of  queen's  bench  in  1870,  Chief  Justice  Cock- 
burn  regarded  It  as  substantially  a  new  question,  showing  in  the 
course  of  his  opinion  that  the  cases  which  had  apparently  affirmed 
that  a  testator's  will  must  necessarily  be  void  if  made  while  he 
was  partially  insane,  did  not  necessarily  involve  that  question,  be- 
cause they  "were  cases  of  general,  and  not  of  partial,  insanity; 
in  both  the  delusions  were  multifarious,  and  of  the  wildest  and 
most  irrational  character,  abundantly  indicating  that  the  mind 
was  diseased  throughout.  In  both  there  was  an  Insane  suspicion 
or  dislike  of  persons  who  should  have  been  objects  of  affection; 
and,  what  is  still  more  important.  It  was  palpable  that  the  delu- 
sions must  have  influenced  the  testamentary  disposition  impugned. 
In  both  these  cases,  therefore,  there  existed  ample  ground  for  set- 
ting aside  the  will  without  resorting  to  the  doctrine  in  question." 
The  chief  justice  further  declared  that  the  court  felt  at  liberty  to 
consider  for  themselves  the  principle  properly  applicable  to  the 
case  then  before  them,  and  that  "the  senses,  the  Instincts,  the  af- 
fections, the  passions,  the  moral  qualities,  the  will,  perception, 
thought,  reason,  imagination,  memory,  are  so  many  distinct  facul- 
ties or  functions  of  the  mind.  The  pathology  of  mental  disease 
and  the  experience  of  insanity  in  its  various  forms  teach  us  that 
while,  on  the  one  hand,  all  the  faculties,  moral  and  intellectua!, 
may  be  Involved  In  one  common  ruin,  as  in  the  case  of  the  raving 
maniac,  in  other  instances  one  or  more  only  of  these  faculties  or 
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functions  may  be  disordered,  while  the  rest  are  left  unimpaired 
and  undisturbed;  that  while  the  mind  may  be  overpowered  by  delu- 
sions which  utterly  demoralize  it  and  unfit  it  for  the  perception  of 
the  true  nature  of  surrounding  things,  or  for  the  discharge  of  the 
common  obligations  of  life,  there  often  are,  on  the  other  hand,  de- 
lusions, which,  though  the  offspring  of  mental  disease,  and  so  far 
constituting  Insanity,  yet  leave  the  individual  in  ail  other  respects 
rational  and  capable  of  transacting  the  ordinary  cares  and  fulfill 
the  duties  and  obligations  incident  to  the  various  relations  of  life. 
No  doubt  when  delusions  exist  which  have  no  foundation  in  reality, 
and  spring  only  from  a  diseased  and  morbid  condition  of  the  mind, 
to  that  extent  the  mind  must  necessarily  be  talien  to  be  unsound; 
just  as  the  body,  if  any  of  its  parts  or  functions  is  affected  by  local 
disease,  may  be  said  to  be  unsound,  though  ail  its  other  members 
may  be  healthy,  and  their  powers  or  functions  be  unimpaired.  But 
the  question  still  remains,  whether  such  partial  unsoundness  of  the 
mind.  If  It  leaves  the  affections,  the  moral  sense,  and  the  general 
power  of  the  understanding  unaffected,  and  is  wholly  unconnected 
with  the  testamentary  disposition,  should  have  the  effect  of  talcing 
away  the  testamentary  capacity,"  The  chief  justice  next  proceed- 
ed to  consider  the  jurisprudence  of  other  countries,  seelcing,  but 
not  finding,  guidance  from  the  ancient  and  modern  writers  upon 
civil  law.  Relying,  therefore,  more  upon  principle  than  upon  pre- 
cedent, he  reached  the  conclusion  that,  "if  the  human  instincts  and 
affections,  or  the  moral  sense,  become  perverted  by  mental  disease; 
If  insane  suspicions,  or  aversions,  talie  the  place  of  natural  affec- 
tion; If  reason  and  judgment  are  lost,  and  the  mind  becomes  a  prey 
to  Insane  delusions,  calculated  to  interfere  with  and  destroy  its 
functions,  and  to  lead  to  a  testamentary  disposition  due  only  to 
their  baneful  influence;  In  such  a  case  it  is  obvious  that  the  condi- 
tion of  the  testamentary  power  fails,  and  that  a  will  made  under 
such  circumstances  ought  not  to  stand";  and  "if  the  mind,  though 
possessing  sufficient  power,  undisturbed  by  frenzy  or  delusion,  to 
take  Into  account  all  the  considerations  necessary  to  the  proppr 
making  of  a  will,  should  be  subject  to  some  delusion,  but  such  de- 
lusion neither  exercises,  nor  is  calculated  to  exercise,  any  influence 
on  the  particular  disposition,  and  a  rational  and  proper  will  is  the 
result,'"  then  that  we  ought  not  to  deny  to  the  testator  the  capacity 
to  dispose  of  his  property:  Banks  v,  GoodfelloW,  L,  R.  5  Q.  B.  549, 
560;  565;  Boughton  v.  Knight,  3  P,  &  M.  64;  Smee  v.  Smee,  49  L,  J. 
P.  &  M.  8;  Jenkins  v,  Morris,  L,  R,  14  Ch,  Div.  674. 

Insane  Delusions,  When  do  not  Affect  Testamentary  Copoctij/.— The 
American  decisions  concede  more  unreservedly  than  the  English, 
that  the  same  person  may  be,  at  the  same  moment,  sane  as  to  some 
subjects  and  Insane  as  to  others,  and  though  he  is  proved  to  be 
subject  to  some,  or  even  to  many.  Insane  delusions,  he  may,  not- 
withstanding, have  ability  to  contract  or  to  make  testamentary  dis- 
position of  his  property.  In  truth,  these  delusions  can  scarcely  1  e 
regarded  as  evidence  of  general  insanity,  and  when  evidence  of 
them  is  opposed  by  other  evidence  tending  to  prove  the  general 
competency  of  the  person  whose  mind  is  in  question  to  attend  to 
bis  own  affairs,  and  to  dispose  of  them  with  sagacity,  or,  at  least, 


96  People  v.  Hubert.  [CaL 

In  obedience  to  the  free  impulses  and  motives  of  his  mind,  his  con- 
tracts and  his  dispositions  of  his  property,  testamentary  and  other- 
wise, must  be  treated  as  valid,  unless  connected  in  some  way  with 
his  insane  delusions:  Lucas  v.  Parsons,  24  Ga.  640;  71  Am.  Dec.  147; 
Maynard  v.  Tyler,  168  Mass.  107;  Kice  v.  Rice,  50  Mich.  448;  Bovard 
V.  State,  30  Miss.  600;  Benoist  v.  Murrin,  58  Mo.  307;  Boardman  v. 
Woodman,  47  N.  H.  120,  Hollinger  v.  Syms,  37  N.  J,  Eq.  221;  Shaw's 
Will,  2  Kedf.  107;  Potter  v.  McAlpine,  3  Dem.  122;  Jones  v.  Hughes, 
15  Abb.  N.  C.  141;  Matter  of  Vedder,  6  Dem.  92;  Thompson  v. 
Thompson,  21  Barb.  107;  Shreiner  v.  Shreiner,  178  Pa.  St.  57;  Pur- 
year  V.  Reese,  6  Cold.  21;  Denson  v.  Beazley,  34  Tex.  191.  Doubtless 
there  are  many  cases  where  delusion  or  monomania  confessealy 
exists,  but  is  so  clearly  irrelevant  to  the  transaction  assailed  that 
the  one  cannot  be  deemed  to  have  any  connection  with  the  other, 
and  hence  the  transaction  must  be  judged  precisely  as  if  the  person 
entering  into  it  were  wholly  sane:  Gardiner  v.  Lamback,  47  Ga. 
133;  Trumbull  v.  Gibbons,  22  N.  J.  L.  117;  51  Am.  Dec.  253;  Potter 
V.  Jones,  20  Or.  252;  Smee  v.  Smee,  L.  R.  5  P.  D.  84,  and  many  other 
cases  in  which  the  delusions  are  so  varied,  gross,  and  improbable 
as  to  indicate  general  mental  impairment:  Burkhart  v.  Gladish, 
123  Ind.  337;  Stanton  v.  Wetherwax,  16  Barb.  259;  Gordon  v.  Whit- 
lock,  92  Va.  723;  or  are  of  such  a  character  that,  though  general 
mental  soundness  is  concluded,  the  transaction  assailed  may  be  the 
fruit  of  the  insane  delusion.  In  any  of  these  events,  the  problem 
presented  is  entirely  different  from  that  involved  when  general 
insanity  does  not  appear,  and  there  is  no  apparent  connection  be- 
tween the  insane  delusion  and  the  act  which  is  in  question  because 
of  it:  Re  Redfleld's  Will,  116  Cal.  637;  Maynard  v.  Tyler,  168  Mass. 
107;  Will  of  Cole,  49  Wis.  179. 

Insane  Delusions  Destroying  Testamentary  Capacity.— Where  insane 
delusion  exists,  and  a  testamentary  disposition  or  any  other  act  i» 
confessedly  the  fruit  of  it,  such  disposition  or  act  is  infected  by  the 
lunacy  to  the  same  extent  as  if  total  insanity  were  shown.  It  is  not 
material  that  sanity  existed  in  reference  to  other  subjects  or  trans- 
actions. These,  when  drawn  in  question,  may  be  sustained.  It  i* 
otherwise  with  those  transactions  which  are  presumed,  or  by  com- 
petent evidence,  proved,  to  be  the  result  of  an  insane  delusion:  Es- 
tate of  Carpenter,  94  Cal.  406;  Potts  v.  House,  6  Ga.  357;  50  Am. 
Dec.  329;  Hay  v.  Millier,  48  Neb.  156;  Lathrop  v.  Board  of  Missions, 
67  Barb.  590;  Merrill  v.  Ralston,  5  Redf.  254;  Tawney  v.  Long,  76 
Pa.  St.  103;  Puryear  v.  Reese,  6  Cold.  21;  Waring  v.  Waring,  6  Moore 
P.  C.  C.  341;  Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  549. 

Insane  Delusions  Creating  Aversions  against  Heirs. — If  general  ca- 
pacity exists,  a  delusion  which  will  defeat  or  avoid  a  testamentary 
disposition,  whereby  those  who  are  otherwise  objects  of  the  testa- 
tor's bounty  are  wholly  or  partly  deprived  thereof,  may  be  either 
with  respect  to  those  persons  or  the  persons  in  whose  favor  they  are 
disinherited;  or  the  delusion  may  be  that  it  has  become  the  duty  of 
the  testator  to  deprive  his  heirs  of  his  bounty,  though  he  has  no  de- 
lusion respecting  them  personally,  and  they  are  still  the  objects  of  his 
affection  and  even  of  his  solicitude;  or  perhaps  the  mind  of  the  tes- 
tator has  reached  that  condition  in  which  he  is  indifferent  to  hi» 
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property,  and  the  advantages  which  Its  possession  may  confer  on 
those  who  survive  him.  Of  course  the  most  frequent  illustrations  of 
insane  delusion  resulting  in  testamentary  dispositions  of  property  ad- 
vei'se  to  the  interests  of  heirs  at  law,  and  others  apparently  entitled 
to  the  testator's  favorable  consideration,  are  those  found  where  it  ap- 
pears that  he  has  had  a  false  belief  respecting  some  matter  of  fact 
which,  if  true,  would  naturally  lead  him  to  dislike,  or  at  least  not  to 
favor,  the  persons  affected  by  such  belief,  as,  where  the  delusion  is 
that  a  child  is  the  offspring  of  a  wife's  adultery:  Chaney  v.  Bryan,  16 
Lea,  63;  or  that  such  child,  though  legitimate,  had  cheated  or  other- 
wise acted  dishonestly  toward  the  testator:  Kastell  v.  Hillman,  53  N. 
J.  Eq.  49;  or  had  treated  him  with  a  want  of  filial  respect  and  affec- 
tlo'j,  or  has  become  a  criminal.  In  truth,  whatsoever  be  the  nature 
of  the  false  belief  respecting  the  natural  object  of  the  testator's 
bounty,  if  it  be  founded  In  delusion  and  be  of  a  character  which, 
if  true,  would  probably  induce  an  aversion,  or,  at  all  events,  a  di- 
minution of  the  affection,  previously  entertained,  or  a  belief  that  the 
person  adversely  affected  by  it  was  less  worthy  or  less  needy  than 
the  testator  had  previously  believed,  a  testamentary  disposition 
apparently  or  probably  due  to  the  delusion  cannot  be  sustained: 
Cotton  V.  Ulraer,  45  Ala.  378;  6  Am.  Rep.  703;  Wetter  v.  Habersham, 
60  Ga.  194;  American  Bible  See.  v.  Trice,  115  111.  623;  Johnson  v. 
Moore,  1  Litt.  372;  Thornton  v.  Appleton,  29  Me.  298;  RIvard  v. 
Rivard,  109  Mich.  98;  post,  p.  566;  Stanton  v.  Wetherwax,  16  Barb. 
259;  Lathrop  v.  Board  of  Foreign  Missions,  67  Barb.  590;  Merr.ll 
V.  Ralston,  5  Redf.  220;  Colhoun  v.  Jones,  2  Redf.  34;  RIggs  v.  Amer- 
ican Tract  Soc.  95  N.  Y.  503;  Taylor  v.  Trich,  165  Pa.  St  586;  44 
Am.  St.  Rep.  679;  Ballantine  v.  Proudfoot,  62  Wis.  216. 

Dvlvsions  Creating  Bias  in  Favor  of  Legatees  or  Devisees. — An  insane 
delusion,  though  not  resulting  in  prejudice  toward  an  heir  at  law 
or  other  natural  object  of  the  testator's  bounty,  may  create  a  bias 
In  favor  of  some  other  person  or  object,  thus  inducing  a  disposition 
in  his  or  Its  favor  due  wholly  to  the  delusion.  Where  such  is  the 
case,  the  will  cannot  stand.  Delusions  of  this  character  have  rarely 
been  presented  for  judicial  consideration,  either  because  they  are 
extremely  Infrequent,  or  because  they  have  been  deemed  the  fruit 
of  undue  influence,  and  have  been  considered  in  connection  with 
that  question.  A  delusion  to  the  effect  that  the  principal  legatee 
was  the  testator's  son  will  avoid  the  will  so  far  as  in  his  favor: 
Florey  v.  Florey,  24  Ala.  241.  A  remarkable  case  is  that  of  Or- 
chardson  v.  Cofleid,  171  111.  14;  post,  p.  211.  It  illustrates  both 
the  principle  we  are  here  considering,  and  the  one  to  which  we 
have  heretofore  referred,  that  a  will  may  be  regarded  as  the  product 
of  an  ii.sane  delusion  when  it  is  the  result  of  a  belief  in  spiritualism. 
Orchardson  mot  a  widow,  then  eighty-three  years  of  age,  possessed 
of  a  considerable  fortune,  and  a  believer  in  spiritualism.  He  was 
some  fifteen  years  her  junior,  and,  on  meeting  her,  had  a  previous 
knowledge  of  her  belief.  He  claimed  he  was  in  direct  communi- 
cation with  the  spirits,  who  addressed  him  as  "the  son  of  wisdom," 
and  by  other  laudatory  titles,  and  spoke  of  his  powers  as  of  a 
kindred  character  to  those  attributed  to  Jesus  Christ,  He  spent 
AM.  St.  Rkp.,  Vol.  LXIII.— 7 
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much  of  his  time  at  the  widow's  house  engaged  la  writing  a  boolc, 
which  he  had  printed  at  her  expense,  and  which  was  entitled  "Tlie 
Light  of  Ages  and  Death  Blow  to  Poverty,"  and  was  dedicated  t> 
her.  Soon  afterward  they  were  married,  and  the  marriage  was 
succeeded  In  due  time  by  her  death,  preceded  by  her  making  a  will 
in  his  favor.  Both  the  will  and  the  marriage  were  subsequently 
declared  void  as  being  the  products  of  her  insane  delusions  and  in- 
fatuations respectjng  spiritualism,  and  her  exalted  idea  of  the  per- 
son whom  she  had  married,  although  It  was  shown  that  she  w.ms 
not  generally  insane,  and  had  mental  capacity  to  transact  and  to 
understand  ordinary  business.  The  court  said,  spealiing  of  her  hus- 
band and  his  relation  toward  her:  "He  was  in  no  rational  sense  ti.e 
object  of  her  bounty,  nor  can  we  believe  from  this  evidence  that  she 
was  Influenced  to  so  treat  him  except  through  the  delusion  referr.  d 
to.  The  gift  to  him  was  not  prompted  by  a  desire  or  sense  of  duty 
to  provide  for  him  as  a  man,  but  because  she  had  been,  by  reason 
of  her  diseased  mind,  and  through  the  influence  and  desire  of  Or- 
chardson  made  to  believe  that  he  was  more  than  a  man,  gifted  with 
superhuman  faculties.  She  believed  it  her  duty  to  bestow  her  prop- 
erty upon  him  because  of  her  morbid  insane  delusions  of  him,  and 
we  repeat,  as  we  said  In  the  Price  case,  115  111.  638,  it  appearing  that 
Buch  Insane  delusion  In  regard  to  her  duty  or  obligation  to  mal<e  a 
will  in  his  favor,  was  the  result  of  that  insane  delusion,  the  will 
cannot  be  sustained." 

A  Dclnsioa  in  Favor  of  a  Particul-ar  Object  inducing  a  testamentary 
disposition  to  aid  in  Its  promotion  may  exist  either  when  the  testa- 
tor has  a  delusion  respecting  the  necessity  of  promoting  such  objLv  t 
In  order  to  secure  his  future  welfare,  or  at  all  events,  that  there  is 
a  moral  duty  resting  upon  him  to  disregard  the  claims  of  his  heirs 
at  law  and  give  preference  to  the  object  in  question.  Hence  it  was 
held  when  it  was  shown  that  a  testator  had  an  insane  delusion  to 
the  effect  that  his  body  was  to  be  preserved  to  the  end  of  time,  aid 
that  It  would  therefore  be  necessary  to  have  a  place  perpetua  ly 
suitable  for  Its  protection,  and  he,  on  this  account,  excluded  his 
relatives  from  his  will  and  gave  his  property  to  a  church,  because 
he  thought,  by  so  doing,  he  would  have  his  body  properly  preserved 
and  cared  for,  that  the  will  must  be  set  aside:  Morse  v.  Scott,  4 
Dem.  507.  Somewhat  similar  was  the  case  of  Taylor  v.  Trich,  1(>5 
Pa.  St.  588;  44  Am.  St.  Rep.  679.  The  testator,  whose  will  was  in- 
volved in  this  case,  became  a  believer  in  the  subject  of  faith  cui  es, 
and  his  attention  was  attracted  to  certain  institutions  said  to  rest 
on  no  pecuniary  foundation  or  endowment,  but  on  the  faith  of  those 
conducting  them.  One  of  these  was  situated  in  England  and  tlie 
other  In  America.  During  his  life,  the  testator  gave  freely  from  h  s 
means  to  both  of  these  institutions,  and  manifestly  became  some- 
what estranged  from  his  relatives  because  they  did  not  share  in 
his  belief  upon  the  subject  of  faith  cures,  nor  in  his  partiality 
toward  the  institutions  In  question.  Finally  he  made  his  will  dis- 
inheriting his  children  and  giving  his  entire  estate  to  the  American 
and  English  Institutions,  expressly  stipulating  that  the  part  given 
to  the  former  should  be  used  "for  the  support  of  a  faith  training 
college  and  the  free  distribution  of  the  holy  Scriptures."    There  waa 
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apparently  no  reason  for  his  disinheriting  his  children,  as  their  char- 
acters and  habits  seemed  to  be  altogether  nnexceptional,  judged  by 
the  view  of  any  person  other  than  their  father,  but  he  had  stated 
that  they  "were  such  he  did  not  know  whether  the  Lord  wanted  to 
have  anything  to  do  with  them,"  and  that  "the  Lord  had  bid  him  to 
leave  them  to  themselves,"  The  court  was  manifestly  of  the  opin- 
ion that  the  beliefs  which  the  testator  entertained  about  these  faith 
cures,  and  In  connection  with  them,  about  his  children,  amounted 
to  an  insane  delusion,  on  account  of  which  his  will  ought  to  be  dis- 
regarded. Where  it  appeared  that  a  testator  had  complained  that 
he  was  harassed  with  agents  for  churches,  orphan  asylums,  colleges, 
schools,  and  missionary  societies,  all  seeking  to  obtain  money  for 
religious  and  benevolent  purposes,  and  holding  out  as  inducements 
to  make  such  gifts  that  the  testator's  future  happiness  depended 
upon  his  liberality,  and  that  he  had  thereafter  said  that  he  intended 
to  place  his  money  where  it  would  roll  up  and  work  for  him  until 
the  day  of  judgment,  and  in  his  will,  after  giving  his  wife  an  inter- 
est In  certain  real  property  for  life  and  making  a  small  provision 
for  his  daughter,  he  devised  and  bequeathed  the  balance  of  his 
estate  to  the  American  Bible  Society  and  to  the  Missionary  Society 
of  the  Methodist  Episcopal  Church,  and  that  the  testator  suffered 
from  various  delusions,  the  court  held  that  the  jury  was  warranted 
in  finding  that  the  will  in  question  was  void,  because  the  fruit  of 
the  testator's  delusion  or  belief  that  in  making  it  and  disinheriting 
his  daughter  he  was  obeying  the  moral  duty  of  providing  for  his 
eternal  welfare:  American  Bible  Sec.  v.  Price,  115  111.  623. 

Insane  Deltisions  Respecting  Property  or  its  Value. — A  grantor  or  tes- 
tator may,  through  insane  delusion,  have  become  indiCCerent  to  his 
property,  because  such  delusion  has  led  to  a  belief  that  it  will  be  of 
no  advantage  to  him  or  his  heirs,  or  that  they  will  not  live  to 
enjoy  it  If  so,  a  disposition  of  It  made  under  the  influence  of  suL-h 
belief  may  be  set  aside.  Where  a  deed  was  assailed  as  being  the 
result  of  insane  delusion,  the  trial  court  ruled  "that  the  Insane  de- 
lusion was  such  that  the  party,  though  knowing  that  she  waa 
making  a  deed  and  what  Its  legal  effect  would  be,  yet  was  rendered 
entirely  indifferent  to  property  by  an  insane  delusion  that  she  was 
about  to  perish,  or  that  others,  who  would  be  affected  injuriously, 
were  about  to  perish,  so  that  she  was  incapacitated  from  a  rational 
care  for  her  interests  or  theirs,  the  deed  may  be  avoided."  This 
ruling,  when  challenged  in  the  appellate  court,  was  sustained,  that 
court  saying:  "It  embraced  all  the  essential  elements  which  are 
necessary  to  constitute  mental  incapacity  as  applied  to  the  subject 
matter,  and  left  the  question  to  the  jury  to  determine  wheth'jr 
these  elements  were  proved  to  have  existed  In  the  condition  of  the 
grantor's  mind  at  the  time  she  executed  the  deed  to  the  tenant.  If 
It  appeared  that  she  was  affected  with  mental  disease  which  had 
culminated  in  a  delusion  that  she,  and  those  who  would  Inherit 
her  property,  or  for  whose  pecuniary  Interest  and  welfare  she 
would.  In  the  exercise  of  reason,  have  provided,  were  about  to  per- 
ish, and  that  thereby  she  was  rendered  indifferent  to  property  and 
Incapable  of  appreciating  its  uses  and  value,  and  had  become  reck- 
less of,  and  Insensible  to,  her  own  Interest  or  the  Interests  of  those 
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dependent  upon  her,  or  connected  with  her,  she  certainly  was  not 
competent  to  make  a  valid  disposition  of  her  property  by  deed. 
Such  irrational  and  insane  delusion  would  be  directly  connected 
with  the  act  and  incapacitate  her  from  understanding  its  nature  or 
character  and  the  result  which  would  flow  from  it":  Bond  v.  Bond,  7 
Allen,  1. 

Criminal  Responsibility  of  Persons  Subject  to  Insane  Delusions.-^ 
When  as  a  defense  to  a  prosecution  for  the  commission  of  a  crime, 
it  is  claimed  that  the  accused  is  not  guilty,  and  ought  not  to  be 
punished  because,  though  he  did  the  act  or  deed  with  which  he  is 
charged,  he  was  dominated  by  insanity,  complete  or  partial,  it  la 
generally  held  that  his  defense  cannot  be  sustained,  unless  his  con- 
dition at  the  doing  of  the  act  in  question  was  such  that  he  was 
incapable  of  distinguishing  between  right  and  wrong  with  respect 
to  the  particular  act  of  which  he  was  guilty:  State  v.  Lawrence,  57 
Me.  574;  Cunningham  v.  State,  56  Miss.  269;  31  Am.  Rep.  360;  Stat© 
V.  Wright,  134  Mo.  404;  Mackin  v.  State,  59  N.  J.  L.  495;  Reglna  v. 
Burton,  3  Fost.  &  F.  772;  Regina  v.  Townley,  3  Fost.  &  F.  839.  That 
the  defendant  was  laboring  under  an  insane  delusion  may  be  en- 
tirely immaterial,  as  where  it  is  conceded  that  he  was  not  wholly 
insane,  and  it  appears  that  the  delusion  to  which  he  was  subject 
was  upon  some  matter  entirely  disconnected  with  his  criminal  act: 
State  V.  Gutt,  13  Minn.  343. 

Moral  Insanity. — Uncontrollable  Impulse  Is  sometimes  urged  as  a 
defense,  as  the  equivalent  of  insanity.  If  this  is  a  species  of  in- 
sanity, it  must  be  classed  as  moral  insanity,  which,  as  we  have 
already  shown.  Is  not  ranked  as  an  insane  delusion.  The  law  does 
not,  according  to  the  decided  preponderance  of  authority,  recognize 
uncontrollable  impulse  as  coexistent  with  a  mind  capable  of  dis- 
tinguishing between  right  and  wrong,  and  of  knowing  that  the  act 
done  was  wrong,  or  forbidden  by  law.  Having  this  extent  of  ca- 
pacity, the  duty  of  controlling  one's  impulses  so  that  they  shall  not 
stray  into  forbidden  ways  is  imperative  and  unavoidable.  In  truth,, 
there  are  no  means  by  which  to  judicially  determine  whether  a 
criminal  impulse,  which  has  been  yielded  to,  is  uncontrollable  or 
not,  unless  by  accepting  the  statement  of  the  criminal  upon  that 
subject.  To  accept  it  would  be  extremely  dangerous,  and  would 
probably  tend  to  the  indefinite  enlargement  of  uncontrollable  im- 
pulses. Hence  the  many  decisions  maintaining  that  if  the  accused 
had  the  capacity  to  distinguish  between  right  and  wrong  and  to 
know  that  the  act  he  was  doing  was  wrong  or  unlawful,  he  can- 
not escape  punishment  on  the  ground  that  he  was  dominated  by 
an  uncontrollable  impulse:  People  v.  Hubert,  119  Oal.  216;  63  Am.  St. 
Rep.  72;  Boswell  v.  State,  63  Ala.  307;  35  Am.  Rep.  20;  People 
V.  Hoin,  62  Cal.  120;  45  Am.  Rep.  651;  People  v.  McCarthy,  115 
Cal.  255;  Marceau  v.  Travelers'  Ins.  Co.,  101  Cal.  338;  Genz  v. 
State,  59  N.  J.  L.  488;  59  Am.  St.  Rep.  619;  People  v.  Burgess,  153 
N.  Y.  561;  State  v.  Bundy,  24  S.  C.  444;  58  Am.  Rep.  262;  State 
V.  Alexander,  30  S.  C.  74;  14  Am.  St.  Rep.  879;  State  v.  Levelle.  34 
S.  C.  120;  27  Am.  St.  Rep.  799;  Leache  v.  State,  22  Tex.  App.  279; 
58  Am.  Rep.  638;  Taylor  v.  United  States,  7  App.  D.  C.  27;  23  Wash. 
L.  Rep.  433.  There  are  cases,  however,  which  impose  some  limitations 
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upon,  or  exceptions  to,  the  rule  which  we  have  stated,  and  among 
them,  decisions  which  apparently  recognize  moral  insanity  or  un- 
controllable impulse  as  a  defense.  The  first  modification  to  which 
^i^shall  here  refer,  are  those  cases  which  exact  as  essential  ele- 
ints  of  criminal  responsibility  not  only  the  capacity  to  distingui  h 
i,etween  right  and  wrong  with  respect  to  the  act  in  question,  but 
Wo  the  ability  to  choose,  by  an  effort  of  the  will,  whether  the 
?t  shall  be  committed  or  not:  Fonts  v.  State,  4  G.  Greene,  500; 
Jtevens  v.  State,  31  Ind.  485;  99  Am.  Dec.  634.  In  Wilcox  v.  State, 
Tenn.  106,  it  appeared  that  the  defendant,  who  unquestionably 
j^  committed  a  homicide,  was  addicted  to  the  excessive  use  of 
lorphine  and  cocaine,  and  it  was  insisted  that,  as  a  result  of  this 
and  of  certain  hereditary  tendencies,  his  mind  had  been  so  filLd 
th  the  delusions  of  a  disordered  brain  as  to  overpower  his  will 
Ind  render  him  without  responsibility  for  acts  done  under  the  in- 
duces and  in  the  directions  of  his  delusions.  The  court,  in  deter- 
lining  the  questions  presented  to  it  upon  appeal  from  a  judgment 
)f  conviction,  said  that  the  question  was  not  so  much  that  of  sanity 
IS  of  responsibility,  and  it  gave  the  following  illustrations  or  in- 
jnces  of  persons  having  delusions  whom  we  must  nevertheless,  re- 
gard as  sane:  "Many  men  of  strong  minds  have  delusions.  Remark- 
)le  instances  are  given,  in  the  works  on  medical  jurisprudence,  of 
lelusions  in  men  of  prominence  In  all  the  walks  of  life.  Lord  Kenyon 
had  an  unreasonable  fear  of  poverty,  and  so  did  Lord  Stoweil.  al- 
though he  was  a  man  of  immense  fortune.  His  home  was  absolute- 
ly destitute  of  the  necessities  and  comforts  of  life.  Lord  Erskine 
would  never  sit  at  a  table,  or  remain  in  company,  as  one  of  thirty  n 
persons.  Lord  Eldon,  after  he  had  made  up  his  mind  and  express  d 
bis  opinion  lucidly  and  conclusively,  was  at  all  times  a  prey  io 
grave  doubts  of  his  correctness.  Lord  Brougham,  upon  more  than 
one  occasion,  was  placed  in  seclusion,  his  mind  being  clearly  off 
balance.  Judge  Brackenridge,  of  Pennsylvania,  is  reported  to  hae 
on  a  hot  day,  while  holding  court  at  Sunberry,  gradually  taken  off 
his  clothes,  until  he  sat  naked  on  the  bench.  Judge  Baldwin,  of 
the  United  States  supreme  court,  was  a  hypochondriac.  A  distin- 
guished New  England  judge  imagined  that  a  dropsical  affection 
under  which  he  labored  was  a  sort  of  pregnancy,  and  yet  none  of 
these  men  were  insane,  because  they  had  reason  and  sanity  enough 
to  overcome  their  delusions:  See,  on  this  subject,  Wharton  ani 
Stille's  Medical  Jurisprudence,  sees.  34-52,  732-743,  where  other  cases 
are  mentioned.  A  familiar  illustration  is  that  of  the  Mormon  eld- 
ers, who  claim  that  they  have  a  direct  revelation  from  heaven, 
permitting  them  to  practice  and  teach  polygamy.  The  world  g^n- 
erally  regards  this  as  rank  heresy,  and  the  claim  to  be  evidence  of 
an  unreasonable  delusion.  It  has,  however,  been  held  that  they 
cannot  defend  on  the  ground  of  such  delusion,  inasmuch  as  they  are 
sane,  shrewd,  active,  successful,  and  usually  practical  men  In  the  r 
business  and  social  relations,  and  they  have  been  held  responsible 
for  such  delusions:  Wharton  on  Criminal  Laws,  sees.  84,  850,  16<'-2: 
Reynolds  v.  United  Staets,  98  U.  S.  145.  'An  uncontrollable  Im- 
pulse of  the  mind,  coexisting  with  the  full  possession  of  the  reason- 
ing powers,  will  not  warrant  an  acquittal  on  the  ground  of  insanity, 
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but  the  question  Is  always  whether  the  accused,  at  the  time  he 
committed  the  act,  knew  its  nature  and  character,  and  that  it  was 
wrong':  Wharton  and  Stilie's  Medical  Jurisprudence,  sec.  152,  note 
1."  The  instruction  in  this  case  by  the  trial  judge  was  to  the  effect 
that  insane  or  false  delusions  on  the  part  of  the  accused  "must  be 
of  such  a  character  as  to  deprive  him  of  his  will  power,  and  have 
such  control  over  him  as  to  force  him  to  do  the  act  without  the 
power  of  controlling  his  mind  and  will,  and  render  him  unable  to  re- 
sist the  impulses  to  do  the  act,"  and  that  if  the  jury  "should  be  sat- 
isfied that  the  defendant  did  the  shooting  under  or  by  the  influence 
of  such  false  and  insane  delusions  as  found  him  without  power  to 
resist  them,  he  should  be  acquitted."  In  this  case,  however,  not- 
withstanding this  instruction,  very  favorable  to  the  defendant,  he 
was  convicted,  and  the  decision  can  hardly  be  regarded  as  one  in 
favor  of  uncontrollable  impulse  as  a  defense  in  behalf  of  a  party 
who  was  able  to  distinguish  right  from  wrong.  Judge  Harrington 
in  his  charge  to  the  jury  in  State  v.  Windsor,  5  Harr,  (Del.)  512,  told 
the  jury  that  the  test  of  criminal  responsibility  on  the  part  of  the 
prisoner  was,  whether  he  had  a  state  of  mind  capable  of  the  percep- 
tion or  consciousness  of  right  or  wrong,  as  applied  to  the  act  he  was 
about  to  commit,  and  had  the  ability,  through  that  consciousness, 
to  choose,  by  an  effort  of  the  will,  whether  he  would  do  the  deed 
which  he  knew  to  be  wrong.  In  Kentucky,  the  doctrine  of  moral 
insanity  and  the  consequent  exemption  of  persons  afflicted  with  it 
from  punishment  seem  to  be  conceded.  The  court  quoted,  with 
apparent  approval,  language  describing  moral  insanity  as  arising 
"from  the  existence  of  some  of  the  natural  propensities  in  such  vio- 
lence that  it  is  impossible  not  to  yield  to  them.  It  bears  a  striliin.?^ 
resemblance  to  vice,  which  is  said  to  consist  in  an  undue  excitement 
of  the  passions  and  will,  and  in  their  irregular  or  crooked  actions 
leading  to  crime.  It  is,  therefore,  to  be  received  with  the  utmost 
scrutiny.  It  is  not  generally  admitted  in  legal  tribunals  as  a  spe- 
cies of  insanity  which  relieves  from  responsibility  from  crime,  and 
it  ought  never  to  be  admitted  as  a  defense  until  it  is  shown  that 
these  propensities  exist  In  such  violence  as  to  subjugate  the  intel- 
lect, control  the  will,  and  render  it  impossible  for  the  party  to  do 
otherwise  than  to  yield.  Where  its  existence  is  fully  established, 
this  species  of  insanity  relieves  from  accountability  to  human  laws": 
Scott  V.  Commonwealth,  4  Met,  (Ky.)  227;  83  Am.  Dec.  461.  In  an 
attempt  to  state  the  rule  upon  this  subject,  the  supreme  court  of 
Illinois  in  Hopps  v.  People,  31  111.  385;  83  Am.  Dec.  231,  said:  "We 
do  not  propose  to  go  into  an  examination  of  the  various  decisions, 
English  and  American,  on  this  subject,  it  being  sufficient  to  say  that 
no  certain,  uniform,  and  definite  rule  can  be  gathered  from  them. 
In  the  midst  of  this  imcertainty,  with  the  best  reflection  and  ex- 
amination we  have  been  able  to  give  to  this  very  Important  and 
most  interesting  question,  we  have  come  to  the  conclusion  that  a 
safe  and  reasonable  test,  in  all  such  cases,  would  be,  that  when- 
ever it  should  appear  from  the  evidence  that  at  the  time  of  doin^r 
the  act  charged  the  prisoner  was  not  of  sound  mind,  but  affected 
with  insanity,  and  such  affection  was  the  efficient  cause  of  the  act, 
and  that  he  would  not  have  done  the  act  but  for  that  affection,  he 
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ought  to  be  acquitted.    But  this  unsoundness  of  mind,  or  affection 
of  insanity,  must  be  of  such  a  degree  as  to  create  an  uncontrollable 
impulse  to  do  the  act  charged,  by  overriding  the  reason  and  judg- 
ment, and  obliterating  the  sense  of  right  and  wrong  as  to  the  par- 
ticular act  done,  and  depriving  the  accused  of  the  power  of  choos- 
ing between  them.    If  it  be  shown  the  act  was  the  consequence  of 
an  insane  delusion,  and  caused  by  it,  and  by  nothing  else,  justice 
and   humanity   alike   demand   an   acquittal.    Our  statute   was  de- 
signed to  ameliorate  the  rigor  of  the  old  rule  of  the  common  law, 
in  declaring  that  a  person  "affected  with  insanity"  shall  not  be  con- 
sidered a  fit  subject  of  punishment,  for  an  act  done  which,  under 
other  circumstances  or  disposition  of  mind,  would  be  criminal.    The 
rule  we  have  endeavored  to  prescribe  seems  to  fulfill  this  demand 
of  the  statute."     By  the  test  thus  formulated,  the  courts  of  that 
state  have  professed  to  be  guided  in  their  more  recent  decisions: 
Meyer  v.   People,   156  111.   126;  Lilly  v.   People,   148  111.  467.    The 
supreme  court  of  Alabama,  after  an  exhaustive  examination  of  the 
subject,   has    concluded    that    "the   unconsciousness    of    right  and 
wrong  is  one  thing,  and  the  powerlessness,  through  cerebral  defect 
or  disease,  is  another,"  and  that  the  "inquiries  to  be  submitted  to 
the  Jury  in  every  criminal  trial  where  the  defense  of  insanity  is 
Interposed,  are  these:  1.  Was  the  defendant  at  the  time  of  the  com- 
mission of  the  alleged  crime,  as  a  matter  of  fact,  afliicted  with  a 
disease  of  the  mind,  so  as  to  be  either  idiotic  or  otherwise  insane? 
2.  If  such  be  the  case,  did  he  know  right  from  wrong  as  applied 
to  the  particular  act  in  question?    If  he  did  not  have  such  knowl- 
edge, he  is  not  legally  responsible;  3.  If  he  did  have  such  knowl- 
edge, he  may  nevertheless  not  be  legally  responsible  if  the  two  fol- 
lowing conditions  concur:  (1)  If,  by  reason  of  the  duress  of  such 
mental  disease,  he  had  so  far  lost  the  power  to  choose  between 
the  right  and  wrong,  and  to  avoid  doing  the  act  in  question,  as 
that  his  free  agency  was  at  the  time  destroyed;  (2)  And  if,  at  tlie 
same  time,  the  alleged  crime  was  so  connected  with  such  mental 
disease,  in  the  relation  of  cause  and  effect,  as  to  have  been  the 
product  of  it  solely":  Parsons  v.  State,  81  Ala.  577;  60  Am.  Rep.  193. 
The  opinion  of  Chief  Justice  Dillon  in  State  v.  Felter,  25  Iowa,  67, 
clearly  shows  that  he  was  not  satisfied  with  what  he  characterized 
as  the  right  and  wrong  test,  and  that  in  his  judgment  the  accused 
might  be  irresponsible,  and  hence  entitled  to  acquittal,  if,  though 
knowing  that  what  he  did  was  wrong,  he  was  yet  driven  to  it  "by 
an  uncontrollable  and  Irresistible  impulse  arising,  not  from  natural 
passion,  but  from  an  insane  condition  of  the  mind."     Similar  views 
prevail  in  Indiana,  the  supreme  court  of  which  has  said:  "A  person 
may  have  sufficient  mental  capacity  to  know  right  from  wrong  and 
to  be  able  to  comprehend  the  nature  and  consequences  of  his  act, 
and  yet  be  not  criminally  responsible  for  his  acts;  for,  If  the  will 
power  is  so  Impaired  that  he  cannot  resist  an  impulse  to  commit 
a  crime,  he  is  not  of  sound  mind:  Goodwin  v.  State,  96  Ind.  550, 
and  the  cases  cited  in  Conway  v.  State,  118  Ind.  482.    If  the  lack 
of  will  power  is  the  result  of  a  diseased  state  of  mind,  there  is  men- 
tal unsoundness  within  the  meaning  of  the  law.     But  if  the  will  is 
'simply  overborne  by  ungoverned  passion,  there  may  be  criminal 
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responsibility":  Plake  v.  State,  121  Ind.  433;  16  Am.  St.  Bep.  408. 
To  the  same  effect  is  Roberts  v.  State,  3  Ga.  310,  331. 

Whether  there  is  practically  any  considerable  difference  between 
the  courts  which  admit,  and  those  which  deny,  that  the  ability  to 
distinguish  between  right  and  wrong  with  respect  to  a  criminal  act 
is  the  sole  test  of  criminal  responsibility  on  the  part  of  its  doer, 
may  well  be  doubted.  None  of  the  courts  shield  from  conviction 
persons  whose  uncontrollable  impulses  are  those  of  mere  passion. 
The  Irresponsibility  for  criminal  acts  which  these  decisions  tend 
to  sustain  can  scarcely  be  deemed  to  be  founded  upon  irresistible 
impulse,  but  rather  upon  wealtness  or  absence  of  will  forming  a 
part  of,  or  being  the  result  of,  mental  unsoundness,  and  this  weak- 
ness or  absence  of  will  is  not  attributed  to  persons  apparently  free 
from  physical  and  mental  disease,  but  only  to  those  whom  the  evi- 
dence shows  to  have  been  the  subject  of  such  disease  before  the 
commission  of  the  criminal  act  in  question.  This  topic  is  not,  how- 
ever, strictly  within  the  scope  of  our  present  note,  and  hence  will 
not  here  receive  further  consideration. 

//  o  Crime  is  Committed  Because  of  an  Insane  Delusion  on  the  Part  of 
the  Person  Committing  it,  he  Is  to  be  judged,  so  far  as  his  criminal 
responsibility  is  concerned,  precisely  as  if  the  facts  which,  in  his 
delusion,  he  believed  to  be  true,  were  true:  Boswell  v.  State,  63  Ala. 
307;  35  Am.  Rep.  20;  Boiling  v.  State,  54  Arlc.  588;  Commonwealth 
V.  Rogers,  7  Met.  500;  41  Am.  Dec.  458;  Thurman  v.  State,  32  Neb. 
227;  McNaugh ton's  case,  10  Claris  &  F.  200.    Hence,  perhaps,  in  a 
majority  of  the  cases,  the  delusion  establishes,   rather  than  dis- 
proves, criminal  responsibility.    For  where  delusion  leads  to  the 
commission  of  crime,  it  is  generally  because  the  wrongdoer  believes 
he  has  suffered  some  injustice,  and,  for  the  purpose  of  avenging  it, 
Inflicts  injury  upon  him  whom  his  delusion  points  out  as  the  guilty 
party.    If  the  supposed  wrong,  as  is  usually,  if  not  universally,  the 
case,  is  one  which,  if  it  were  real,  could  not  lawfully  be  avenged  in 
the  manner  employed  by  the  accused,  the  delusion  which  dominated 
him,  if  It  does  not  Increase,  at  least  does  not  diminish,  his  crime, 
and  hence  does  not  entitle  him  to  be  acquitted  of  criminal  respon- 
sibility, unless  aside  from  the  particular  delusion,  he  was  so  affected 
by  mental  weakness  or  disease,  that  his  acquittal  must  have  resulted. 
If  the  facts  under  which  he  acted  were  such  as,  in  his  delusion,  he 
manifestly  believed  them  to  be.    Hence  it  is  no  defense  for  one 
guilty  of  killing  or  injuring  another  that  he  did  so  under  the  delu- 
sion that  the  person  thus  injured  was  attempting  to  marry  his 
mother,  or  had  tried  to  Injure  him  In  his  business:  Boiling  v.  State, 
54  Ark.  588;  or  had  been  guilty  of  an  adulterous  intercourse  with 
his  wife:  Humphreys  v.  State,  45  G a.  192;  or  had  made  an  attempt 
to  poison  him  and  had  actually  put  poison  In  his  food:  People  v. 
Hubert,  119  Cal.  216;  ante,  p.     72;  or  that  the  person  injured  had 
attempted  to  kill  the  defendant  by  placing  giant  powder  in  a  cer- 
tain place  In  a  mine:  State  v.  Lewis,  20  Nev.  361;  or  that  the  de- 
fendant, who  had  been  a  convict  in  a  state's  prison,  believed  that 
the  person  whom  he  killed  was  acting  as  a  spy  upon  him,  and  had 
betrayed   a  plan  of  escape:  People  v.   Taylor,   138   N.   Y.  398.    A 
physician    having   attended   the   wife   of   the   accused,  the  latter 
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charged  him  with  malpractice  and  with  improper  exposure  of  the 
person  of  the  wife,  and  other  unprofessional  conduct,  whereby  her 
health  was  permanently  impaired  and  her  womanly  feelings  outraged 
and  wounded.  A  suit  was  prosecuted  against  the  physician,  ending 
In  his  favor,  and  about  one  year  afterward  he  was  lulled  by  the  ac- 
cused. An  instruction  was  aslied,  that  if  the  jury  thinli  from  the  evi- 
<lence,  that  the  defendant  was  laboring  under  a  diseased  condition  of 
the  mind  and  was  insane  on  the  subject  of  the  manner  in  which  his 
wife  had  been  treated,  and  upon  the  subject  that  the  deceased, 
with  others,  had  formed  a  conspiracy  to  talie  his  life,  then  the  de- 
fendant should  be  acquitted.  It  was  held  that  this  instruction  was 
properly  refused,  because  it  failed  to  present  the  condition  that, 
before  the  defendant  could  be  treated  as  criminally  irresponsible, 
his  mental  disease  must  have  destroyed  his  power  to  comprehend 
rationally  the  consequences  and  nature  of  his  act,  and  overpowered 
his  will:  State  v.  Mewherter,  46  Iowa,  88. 

The  Delusions  Which  Will  Justify  the  Commission  of  a  Crime  on  the 
ground  that  the  person  committing  it  would  be  justified,  if  the  facts 
believed  by  him  to  be  true  really  existed,  are  exceedingly  rare.  If 
under  the  influence  of  a  delusion,  homicide  has  been  committed,  it 
can  be  justified  only  upon  the  ground  that  the  party  talcing  life 
sincerely  believed  himself  to  be,  as  an  officer  of  the  law  or  other- 
wise Invested  with  authority  to  do  what  he  did,  or,  where  he  be- 
lieved that  an  attempt  was  being  made  to  talie  his  own  life  or  to 
do  him  great  bodily  harm,  and  he  acted  as  he  believed  in  the  exer- 
cise of  his  right  of  self-defense.  In  Commonwealth  v.  Rogers,  7 
Met.  500,  41  Am.  Dec.  458,  It  appeared  that  the  defendant,  while  a 
prisoner,  had  killed  the  warden  of  the  prison.  It  was  urged  la 
defense  that  this  killing  was  the  result  of  a  delusion  or  hallucination 
that  the  warden  had  a  design  to  shut  the  prisoner  up  and  by  thati 
pretext  to  destroy  his  life,  and  that  the  prisoner  did  what  he  did 
for  the  purpose  of  preventing  the  carrying  out  of  what,  in  his  de- 
lusion, he  believed  the  warden  was  about  to  do.  The  court  said: 
"Are  the  facts  of  such  a  character,  taken  in  connection  with  the 
opinions  of  the  professional  witnesses,  as  to  induce  the  jury  to  be- 
lieve that  the  accused  had  been  laboring  for  several  days  under 
monomania  attended  with  delusion;  and  did  this  indicate  such  a 
diseased  state  of  the  mind  that  the  act  of  killing  the  warden  was 
to  be  considered  as  an  outbreak  or  paroxysm  of  disease  which,  for 
the  time  being,  overwhelmed  and  superseded  reason  and  judgment, 
80  that  the  accused  was  not  accountable?  If  such  was  the  case, 
the  accused  is  entitled  to  an  acquittal."  In  attempting  to  explain 
or  give  Illustrations  of  delusions  which  would  justify  the  commission 
of  a  crime,  Baron  Martin,  in  Eegina  v.  Townley,  3  Fost.  &  F.  846, 
said:  "What  the  law  meant  by  an  insane  man  was  a  man  who 
acted  under  delusions,  and  supposed  a  state  of  things  to  exist  which 
did  not  exist,  and  acted  thereupon.  A  man  who  did  so  was  under 
a  delusion,  and  a  person  so  laboring  was  insane.  In  one  species 
of  Insanity,  the  patient  lost  his  mind  altogether  and  had  nothing 
but  instinct  left.  Such  a  person  would  destroy  his  fellow  creatures 
as  a  tiger  would  its  prey,  by  instinct  only.  A  man  in  that  state 
«f  mind  had  no  mind  at  all,  and   therefore  was  not  criminally 


106  People  v.  Hubert.  [Cal. 

responsible.  The  law,  however,  went  further  than  that.  If  a  man 
laboring  under  a  delusion  did  something  of  which  he  did  not  linow 
the  real  character,  something  of  the  effect  and  consequences  of 
which  he  was  ignorant,  he  was  not  responsible.  An  ordiuai-y  in- 
stance of  such  delusion  was  where  a  man  fancied  himself  a  liing 
and  treated  all  around  him  as  his  subjects.  If  such  a  man  were  to 
kill  another  under  a  supposition  that  he  was  exercising  his  pre- 
rogative as  a  king,  and  that  he  was  called  upon  to  execute  the 
other  as  a  criminal,  he  would  not  be  responsible.  The  result  was 
that  if  the  jury  believed  that  at  the  time  the  act  was  committed, 
the  prisoner  was  laboring  under  a  delusion,  and  believed  that  he 
was  doing  an  act  which  was  not  wrong  or  of  which  he  did  not 
know  the  consequences,  he  would  be  excused.  If,  on  the  other 
hand,  he  well  knew  his  act  would  take  away  life,  that  that  act  was 
contrary  to  the  law  of  God  and  punishable  by  the  law  of  the  land, 
he  was  guilty  of  murder." 

Presumptions  and  Burden  of  Proof.— Though  an  insane  delusion  Is 
shown  to  have  existed  in  the  mind  of  a  testator  or  other  person 
whose  competency  is  in  question,  it  by  no  means  follows  either 
that  it  was  present  or  affected  him  at  the  time  of  doing  the  assailed 
act,  or  that,  if  present,  that  it  controlled  him,  so  that  such  act  can 
be  affirmed  to  have  been  the  result  of  the  delusion,  rather  than 
of  motives  existing  independent  of  it.  Whether,  when  an  insane 
delusion  has  been  proved  to  have  existed  at  a  period  anterior  to 
the  act  in  question,  there  is  a  presumption  respecting  its  continu- 
ance, is  a  question  by  no  means  free  from  doubt.  When  general 
lunacy  is  established,  we  understand  the  law  to  be,  that  the  burden 
must  be  assumed  by  those  who  claim  that  an  act  has  been  done 
during  a  lucid  interval:  State  v.  Hayward,  62  Minn.  474;  Wright 
V.  Jackson,  59  Wis.  569;  Kipley  v.  Babcock,  13  Wis.  425.  We  be- 
lieve the  weight  of  authority  is  in  favor  of  the  application  of  the 
same  rule  to  partial  insanity,  or,  in  other  words,  to  insane  delu- 
sions, unless  they  are  affirmatively  shown  to  be  intermittent. 
Hence  If  a  testator  is  proved  to  have  had,  before  the  execution  of 
a  will  or  other  instrument,  an  insane  delusion  which,  if  existing 
at  its  execution,  must  avoid  it,  the  presumption,  in  the  absence  of 
all  further  evidence  upon  the  subject,  is  that  the  delusion  con- 
tinued: Townshend  v.  Townshend,  7  Gill,  10;  Shaw's  Will,  2  Redf. 
107;  Gombault  v.  Public  Admr.,  4  Bradf.  226;  Jenckes  v.  Court  of 
Probate,  2  R.  I.  255;  Boughton  v.  Knight,  L,  R.  3  Pro.  &  D.  64; 
Grimani  v.  Draper,  12  Jur.  925;  Smith  v.  Tebbets,  L.  R,  1  Pro.  & 
D.  398;  Waring  v.  Waring,  6  Moore  P.  C.  C.  341;  Princep  v.  Dyce 
Sombre,  10  Moore  P.  C.  C.  2.S2.  Undoubtedly,  if  the  delusion  in 
question  was  manifested  only  during  the  progress  of  an  illness 
to  which  it  may  reasonably  be  referred,  and  which  has  since  ter- 
minated, it  is  unreasonable  to  presume  that  after  the  illness  had 
exhausted  Itself,  the  delusion  which  was  a  part  of  It  remained: 
Staples  v.  Wellington,  58  Me.  454;  Turner  v.  Rusk,  53  Md.  65;  State 
V.  Hayward,  62  Minn.  474;  Lee  v.  Scudder,  31  N.  J.  Eq.  634.  In 
some  cases,  it  is  said  that  there  is  no  presumption  of  law  upon  this 
subject,  and  that  the  jury  must  be  left  to  infer  from  all  the  evi- 
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dence  whether  or  not  the  delusion  continued:  Gillespie  v.  Shull- 
iberrier,  5  Jones,  157;  Manley  v.  Staples,  65  Vt  370. 

An  insane  delusion  may  be  of  a  character  naturally  tending  to 
affect  a  will  or  other  instrument,  and  still  that  instrument  may  not 
be  due  to  it,  and  may  be  such  as  the  testator  or  other  person  whose 
act  is  in  question  would  have  executed  had  he  been  free  from  delu- 
sion. Obviously  it  must  often  be  impossible,  where  delusion  and 
general  competency  are  shown  to  coexist,  to  prove  that  an  act  was 
due  to  the  one  rather  than  to  the  other.  Hence,  the  question  nat- 
urally presents  itself.  Is  there  any  presumption  under  such  circum- 
stances either  that  the  act  was  or  was  not  the  result  of  the  insane 
delusion?  There  are  several  decisions  Involving  the  question  of  tes- 
tamentary capacity  in  which  the  courts  have  considered  the  will 
in  question,  and  concluded  that  the  mind  of  the  testator  was  free 
from  delusion  when  malcing  it,  because,  in  their  judgment,  the  dis- 
positions of  his  property  as  made  by  him,  were  sensible,  proper,, 
and  judicious:  Chandler  v.  Barrett,  21  La,  Ann.  58;  99  Am,  Dec. 
701;  Weir's  Will,  9  Dana,  434.  But  as  testamentary  capacity  does 
not  depend  upon  approval  by  the  courts  of  the  dispositions  made  io 
wills,  the  test  thus  sought  to  be  applied,  if  proper  under  any  circum- 
stances, Is  generally  too  unsatisfactory  to  be  of  any  considerable 
assistance.  In  England,  the  question  whether  an  insane  delusion^ 
though  of  a  character  which  probably  affected  the  instrument  and 
led  to  its  execution,  really  dominated  the  mind,  so  that  the  Instru- 
ment Is  to  be  deemed  the  fruit  of  the  delusion,  must  be  submitted 
to  the  jury.  An  owner  of  land  was  under  a  delusion  that  he,  it, 
and  many  of  the  things  about  and  upon  it  and  him  were  Impreg- 
nated with  sulphur,  and  while  under  such  delusion,  he  granted  a 
lease  which,  after  his  death,  his  representatives  sought  to  avoid. 
They  proved,  beyond  question,  the  existence  of  the  alleged  delusion, 
and  that  the  decedent  had  talien  many  steps  for  the  purpose  of 
getting  rid  of  the  sulphur,  such  as  taking  castor  oil  In  large  quan- 
tities, boring  holes  in  doors,  tearing  down  buildings,  plowing  ujv 
part  of  the  land,  and  selling  certain  livestoclc  which  he  believed  to 
be  Infected,  and  that  he  considered  the  land  no  longer  habitable 
because  of  the  presence  of  the  sulphur.  In  opposition  to  this  tes- 
timony, it  was  proved  that  the  decedent  attended  to  his  business 
with  sagacity,  visited  fairs  and  there  made  bargains,  and  loolied 
sharply  to  his  own  Interests.  It  was  held  that  the  judge  could 
not,  under  these  circumstances,  instruct  the  jury  that  the  lease  was 
the  fruit  of  the  Insane  delusion,  for,  notwithstanding  such  delu- 
sion, the  lessor  may  have  thought  he  was  getting  a  good  price  for 
the  lease,  and  may  have  made  It  on  that  ground,  independently  of 
his  delusion.  In  other  words,  as  we  understand  the  case.  It  was 
held  proper  to  leave  the  jury  to  draw  their  own  conclusion  whether 
the  lease  was  the  product  of  the  Insane  delusion  or  not:  Jenlilns  v. 
Morris,  L,  R,  14  Ch,  Div,  674,  We  cannot  ascertain  that  this 
question  has  been  distinctly  presented  and  decided  In  this  country. 
It  is  certainly  true  that  where  an  Insane  delusion  exists  of  a  char- 
acter which  may  have  affected  the  will,  and  caused  the  testator 
to  disinherit  his  heir  at  law,  that  the  latter  cannot  be  required  to 
prove  that  the  testamentary  disposition  was  the  product  of  the  de- 
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luslon:  Young  v.  Miller,  145  Ind.  C52.  We  judge  the  true  rule  upon 
this  subject  to  be  that  upon  the  existence  of  the  delusion  being 
shown,  and  where,  from  it,  the  inference  is  reasonable  that  it  did 
or  might  have  dominated  the  testator  in  maiclng  his  will,  the  ques- 
tion must  be  submitted  to  the  jury,  whether  it  did  or  did  not,  and 
that  they  should  be  instructed  that  their  finding  should  be  against 
the  will,  if  they  believe  it  to  be  the  fi'uit  of  the  insane  delusion: 
Edge  V.  Edge,  38  N.  J.  Eq.  211;  Shaw's  Will,  2  Kedf.  107;  Taylor 
V.  Trich,  165  Pa.  St.  586;  44  Am.  St.  Rep.  679;  and  where  the  de- 
lusion is  one  obviously  tending  to  pervert  the  testator's  judgment 
as  to  the  disposition  of  his  estate,  and  to  prejudice  him  against  the 
natural  objects  of  his  bounty,  and  especially,  where  he  is  shown  to 
have  undergone  a  change  in  his  feelings  toward  them  upon  becom- 
ing subject  to  the  delusion,  we  believe  the  courts  of  this  country 
incline  to  the  view  that  his  will  cannot  be  sustained  as  a  matter  of 
law,  or,  at  least,  that  a  verdict  In  favor  of  it,  in  the  absence  of 
affirmative  testimony  tending  to  show  that  it  may  not  have  been  the 
fruit  of  the  delusion,  will  be  set  aside  as  contrary  to  the  evidence: 
Cotton  V.  Ulmer,  45  Ala.  378;  6  Am.  Rep.  703;  Broolie  v.  Townshend, 
7  Gill,  10;  Miller  v.  White,  5  Redf.  320;  American  Seamen's  Soc.  v. 
Hopper,  33  N.  Y.  624. 
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MORTGAGE— MORTGAGOR'S  RIGHT  TO  HAVE  THE 
WHOLE  OF  THE  PROPERTY  APPLIED  SO  AS  TO  BE  RE- 
LIEVED FROM  PERSONAL  LIABILITY.— The  mortgaged  prem- 
ises constitute  the  primary  fund  out  of  which  the  mortgage  debt  is 
to  be  paid,  and  the  mortgagee  cannot  arbitrarily  release  portions 
of  the  premises  for  less  than  their  actual  value  without  the  con- 
sent of  the  mortgagor,  and,  if  he  does  so,  he  must,  on  foreclosure, 
■credit  the  mortgagor  with  the  value  of  the  premises  released. 

MORTGAGE.— The  liability  of  a  mortgagor  under  the  laws 
•of  California  is  such  that  he  cannot  be  compelled  to  pay  any  part 
of  the  mortgage  debt  until  a  decree  has  been  entered  for  the  sale 
of  the  premises,  and  the  liability  which  even  then  exists  against 
him  Is  only  to  pay  any  deficiency  which  shall  arise  after  a  fore- 
closure sale.  The  mortgaged  premises  must  be  regarded  as  the 
principal  debtor  and  the  mortgagor  as  the  surety,  and  his  rights 
as  surety  should  be  preserved. 

MORTGAGE— MORTGAGOR'S  RIGHTS  WHEN  HE  HAS 
SOLD  THE  PROPERTY.— Though  a  mortgagor  has  sold  a  part  of 
the  premises  subject  to  the  mortgage,  covenanting  In  his  convey- 
ance that  they  were  free  from  encumbrances,  this  does  not  author- 
ize the  mortgagee  to  release  from  his  mortgage  the  part  so  sold 
and  conveyed,  and  entitle  him  to  a  judgment  for  the  mortgage  debt 
without  giving  the  mortgagor  credit  for  the  value  of  the  property 
€0  released. 

MORTGAGE.— Where  parts  of  the  realty  subject  to  a  mort- 
gage are  sold  at  different  times,  the  decree  in  foreclosure  should 
direct  the  sale  of  such  parts  in  the  inverse  order  of  their  alien- 
ation. 

NOTICE,  REGISTRATION  OF  CONVEYANCE  AS.-The 
registration  of  a  conveyance  or  encumbrance  is  constructive  notice 
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only  to  subsequent  purchasers  and  encumbrancers.  One  holding  a 
mortgage  on  real  property  Is  not  affected  by  subsequently  recorded 
conveyances  of  parts  thereof  of  which  he  had  no  actual  notice. 

COVENANT.  WHEN  DOES  NOT  KUN  WITH  THE  LAND. 
The  covenant  implied  in  a  deed  of  grant  does  not  run  with  the 
land,  nor  impress  it  with  any  equity  which  will  pass  to  the  grantee. 
Hence,  if  the  purchaser  by  a  grant  deed  of  land  which  is  subject 
to  a  mortgage  subsequently  conveys  it,  his  conveyance  does  not 
operate  as  an  assignment  to  his  grantee  of  any  cause  of  action 
which  he  had  against  his  grantor  because  of  such  mortgage. 

MOKTGAGE.— A  PARTIAL  RELEASE  of  a  mortgage  may 
be  made,  and,  when  made,  it  affects  only  the  property  therein  de- 
scribed, and  such  release,  whether  upon  the  margin  of  the  record 
or  contained  In  a  separate  instrument,  duly  acknowledged  and  re- 
corded, is  sufBcient  to  put  persons  dealing  with  the  mortgaged 
premises  upon  inquiry. 

MORTGAGE,  RELEASE,  CONSTRUCTION  OF.— An  Instru- 
ment purporting  to  be  made  in  consideration  of  fifty  dollars,  and 
declaring  that  certain  parts  of  the  mortgaged  premises,  describ- 
ing them,  are  released  from  the  lien  of  the  mortgage,  "together 
with  the  debt  thereby  secured  is  fully  paid,  transferred,  and  dis- 
charged," does  not  release  the  whole  mortgage  debt,  but  is  re- 
stricted to  the  property  described. 

JUDGMENT— AMENDMENT  OF  THE  RECORD  NUNC 
PRO  TUNC  IN  SUPPORT  OF.— An  affidavit  of  the  service  of  sum- 
mons may  be  amended  two  years  after  the  entry  of  the  default,  so 
as  to  show  that  the  person  making  the  affidavit  was  qualified  to 
serve  the  summons,  and  the  order  allowing  such  amendment  may 
be  made  ex  parte. 

PRACTICE— FINDINGS,  WHEN  SUFFICIENT.— An  issue 
as  to  whether  the  plaintiff  is  the  real  party  in  interest  is  sufficiently 
met  by  a  finding  that  he  is  the  owner  and  holder  of  the  note  sued 
upon. 

PRACTICE.— In  an  affidavit  for  the  service  of  summons  it 
is  not  necessary  to  state  that  the  sheriff  has  returned  the  summons. 
It  is  sufficient  that  the  affidavit  gives  the  names  of  the  defendants 
and  the  names  of  the  states  in  which  each  resides,  and  refers  to 
the  verified  complaint  and  makes  it  a  part  of  the  affidavit. 

PRACTICE— AFFIDAVIT  OF  THE  PUBLICATION  OF 
SUMMONS,  WHO  MAY  MAKE.— An  affidavit  of  the  publication  of 
summons  sworn  to  by  the  publisher  and  proprietor  of  a  newspaper 
satisfies  the  statute  requiring  it  to  be  sworn  to  by  the  printer  or 
his  foreman  or  principal  clerk. 

PRACTICE.— An  affidavit  of  the  publication  of  summons, 
stating  that  the  paper  designated  therein  is  a  daily  and  weekly 
newspaper,  that  the  summons  has  been  published  weekly  in  such 
newspaper,  commencing  on  the  seventeenth  day  of  March  and  end- 
ing on  the  twenty-sixth  day  of  July  in  each  and  every  weekly 
issue  of  such  newspaper  published  during  such  period  of  time, 
being  the  weekly  issues  thereof,  sufficiently  shows  that  the  sum- 
mons was  published  in  the  weekly  editions  of  the  paper  consecu- 
tively for  the  period  of  more  than  two  months. 

PROMISSORY  NOTES.  OPTION  TO  DECLARE  DUE.— 
The  commencement  of  an  action  upon  a  promissory  note  Is  a  suf- 
ficient exercise  of  the  holder's  option  to  declare  It  due  for  the  non- 
payment of  interest. 

MORTGAGE,  ASSIGNMENT  OF,  DEALINGS  WITH 
MORTGAGOR  AFTERWARD.— Payment  to,  and  an  agreement 
With,  a  mortgagee  after  his  assignment  of  the  mortgage,  whether 
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for  collateral  secnrlty  or  not,  cannot  prejudice  his  assignee,  who 
has  recorded  the  assignment,  and  also  has  the  note  In  his  possession. 

EVIDENCE— BURDEN  OF  PROOF  RESPECTING  TIME 
OF  DELIVERY  OF  DEEDS.— If  two  conveyances  are  dated  and 
acknowledged  on  the  same  day,  but  one  is  recorded  three  days  be- 
fore the  other,  one  who  claims  that  the  latter  conveyance  was 
made  before  the  other  must  assume  the  burden  of  proof. 

PRACTICE— AMENDED  PLEADING— WHEN  NEED  NOT 
BE  SERVED  ON  PARTIES  IN  DEFAULT.— If,  after  some  of  the 
defendants  have  been  In  default,  the  plaintiff  amends  his  complaint 
merely  to  the  extent  of  setting  out  the  indorsements  on  the  notes 
sued  upon,  showing  payments  thereon,  this  is  not  an  amendment 
in  matter  of  substance,  and  therefore  the  amended  complaint  need 
not  be  served  on  the  parties  whoso  defaults  had  been  previously 
entered. 

MORTGAGE-ASSIGNEE'S  RIGHTS.-In  a  suit  by  an  as- 
signee to  foreclose  the  mortgage  assigned  to  him,  the  court  does 
not  err  in  sustaining  questions  aslsed  on  cross-examination  re- 
specting the  amounts  paid  for  the  assignment  and  when  the  as- 
signee got  an  absolute  title  to  the  notes  and  mortgage  sued  upon. 

A  SHERIFF'S  DEED  takes  effect  by  relation  as  of  the  date 
of  the  levy  of  the  attachment  upon  which  it  was  based,  and  if 
the  land  described  therein  is  one  of  several  parcels  subject  to  a 
mortgage  which  is  subsequently  foreclosed,  the  rights  and  duties 
of  the  holder  of  the  sherift"'s  deed  must  be  regarded  as  if  he  had 
received  his  conveyance  at  the  time  of  the  attachment. 

FORECLOSURE,  PARTIES  TO.— One  who  has  purchased 
part  of  the  mortgaged  premises,  and  duly  recorded  his  conveyance 
thereof,  must  be  made  a  party  to  a  subsequent  suit  of  foreclosure. 

PRACTICE— FAILURE  OF  INTERESTED  PARTIES  TO 
APPEAL.— Though  in  a  foreclosure  suit  a  party  interested  in  the 
mode  of  sale  and  apparently  prejudiced  by  the  decree  does  not  ap- 
peal, yet,  if  other  parties  appeal,  the  decree  must  be  modified  as  to 
the  nonappealing  party  in  so  far  as  may  be  necessary  to  protect 
the  equity  of  the  appellants. 

ATTORNEYS'  FEE,  COURTS  MAY  FIX  WITHOUT  EVI- 
DENCE.— Where  a  mortgage  provides  that  in  case  of  default,  the 
mortgagee  may  foreclose,  and  shall  be  entitled  to  a  reasonable 
counsel  fee,  to  be  fixed  by  the  court,  the  court  may  fix  the  amount 
of  such  fee  in  the  absence  of  any  testimony  upon  the  subject. 

Eobert  L.  Hargrove,  for  the  appellants. 

George  E.  Chiirch  and  George  B.  Graham,  for  the  respondent. 

288  Tjjjj  COUET.  A  petition  for  hearing  in  Bank  having 
been  granted,  upon  further  consideration  it  appears  that  on 
January  20,  1893,  McDonald  conveyed  to  John  Brown  Colony, 
a  corporation,  and  to  D.  S.  Dom  blocks  51  and  60.  On  that 
day  the  title  still  remained  in  Brown.  The  Dom  deed  was  re- 
corded January  23d,  while  the  John  Brown  Colony  deed  was  re- 
corded January  26th.  On  January  25,  1892,  Brown  conveyed 
these  same  blocks  to  McDonald,  the  title  thus  inuring  to  Dom, 
who  first  recorded  his  deed.  The  presumption  of  law  relating 
to  blocks  51  and  60  was  correctly  applied  in  holding  in  tho 
former  opinion  that  the  Dom  deed  was  first  delivered.    But  it 
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does  not  apply  to  the  John  Brown  Colony  deed  as  respects  the 
other  blocks  and  lots  conveyed  to  that  corporation.  As  to 
them,  that  deed  must  take  date  of  January  20th,  and  therefore 
prior  to  the  Dorn  deed,  and  the  Dorn  block  oould  not  be  re- 
leased without  crediting  their  full  value  upon  the  mortgage 
debt,  as  the  mortgagee  had  actual  knowledge  of  the  John  Brown 
Colony  deed.  The  value  of  these  blocks  was  found  to  be  $8,000. 
The  mortgagee  did  in  fact  credit  the  mortgage  debt  with  $5,000 
on  acount  of  the  sale  to  Dorn,  so  that  there  remains  to  be  cred- 
ited the  further  sum  of  $3,000,  which  should  be  done  as  of  the 
date  of  the  release  of  the  Dom  blocks,  March  1,  1892.  We  see 
no  way  to  apportion  this  amount  so  as  to  exonerate  the  lota 
owned  by  the  appealing  defendants  alone  in  the  ratio  that  their 
lots  bear  to  the  whole  number  of  lots  sold  by  the  John  Brown 
Colony;  nor  do  we  see  any  way  by  which  any  principle  of  appor- 
tionment could  be  applied  upon  any  basis  of  values.  As  the 
case  stands,  it  is  the  fortune  of  the  nonappealing  defendants  to 
share  the  benefits  of  this  credit,  as  it  would  have  been  their  mis- 
fortune had  the  dates  of  the  conveyances  to  John  Brown  Colony 
and  to  Dom  been  different. 

In  the  matter  of  the  petition  by  plaintiff  for  a  modification  of 
the  opinion  directing  that  Cecil  Eicketts  be  made  a  party  de- 
fendant, the  petition  will  be  granted  in  so  far  that  should  it  ap- 
pear that  Eicketts  had  sold  his  lot  prior  to  the  commencement 
of  the  action  to  a  person  who  was  made  a  defendant,  the  direc- 
tion heretofore  given  may  be  disregarded. 

Wherefore,  it  is  ordered  and  adjudged  by  this  court  in  Bank 
that  the  judgment  heretofore  rendered  in  Department  be  modi- 
fied ^®®  in  the  foregoing  particulars,  and  that  the  judgment  as 
modified  stand  approved. 

Henshaw,  J.,  concurred. 

*^  The  following  is  the  opinion  above  referred  to  rendered 
in  Department  Two,  November  1,  1897: 

CHIPMAN",  C.  This  is  an  action  to  foreclose  a  certain  mort- 
gage executed  by  John  Brown,  one  of  the  defendants,  to 
Thomas  E.  Hughes,  another  defendant,  on  September  28,  1889, 
to  secure  certain  three  promissory  notes  of  even  date  with  the 
mortgage,  executed  by  Brown  to  Hughes,  which  said  notes  and 
mortgage  were,  on  May  1,  1891,  before  maturity,  assigned  to 
plaintiff.  The  property  mortgaged  consisted  of  certain  lots  and 
blocks  of  Hughes*  addition  to  the  town  of  Madera,  situated  at 
the  time  in  Fresno  county,  now  Madera  county,  about  one  thou- 
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Band  lots  in  all,  many  of  which,  afterward  fell  into  the  owner- 
ship of  divers  persons  who  were  made  defendants  as  claiming 
some  interest  therein.  Default  was  entered  as  to  certain  seven- 
teen of  the  defendants,  and  certain  five  of  the  defendants,  viz.. 
Bank  of  Madera,  Annie  Lazar,  John  Brown,  A.  J.  Etter,  and  N^. 
Eosenthal,  appeal.  The  pleadings  cover  five  hundred  folios, 
and  present  an  exceedingly  complicated  array  of  facts  out  of 
which  the  issues  arise. 

It  appears  that  mortgagor  Brown  conveyed  block  65  March 
17,  1891,  before  the  assignment  to  plaintiff,  and  mortgagee 
Hughes  released  the  same  to  Brown,  consideration  for  sale  being 
$3,000,  and  for  the  release  $1,000.  Brown  also  conveyed  the 
east  half  of  block  59  September  4,  1891,  and  the  west  half  of 
block  59  October  8,  1891.  This  block  was  released  by  plaintiff 
September  4,  1891,  consideration  not  shown.  Brown  also  con- 
veyed blocks  51  and  60  to  McDonald,  trustee,  by  deed  dated 
January  20,  1892,  and  McDonald,  by  deed  of  same  date,  con- 
veyed the  same  lots  to  one  Dorn,  consideration  mentioned,  $10; 
released  by  plaintiff  February  23,  1892,  for  consideration  of 
$5,000.  All  the  remaining  mortgaged  premises  were  conveyed 
by  Brown  to  McDonald,  trustee,  October  8,  1891,  by  grant  deed; 
consideration  stated  was  $10.  McDonald  conveyed  by  grant 
deed  to  John  Brown  Colony,  a  corporation,  January  20,  1892, 
the  lots  described  in  his  deed  of  October  8,  1891,  consideration 
mentioned,  $10.  The  colony  corporation  commenced  selling 
lots  January  21,  1892.  and  disposed  of  quite  a  number  up  to 
January  19,  1893,  when  it  conveyed  the  remaining  lots  and 
blocks,  still  a  large  number,  to  the  Madera  Fruit  and  Land  Com- 
pany, a  corporation.  ^"^  This  latter  corporation  sold  several 
of  the  lots,  when,  on  June  2,  1893,  the  remainder  were  attached 
at  the  suit  of  Bank  of  Madera,  and  it  received  sheriff's  deed  to 
the  property  of  date  March  12,  1895.  Etter's  deed  is  from  John 
Brown  Colony,  dated  February  23,  1892.  Lazar's  deed  is  from 
Madera  Fruit  and  Land  Company,  dated  May  27,  1893.  Rosen- 
thal's deed  is  from  same  company,  and  is  dated  June  3,  1893. 
Other  facts  will  appear  in  connection  with  the  various  points 
raised  by  counsel. 

As  conclusions  of  law,  the  court  found  that  plaintiff  was  enti- 
tled to  the  decree  of  the  court  for  the  sale  of  the  premises  not 
released  and  in  the  inverse  order  of  the  several  conveyances 
thereof,  and  for  deficiency  judgment  against  Brown. 

The  decree  was  entered  accordingly.  The  appeal  is  from 
the  decree  and  from  the  order  denying  motion  for  new  trial,  and 
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from  the  order  made  May  9,  1896,  striking  out  the  affidavit  of 
Eobert  L.  Hargrove,  served  and  filed  in  support  of  said  motion 
for  new  trial. 

1.  The  first  question  presented  is  as  to  the  rights  of  the  mort- 
gagor Brown.  It  is  claimed  by  him  that  under  section  726  of 
the  Code  of  Civil  Procedure,  and  the  decisions  of  this  court 
touching  that  section,  the  mortgaged  premises  constitute  the 
primary  fund  out  of  which  the  mortgage  debt  must  be  paid, 
and  that  the  mortgagee  cannot  arbitrarily  release  portions  of 
that  fund  for  less  than  their  actual  value  without  tiie  consent  of 
the  mortgagor,  and,  if  he  does  so,  he  must  on  foreclosure  credit 
the  mortgage  with  the  value  of  the  portions  released:  Citing 
Bartlett  v.  Cottle,  63  Cal.  366;  Porter  v.  MuUer,  65  Cal.  513; 
Bull  V.  Coe,  77  Cal.  54;  11  Am.  St.  Eep.  235;  Barbieri  v.  Kamelli, 
84  Cal.  154. 

Pespondent  treats  this  point  as  of  little  consequence,  imd 
makes  but  a  mere  passing  allusion  to  it.  Section  726  of  the 
Code  of  Civil  Procedure  provides:  "There  can  be  but  one  action 
for  the  recovery  of  any  debt  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or  personal  property, 
which  action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action,  the  court  may  by  its  judgment  direct 
a  sale  of  the  encumbered  property  ....  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 
*®*  court  and  the  expenses  of  the  sale,  and  the  amount  due  to 
the  plaintiff;  and  if  it  appears  from  the  sheriff's  return  that  the 
proceeds  are  insufficient  and  a  balance  still  remains  due,  judg- 
ment can  then  be  docketed  for  such  balance  against  the  defend- 
ant or  defendants  personally  liable  for  the  debt,"  etc. 

The  question  presented  is,  not  whether  the  mortgagee  may 
release  a  portion  of  the  property  and  look  only  to  the  residue, 
or  may  foreclose  upon  a  part  only  and  waive  his  security  as  to 
the  residue,  which  he  may  do;  but  it  is  whether  he  may  do  this 
without  the  consent  of  the  mortgagor  and  have  a  judgment 
docketed  for  a  deficiency. 

We  cannot  perceive  upon  what  principle  of  equity  or  by  what 
construction  of  this  section  it  can  be  held  that  the  mortgagee 
may,  without  the  consent  of  the  mortgagor,  let  go  part  of  his 
security  to  a  purchaser  from  the  mortgagor,  at  less  than  its 
value  it  may  be,  and  then  look  to  the  mortgagor  to  make  up  the 
deficiency.  It  would  be  a  gross  injustice  to  the  mortgagor  to 
hold  him  liable  for  a  deficiency  which  the  mortgagee  has,  with- 
out the  mortgagor's  authority  or  consent,  created.     The  defi- 
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dency  wliich  the  code  directs  may  take  the  form  of  a  personal 
judgment  is  a  deficiency  arising  from  the  sale  of  all  the  mort- 
gaged Becurity,  and  not  a  part  of  it:  Jones  on  Mortgages,  sec. 
678a;  Worcester  Sav.  Bank  v.  Thayer,  136  Mass.  459;  Town- 
send  Sav.  Bank  v.  Munson,  47  Conn.  390. 

The  danger  to  the  interests  and  rights  of  the  mortgagor  will 
at  once  be  seen  by  supposing  a  not  improbable  case  and  one 
much  like  the  one  before  us.  The  mortgagee,  for  reasons  of  his 
own,  releases  one  after  another  of  the  mortgaged  lots  without 
consideration  therefor  or  for  a  small  consideration,  thinking 
that  he  has  retained  enough  out  of  which  to  realize  on  sale  the 
amount  of  the  debt.  It  turns  out,  through  depreciation  of 
ralues  or  other  cause,  that  he  miscalculated  the  value  of  his 
retained  security  and  there  was  a  deficiency  after  sale.  Now 
there  would  have  been  no  deficiency  if  he  had  not  released  a  por- 
tion of  his  security.  It  would  be  clearly  inequitable  to  hold  the 
mortgagor  in  such  case  for  any  deficiency. 

In  Porter  v.  MuUer,  65  Cal.  512,  it  was  held  that  the  proceeds 
of  the  sale  of  the  mortgaged  premises  constitute  the  primary 
fund  out  of  which  the  mortgaged  debt  must  be  paid.  In  Biddell 
V.  ***  Brizzolara,  64  Cal.  354,  it  was  said:  '^Whatever  the  form 
of  the  debt,  the  mortgagor  can  be  legally  compelled  to  pay  no 
part  of  it  until  decree  is  entered  for  the  sale  of  the  premises 
mortgaged,  and  the  liability  which  shall  then  accrue  to  him  is  a 
liability  to  pay  only  a  deficiency  which  shall  appear  on  the 
sherifE's  return.  The  liability  of  the  mortgagor  is  therefore 
contingent  on  the  fact  that  a  sale  of  the  mortgaged  premises 
shall  satisfy  the  debt  and  costs."  In  Toby  v.  Oregon  etc.  E.  K. 
Co.,  98  Cal.  490,  the  language  is:  "The  mortgagee  must  exhaust 
the  property." 

In  Brown  v.  Willis,  67  Cal.  235,  it  was  held  that  "a  mortgagor 
cannot  be  compelled  to  pay  any  part  of  his  mortgage  debt  until 
a  decree  is  entered  for  a  sale  of  the  premises  mortgaged."  But 
if  the  mortgagee  should  release  a  part,  he  places  himself  in  a 
position  where  he  cannot  sell  all  the  premises.  It  is  well  settled 
that  no  deficiency  can  be  entered  up  where  a  partial  foreclosure 
takes  place;  it  can  only  be  done  upon  final  sale  of  all  the  prop- 
erty. So  long  as  any  of  the  mortgaged  premises  remains  un- 
sold there  can  be  no  deficiency:  Bull  v.  Coe,  77  Cal.  54;  11  Am. 
St.  Kep.  235.     See,  also.  Hall  v.  Amott,  80  Cal.  348. 

In  Blumberg  v.  Birch,  99  Cal.  416,  37  Am.  St.  Eep.  67,  it  was 
held  that,  after  sale  of  the  mortgaged  premises  and  there  re- 
maining a  deficiency,  action  would  lie  to  recover  the  amount. 
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although  the  deficiency  judgment  was  void;  but  this  waa  upon 
the  assumption  that  the  mortgage  security  had  been  exhausted 
by  the  foreclosure  sale. 

In  Barbieri  v.  Eamelli,  84  Cal.  154,  it  was  held  that  the  mort- 
gagee "was  not  authorized  to  waive  the  security  and  bring  an  ac- 
tion on  the  indebtedness,  and  the  court  erred  in  so  holding,  aa 
it  did  in  effect,  and  rendering  judgment  for  plaintiff.** 

It  seems  to  us  that  to  allow  the  release  of  part  of  the  security 
and  to  provide  for  a  deficiency  judgment,  as  waa  done  in  the 
case  before  us,  would  be  a  violation  of  the  underlying  principle 
of  the  case  last  cited,  for  the  mortgagee  would  thus  get  a  judg- 
ment which  could  be  enforced  against  the  mortgagor  precisely 
as  if  the  mortgagee  had  first  waived  his  security  and  brought 
suit  on  the  notes.  If  he  can  release  part  of  the  security,  he  can 
release  all,  and  thus  defeat  the  purpose  of  the  law,  which  is  to 
confine  the  mortgagee  to  the  one  action  and  to  his  security  as 
^®'*  a  primary  fund.  If  it  be  said  that,  while  he  cannot  waive 
all  the  security  and  then  bring  an  action  at  law,  he  may  waive 
part  and  foreclose  on  the  residue  and  have  his  deficiency  judg- 
ment, the  answer  is,  that  the  law  will  not  allow  him  to  acconf- 
plish  indirectly  what  he  cannot  do  directly. 

Numerous  cases  are  cited  in  Jones  on  Mortgages,  sections  722 
and  981,  to  the  effect  that,  as  between  the  mortgagor  and  the 
mortgagee,  the  latter  may  release  any  portion  of  the  mortgaged 
premises  without  affecting  the  lien  upon  the  residue.  But  the 
cases  cited  by  the  learned  author  do  not  deal  with  the  rights  of 
the  mortgagee  to  a  deficiency  judgment  where  he  releases  with- 
out the  consent  of  the  mortgagor,  nor  does  it  appear  in  those 
cases  that  the  statute  was  as  it  is  here.  They  deal  with  the 
mortgagee's  right  to  foreclose  on  the  unsold  portion  still  in  the 
hands  of  the  mortgagor.  Under  our  statute,  on  foreclosure,  the 
land  becomes  the  principal  debtor  and  the  mortgagor  the  surety, 
and  his  rights  as  surety  should  be  preserved. 

It  may  be  that,  in  those  jurisdictions  where  an  action  is  given 
on  the  debt  as  well  as  on  the  security,  the  mortgagee  may  re- 
lease regardless  of  the  mortgagor's  rights,  or  may  proceed  re- 
gardless of  the  security,  but  in  this  state  the  law  gives  him  but 
one  action,  and  he  should  be  confined  to  that,  at  least  to  the  ex- 
tent of  requiring  him  first  to  exhaust  his  security  before  obtain- 
ing other  relief.  If  he  desires  to  release  a  part  of  his  security, 
and  still  hold  the  mortgagee  for  any  deficiency  after  foreclosure, 
he  must  obtain  the  mortgagor's  consent,  or  see  to  it  that  in  re- 
leasing he  is  paid  full  value  and  gives  the  mortgagor  credit 
therefor. 
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The  form  of  deed  from  Brown  to  McDonald  cannot  affect  the 
question.  By  it  Brown's  covenant  was  that  the  land  was  free 
from  encumbrance,  but  this  covenant  was  not  such  as  is  appur- 
tenant to  and  runs  with  the  land,  under  sections  1113  and  1460 
of  the  Civil  Code.  It  was  a  personal  covenant:  Lawrence  v. 
Montgomery,  37  Cal.  183,  and  cases  there  cited.  If  the  mort- 
gage had  been  foreclosed  upon  all  the  property  while  Brown 
held  the  title,  Brown  would,  of  course,  in  any  event,  have  been 
liable  for  a  deficiency,  and  McDonald  would  have  had  his  action 
against  Brown  upon  the  covenant.  The  right  of  the  mortgagee 
to  a  deficiency  judgment,  however,,  would  not  arise  from  the 
*®^  form  of  McDonald's  deed,  but  from  the  mortgage  and  the 
statute,  and  from  the  fact  that  the  mortgagee  had  not  by  his 
own  act  impaired  his  security  in  any  manner.  If  he  had  re- 
leased all  of  the  lots  but  one  to  McDonald,  without  the  knowl- 
edge or  consent  of  the  mortgagor,  it  would  be  unconscionable  to 
hold  that  he  could  foreclose  on  the  remaining  lot  and  have  his 
deficiency  judgment  against  the  mortgagor.  The  same  reason- 
ing already  stated  as  to  the  effect  of  the  releases  given  by  the 
mortgagee  to  various  subsequent  purchasers  from  McDonald 
and  their  grantees  would  apply.  The  covenant  of  the  mort- 
gagor in  his  deed  to  McDonald  is  not  available  to  the  mortgagee, 
and  is  wholly  unnecessary  for  his  security;  nor  can  it  in  any 
way  give  to  the  mortgagee  upon  foreclosure  the  right  to  a  defi- 
ciency. It  is  unnecessary,  because  the  mortgagee  himself  has  a 
right  to  a  deficiency  judgment  when  his  security  is  exhausted, 
and  the  covenant  of  the  mortgagor  in  his  deed  would,  if  avail- 
able to  the  mortgagee,  give  him  no  better  remedy. 

It  was  stipulated  that  the  lots  were  of  the  market  value  of 
$125  each.  The  plaintiff  testified  that  it  was  the  understanding 
with  some  of  the  parties,  but  with  whom  does  not  clearly  ap- 
pear, that  he,  plaintiff,  would  release  for  $25  per  lot;  but  later 
along,  when  the  defendants  opened  their  testimony,  some  stipu- 
lations were  entered  into  by  the  respective  counsel,  and,  among 
others,  "it  was  stipulated  that  John  Brown  never  consented  to 
the  release  of  any  pieces  of  property  from  the  mortgage.'*  We 
think  this  stipulation  is  controlling  as  to  the  fact  agreed  upon 
by  It. 

The  plaintiff  testified  that  "there  were  347  lots  released  at 
$25  a  lot."  It  also  appeared  that  he  released  block  49  (in  which 
there  were  28  lots)  to  the  Madera  School  District  without  any 
pajonent.  A  simple  mathematical  calculation  will  show  that 
these  lots  were  released  for  several  thousand  dollars  less  than 
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their  agreed  market  value.  If  they  had  not  been  released,  but 
had  been  included  in  the  foreclosure  proceedings,  by  no  reason- 
able probability  would  there  be  any  deficiency  upon  foreclosure. 
The  decree,  so  far  as  it  directs  a  deficiency  to  be  entered  against 
Brown,  is  erroneous,  and  should  therefore  be  modified. 

2.  The  next  question  presented  is  whether  the  court  erred  in 
***  directing  the  sale  of  the  lots  in  the  inverse  order  of  their 
alienation.  "We  do  not  understand  from  appellant's  brief  that 
the  correctness  of  the  rule  is  questioned  in  a  case  like  the  pres- 
ent one.  There  can  be  no  doubt  but  that  this  is  the  rule  in  this 
state:  Civ.  Code,  sees.  2899,  3433.  See,  also,  Kent  v.  Williams, 
114  Cal.  537.  But,  as  we  understand  appellants'  position,  it  is 
that  the  rule  requiring  sale  in  the  inverse  order  of  alienation 
was,  in  certain  cases  involved,  changed  by  the  act  of  the  mort- 
gagee, and  this  contention  will  next  be  noticed. 

3.  The  question  most  discussed  by  appellants  is  as  to  the 
equities  of  subsequent  purchasers  as  they  are  affected  by  the  re- 
leases  made  by  the  plaintiff  of  certain  of  the  mortgaged  lots, 
which  had  been  sold  by  the  mortgagor  after  plaintiff  acquired 
the  mortgage,  and  were  resold  by  the  mortgagor's  grantee  and 
again  and  again  resold  by  subsequent  grantees.  A  large  num- 
ber of  cases  are  cited  by  appellants  illustrating  the  rights  of 
purchasers  from  the  mortgagor  and  their  grantees  as  affected  by 
releases  made  by  the  mortgagee.  But  none  of  them  will  be 
found  to  hold  that  the  mortgagee  may  not  release  without  lia- 
bility to  him  or  impairment  of  his  remaining  security,  where 
he  does  so  without  actual  knowledge  of  the  conveyance.  As 
his  mortgage  is  a  lien,  and  creates  an  encumbrance  alike  upon 
all  parts  of  the  land  subject  to  it,  no  subsequent  change  in  the 
ownership  of  the  mortgaged  premises  of  which  he  is  ignorant 
can  in  any  degree  limit  his  original  rights  conferred  by  the  se- 
curity. The  record  of  subsequent  conveyances  is  not  a  con- 
structive notice  to  the  prior  mortgagee,  so  as  to  prevent  him 
from  dealing  in  any  manner  with  the  mortgaged  premises;  he 
must  have  actual  notice. 

The  cases  supporting  the  foregoing  are  numerous  and  will  be 
found  cited  in  2  Pomeroy's  Equity  Jurisprudence,  sees.  656, 
657;  3  Pomeroy's  Equity  Jurisprudence,  sees.  1224-1226;  2  Jones 
on  Mortgages,  sees.  1621-1624;  1  Jones  on  Mortgages,  sees.  722, 
723.  As  to  the  rights  of  the  mortgagor,  who  had  conveyed  all 
the  mortgaged  premises,  they  are  in  nowise  affected  by  these 
releases,  except  as  to  the  single  question  of  plaintiff's  right  to  a 
deficiency  judgment,  and  this   has   already  been    disposed    of. 
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The  only  other  defendants  appealing  are  Etter,  Rosenthal, 
Lazar,  and  Bank  of  Madera,  and,  as  to  them,  it  follows  that  un- 
less ^"'^  plaintiff  had  notice  of  their  deeds  his  releases  to  certain 
other  purchasers,  whether  given  before  or  after  defendants' 
deeds,  afford  them  no  ground  of  complaint,  and  the  utmost  that 
can  be  claimed  by  them  is  that  the  foreclosure  sale  should  pro- 
ceed in  the  proper  order. 

The  court  found  that  plaintiff  had  no  notice  or  knowledege 
of  defendants'  deed,  and,  the  evidence  upon  that  point  being 
in  conflict,  this  finding  cannot  be  disturbed.  It  may  be  said 
that,  inasmuch  as  Brown's  deed  to  McDonald  implied  a  cove- 
nant of  warranty  that  no  encumbrance  rested  on  the  premises, 
an  equity  thus  attached  in  favor  of  McDonald  which  passed  to 
his  grantees  and  purchasers  from  or  through  them. 

But  the  covenant  in  Brown's  deed  to  McDonald  was  personal 
between  him  and  Brown,  and  was  not  a  covenant  running  with 
the  land,  and  impressed  it  with  no  such  equity  as  would  pass 
with  the  land  conveyed  by  McDonald  or  his  grantee.  McDon- 
ald, by  his  grant  deed,  covenanted  against  his  own  acts  in  creat- 
ing encumbrances,  but  not  against  those  of  his  grantor,  the 
mortgagor.  McDonald's  grantee  took  the  land  subject  to  the 
Brown  mortgage  without  any  agreement,  express  or  implied, 
that  McDonald  would  pay  the  mortgage  debt;  nor  did  McDon- 
ald's deed  operate  as  an  assignment  to  his  grantee  of  the  right 
of  action  which  McDonald  had  against  Brown  on  the  implied 
covenant:  Ijawrence  v.  Montgomery,  37  Cal.  183. 

4.  Defendants  make  the  point  that  there  is  no  provision  in 
our  code  for  partial  or  other  releases;  that  the  only  provision 
relates  to  a  full  satisfaction,  and  that  the  partial  satisfactions  or 
releases  operated  to  discharge  the  mortgage  lien:  Citing  Civ. 
Code,  sec.  2938.  We  do  not  think  there  can  be  any  doubt  but 
that  partial  releases  are  authorized  by  this  and  subsequent  sec- 
tions. Whether  so  or  not,  the  universal  practice  of  making  par- 
tial releases,  and  their  obvious  convenience  and  importance  to 
all  persons  having  any  interest  in  the  mortgaged  premises, 
would  warrant  us  in  upholding  and  limiting  them  to  the  pur- 
pose expressed  in  making  them.  It  certainly  cannot  be  claimed 
that  if  a  partial  release  is  unauthorized  that  when  made  it  would 
nevertheless  operate  to  discharge  the  whole  mortgage  lien. 

The  section  referred  to  does  not  provide  in  terms  for  partial 
satisfactions  on  the  margin  of  the  mortgage  record  or  other- 
wise, ^*****  but  as  the  partial  releases  in  this  case  were  either  upon 
the  margin  of  the  record  of  the  mortgage  or  in  separate  instru- 
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ments  duly  acknowledged  and  recorded,  we  think  this  would  im- 
part notice  or  be  sufficient  to  put  a  person  dealing  with  the 
mortgaged  property  upon  inquiry,  which,  if  pursued,  would  easily 
lead  to  the  discovery  of  the  fact. 

Defendants  claim  that  there  was  one  particular  release  made 
by  plaintiff  which  had  the  effect  to  completely  satisfy  and  dis- 
charge the  mortgage.    It  is  as  follows: 

"0.  J.  Woodward,  Assignee,  to  John  Brown. 

"Dated  November  11,  1893. 
"Consideration  $50. 

"That  the  following  land  situate  in  county  of  Madera,  state 
of  California,  described  as  follows,  to  wit,  lots  6  and  7  in  block 
67  of  Hughes*  addition  to  the  town  of  Madera  ....  hereby  re- 
leased from  the  lien  of  the  mortgage,  made  by  John  Brown  Col- 
ony to  Thomaa  E.  Hughee,  and  recorded,  etc.,  ....  together 
with  the  deibt  thereby  secured,  is  fully  paid,  satisfied  and  dis- 
charged. (Signed)     0.  J.  WOODWARD, 

"Assignee. 

"Acknowledged  in  due  form  Nov.  11,  1893,  and  duly  re- 
corded.'* 

That  portion  of  this  document  reading  "together  with  the 
debt  thereby  secured,  is  fully  paid,  satisfied,  and  discharged," 
does  not  appear  as  part  of  the  record  evidence.  At  folio  793  it 
appears  as  defendants*  exhibit  37  without  the  paragraph  above 
quoted.  In  an  affidavit  made  by  one  of  defendants'  attorneys, 
sworn  to  March  5,  1896,  and  served  on  plaintiff's  attorney  March 
7th  and  filed  March  10,  1896,  this  release  is  set  out  with  the 
paragraph  above  quoted  contained  in  it,  and  this  alleged  new 
matter,  among  other  things,  is  stated  in  support  of  the  motion 
for  a  new  trial.  The  notice  of  this  motion  was  served  and  filed 
February  29,  1896,  and  stated,  among  other  things,  that  the  mo- 
tion would  be  heard  "upon  affidavits  hereafter  to  be  served."  At 
the  hearing,  May  9,  1896,  this  affidavit  was,  on  motion  of  plain- 
tiff's counsel,  stricken  from  the  records,  to  which  defendants* 
counsel  excepted.  I  think  it  evident  from  the  release  itself,  in 
whichever  form  it  is  to  be  considered,  that  it  was  not  the  inten- 
tion ****  of  the  mortgagee  thereby  to  release  the  entire  debt,  and 
that  it  should  not  be  extended  beyond  its  intention.  The  con- 
sideration paid  for  the  release  was  $50,  and  this  was  indorsed  on 
one  of  the  notes  the  same  day  as  follows:  "Nov.  11,  1893,  lots  6 
and  7,  block  67,  $50,"  and  on  the  mortgage  was  indorsed  the 
following:  "Nov.  11,  '93,  lots  6  and  7,  block  67  (release  sent  to 
Madera)."     Defendants  were  not  misled  by  it,  for  it  was  not 
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made  until  after  they  had  purchased.  The  case  of  Beal  v.  Stev- 
ens, 72  Cal,  451,  cited  by  defendants,  in  nowise  conflicts  with  this 
view. 

5.  There  were  other  matters  set  forth  in  this  expurgated  affi- 
davit, and  defendants  claim  error  in  striking  it  out  as  to  these 
matters  as  well.  It  is  quite  lengthy,  and  need  not  be  set  forth 
in  this  opinion. 

This  affidavit  is  before  us  as  part  of  the  bill  of  exceptions.  It 
was  filed  on  March  10,  1896,  and  the  motion  for  a  new  trial  came 
up  on  May  9th  following.  The  matters  contained  in  it  were 
mainly  recitals  of  what  appeared  in  the  record,  and  were  more  in 
the  nature  of  an  argument  on  the  motion  than  the  presentation 
of  any  new  fact  of  which  the  court  could  take  notice.  It  was 
not  presented  by  way  of  suggesting  diminution  of  the  record, 
nor  was  it  in  support  of  the  ground  of  newly  discovered  evidence, 
for  that  was  not  made  a  ground  in  the  motion.  All  the  points 
presented  in  the  affidavit  are  made  in  the  briefs  of  counsel  for 
the  defendants,  and  do  not  require  its  aid  for  their  full  determi- 
nation which  is  given  them  in  this  opinion.  I  cannot  see  that 
they  were  prejudiced  by  striking  it  out. 

'  6.  Defendants  assign  as  error  that  the  court  allowed  the  affi- 
davit of  personal  service  of  summons  on  certain  defendants  made 
September  15,  1894,  to  be  amended  and  filed  September  15, 
1896,  nunc  pro  tunc.  The  particular  in  which  the  amendment 
was  made  was  in  stating  that  affiant  was,  at  the  time  he  served 
the  summons,  over  the  age  of  eighteen  years,  which  by  inad- 
vertence he  omitted  to  state.  The  objection  made  was,  that 
the  court  could  not,  after  judgment  entered,  allow  the  affidavit 
to  be  amended,  and  that  the  defaults  entered  were  unauthorized. 
The  order  was  ex  parte  and  directed  that  the  amended  affidavit 
be  made  part  of  the  judgment  roll.  In  Herman  v.  Santee,  103 
Cal.  619,  42  Am.  St.  Eep.  145,  it  was  held  that  this  might  be 
^^^  done,  but  in  that  case  opposing  counsel  was  present  in 
court  and  had  a  hearing  on  the  motion,  although  not  previously 
notified.  I  cannot  see,  however,  but  that  the  reasoning  in  that 
case  and  the  authorities  cited  in  it  would  allow  such  an  amend- 
ment ex  parte,  and  without  notice,  although  such  practice  is  not 
to  be  commended.  In  such  event,  the  party  claiming  to  be  in- 
jured could  afterward  appear  and  move  to  set  aside  and  vacate 
the  order,  and  such  a  motion  should  be  granted  upon  a  showing 
that  the  amendment  was  not  true  in  fact.  Whether,  however, 
the  motion  here  was  of  such  character  as  to  require  previous 
notice  need  not  be  determined,  for  defendants  had  subsequent 
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notice  and  full  opportunity  to  take  steps  to  have  the  truth  of 
the  matter  ascertained  and  cause  the  order  to  be  vacated  if  er- 
roneously entered.  They  filed  an  affidavit  calling  attention  to 
the  amended  affidavit,  and  objected  to  the  return  of  the  sum- 
mons with  the  amended  affidavits,  claiming  them  to  be  insuffi- 
cient, but  did  not  controvert  any  fact  stated  in  them,  and  de- 
fendants did  not  ask  to  have  the  order,  entered  nunc  pro  tunc 
vacated  for  any  reason. 

7.  Defendants  assign  as  error  that  plaintiff  is  not  the  real 
party  in  interest  and  has  no  right  to  prosecute  the  action,  and 
that  this  issue  is  raised  by  the  pleadings,  and  the  court  did  not 
find  upon  this  issue.  The  court  found  that  plaintiff  was  the 
owner  and  holder  of  the  notes  and  mortgage  when  the  action 
was  brought,  and  the  evidence  shows  he  took  them  by  written 
and  recorded  assignment  May  1,  1891.  There  is  some  evidence 
tending  to  show  that  he  originally  took  them  while  acting  for 
the  First  National  Bank  of  Fresno,  of  which  he  was  president, 
but  he  testified  that  he  finally  bought  them  outright.  The  writ- 
ten assignment  of  Thomas  E.  Hughes  (mortgagee),  dated  Feb- 
ruary 12,  1893,  to  W.  M.  Hughes  of  all  his  right  to  the  notes 
and  mortgage  is  in  evidence,  and  in  it  he  recites  that  the  notes 
and  mortgage  are  held  by  0.  J.  Woodward  (plaintiff)  and  the 
First  National  Bank  as  collateral  security  for  his  indebtedness 
to  them.  It  do^  not  appear  that  plaintiff  had  knowledge  of 
this  assignment,  and  even  if  he  had,  his  assignor  could  not  bind 
him  by  recitals  in  an  assignment  to  another  assignee.  The 
finding  is  justified  by  the  evidence,  and  substantially  fiinds  on 
the  issue  raised  by  defendants'  answer. 

8.  Defendants  claim  that  the  affidavit  for  the  order  of  publi- 
cation ^**^  of  summons  is  void,  as  not  in  compliance  with  sec- 
tion 412  of  the  Code  of  Civil  Procedure.  The  affidavit  gives 
the  names  of  the  defendants  and  states  that  they  resided  with- 
out the  state,  and  names  the  state  in  which  each  resides;  it  re- 
fers to  the  verified  complaint  and  makes  it  a  part  of  the  affi- 
davit, and  states  that  the  defendants  are  proper  and  necessary 
parties  to  the  action;  that  affiant  has  a  good  cause  of  action 
against  the  defendants,  as  he  is  advised  by  his  counsel  and  verily 
believes.  The  complaint  states  a  good  cause  of  action.  It  was 
not  necessary  to  state  that  the  sheriff  had  returned  the  sum- 
mons, and  it  is  immaterial  whether  the  summons  had  been  re- 
turned when  the  affidavit  was  made.  I  see  no  defect  in  the  affi- 
davit. 

9.  It  is  further  objected  that  the  affidavit  of  publication  is 
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void  because  it  does  not  state  that  affiant  was  the  foreman,  prin- 
ter, or  principal  clerk,  and  does  not  state  that  the  summons  waa 
published  once  a  week,  nor  the  length  of  time  published: 
Citing  Code  Civ.  Proc,  sec.  415.  The  affidavit  was  sworn  to  by 
the  publisher  and  proprietor  of  the  paper.  The  code,  supra, 
says  the  proof  must  be  made  by  the  "printer,  or  his  foreman  or 
principal  clerk."  It  was  held  under  the  practice  act,  where  the 
word  "printer'^  is  used,  that  the  word  "proprietor"  is,  in  the 
sense  of  the  statute,  synonymous  with  "printer":  Quivey  v. 
Porter,  37  Cal.  458.  There  is  nothing  in  this  point.  The 
affidavit  states  that  the  "Madera  Tribune"  is  a  daily  and  weekly 
newspaper,  "and  that  the  summons,  of  which  the  annexed  is  a 
true  and  correct  printed  copy,  has  been  published  weekly  in  the 
said  newspaper,  commencing  on  the  seventeenth  day  of  May, 
A.  D.  1894,  and  ending  on  the  twenty-sixth  day  of  July,  A.  D. 
1 894,  inclusive,  in  each  and  every  one  of  the  consecutive  weekly 
issues  of  said  newspaper  issued  during  said  period  of  time,  be- 
ing the  regular  weekly  issues  thereof."  Some  doubt  might  arise 
as  to  which  one  of  the  papers,  the  daily  or  weekly,  is  referred 
to  by  the  terms  "said  newspaper,"  whether  the  subject  referred 
to  was  the  daily  or  the  weekly.  The  affidavit  shows  further  on 
that  the  paper  referred  to  was  the  "regular  weekly  issue."  It  does 
not  appear  on  what  day  of  the  week  the  weekly  paper  is  pub- 
lished, but  the  affidavit  says  the  publication  began  on  the  17tli 
and  was  published  weekly.  The  time  stated  would  give  twenty 
insertions  and  embrace  seventy  days.  I  think  the  ^^*  affi- 
davit shows  a  sufficient  length  of  time  and  that  the  publication 
was  once  a  week. 

9.  Defendants  also  complain  of  the  application  made  of  the 
several  payments;  that  they  should  have  been  credited  first  on 
the  three  year  note,  second  on  the  four  year  note,  and  third  on 
the  five  year  note,  and  that  if  they  had  been  so  applied  there 
would  have  been  nothing  due  on  December  19,  1893,  when  the 
action  was  commenced:  Citing  Civ.  Code,  sec.  1479. 

It  appears  from  the  evidence  that  the  first  note,  due  in  three 
years,  to  wit,  on  September  28,  1892,  was  paid  in  full  at  matur- 
ity. The  second  note  fell  due  September  28,  1893,  and  this 
action  was  brought  December  19,  1893,  There  is  no  evidence 
as  to  plaintiff's  exercise  of  his  option  to  regard  the  unpaid  notes 
as  due,  whioh  by  their  terms  was  given,  except  the  bringing 
of  the  action.  It  is  in  evidence  that  no  payments  were  made  to 
plaintiff  except  such  as  were  indorsed  on  the  notes.  When  the 
suit  was  brought  the  second  note  was  past  due,  and  if  all  the 
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payments  made  after  the  first  note  was  paid  had  been  indorsed 
upon  the  second  note,  instead  of  being  indorsed  partly  on  it  and 
partly  on  the  last  note  as  was  done,  there  would  still  have  been 
an  unpaid  balance  on  the  second  note.  The  notes  bore  the 
same  rate  of  interest,  and  defendants  were  not  injured  by  the 
alleged  misapplication  of  the  payments.  The  last  note  became 
due  on  December  19,  1893,  by  the  commencement  of  the  action, 
and  it  waa  not  necessary  to  the  exercise  of  the  option  to  regard 
it  as  due  that  previous  notice  should  have  been  given  to  Brown 
or  Hughes,  for  there  was  still  due  some  unpaid  interest  on  both 
notes  and  some  unpaid  principal  on  the  second  note,  and  be- 
sides, the  beginning  of  the  action  operated  as  an  exercise  of  the 
option:  Hewitt  v.  Dean,  91  Cal.  5. 

10.  Defendant  Etter  purchased  from  the  John  Brown 
Colony,  February  23,  1892,  and  his  lots  have  not  been  released. 
He  sets  up  a  defense  special  to  himself,  to  wit,  that  Hughes,  the 
mortgagee,  on  November  26,  1892,  received  from  him  $325  on 
lots  7,  8,  9,  and  10  of  block  28,  and  agreed  to  release  the  lots 
from  the  mortgage  and  '*hold  him  harmless  and  secure  in  the 
title  to  said  lots."  The  agreement  was  in  writing  and  is  in  evi- 
dence. This  was  nine  months  after  he  had  purchased  and  ob- 
tained a  deed,  and  one  year  and  seven  months  after  the  notes 
and  the  mortgage  ^**  were  assigned  to  plaintiff;  there  is  no 
evidence  that  plaintiff  received  this  money,  or  had  any  knowl- 
ledge  of  its  payment  to  Hughes,  and  in  his  answer  Etter  does 
not  allege  knowledge  in  plaintiff,  but  claims  that  Hughes  was 
and  is  the  real  owner  of  the  mortgage,  and  that  it  was  simply 
pledged  with  plaintiff  to  secure  payment  of  Hughes'  indebted- 
ness to  plaintiff.  Clearly,  without  proof  of  knowledge  of  this 
agreement  or  consent  thereto,  implied  or  otherwise,  by  plaintiff, 
it  cannot  bind  plaintiff  and  is  no  defense.  Even  if  Hughes  waa 
the  real  owner  of  the  mortgage,  and  plaintiff  held  it  and  the 
notes  as  security  only,  Hughes  could  not  bind  plaintiff  by  any 
such  agreement  without  his  knowledge  or  consent,  and  there  is 
no  evidence  that  he'  had  any  knowledge  until  the  answer  was 
filed.  Section  1487  of  the  Civil  Code  and  the  case  of  Mahler  v. 
Newbauer,  32  Cal.  168,  91  Am.  Dec.  571,  cited  by  defendants, 
do  not  conflict  with  this  view.  Defendants  cite  numerous  au- 
thorities, among  them  Jones  on  Mortgages,  section  479,  to 
the  effect  that  the  record  of  assignment  of  a  mortgage  is  not 
constructive  notice  of  it  to  the  mortgagor  so  as  to  make  invalid 
a  payment  made  by  him  to  the  mortgagee.  But  that  author 
also  says  in  the  same  section  that  the  record  of  assignment  ol 
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the  mortgage  is  part  of  the  record  title  of  which  a  purchaser  of 
the  equity  of  redemption  must  take  notice.  I  do  not  think  any 
case  can  be  found  holding  that  a  payment,  by  a  purchaser,  of 
part  of  the  mortgaged  premises,  to  a  mortgagee  who  had  pre- 
viously assigned  both  notes  and  mortgage,  and  the  assignee  had 
recorded  his  assignment  and  had  possession  of  the  notes  when 
payment  was  made,  would  be  good  against  the  assignee  of  the 
mortgage  who  had  not  consented  thereto.  The  cases  cited  are 
not  in  point. 

11.  A  question  arises  as  to  the  effect  of  the  gale  of  blocks  51 
and  60  by  McDonald  to  Dom  on  January  20,  1893,  on  which 
day  McDonald  conveyed  the  residue  of  the  mortgaged  premises 
(except  block  65,  previously  sold  and  released)  to  John  Brown 
Colony,  a  corporation.  The  Dom  blocks  were  released  February 
23,  1892,  by  plaintifiE.  Brown  conveyed  the  property  to  Mc- 
Donald October  8,  1891,  by  grant  deed,  burdened  with  the  debt 
as  it  stood  when  Brown  conveyed.  It  is  conceded  by  plaintiff's 
counsel  that  if  the  conveyance  to  John  Brown  Colony  had  been 
made  and  delivered  before  the  conveyance  to  Dom,  and  plain- 
tiff ^^  had  actual  knowledge  of  that  fact  at  the  time  he  re- 
leased these  blocks,  plaintiff  would  have  been  compelled  to 
credit  his  mortgage  notes  with  their  market  value  in  case  of  the 
parcels  conveyed  to  John  Brown  Colony,  which  was  found  to  be 
$8,000,  whereas  he  released  for  a  payment  of  $5,000.  But 
plaintiff  contends  that  the  burden  is  on  the  defendants  to  show 
these  facte,  and  that  neither  of  the  facts  existed.  The  court 
found  that  plaintiff  had  knowledge  of  both  of  these  deeds  when 
he  released  these  blocks.  They  bear  the  same  date  and  were 
acknowledged  the  same  day,  but  the  Dom  deed  was  recorded 
January  23d,  while  the  John  Brown  Colony  deed  was  recorded 
January  26th.  The  $5,000  pajonent  was  credited  on  the  notes. 
There  is  no  evidence  beyond  the  foregoing  tending  to  show 
which  one  of  these  deeds  in  point  of  fact  was  first  delivered. 
We  think  that  the  burden  was  upon  defendants  to  show  that 
these  blocks  were  conveyed  to  Dorn  after  the  conveyance  to 
John  Brown  Colony,  and,  not  having  done  so,  we  must  presume 
that  the  evidence  supported  the  judgment  and  that  the  colony 
deed  followed  the  Dom  deed.  As,  therefore,  the  John  Brown 
Colony  lands  were  first  liable,  that  corporation  could  not  and 
does  not  complain  of  the  release  to  Dorn.  Brown  cannot  com- 
plain if  no  deficiency  is  allowed  against  him,  and  the  other  de- 
fendants cannot  complain  because  their  deeds  were  subsequent 
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to  the  Jolm  Brown  Colony  deed,  and  plaintiff  had  no  knowledge 
of  them. 

12.  It  is  also  claimed  that  the  amended  complaint  was  filed, 
after  order  of  publication  of  summons,  and  was  not  served  by 
republication  of  summons,  nor  was  it  served  on  any  of  the  de- 
fendants, except  R.  H.  McDonald  and  W.  S.  Chapman. 
Thompson  v.  Johnson,  60  Cal.  293,  and  section  472  of  the  Code 
of  Civil  Procedure  are  cited.  It  was  held  in  Thompson  v. 
Johnson,  60  Cal.  292,  that,  where  a  plaintiff  amends  in  matter 
of  substance,  he,  in  effect,  opens  the  default  on  the  origiual 
pleading,  and  must  serve  his  amended  pleading  upon  the  par- 
ties, including  the  defaulting  defendant. 

The  amendment  here  was  not  such  matter  of  substance  as 
would  bring  the  case  within  the  rule  above  laid  down.  The 
complaint  alleged  the  amount  due  on  the  notes,  and  that 
plaintiff  had  exercised  his  option  to  regard  the  notes  as  due. 
The  *^*^  amendment  simply  set  out  the  indorsements  of  pay- 
ments on  the  notes,  from  which  it  could  be  ascertained  just 
what  appeared  in  the  complaint;  it  was  somewhat  in  the  nature 
of  a  bill  of  particulars.  The  only  other  allegation  was  as  to  the 
option,  and  that  appeared  in  the  original  complaint.  There  is 
no  merit  in  this  point. 

13.  Defendants  objected  to  pretty  nearly  all  the  evidence  in- 
troduced by  plaintiff,  in  chief,  but  I  find  no  alleged  error  merit- 
ing notice.  On  cross-examination  of  plaintiff,  when  on  the  wit- 
ness stand,  he  was  asked  how  much  was  due  on  the  mortgage 
and  how  much  he  paid  for  the  mortgage;  to  the  latter  ques- 
tion plaintiff's  counsel  objected,  and  the  court  sustained  the 
objection,  very  properly,  I  think.  It  was  immaterial  what  he 
paid. 

He  was  asked  on  cross-examination  if  there  was  anytiiing 
owing  to  the  First  National  Bank  above  what  it  paid  for  the 
mortgage.  The  plaintiff  objected  as  immaterial  and  irrelevant,. 
and  the  court  refused  the  question.  I  cannot  see  wherein  de- 
fendants were  injured  by  this  refusal.  Nor,  later  on,  when 
the  court  refused  defendant's  question  as  to  whether  the  wit- 
ness had  any  interest  in  the  suit.  He  had  testified  that  there 
was  due  him  a  certain  amount  on  the  notes,  and,  while  the 
question  was  not  an  improper  one,  I  cannot  see  that  the  answer,, 
whatever  it  might  have  been,  would  change  the  result.  For 
the  purpose  of  bringing  the  action,  his  possession  of  the  notes 
and  mortgage,  even  if  he  had  held  them  for  collection,  would 
have  been  sufficient  to  sustain  his  right  of  action,  and  later  on,. 
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in  answer  to  defendant's  question,  he  testified  that  he  ''bought 
the  mortgage  right  out." 

It  was  also  immaterial  when  he  got  absolute  title,  and  a  ques- 
tion as  to  the  time  was  immaterial,  and  so  also  was  it  immaterial 
whether  he  advanced  other  money  upon  the  mortgage  than  the 
amount  he  had  testified  to.  The  court  might  well  have  allowed 
more  freedom  of  cross-examination,  but  it  appears  that  the  de- 
fendants were  not  prejudiced  in  their  substantial  rights  by  any 
restriction  imposed  by  the  court.  These  alleged  errors  are  not 
urged  in  defendants*  brief. 

14.  Defendants  complain  that  "W.  E.  Johns,  a  defendant, 
was  a  purchaser  from  Madera  Fruit  and  Land  Company  subse- 
quent to  the  Bank  of  Madera  title;  that  he  was  not  served  with 
summons  and  did  not  appear,  but  that  the  court  ordered  the 
property  ****  of  the  Madera  Bank  to  be  sold  before  the  sale  of 
Johns*  lota.  The  evidence  shows  that  Madera  Fruit  and  Land 
Company  sold  to  Johns,  July  13,  1893,  block  73  for  $4,000,  and 
the  deed  wels  recorded  July  14,  1893.  The  Bank  of  Madera  took 
its  deed  from  the  sheriff,  dated  March  12th,  acknowledged 
April  9th,  and  recorded  April  10,  1895.  The  writ  in  the 
attachment  suit,  under  which  the  sale  was  finally  made,  was 
levied  June  2d,  and  a  copy  recorded  June  3,  1893,  and  the 
sheriff's  deed  took  effect,  by  relation,  from  the  levy  of  attach- 
ment: Porter  v.  Pico,  55  Cal.  165;  Jones  on  Mortgages,  sec. 
1623.  No  question  is  raised  as  to  the  validity  of  the  attach- 
ment. Jones  was  personally  served,  as  shown  by  the  affidavits 
of  service,  and  his  default  was  entered.  This  conveyance  of 
the  Johns*  block  apparently  was  the  last  one  affecting  the  prop- 
erty. The  order  directs  the  sale  of:  1.  The  lands  held  by  the 
Madera  Fruit  and  Land  Company;  2.  The  lands  of  Bank  of 
Madera;  3.  The  residue  in  the  inverse  order  of  alienation  as 
shown  by  the  recordation  of  the  various  deeds,  to  wit:  (a)  The 
parcels  conveyed  by  the  Madera  Fruit  and  Land  Company  in 
the  inverse  order  of  the  deeds;  (b)  The  parcels  conveyed  by  the 
John  Brown  Colony  in  like  order;  (c)  The  parcels  conveyed 
by  John  Brown  in  like  order.  I  find,  in  tabulating  these  var- 
ious deeds  and  the  order  of  sale  prescribed  in  the  decree,  that 
Johns'  block  is  the  thirty-third  parcel  or  groups  of  parcels  or- 
dered sold.  The  previous  parcels  ordered  sold  belonged  to 
Madera  Fruit  and  Land  Company  and  Bank  of  Madera.  The 
Madera  Fruit  and  Land  Company  took  by  deed  dated  January 
19,  1893;  the  Bank  of  Madera  (through  its  attachment)  as  of 
June  3,  1893.     If  the  sheriff's  deed  is  to  be  given  effect  as  of 
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date  June  3,  1893  (date  of  attachment),  it  was  error  to  decree 
the  sale  of  the  Bank  of  Madera  lots  before  selling  the  Johns' 
block.  That  it  must  be  so  treated  is  beyond  question.  If  the 
Madera  Fruit  and  Land  Company  had  sold  to  the  Bank  of  Ma- 
dera on  June  3d,  and  aften\'ard  on  July  13th  had  sold  to  Johns 
other  of  the  mortgaged  lands,  clearly  Johns'  land  should  be  first 
sold,  and  I  can  see  no  difference  arising,  in  these  relative  rights, 
from  the  fact  that  the  title  of  the  bank  came  through  the  at- 
tachment. The  lien  attached  June  3d,  and  if  that  lien  is  to 
have  any  value  it  must  be  held  to  be  good  as  against  Johns.  He 
had  constructive  notice  of  it,  and  should  be  charged  with  con- 
structive ^^"^  notice  of  all  the  consequences  to  flow  from  it. 
The  defendant.  Bank  of  Madera,  is  directly  and  may  be  injur- 
iously affected  by  this  order  of  sale.  The  learned  judge  who 
tried  the  case  evidently  treated  the  sheriff's  deed  as  the  incep- 
tion of  this  defendant's  rights,  as  he  found  that  the  bank  be- 
came the  owner  March  12,  1895,  and,  if  that  had  been  the  fact, 
the  decree  to  sell  Johns'  land  last  would  not  have  injured  the 
bank;  but  it  was  not  the  fact. 

15.  The  decree  directs  the  sale  of  lot  23,  block  28,  toward  the 
last  of  the  parcels  to  be  offered.  It  was  embraced  in  the  mort- 
gage, and  was  conveyed  by  Brown  to  McDonald,  and  by  him 
to  the  John  Brown  Colony,  and  by  the  colony  to  the  Madera 
Fruit  and  Land  Company,  and  by  that  company  to  Cecil  Rick- 
etts  by  deed  dated  January  26,  1893,  recorded  March  25,  1893. 
He  was  not  made  a  defendant  and  does  not  appear,  and  his  lot 
has  not  been  released.  There  is  no  finding  of  the  court  as  to 
the  then  owner  of  this  lot.  To  order  its  sale  was  clearly  error. 
He  was  a  necessary  party  in  adjusting  the  equities  of  the 
various  purchasers,  as  much  so  as  numerous  others  who  were 
brought  into  court:  Porter  v.  Muller,  65  Cal.  512. 

16.  Lot  4,  block  64,  is  among  the  earlier  parcels  ordered  sold. 
Title  is  in  Madera  Fruit  and  Land  Company.  The  remaining 
lots  in  the  block  come  later  in  order  of  sale.  Title  is  found  by 
the  court  to  be  in  Bank  of  Madera  of  the  whole  block,  except 
lot  4.  The  sheriff's  deed  to  the  bank  describes  lots  1  to  3,  5  to 
6,  and  22  to  32.  The  deed  from  Brown  to  McDonald  conveyed 
the  whole  block;  McDonald  conveyed  the  whole  block  to  John 
Brown  Colony,  and  the  John  Brown  Colony  conveyed  to  the 
Madera  Fruit  and  Land  Company,  through  which  Bank  of  Ma- 
dera takes  title  only  to  lots  4  to  14  and  25  to  32.  This  chain  of 
title  leaves  lots  1  to  3  and  lots  15  to  24  in  John  Brown  Colony, 
and  this  would  necessarily  change  the  order  of  the  sale.    I  can 
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find  in  the  record  no  releases  and  no  conveyances  of  these  lots 
1  to  3  and  15  to  24,  except  as  above  shown.  The  mortgage  de- 
scribes all  of  block  64. 

The  decree  orders  these  lots  sold  as  belonging  to  Bank 
of  Madera,  and  makes  no  provision  for  the  sale  of  any  lots  be- 
longing to  the  John  Brown  Colony,  assuming,  I  suppose,  that 
there  were  none.  So  far  as  the  John  Brown  Colony  is  concern- 
ed, not  having  ^®®  appealed  it  cannot  be  heard  to  complain  of 
the  order  in  which  sales  were  directed  to  be  made,  but  the  sale 
of  its  lands  which  remain  subject  to  the  mortgage  mnst,  with 
reference  to  other  defendants,  and  especially  as  to  those  appealing 
be  made  with  due  regard  for  their  equities. 

I  find  no  mortgage  lots  still  in  John  Brown,  and  no  lots  still 
in  McDonald,  or  any  immediate  grantee  of  Brown,  or  in  the 
grantee  of  any  grantee  of  Brown,  which  have  not  been  released. 
If  there  should  be  any  held  by  his  grantees,  the  decree  properly 
places  them  last  in  order  of  sale,  being  first  alienated. 

17.  The  court  found  that  lots  1  to  6  and  26  to  32,  in  block 
28,  belonged  to  Bank  of  Madera,  and  these  lots  are  ordered  sold 
as  its  property,  with  other  of  its  lots.  The  record  shows  that 
the  Madera  Fruit  and  Land  Company  sold  lots  26  to  32  in  this 
block  to  W.  E.  Davis,  by  deed  recorded  July  14,  1893.  There 
is  no  evidence  of  any  transfer  by  Davis  or  of  any  release  of  the 
lots.  Davis  appeared  by  his  attorney  and  notice  of  the  appeal 
was  served  upon  said  attorney,  but  Davis  does  not  appeal. 
There  are  several  similar  transfers.  The  interest  of  such 
grantees  should  be  sold  before  that  of  the  Bank  of  Madera  be- 
cause its  deed  relates  back  to  June  3,  1893. 

18.  It  is  claimed  that  the  sixteenth  finding  (fourteenth  in- 
tended) is  not  sustained  by  the  evidence,  in  this,  that  the  evi- 
dence shows  that  Bank  of  Madera  is  owner  of  the  west  half  of 
block  59  and  is  not  mentioned  in  the  finding,  and  that  Bank  of 
Madera  is  not  the  owner  of  lots  27  and  28,  block  53,  mentioned 
in  said  finding.  The  court  found  that  all  of  block  59  was  re- 
leased September  4,  1891.  The  west  half  of  block  59  came  by 
mesne  conveyances  into  Madera  Fruit  and  Land  Company,  and 
was  part  of  the  property  attached. 

John  Brown  sold  to  one  Boyd  lots  1  to  14  of  this  block  Sep- 
tember 1,  1891,  and  the  west  half  of  the  block  October  8,  1891, 
to  McDonald,  and  McDonald  conveyed  to  Madera  Fruit  and 
Land  Company.  The  mortgage  that  was  introduced  in  evi- 
dence showed  an  indorsement  as  follows:  "Eeleased  by  0.  J. 
W.,  September  4,  1891,  block  69.''    Plaintiff  alleges  the  re- 
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lease  of  the  whole  block  September  4,  1891,  and  this  w  not 
denied;  on  the  contrary,  defendant  Bank  of  Madera  sets  out  in 
its  answer  the  date  of  the  release  and  that  it  was  indorsed  on  the 
margin  of  the  ****•  mortgage  in  the  record  of  mortgages.  The 
evidence  justifies  the  finding  as  to  this  block. 

Lots  27  and  28,  block  63,  appear  by  the  evidence  to  belong 
to  the  Madera  Fruit  and  Land  Company,  and  should  be  sold 
before  the  lots  of  the  Bank  of  Madera  are  sold. 

19.  The  twentieth  finding  is  attacked  on  the  ground  that  the 
attorney  of  plaintiff  is  not  shown  to  be  entitled  to  any  sum  aa 
attorney  fees.  The  mortgage  provided  that  in  case  of  default^ 
etc.,  "the  mortgagee  may  foreclose  the  mortgage,  and  may  in- 
clude in  such  foreclosure  a  reasonable  counsel  fee  to  be  fixed  by 
the  court,"  etc.  There  was  an  allegation  in  the  complaint  that 
the  sum  of  $1,000  is  a  reasonable  sum  as  attorney's  fees  for  the 
prosecution  of  the  action.  This  was  denied.  There  is  no  evi- 
dence as  to  employment  or  value  of  the  services.  The  court 
found  the  sum  of  $750  to  be  a  reasonable  sum  to  be  allowed, 
and  it  was  carried  into  the  decree.  The  attorney  brought  the 
action  and  tried  it  and  this  appears  from  the  record;  no  further 
evidence  of  employment  was  required.  The  duty  of  fixing  the 
amount  of  compensation  was  cast  upon  the  court,  and  no  evi- 
dence of  value  of  the  services  was  necessary:  Stats.  1873-74, 
p.  707;  Carriere  v.  Mintum,  5  Cal.  435;  Monroe  v.  Fohl,  72  Cal. 
571;  First  Nat.  Bank  v.  Holt,  87  Cal.  158;  White  v.  AUatt,  87 
Cal.  245. 

The  decree  should  be  modified  in  the  following  particulars: 
1.  The  lots  belonging  to  W.  E.  Johns  should  be  sold  before  the 
lots  belonging  to  the  Bank  of  Madera  are  offered;  2.  Lots  1  to  3 
and  15  to  24,  block  64,  should  be  sold  before  the  lots  of  Madera 
Truit  and  Land  Company;  3.  Lots  27  and  28,  block  53,  should 
be  sold  among  other  of  the  lots  belonging  to  the  Madera  Fruit 
and  Land  Company;  4.  The  Bank  of  Madera  deed  must  take 
date  of  June  3,  1893,  and  the  order  of  sales  be  directed  with  ref- 
erence to  that  date,  as  in  the  case  of  W.  E.  Davis  and  other  like 
it;  5.  The  provision  of  the  decree  for  deficiency  judgment 
should  be  stricken  out;  6.  Before  further  proceedings  are  had 
Cecil  Ricketts  should  be  made  a  party  defendant,  by  due  service 
of  process,  with  the  right  to  answer  and  litigate  any  issues  prop- 
erly raised  by  him;  and  should  there  be  found  other  grantees 
of  the  mortgaged  premises,  not  defendants,  whose  deeds  were 
recorded  prior  to  the  commencement  of  the  action,  and  who  are 
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necessary  '***  parties,  leave  should  be  given  to  bring  them  in 
■also  on  like  terms. 

The  deed  of  the  lots  to  Kicketts  was  dated  January  26,  1893, 
tut  Rosenthal's  and  Lazar's  deeds  were  made  subsequently,  so 
■that  as  to  these  two  defendants  their  lots  should  be  sold  before 
Eicketts',  and  his  appearance  cannot  affect  them.  As  to  Etter, 
'however,  his  deed  antedates  Ricketts',  and  Etter's  lots  should 
not  be  sold  until  after  Ricketts'  is  sold.  The  defendants  who 
liave  appealed  should  be  allowed  to  be  heard  upon  all  issues 
•raised  by  any  new  defendant  in  any  way  injuriously  affecting 
4:hem.  But  I  see  no  reason  for  reopening  the  whole  case  and 
•granting  a  new  trial,  for  it  appears  that  only  one  defendant  can 
'be  affected  by  the  appearance  of  Ricketts,  and  he  only  as  to  the 
order  in  which  sale  should  be  made.  In  view  of  the  fact  that  at 
least  one  other  person  must  be  made  a  party,  it  becomes  imprac- 
ticable for  us  to  point  out  the  precise  order  in  which  all  the 
various  parcels  must  ultimately  be  sold.  The  principle  adopted 
by  the  learned  judge  who  tried  the  case  is  the  correct  one,  as 
the  facts  now  stand.  If  no  new  fact  should  appear,  upon  a  fur- 
ther hearing,  affecting  the  rule  as  in  this  opinion  set  forth,  the 
sales  should  take  place  finally  by  first  exhausting  the  property 
{if  there  be  any)  of  the  mortgagor  and  of  McDonald  and  of  the 
John  Brown  Colony  in  the  order  named,  and  then  by  sale  of  the 
Tesidue  in  the  inverse  order  of  the  various  alienations  as  shown 
oy  the  recordation  of  the  various  deeds — placing  the  last  lots 
of  the  residue,  to  which  there  is  a  recorded  deed,  first  in  order 
•of  sale  and  so  on  to  the  first  lots  sold — treating  the  deed  of  the 
Bank  of  Madera  as  of  June  3,  1893, 

It  is  recommended  that  the  case  be  remanded  for  furi;her 
proceedings  in  accordance  with  this  opinion,  the  costs  of  this 
appeal  to  be  allowed  to  the  appealing  defendants. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  it  is  ordered 
that  the  case  be  remanded  for  further  proceedings  in  accord- 
«nce  therewith,  the  costs  of  this  appeal  to  be  allowed  to  the 
appealing  defendants. 

McFarland,  J,,  Temple,  J.,  Henshaw,  J. 


MORTGAGE— FORECLOSURE— ORDER  OF  SALE.— If  a  sale 
is  made  of  pieces  of  land  subject  to  a  mortgage,  they  are  liable  for 
the  encumbrance  In  an  order  Inverse  to  that  of  their  alienation: 
Turner  v.  Flennlken,  164  Pa.  St.  469;  44  Am,  St.  Rep.  624,  and 
■note;  Merchants'  Nat.  Bank  v.  Stanton,  55  Minn.  211;  43  Am.  St 
Sep,  491. 
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MORTGAGE  —  FORECLOSURE  SUIT— PROPER  PARTIES.- 
AU  persons  claiming  an  interest  in  mortgaged  premises  are  proper, 
if  not  necessary,  parties  to  a  suit  in  foreclosure:  O'Brien  v.  Moffltt, 
133  Ind.  660;  36  Am.  St  Rep.  566,  and  note. 

MORTGAGE— ASSIGNMENT  OF— RIGHTS  OF  ASSIGNEE.— 
The  assignee  of  a  mortgage  and  accompanying  negotiable  instru- 
ment, transferred  before  maturity  and  for  a  valuable  considera- 
tion, takes  the  securities  free  fropi  any  equities  existing  between 
the  original  parties  of  which  he  had  no  notice:  Williams  v.  Keyes, 
90  Mich.  290;  30  Am.  St.  Rep.  438,  and  note;  Wilson  v.  Ott,  173 
Pa.  St.  253;  51  Am.  St.  Rep.  767;  Curtis  v.  Moore,  152  N.  Y.  159;  57 
Am.  St.  Rep.  506.  Acts  and  declarations  of  the  assignor  of  a  chose 
In  action,  made  subsequent  to  the  assignment,  are  not  binding 
upon  the  assignee:  Kimball  v.  Huntington,  10  Wend.  675;  25  Am. 
Dec.  590. 

DEEDS— RECORDING  OF,  AS  CONSTRUCTIVE  NOTICE.— 
The  doctrine  that  the  record  of  a  deed  is  constructive  notice  ap- 
plies only  against  subsequent  purchasers  and  encumbrancers: 
Karns  v.  Olney,  80  Cal.  90;  13  Am.  St.  Rep.  101;  HoUey  v.  Hawley, 
39  Vt,  525;  94  Am.  Dec.  350.  See  note  to  .ffitna  Life  Ins.  Co.  v. 
Hesser,  14  Am.  St.  Rep.  302,  303. 

EXECUTION— SHERIFF'S  DEED— EFFECT  OF  BY  RELA- 
TION: See  Jackson  v.  Ramsay,  15  Am.  Dec.  248-251;  Rogers  v. 
Brent,  5  Gilm.  573;  50  Am.  Dec.  422.  See  Chalfin  v.  Malone,  9  B. 
Mon.  496;  50  Am.  Dec.  525. 

PROCESS— SERVICE  BY  PUBLICATION— AFFIDAVIT.— Ser- 
vice by  publication  may  be  proved  by  the  affidavit  of  the  book- 
keeper of  the  newspaper  company  publishing  it,  or  by  the  affida- 
vit of  any  other  person  having  actual  knowledge  of  the  facts,  and 
such  proof  is  sufficient  on  collateral  attack:  Taylor  v.  Coots,  32 
Neb.  30;  29  Am.  St.  Rep.  426,  and  note.  For  instances  of  defective 
affidavits,  see  Frisk  v.  Reigelman,  75  Wis.  499;  17  Am.  St.  Rep. 
198;  Godfrey  y.  Valentine,  39  Minn.  336;  12  Am.  St  Bep.  657. 


Peshine  v.  Oed. 

1119  California,  311.] 

MORTGAGE,  PRESCRIPTIVE  TITLE  IN  FAVOR  OF 
MORTGAGEE  AND  AGAINST  A  MORTGAGOR.— If  the  mortga- 
gee, to  the  knowledge  of  the  mortgagor,  denies  that  there  Is  any 
mortgage,  and  asserts  title  in  himself  and  otherwise  manifests  an 
adverse  holding,  the  mortgagor  and  those  claiming  under  him  must 
proceed  within  five  years  or  lose  all  remedy,  whether  the  debt  or 
obligation  secured  by  the  mortgage  has  been  paid  or  not. 

AFTER  A  MORTGAGOR'S  TITLE  HAS  BEEN  DIVESTED, 
thenceforward  his  acts  are  those  of  a  stranger  to  the  premises,  and 
can  neither  prejudice  nor  assist  his  grantee  or  successor  in  interest. 

Eichards  &  Carrier,  for  the  appellants. 

Wright  &  Day,  for  the  respondent. 

3^2  THE  COUET.     Action  to  quiet  title  to  a  portion  of  a 
certain  lot  No.  97,  outside  lands  of  the  town  of  Santa  Barbara. 
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On  January  29,  1875,  James  L.  Ord,  then  the  owner  of  said 
lot  97,  executed  a  deed  purporting  to  convey  the  whole  thereof 
to  one  Robert  B.  Ord,  his  brother,  for  the  expressed  considera- 
tion of  fifteen  hundred  dollars.  On  August  20,  1875,  in  an 
action  of  divorce  between  said  James  and  his  wife,  Augustiaa 
de  la  Guerra  de  Ord,  the  former  district  court  rendered  a  decree 
whereby,  in  terms,  a  tract  of  eighteen  acres  off  the  west  side  of 
said  lot — approximately  one-half  of  the  same — was  apportioned 
and  set  over  to  the  wife.  Plaintiff  is  the  daughter  of  said 
James  and  Augustias,  and  whatever  title  to  the  land  was  ac- 
quired by  Augustias  in  virtue  of  said  decree  passed  by  her  deed 
of  gift,  made  June  1,  1878,  to  the  plaintiff,  who  was  then  of 
full  age.  The  present  action  was  begun  on  December  8,  1891. 
Plaintiff  claims  that  the  deed  of  January  29,  1875,  by  James  to 
Robert  Ord,  was  intended  to  operate  as  a  mortgage  only;  that 
the  obligation  secured  thereby  was  discharged,  and  hence  that 
the  title  she  deraigns  through  her  mother  is  valid  against  the 
defendants,  who  are  the  heirs  at  law  of  said  Robert.  Defend- 
ants deny  these  pretensions  of  the  plaintiff,  and  plead  also  the 
statutory  limitations — five  years — ^prescribed  for  actions  to  re- 
cover real  property,  or  to  redeem  from  a  mortgagee  thereof  in 
possession:  Code  Civ.  Proc,  sees.  318,  319,  346.  All  the  issues 
were  found  in  plaintiff's  favor  by  the  court  below. 

It  is  alleged  by  plaintiff  that  the  deed  of  January  29,  1875, 
was  made  to  secure  the  payment  of  money,  and  the  finding  of 
the  court  was  similar;  it  was  not  alleged  nor  found  what  amount 
was  thus  secured,  nor  when  it  was  payable,  nor  to  whom;  but 
it  seems  to  have  been  the  theory  of  the  case  made  for  plaintiff 
that  Robert  Ord  became  security  on  the  note  of  James  Ord  to 
a  certain  bank,  payable  June  26,  1875,  and  that  James  made 
said  deed  to  indemnify  Robert  against  loss  from  such  relation 
of  suretyship;  that  Robert  paid  the  note,  and  afterward  re- 
ceived funds  of  James  sufficient  for  his  reimbursement.  Much 
vagueness  permeates  the  plaintiff's  case,  though  possibly  the 
findings  and  judgment  should  not  fall  on  this  account  alone: 
Cline  V.  Robbins,  112  Cal.  581. 

***  Subsequently  to  the  decree  of  August  20,  1875,  by 
which,  plaintiff  alleges,  title  to  the  tract  in  suit  passed  from 
James  Ord,  said  James  made  to  Robert  Ord  other  conveyances 
of  land  in  the  same  vicinity,  all  absolute  in  form,  but  claimed 
now  by  James  to  have  been  executed  by  way  of  mortgage  or  else 
in  trust  to  be  managed  and  controlled  by  Robert  for  the  bene- 
fit of  James  to  pay  the  tatter's  debts  and  for  other  purposes. 
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Some  of  the  lands  included  in  these  transactions  were  retrans- 
f erred  by  Eobert  to  James  in  1876;  the  residue,  together  with 
the  parcel  in  controversy  here,  continued  in  Robert's  posses- 
sion. In  the  month  of  October,  1886,  as  appeared  from  the 
evidence  for  plaintiff,  James  demanded  of  Robert  a  reconvey- 
ance of  the  property,  and  thereupon  Robert  repudiated  and 
disavowed  any  fiduciary  relations  with  James  and  refused  to 
account  for  the  profits  of  the  land,  and  refused  to  convey  any 
portion  thereof  remaining  in  his  possession.  On  September 
22,  1887,  James  instituted  a  suit  against  his  brother  for  an 
accounting  and  to  enforce  a  reconveyance  of  the  property;  pend- 
ing which  action,  on  October  20,  1889,  Robert  died.  On  June 
28,  1890,  a  compromise  of  the  suit  was  agreed  upon  in  writing 
between  James  and  the  representatives  of  said  deceased,  with 
the  approval  of  the  defendants  here,  and  in  February,  1891, 
a  judgment  was  entered  disposing  of  the  case  accordingly.  By 
the  terms  of  such  written  agreement  it  was  declared,  in  sub- 
stance, that  said  James  was  the  owner  of  certain  parcels  of  the 
land  described  in  his  complaint  in  that  action,  that  Robert  had 
held  the  same  in  trust  for  him,  amd.  that  such  trust  was  fully 
executed;  but,  as  to  other  portions  of  the  lands  which  were  the 
subject  of  the  suit,  including  the  tract  involved  in  the  present 
action,  it  was  declared  that  James  had  no  right,  title,  or  in- 
terest, legal,  or  equitable,  in  or  to  the  same,  and  that  Robert 
was  the  owner  thereof  when  the  action  was  begun  and  that  his 
heirs  (the  defendants  in  the  present  action)  were  owners  of  the 
same  at  the  time  of  such  agreement;  said  agreement  contained 
no  admission  that  the  deed  of  January  29,  1875,  ever  had  the 
character  of  a  mortgage.  There  was  further  evidence,  with- 
out conflict,  that  soon  after  the  decree  in  the  suit  for  divorce 
by  which  the  parcel  here  claimed  by  plaintiff  was  set  over  to 
her  mother,  the  latter  requested  a  deed  thereof  from  Robert 
Ord;  that  he  refused,  and  then  asserted  that  he  had  purchased 
the  property  ^^'*  for  cash  paid  to  his  brother,  and  that  he 
owned  the  same.  Robert  Ord  had  exclusive  and  notorious  pos- 
session of  the  land  from  1875  until  his  death,  and  such  pos- 
session was  continued  by  his  representatives  or  heirs  after  his 
death,  and  for  more  than  five  years  next  before  the  commence- 
ment of  this  action  Eobert  and  his  said  successors  paid  the 
taxes  thereon. 

'It  is  a  settled  rule,"  said  the  court  in  Spect  v.  Spect,  88  Cal. 
443,  22  Am.  St.  Rep.  314,  "that  a  mortgagor  cannot  maintain 
ejectment  against  his  mortgagee  until  the  debt  is  paid."    In- 
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yoking  tiiis  principle,  counsel  for  plaintiflf  contend  that  from 
1875  to  1890  the  statute  of  limitations  was  not  in  motion 
against  her  title.  They  say  that  the  mortgage  "was  not  ac- 
tually satisfied  and  discharged  until  the  settlement,  which  was 
concluded  June  38,  1890.  Then  for  the  first  time  a  right  of 
action  by  this  plaintiff  for  possession  of  the  premises  accrued.'* 
But,  from  the  inability  of  the  mortgagor  or  his  successor  in 
the  title  to  maintain  an  action  to  recover  the  premises  in  the 
possession  of  the  mortgagee  without  discharging  the  mort- 
gage, it  does  not  at  all  follow  that  he  may  not  be  barred  by 
adverse  holding  of  the  mortgagee.  If  the  evidence  here  shows 
that  the  deed  of  January  29,  1875,  by  James  to  Kobert  Ord  was 
a  mortgage,  it  also  shows  that  the  condition  thereof  was  broken 
years  before  the  action  commenced  by  the  mortgagor  against 
the  mortgagee  to  compel  a  reconveyance.  Of  course,  he  who 
seeks  equity  must  do  equity,  and  a  mortgagor  who  seeks  to 
quiet  title  against  the  mortgagee  in  possession  must  pay  the 
mortgage  as  a  condition  of  success  in  his  suit:  Brandt  v.  Thomp- 
son, 91  Cal.  458;  but  if  the  mortgagee  in  such  a  case  denies  that 
there  is  any  equity  to  be  done  between  him  and  the  mortgagor, 
asserts  title  in  himself  and  otherwise  manifests  an  adverse 
holding,  the  mortgagor  or  those  claiming  in  his  right  must 
proceed  against  him  within  five  years  or  lose  all  remedy, 
whether  the  debt  or  obligation  secured  by  the  mortgage  has 
been  paid  or  not:  Code  Civ.  Proc,  sec.  346;  Warder  v.  Enslen, 
73  Cal.  291.  Here  there  was  a  clear  showing  of  a  hostile  hold- 
ing against  both  James  Ord  and  the  plaintiff,  beginning  at 
least  as  early  as  the  year  1886  and  continuing  for  more  than 
five  years  before  the  commencement  of  the  action.  Had  James 
Ord  not  been  divested  of  the  title,  and  had  he  omitted  to  bring 
any  action  until  the  time  the  plaintiff  set  on  foot  the  present 
suit — December  ****  8,  1891 — it  is  plain  he  would  have  been 
barred,  and  we  think  the  plaintiff  is  in  no  better  predicament. 
Her  remedy  was  not  saved  by  the  action  brought  by  James 
against  Robert  in  1887;  the  title  of  James  was  divested  in  the 
divorce  suit  twelve  years  before,  and  thenceforward  his  acts 
were  those  of  a  stranger  to  the  premises:  Barber  v.  Babel,  36 
Cal  20,  and  cases  cited.  Besides,  he  agreed  with  the  heirs  of 
Robert  in  that  action  that  they  were  the  owners  of  the  land. 
Of  course,  this  fact  could  not  defeat  any  rights  of  the  plaintiff, 
but  it  shows  that  as  against  her  there  was  no  abatement  of  the 
adverse  claims  of  the  defendants,  and  that  no  redemption  of  the 
land  was  contemplated  by  the  parties  to  such  agreement. 
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It  follows  that  tlie  finding  that  the  alleged  mortgage  was- 
discharged  by  the  settlement  of  June,  1890,  is  not  supported  by 
the  evidence.  With  the  overthrow  of  this  finding  the  judgment 
must  fall. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  must  be  reversed,  and  it  is  so  ordered. 

MORTGAGE— ADVERSE  POSSESSION  BETWEEN  MORTGA- 
GOR AND  MORTGAGEE.— A  mortgagor's  possession  may  be  ad- 
verse to  the  mortgagee:  Drayton  v.  Marshall,  Rice  Eq.  373;  33  Am. 
Dec.  84.  See  Newman  v.  Chapman,  2  Rand.  93;  14  Am.  Dec.  766. 
Possession  of  mortgaged  premises  by  the  mortgagee,  under  aa 
agreement  to  apply  the  rents  and  profits  to  the  satisfaction  of  the' 
mortgage  debt»  does  not  become  adverse  to  the  mortgagor  until  the 
debt  is  fully  discharged  from  that  source:  Anding  v.  Davis,  38  Miss. 
574;  77  Am.  Dec.  658.  Prescriptive  title  cannot  be  acquired  except 
by  occupancy  under  a  claim  of  ownership:  Willamette  Real  Estate 
Co.  V,  Hendrlx,  28  Or.  485;  52  Am.  St  Rep.  800.  See  Borden  v. 
Clow,  21  Nev.  275;  87  Am.  St  Rep.  511. 


AiNswoETH  V.  Bank  of  California. 

[119  California,  470.] 

COUNTERCLAIM- DEATH  OF  ONE  OF  THE  PARTIES. 
In  an  action  brought  by  an  administrator  of  a  decedent,  the  de- 
fendant may  assert  a  counterclaim  based  upon  a  demand  In  hi» 
favor  against  the  decedent,  though  it  did  not  become  due  until 
after  the  latter's  death,  If  It  was  due  when  the  action  was  com- 
menced. 

ESTATES  OF  DECEDENTS— TITLE  OF  THE  ADMINIS- 
TRATOR TO  CHOSES  IN  ACTION— SETOFF.— Upon  the  appoint- 
ment of  an  administrator,  all  choses  in  action  in  favor  of  his  In- 
testate pass  to  him  Immediately,  but  subject  to  any  right  of  set  ofif 
or  counterclaim  existing  in  favor  of  the  debtor. 

James  M.  Allen,  for  the  appellant. 

Davis  &  Hill  and  Rodgers  &  Paterson,  for  the  respondents. 

'*''i  CHIPMAN,  C.  The  facts  are  admitted  and  found  to 
be  as  follows:  September  27,  1895,  George  J.  Ainsworth, 
plaintiff's  testator,  executed  his  note  to  the  Bank  of  California 
for  $10,000,  payable  December  26,  1895.  He  was  a  customer 
of  the  bank,  and  at  his  death,  October  20,  1895,  had  on  de- 
posit there  to  his  credit  the  sum  of  $5,974.25.  On  December 
26,  1895,  the  day  the  note  matured,  the  bank,  without  the  con- 
sent of  respondent,  applied  this  sum  on  the  note.  On  De- 
cember 30,  1895,  letters  testamentary  were  issued  to  respondent 
by  the  superior  court  of  Alameda  county.    February  17,  1896^ 
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respondent  presented  her  check  for  said  deposit  to  the  bank 
and  demanded  payment,  which  was  refused.  February  21, 
1896,  the  bank  presented  its  claim  on  said  note  therein,  cred- 
iting it  with  said  sum  of  $5,974.53,  which  claim  was  rejected 
on  March  3d.  On  March  9,  1S96,  plaintiff  commenced  her 
action  to  recover  the  sum  so  deposited.  In  its  answer  the 
bank  set  up  its  presented  claim  and  claimed  the  right  to  use  it 
as  a  counterclaim  under  sections  437  and  438  of  the  Code  of 
Civil  Procedure,  and  also  the  right  to  apply  said  deposit  on 
said  note  by  virtue  of  its  banker's  lien,  and  also  that  the  two 
debts — ^the  note  and  said  deposit  of  $5,974.53 — should  be 
deemed  compensated,  so  far  as  they  equal  each  other,  under 
section  440  of  the  Code  of  Civil  Procedure.  There  is  no  find- 
ing or  evidence  as  to  the  solvency  or  insolvency  of  th'e  estate. 
The  court  denied  the  right  of  defendant  to  use  the  note  as  a 
counterclaim,  or  to  apply  the  said  sum  of  $5,974.53  on  the 
note,  and  denied  the  right  to  such  "compensation."  Judgment 
was  given  for  plaintiff  for  $5,974.53,  and  for  defendant  for 
$10,000  ^''^  and  interest  payable  in  due  course  of  administra- 
tion. The  appeal  is  from  the  judgment  and  comes  here  on 
bill  of  exceptions. 

Under  section  437  a  defendant  may  answer  by:  "2.  A  state- 
ment of  any  new  matter  constituting  a  defense  or  counter- 
claim." A  counterclaim  is  by  section  438,  defined  to  be:  "One 
existing  in  favor  of  defendant  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes  of  action:  ....  3. 
In  an  action  arising  upon  contract;  any  other  cause  of  ac- 
tion arising  also  upon  contract  and  existing  at  the  commence- 
ment of  the  action." 

Counsel  for  plaintiff  make  an  ingenious  argument  to  the  ef- 
fect that  these  sections  simply  prescribe  a  rule  for  pleading 
counterclaims — how  to  plead  them  and  what  qualities  they 
must  possess  in  order  that  they  may  be  pleaded — but  leaves 
the  question  entirely  open  "as  to  what  counterclaims  are,  and 
what  are  not,  claims  upon  which  a  several  judgment  might 
be  had  in  the  action."  It  is  true  that  section  438  says  that 
the  counterclaim  mentioned  in  section  437  must  possess  cer- 
tain elements,  but  it  goes  further,  we  think,  and  defines  what 
a  counterclaim  is,  as  well  as  when  it  may  be  pleaded.  The 
section  practically  says  that  a  counterclaim  is  defined  to  be 
what  the  section  says  may  be  pleaded  as  such.  It  is  suggested 
by  respondent  that  a  rule  which  would  allow  this  counter- 
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claim  would,  in  many  cases,  take  assets  out  of  administration, 
through  proceedings  in  which  other  creditors  could  not  be 
heard;  would  pay  one  creditor  to  the  exclusion  of  others; 
would  render  inoperative  provisions  for  the  temporary  support 
of  the  family  of  the  deceased — ^to  which  all  debts  are  postponed; 
and  therefore  the  rule  cannot  be  sound:  Citing  Fitzpatrick  v. 
Brady,  6  Hill,  581;  Leiper  v.  Levis,  15  Serg.  &  E.  108;  Jor- 
dan V.  National  etc.  Bank,  74  N.  Y.  467;  30  Am.  Eep.  319. 

Respondent  makes  the  point  also  that  the  counterclaim 
should  be  rejected  for  want  of  mutuality,  grounding  the  ob- 
jection upon  the  fact  that  the  note  of  deceased  was  not  due 
when  he  died,  and  that  nothing  ever  did  become  due  from 
him;  that  plaintiff  sued  as  executrix  in  her  representative  ca- 
pacity for  a  debt  due  the  deceased  at  his  death,  and  her  title 
and  right  of  action  are  to  be  considered  as  of  that  date,  as  is  also 
the  right  of  defendant  to  set  up  the  counterclaim,  at  which 
time  nothing  was  due  defendant:  '*''^  Citing  Patterson  v.  Pat- 
terson, 59  N.  Y,  574;  17  Am.  Eep.  384. 

The  contention  is  that  if  A  owes  B  $1,000  upon  a  promis- 
sory note,  and  B  owes  A  a  like  sum  on  a  promissory  note,  both 
due  on  the  same  day  in  the  future,  and  A  meanwhile  dies,  A'b 
administrator  may  sue  and  recover  when  B's  note  to  A  matures, 
but  B  cannot  plead  A's  note  by  way  of  counterclaim  because 
B  now  owes  the  estate  and  not  A,  and  there  is  no  mutuality 
because  a  right  of  action  on  A's  note  did  not  accrue  in  A*s  life- 
time. Such  is  the  apparent  reasoning  of  Patterson  v.  Patter- 
son, 59  N.  Y.  574,  17  Am.  Eep.  384,  and  also  of  Jordan  v. 
National  etc.  Bank,  74  N.  Y.  467,  30  Am.  Eep.  319,  cited  by 
respondent. 

In  the  case  cited  from  6  Hill  the  pro  rata  distribution  of  an 
estate  was  not  a  question;  the  case  is  not  in  point.  Leiper  v, 
Levis,  15  Serg.  &  E.  108,  was  decided  upon  the  construction 
given  to  the  act  of  1794,  then  in  force  in  the  state  of  Penn- 
sylvania, and  the  question  was  as  to  the  right  of  a  judgment 
creditor  of  an  insolvent  estate  gaining  a  priority  over  other 
judgment  creditors  by  taking  out  and  levying  a  fieri  facias 
which  related  to  a  day  prior  to  the  intestate's  death.  The  case 
does  not  seem  to  throw  any  light  on  this  case. 

In  Patterson  v.  Patterson,  59  N.  Y.  574,  17  Am.  Eep.  384, 
plaintiff,  as  executrix,  brought  suit  to  foreclose  a  mortgage  exe- 
cuted by  defendant  to  plaintiff's  testator  given  to  secure  a  promise 
in  the  nature  of  an  annuity,  which  by  its  terms  was  made  to  de- 
pend upon  the  testator's  death,  and  was  payable  to  his  executrix 
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or  administratrii  after  his  death.  Defendant  set  up  as  coun- 
terclaim a  claim  for  rent  due  him  from  the  testator  at  the  time 
of  his  decease.  It  was  said  there  was  no  mutuality,  and  the 
setoff  was  disallowed.  The  case  follows  the  construction  given 
by  the  English  courts  to  the  statute  of  2  George  II,  chapter 
22,  to  which  the  New  York  statute  was  similar.  The  decision 
is  well  considered  and  was  followed  in  Jordan  v.  National  etc. 
Bank,  74  N.  Y.  467;  30  Am.  Hep.  319.  The  statute  of  New 
York  (2  Rev.  Stats.,  sec.  23)  reads:  "In  suits  brought  by  exec- 
utors, etc.,  demands  existing  against  their  testators,  etc.,  and  be- 
longing to  the  defendant  at  the  time  of  their  death,  may  be  set  off 
by  the  defendant  in  the  same  manner  as  if  the  action  had  been 
brought  by  and  in  the  name  of  the  deceased,'*  The  case  of 
Patterson  v.  Patterson,  59  N.  Y.  574,  17  Am.  Eep.  384,  does 
not  necessarily  support  respondent,  although,  as  interpreted  in 
Jordan  v.  National  ^''^  etc.  Bank,  74  N.  Y.  467,  30  Am.  Rep.  819, 
it  may  be  so  applied.  In  this  latter  case  the  relation  of  the  claims 
of  the  parties  was  the  reverse  of  Patterson  v.  Patterson,  59  N.  Y. 
574;  17  Am.  Rep.  384.  Jordan  sued  as  administratrix  on  a 
demand  owned  by  the  intestate  in  his  lifetime,  and  due  and  paya- 
ble to  him  then;  while  the  promissory  note  which  defendant 
sought  to  set  off,  though  owned  by  it  in  the  lifetime  of  the  in- 
testate, was  not  due  and  payable  until  after  his  death.  If; 
was  held  that  for  a  demand  to  be  set  off  against  an  executor 
or  administrator,  in  an  action  brought  by  him,  it  must  have 
been  due  and  payable  from  the  decedent  in  his  lifetime.  "We 
think  that  the  provisions  of  our  section  438  of  the  Code  of 
Civil  Procedure,  read  with  section  440,  are  different  from  the 
New  York  statute.  The  clause  "any  other  cause  of  action  aris- 
ing upon  contract,  and  existing  at  the  commencement  of  the 
action"  (Code  Civ.  Proc,  sec.  438,  subd.  2)  is  not  in  the  New 
York  statute.  Section  440  provides  that:  "When  cross-de- 
mands have  existed  between  persons  under  such  circumstances 
that,  if  one  had  brought  an  action  against  the  other  a  counter- 
claim could  have  been  set  up,  the  two  demands  shall  be  deemed 
compensated  so  far  as  they  equal  each  other,  and  neither  can 
be  deprived  of  the  benefit  thereof  by  the  assignment  or  death  of 
the  other."  Our  statute  of  setoff,  we  think,  relates  to  the  situa- 
tion of  the  parties  "at  the  commencement  of  the  action,"  and 
the  death  of  one  of  the  parties  to  the  demand,  though  such 
death  occur  before  the  maturity  of  the  demand,  will  not  change 
the  relative  rights  of  the  parties  in  pleading  a  counterclaim  or 
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in  compensatiDg  the  claims  so  far  as  they  equal  each  other, 
provided  the  setoff  be  due  when  the  action  is  commenced. 

In  New  Hampshire  and  Massachusetts,  the  statutes  were 
said  to  be  substantially  the  same  as  the  statute  of  George  II. 
In  both  these  states  the  rule  contended  for  by  appellant  was 
sustained.  In  ^Mathewson  v.  Strafford  Bank,  45  N.  H.  104, 
where  the  question  was  examined,  and  the  rule  as  in  McDon- 
ald V.  Webster,  2  Mass.  498,  and  Bigelow  v.  Folger,  2  Met. 
255,  was  followed,  a  clear  distinction  is  drawn  between  debts 
or  demands  to  and  from  executors  in  their  own  right  "and 
those  where  the  transactions  were  wholly  between  the  deceased 
and  the  adverse  party  in  the  lifetime  of  the  former,  but  the 
contingent  claims  have  become  absolute,  and  the  claims  not 
due  have  become  payable  ^''^  after  the  decease."  Said  the  court: 
"We  are  unable  to  see  why  such  demands  should  not  be  set 
off  against  an  administrator  when  they  become  absolute  and 
payable." 

We  cannot  assent  to  the  doctrine  that  our  statute  does  not 
apply  because  the  cross-demand  of  the  bank  was  not  due  when 
plaintiff's  testate  died;  it  was  due  when  action  was  brought: 
St.  Louis  Nat.  Bank  v.  Gay,  101  Cal.  286.  The  debt  existed 
at  his  death. 

Section  61  of  the  Indiana  code  (2  Eev.  Stats.  1876,  p.  64) 
reads  almost  as  our  section  440,  supra;  there  is  no  substantial 
difference.  In  Convery  v.  Langdon,  66  Ind.  311,  the  New  York 
cases  and  the  New  York  statute  supra  were  considered,  and  it 
was  said:  "The  cross-demand  must  have  been  an  existing  de- 
mand against  the  testator  or  intestate  at  his  death.  It  is  not 
necessary  that  the  cross-demand  thus  existing  should  have  be- 
come due  at  the  time  of  the  testator's  death.  It  is  sufficient 
if  it  become  due  and  payable  in  time  to  be  pleaded  as  a  setoff 
in  the  same  manner  as  if  the  testator  or  intestate  had  lived 
to  bring  the  action":  See,  also.  Waterman  on  Setoff,  sees.  24, 
97;  Eawson  v.  Copland,  3  Barb.  Ch,  166  (limited  and  distin- 
guished in  Patterson  v.  Patterson,  59  N.  Y.  574;  17  Am.  Kep. 
384);  Mathewson  v.  Strafford  Bank,  45  N.  H.  104;  Skiles  v. 
Houston,  110  Pa.  St.  255;  Byles  on  Bills,  531,  and  note  8; 
Temple  v.  Scott,  3  Minn.  419. 

It  is  laid  down  as  the  rule  in  Woemer's  Law  of  Administra- 
tion, volume  2,  section  398,  supported  by  cases  there  cited,  that 
where  the  defendant  and  deceased  had  mutual  dealings,  the 
judgment  can  be  only  for  the  difference  between  the  claims  of 
the  creditor  and  the  decedent;  and  this  is  there  said  to  be  true. 
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whether  the  debts  are   payable   sinmltaneously  or  the  one  in 
praesenti  and  the  other  in  futuro. 

The  claim  of  respondent,  that  by  the  death  of  plaintiff's 
testator  the  demand  passed  eo  instanti  to  his  representatives 
and  took  date  by  relation  to  the  date  of  the  testator's  death, 
is  correct  only  to  this  extent,  that  it  passed  subject  to  any  right 
of  setoff  or  counterclaim  in  appellant.  The  demand  was  not 
an  asset  of  the  estate  in  the  sense  claimed  and  to  the  exclu- 
sion of  appellant's  right  of  setoff.  As  was  said  in  Eichardson 
V.  Parker,  2  Swan,  529:  "The  notes  and  accounts  of  the  de- 
ceased are  not  assets  if  they  have  been  discharged  by  payment, 
the  creation  of  adverse  accounts,  or  otherwise;  it  is  only  what 
remains  after  all  just  settlements  *''*  with  the  debtor  of  the 
estate,  which  goes  into  the  funds  for  distribution":  See  Flnnell 
V.  Nesbit,  16  B.  Mon.  351,  and  Ely  v.  Commonwealth,  5  Dana, 
398,  therein  referred  to.  See,  also,  Ford  v.  Thornton,  3  Leigh, 
695. 

That  the  title  of  the  administrator  to  the  assets  of  the  estate 
takes  effect  by  relation,  from  the  intestate's  death,  respondent 
cites  Babcock  v.  Booth,  2  Hill,  181;  38  Am.  Dec.  578.  In  that 
case,  the  general  rule  was  stated  to  be  that  the  administrator 
can  only  maintain  such  claims  as  the  testator  or  intestate  might 
have  successfully  asserted  if  living.  An  exception  to  the  rule 
was  found  in  the  case  cited,  however,  where  the  deceased  was 
a  fraudulent  vendor  who  remained  in  possession  until  his  death, 
and  as  to  his  creditors  the  sale  was  held  void  against  the  fraudu- 
lent vendee,  who  took  the  property  from  the  possession  of  the 
widow  after  her  husband  died.  We  do  not  think  the  case  be- 
fore us  would  be  an  exception  to  the  general  rule  as  above 
stated,  or  that  the  creditors  of  the  estate  would  stand  in  any 
better  position  than  the  testator  would  himself  have  stood  had 
he  lived  and  had  drawn  his  check  after  his  note  was  due  and 
had  been  refused  payment. 

Under  our  code  provisions  as  to  claims  against  estates  of  de- 
ceased persons,  it  is  compulsory  upon  the  claimant  to  present 
his  claim  under  oath  stating  all  offsets  and  credits.  Without 
doing  this  he  cannot  maintain  an  action  or  be  paid  his  claim. 
The  purpose  of  the  law,  we  think,  is  to  ascertain  the  balance  ex- 
isting, and  to  give  to  both  the  claimant  and  the  estate  the  bene- 
fit of  all  just  offsets  whether  the  estate  be  solvent  or  insolvent. 
As  was  said  in  Aldrich  v.  Campbell,  4  Gray,  284:  "The  settle- 
ments with  such  estates  [insolvent]  are  final,  and  all  mutual 
demands  are  to  be  balanced.    Claims  not  liquidated,  and  debts 
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absolutely  due,  though  payable  in  the  future,  are  to  be  included. 
The  balance  found  upon  such  adjustment  is  the  only  debt  re- 
maining. In  the  case  of  an  insolvent  estate  of  one  deceased,  all 
claims  existing  at  the  time  of  the  death  are  to  be  set  off."  If 
this  is  sound  law  in  the  case  of  insolvent  estates,  and  we  think 
it  is,  it  certainly  must  be  so  if  the  estate  be  solvent,  for  no  harm 
can  come  to  anyone  by  applying  the  rule  in  the  latter  case. 

We  find  nothing  in  the  sections  of  the  Code  of  Civil  Pro- 
cedure cited  by  respondent  in  conflict  with  this  view  of  the 
matter.  *''''  The  inventory  required  to  be  made  by  the  admin- 
istrator or  executor  by  sections  1443-144G,  and  the  duty  imposed 
by  section  1581  to  take  into  his  possession  all  the  estate,  etc., 
and  to  collect  all  debts  due  to  decedent,  etc.,  cannot  affect  the 
rights  of  creditors  of  the  deceased  or  change  their  relations  in 
respect  of  mutual  obligations. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to 
decide  whether  the  appellant  had  a  right  to  apply  the  deposit 
by  virtue  of  the  banker's  lien  claimed  by  it.  We  think  the 
court  below  erred  in  its  conclusions,  and  advise  that  its  judg- 
ment be  reversed  and  that  judgment  be  ordered  for  defendant, 
payable  in  due  course  of  administration,  for  the  amount  of  its 
note  and  interest,  less  the  amount  of  said  deposit  credited  a» 
of  the  date  of  December  26,  1895,  the  date  when  indorsed  on 
said  note. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed  and  the  judgment  ordered  for  defendant,  pay- 
able in  due  course  of  administration,  for  the  amount  of  its 
note  and  interest,  less  the  amount  of  said  deposit  credited  as 
of  the  date  of  December  26,  1895,  the  date  when  indorsed  on 
said  note.  McFarland,  J.,  Garoutte,  J.,  Van  Fleet,  J. 


EXECUTORS  AND  ADMINISTRATORS— TITLE  TO  PER- 
SONAL ESTATE  OF  DECEDENT  — COUNTERCLAIMS. —  An 
executor  Is  vested  with  title  to  all  the  movable  property  and  rights 
of  action  which  the  deceased  possessed  at  the  Instant  of  his  death: 
Petersen  v.  Chemical  Bank,  32  N.  Y.  21;  88  Am.  Dec.  298;  Babcock 
v.  Booth,  2  Hill,  181;  38  Am.  Dec.  578.  In  a  suit  bronght  by  the 
administrator  of  an  Insolvent  estate,  a  setoff  of  a  demand  not  yet 
due  from  the  estate  has  been  denied;  but  allowed  where  It  was  not 
due  at  the  time  of  the  death,  but  became  due  before  the  commence- 
ment of  the  suit,  or  pending  the  suit:  Monographic  note  to  St. 
Paul  etc.  Trust  Co.  v.  Leek,  47  Am.  St.  Rep.  588,  589.  See,  also. 
Mills  V.  Lumpkin,  1  Ga.  511;  44  Am.  Dec.  677;  Patterson  v.  Patter- 
son, 59  N.  y.  574;  17  Am.  Rep.  384. 


142  Hawxhubst  v.  Rathoeb.  [Gal. 

Hawxhurst  V,  Rathgeb. 

[119  Califoenia,  531.] 

PRACTICE.— AFTER  FINDINGS  HAVE  BEEN  FILED 
and  a  judgment  entered  thereon,  there  is  but  one  method  by  which 
the  findings  can  be  changed  or  modified,  except,  perhaps,  in  respect 
to  a  mere  clerical  error,  and  that  is  the  mode  pointed  out  by  stat- 
ute by  the  granting  of  a  new  trial.  Until  the  findings  are  thus 
set  aside,  they  must  stand  in  their  integrity  as  originally  made. 

POWER  OF  ATTORNEY— WHEN  DOES  NOT  AUTHOR- 
IZE A  PLEDGE.— A  power  of  attorney  authorizing  the  sale,  trans- 
fer, or  release  of  certain  mortgages  and  the  indorsement  and  trans- 
fer of  notes  secured  thereby,  and  the  receiving  payment  of  such 
notes  and  the  giving  of  acquittances  therefor,  does  not  authorize 
the  borrowing  of  money  or  the  pledging  of  the  notes  or  mortgages 
for  any  purpose. 

POWERS  OF  ATTORNEY  —  CONSTRUCTION  OF.— The 
words  "sell  and  convey,"  when  employed  in  a  power  of  attorney, 
^o  not  include  authority  to  mortgage  or  otherwise  dispose  of  the 
property  than  by  a  sale  and  conveyance. 

F.  J.  &  J.  H.  Moore,  for  the  appellant. 

E.  Thompson,  for  the  respondent. 

53a  YAN  FLEET,  J.  Appeal  from  judgment  and  order  de- 
nying a  new  trial.  The  action  involves  the  rights  of  the  par- 
ties in  two  certain  notes  and  mortgages  executed  by  one  Kunz 
to  defendant,  which  plaintiff  claims  to  own  by  virtue  of  an 
assignment  and  delivery  thereof  to  her,  made  in  defendant's 
name  by  one  C.  E.  K.  Eoyce,  claiming  to  act  aa  attorney  in 
fact  for  defendant  under  an  alleged  power  of  attorney  from 
defendant  to  said  Eoyce. 

The  trial  court  found  that  defendant  never  executed  the 
power  of  attorney  to  Eoyce,  and  that  the  latter  had  no  author- 
ity to  make  the  assignment  of  the  securities,  and  gave  judg- 
ment in  favor  of  defendant. 

Plaintiff  moved  for  a  new  trial,  on  the  ground,  among  others, 
of  insufficiency  of  the  evidence  to  warrant  the  findings.  In 
passing  upon  this  motion,  the  court  made  an  order,  the  mate- 
rial part  of  which  was  as  follows:  "It  is  ordered  that  said  plain- 
tiff's motion  for  a  new  trial  of  this  action  be  and  the  same  is 
hereby  denied.  This  order  is  made  solely  upon  the  ground 
that,  even  assuming  that  the  letter  of  attorney  from  defendant 
to  Eoyce  was  executed  by  defendant,  it  conferred  upon  Eoyce 
no  power  to  assign  the  note  and  mortgage  therein  mentioned 
to  secure  his  individual  debt.  Otherwise  a  new  trial  would 
have  been  granted.'* 

Plaintiff  contends  that  the  effect  of  the  language  used  loj  tho 
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court  below,  in  its  order  denying  a  new  trial,  was  to  change 
and  reverse  its  finding  that  defendant  did  not  execute  the  power 
of  attorney  to  Eoyce,  and  to  substitute  therefor  a  finding  in 
favor  of  the  due  execution  and  authenticity  of  that  instrument; 
and,  as  plaintiff  further  contends  that  the  court  misinterpreted 
the  legal  effect  of  the  power  of  attorney  in  holding  that  it  did 
not  authorize  Eoyce  to  assign  the  securities  in  question  to  se- 
cure his  individual  debt,  her  proposition  is  in  substance  that 
the  judgment  is  left  without  support  in  the  findings,  and  must 
be  reversed. 

But  whatever  the  effect  of  the  recitals  in  the  order  relied  on 
by  appellant,  they  did  not  operate  to  change  the  findings  in 
*^^^  the  case  as  theretofore  existing.  After  findings  have  been 
filed,  and  judgment  entered  thereon,  there  is  but  one  method 
by  which  those  findings  can  be  competently  changed  or  modified 
— except,  perhaps,  in  respect  of  a  mere  clerical  error  or  mis- 
prision— and  that  is  the  mode  pointed  out  by  the  statute,  by 
the  granting  of  a  new  trial.  Until  the  findings  are  thus  set 
aside,  they  must,  under  our  present  system,  stand  in  their  in- 
tegrity as  originally  made:  Pico  v.  Sepulveda,  66  Cal.  336; 
Thompson  v.  White,  63  Cal.  505;  Hayne  on  New  Trial  and 
Appeal,  sec.  247,  and  cases  cited. 

However,  we  deem  it  unnecessary  to  inquire  further  what 
the  precise  effect  of  those  recitals  of  the  order  would  have  been 
upon  plaintiff's  rights  had  the  court  below  been,  as  contended 
by  appellant,  in  error  as  to  the  legal  effect  of  the  alleged  power, 
since  we  are  satisfied  that  not  only  was  the  learned  judge  clearly 
right  in  holding  that  the  instrument  gave  Eoyce  no  power  to 
assign  the  securities  for  his  own  debt,  but  further  that  it  con- 
ferred no  authority  to  assign  them  in  pledge  or  mortgage  for 
any  purpose.  Plaintiff  says  that  the  court  has  not  found  that 
Eoyce  assigned  the  property  as  security  for  his  own  debt.  We 
think  the  finding  will  bear  no  other  construction.  But,  if  this 
were  otherwise,  the  facts  as  to  the  transactions  are  found,  and 
very  clearly  show  that  the  notes  and  mortgages  were  pledged  as 
security  for  a  loan  of  money.  This  transaction  was  not  within 
the  terms  of  the  power  conferred.  The  language  of  the  power 
was  "to  sell,  transfer,  and  release  two  ceri:ain  mortgages  exe- 
cuted by  Gotthard  Kunz"  (describing  them);  "to  indorse  and 
transfer  the  notes  secured  by  said  mortgages;  to  sell  and  trans- 
fer my  claims  for  said  notes  and  mortgages  filed  in  the  superior 
court  of  said  San  Luis  Obispo  county,  state  of  California,  in 
the  matter  of  the  estate  of  said  Gotthard  Kunz,  now  deceased. 
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and  to  receive  payment  of  said  claims,  and  give  acquittances 
thereof."  The  effect  of  this  language  was  to  confer  a  power 
to  sell  and  transfer  the  title  to  the  securities  absolutely,  or,  if 
not  80  sold,  to  collect  them  from  the  estate  of  Kunz.  There  is 
nothing  in  the  language  which  by  any  proper  construction  pur- 
ports to  confer  a  power  to  pledge  or  hypothecate  the  securities 
for  any  purpose,  or  to  borrow  money  thereon.  The  words  "sell 
and  transfer,"  as  there  used,  are  of  no  broader  signification  than 
the  words  "sell  and  convey"  used  with  reference  to  a  convey- 
ance of  '*'**  real  estate,  and  the  latter  employed  as  the  opera- 
tive words  in  a  power  to  convey  land  do  not  carry  authority  to 
mortgage  or  otherwise  dispose  of  the  property:  Bloomer  v. 
Waldron,  3  Hill,  361,  366,  367;  Golinsky  v.  Allison,  114  Cal. 
458;  Dupont  v.  "Wertheman,  10  Cal.  354.  Whether,  therefore, 
the  power  of  attorney  be  genuine  or  not  can  make  no  difference 
to  plaintiff.  The  act  of  Eoyce,  being  in  excess  of  the  author- 
ity conferred,  was  void,  and  vested  no  right  in  plaintiff:  Frink 
V.  Eoe,  70  Cal.  313,  and  cases  above  cited. 

"We  find  no  want  in  the  evidence  to  support  the  findings,  and 
the  judgment  and  order  must  be  affirmed. 

It  is  so  ordered. 

Harrison,  J.,  concurred. 

APPET.LATE  PROCEDURE— NECESSITY  OP  MOTION  FOR 
NEW  TRIAL.— One  who  relies  upon  the  Insufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  a  jury  or  the  finding  of  a  court  must 
move  for  a  new  trial,  otherwise  a  supreme  court  cannot  review 
the  evidence  on  appeal:  Evenson  v.  Webster,  3  S.  Dak.  882;  44  Am. 
St.  Rep.  802. 

POWERS  OF  ATTORNEY— CONSTRUCTION  OF.— Powers  of 
attorney  receive  a  strict  Interpretation,  and  the  authority  given 
by  them  Is  never  extended  by  Intendment  or  construction  beyond 
that  which  Is  given  in  terms,  or  absolutely  necessary  to  carry  the 
authority  Into  effect:  Gilbert  v.  How,  45  Minn.  121:  22  Am.  St. 
Rep.  724,  and  note.  An  authority  by  will  to  "sell  and  dispose  of* 
the  estate  does  not  warrant  a  mortgage  of  It:  Stoljes  v.  Payne,  58 
Miss.  614;  38  Am.  Rep.  340,  and  note;  and  a  power  to  sell  personalty 
does  not  authorize  a  barter  or  exchange:  Cleveland  v.  Bank  of 
Ohio,  16  Ohio  St.  236;  88  Am.  Dec.  445;  nor  does  a  power  of  sale 
authorize  the  transfer  of  the  property  of  the  principal  in  payment 
of  a  debt:  Durham  v.  Oddle,  1  Martin,  N.  S.,  444;  14  Am.  Dec.  190. 
See  Campbell  v.  Foster  Home  Assn.,  163  Pa.  St.  609;  43  Am.  St. 
Rep.  818,  and  note;  Wood  v.  Goodrldge,  6  Ouah.  117;  52  Am.  Dec. 
771. 
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[119  Caufokkia,  562.] 

ESTATES  OP  DECEDENTS.— A  DECREE  OF  DISTRIBU- 
TION by  virtue  of  which  property  is  distributed  to  trustees  Is  con- 
clusive respecting  their  powers  and  duties.  Though  the  decree 
purports  to  distribute  the  property  in  accordance  with  the  term» 
of  the  will,  the  rights  of  the  parties  must  thereafter  be  measured 
by  the  terms  of  the  decree  and  not  by  those  of  the  will.  The  will 
can  no  more  be  used  as  evidence  to  impeach  the  decree  than  can 
any  other  evidence  upon  which  a  judgment  is  rendered. 

ESTATES  OF  DECEDENTS— CONFLICT  BETWEEN 
WILL.  AND  DECREE  OF  DISTRIBUTION.— In  granting  a  decree 
of  distribution  the  court  must  give  construction  as  to  the  terms  of 
the  will.  The  decree,  when  entered,  supersedes  the  will  and  prevails 
over  any  provision  therein  which  may  be  thought  Inconsistent  with 
the  decree. 

TRUSTEES,  POWER  OF  TO  DISPOSE  OF  PROPERTY.— 
In  the  absence  of  any  authority  given  expressly  or  by  Implication 
In  an  instrument  creating  a  trust,  property  which  has  passed  Into 
the  hands  of  the  trustees  to  be  held  by  them  for  a  limited  time 
must  be  licpt  by  them  and  delivered  in  kind  to  the  beneficiaries  at 
the  termination  of  the  trust. 

A  TRUST  TO  MANAGE  PROPERTY  and  to  pay  over  and 
deliver  it  to  beneficiaries  at  a  time  specified  Implies  that  the  trus- 
tees are  to  retain  it  in  their  control  without  authority  to  sell  or 
otherwise  dispose  of  it,  and  that  it  is  to  be  delivered  to  the  bene- 
ficiaries, so  far  as  consistent  with  the  nature  of  the  property,  In  the 
same  condition  in  which  it  was  received  by  the  trustees.  If,  how- 
ever, the  property  consists  of  bonds  and  mortgages,  payment 
thereof  may  be  made  to  the  trustees,  who  may  reinvest  the  proceeds 
In  other  securities. 

POWER  OF  SALE  GIVEN  TO  EXECUTORS  DOES  NOT 
CONTINUE  ON  THEIR  BECOMING  TRUSTEES.— If  a  testator 
by  his  will  appoints  certain  persons  executors,  gives  them  power 
to  sell,  and  also  bequeaths  and  devises  his  estate  to  the  same  per- 
sons to  hold  in  trust  for  his  heirs,  their  power  of  sale  ceases  on 
their  discharge  as  executors,  after  which  time  their  powers  must 
be  measured  by  the  decree  distributing  the  property  to  them  to 
hold  in  trust 

Platte  &  Bayne  and  Eodgers  &  Patereon,  for  the  appellants. 

Franklin  K.  Land,  G.  Whitfield  Lane,  and  W.  S.  Goodfellow, 
for  the  respondents. 

**^^  HAREISON,  J.  Alexander  Montgomery  died  Novem- 
ber 4,  1893,  leaving  a  last  will  and  testament  containing  the 
following  provisions: 

"Fifth.  I  give  and  bequeath  to  W.  F.  Goad  and  A.  W.  Fos- 
ter one  million  ($1,000,000)  dollars,  in  trust  for  my  two  minor 
children,  Annie  A.  Montgomery  and  Hazel  G.  Montgomery,  to 
be  managed  by  said  trustees. 

"Said  trustees  shall  pay  over  one-half  thereof  to  my  daughter, 

AM.  St.  Rep.,  Vou  LXIII.— 10 
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Annie  A.  Montgomery,  when  she  attains  the  age  of  majority, 
■and  the  remainder  thereof  to  my  daughter.  Hazel  G.  Mont- 
gomery, when  she  attains  the  age  of  majority. 

"Ninth.  I  hereby  authorize  my  executors  hereinafter  named 
4o  sell,  convey,  and  dispose  of  all  property  that  I  may  own,  as 
-in  their  judgment  may  be  for  the  best  interest  of  said  estate, 
■without  any  order  from  any  court. 

"Twelfth.  I  hereby  nominate  and  appoint  W.  F.  Goad  and 
A.  ^'^  W.  Foster  executors  of  this  my  last  will  and  testament, 
■and  request  that  no  bonds  be  required  of  them  as  such  executors, 
or  as  trustees  hereinunder." 

The  wiU  was  admitted  to  probate  in  the  superior  court  of  San 
Francisco  November  22,  1893,  and  letters  testamentary  issued 
to  the  executors  therein  named.  In  April,  1895,  while  the  ad- 
ministration of  the  estate  was  still  pending.  Goad  and  Foster, 
as  the  trustees  for  the  children  of  the  deceased,  brought  an 
action  in  the  superior  court  for  San  Francisco  against  the  sev- 
eral parties  interested  in  the  estate,  setting  forth  in  their  com- 
plaint the  execution  and  terms  of  the  will;  that  the*  estate  of 
€aid  deceased  consisted  mainly  of  real  estate  and  of  indebted- 
ness secured  by  real  estate;  that  there  was  not  in  the  hands  of 
the  executors  money  sufficient  to  pay  the  several  legacies  named 
in  the  will;  that  owing  to  the  depreciated  condition  of  the  mar- 
ket and  business  generally,  any  attempt  to  convert  the  real 
'estate  into  money  would  not  produce  sufficient  to  pay  the  leg- 
acies, and  would  greatly  postpone  the  settlement  of  the  estate; 
that  in  view  of  these  considerations  it  had  been  proposed  that, 
instead  of  converting  the  property  of  the  estate  into  money, 
it  should  be  distributed  in  kind  to  those  interested  therein; 
that  as  trustees  under  the  provisions  of  the  will  they  had  doubts 
as  to  their  rights  and  power  with  reference  to  said  proposal, 
and  they  thereupon  asked  the  court  to  instruct  and  direct  them 
as  to  their  duties  and  powers  relative  thereto.  Upon  the  trial 
•of  the  cause  the  court  found  substantially  in  accordance  with 
the  averments  in  the  complaint,  and  also  that  it  was  for  the 
best  interest  of  the  children  that  certain  property  should  be 
accepted  by  the  trustees  in  lieu  of  the  moneys  due  them  under 
the  bequest,  and  thereupon,  May  3,  1895,  rendered  its  judg- 
ment directing  and  instructing  the  trustees  to  accept  certain 
•designated  property  "in  lieu  and  in  full  satisfaction  of  the  pe- 
cuniary legacy  bequeathed  to  them  as  aforesaid  by  said  will,  in 
trust  for  said  Annie  A.  Montgomery  and  Hazel  G.  Montgom- 
ery," and  also  to  consent  that  said  property  be  by  the  decree 
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of  distribution  to  be  made  in  said  estate  distributed  to  them 
in  trust  as  aforesaid,  in  lieu  and  in  full  satisfaction  of  the  said 
pecuniary  legacy.  Thereafter,  May  6,  1895,  the  executors  of 
eaid  will  filed  their  petition  for  a  final  distribution  of  the  estate, 
and  on  May  15th,  the  court  made  its  order  and  decree  of  dis- 
tribution by  which  the  property  **'*'*  designated  in  the  above- 
named  decree  was  distributed  to  the  said  Goad  and  Foster,  as 
trustees  under  the  will  of  said  Montgomery,  in  trust  for  the 
children  during  their  minority,  "and  in  trust  that  the  said  trus- 
tees shall  manage  the  said  property  and  pay  over  and  deliver 
one-half  of  said  property,  so  distributed  to  them  as  aforesaid," 
to  each  of  the  said  children  upon  their  respectively  attaining 
the  age  of  majority.  The  decree  of  distribution  contained  also 
the  following  provision:  "And  said  property  so  distributed  to 
said  "W.  F.  Goad  and  A.  W.  Foster,  as  trustees  as  last  aforesaid, 
is  so  distributed  to  them  in  lieu  and  in  full  satisfaction  of  the 
legacy  of  one  million  ($1,000,000)  dollars,  and  of  the  interest 
thereon  bequeathed  to  said  W.  F.  Goad  and  A.  W.  Foster  as 
trustees  for  said  Annie  A.  Montgomery  and  Hazel  G.  Mont- 
gomery in  and  by  the  provisions  of  the  said  will.*'  The  prop- 
erty thus  distributed  to  the  trustees  includes  sundry  promis- 
sory notes  secured  by  mortgages  upon  real  estate,  and  also 
various  parcels  of  land  situated  in  different  parts  of  the  state, 
and  the  trustees  being  in  doubt  as  to  their  powers  and  duties 
with  reference  to  the  said  property — particularly  in  reference 
to  their  power  to  sell  the  real  estate  without  the  order  and  ap- 
proval of  the  superior  court — ^brought  the  present  action  for 
the  purpose  of  having  their  rights,  powers,  and  duties  in  the 
premises  declared  and  defined.  The  superior  court  determined, 
among  other  things,  that,  as  to  the  legacy  of  one  million  dol- 
lars given  to  them  in  trust  by  the  will  of  Montgomery,  the  trus- 
tees were  vested  "with  the  same  powers  that  all  trustees  in  such 
cases  possess,  and  none  other,  to  wit,  the  right  and  power  to 
control  and  handle  the  fund,  to  loan  it  out  at  interest  on  ap- 
proved securities,  such  as  bonds,  mortgages,  and  the  like,  and 
to  purchase  secure  interest  bearing  bonds  therewith. 

"That  the  trustees  have  no  power  or  authority  to  sell  or  dis- 
pose of  all  or  any  portion  of  the  property  which  was  theretofore 
distributed  to  them  as  such  trustees  by  said  decree  of  distribu- 
tion (in  lieu  of  said  pecuniary  legacy  in  said  will)  made  and 
entered  in  this  court  in  the  matter  of  the  estate  of  said  Alex- 
ander Montgomery,  deceased,  save  and  except  as  such  sale  or 
dispostion  may  be  directed  by  order  of  a  court  of  competent 
jurisdiction,  and  subject  to  confirmation  by  such  court. 
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"That  the  authority  conferred  on  the  executors  of  said  will 
by  ^^"^  the  provisions  of  the  clause  of  said  will  marked  and 
numbered  'Ninth'  was  meant  to  be  and  was  limited  to  the  sale, 
conveyance,  and  disposition  of  the  property  of  said  testator  so 
far  only  as  was  required  or  advisable  in  the  administration  in 
probate  and  the  distribution  of  said  estate,  and  was  not  intend- 
ed by  saia  te::  rater  to  confer  any  power  of  sale  on  the  said  trus- 
tees mentioned  in  said  will." 

From  these  portions  of  the  judgment  the  plaintiffs  have  ap- 
pealed. 

The  decree  of  distribution  is  the  instrument  by  virtue  of 
which  the  plaintiffs  have  received  the  property  in  trust  for  the 
children,  and  their  powers  and  duties  in  regard  to  that  property 
are  to  be  measured  by  the  terms  of  this  decree.  For  the  pur- 
pose of  enabling  the  superior  court  to  distribute  the  estate  of 
a  testator  in  accordance  with  his  will,  it  is  required  to  consider 
the  will  as  well  as  the  estate  left  by  him,  and  to  construe  its 
terms  for  the  purpose  of  determining  his  intention,  and  make 
its  order  or  decree  of  distribution  in  accordance  with  such  con- 
struction; but,  as  in  the  case  of  a  judicial  determination  of  any 
other  instrument,  the  instrument  is  but  evidence  upon  which 
the  court  acts  in  rendering  its  judgment.  The  judgment  is 
the  final  determination  of  the  rights  of  the  parties  to  the  pro- 
ceeding, and  upon  its  entry  their  rights  are  thereafter  to  be 
measured  by  the  terms  of  the  judgment,  and  not  by  the  instru- 
ment. A  will  can  no  more  be  used  as  evidence  to  impeach  the 
decree  of  distribution  than  can  any  other  evidence  upon  which 
a  judgment  is  rendered.  Section  1665  of  the  Code  of  Civil 
Procedure  requires  the  court,  in  making  distribution  of  the 
estate,  to  distribute  the  residue  of  the  estate  in  the  hands  of 
the  executor  "among  the  persons  who  by  law  are  entitled  there- 
to," and  the  provision  in  section  1666  that  the  court  must 
name  in  the  decree  "the  persons  and  the  proportions  or  parts 
to  which  each  shall  be  entitled"  requires  the  court  in  making 
such  decree  to  give  a  construction  to  the  terms  of  the  will. 
The  further  provision  in  the  same  section  that  "such  order  or 
decree  is  conclusive  as  to  the  rights  of  heirs,  legatees,  or  dev- 
isees, subject  only  to  be  reversed,  set  aside,  or  modified  on  ap- 
peal." precludes  all  right  to  impeach  the  decree  except  upon  an 
appeal,  and  causes  the  decree  to  supersede  the  will  and  to  pre- 
vail over  any  provision  therein  which  may  be  thought  incon- 
sistent *"***  with  the  decree.    The  decree  is  conclusive,  not  only 
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as  to  the  persons  who  have  any  rights  in  the  estate,  but  also 
as  to  the  extent  and  limitation  of  their  rights.  Whether  the 
distribution  is  to  individuals  in  their  own  right,  or  to  hold  for 
others  under  specified  trusts,  the  rights  of  all  parties  interested 
in  the  estate  are  determined  by  the  decree,  and  thereafter  it 
becomes  immaterial  to  consider  whether  the  will  has  received 
a  proper  construction.  The  court  may  incorporate  the  pro- 
visions of  the  will  in  its  decree,  either  in  express  terms  or  by 
reference  thereto,  as  was  the  case  in  Goldtree  v.  Thompson,  79 
Cal.  613,  where  the  decree  distributed  the  property  to  the  trus- 
tees to  hold  in  the  manner  named  and  set  forth  in  the  will, 
'•and  to  which  reference  is  hereby  particularly  made  as  a  guide 
to  the  trustees  in  the  discharge  of  their  trust."  In  such  a  case, 
the  terms  of  the  will  become  the  language  of  the  decree,  but 
it  is  still  the  decree,  and  not  the  will,  by  which  the  rights  of 
the  parties  are  determined. 

If  the  plaintiffs  herein  had  felt  that  the  decree  of  distribu- 
tion was  erroneous  or  defective,  in  not  giving  to  them  the  pow- 
ers which,  in  their  opinion,  the  terms  of  the  will  authorized  to 
be  conferred  upon  them,  they  could  have  appealed  therefrom 
and  had  the  decree  corrected,  but  by  their  failure  to  appeal 
the  decree  has  become  conclusive  upon  them,  and  they  can  no 
longer  contend  for  a  different  construction  than  such  as  its 
terms  import:  Estate  of  Garraud,  36  Cal.  277;  Daly  v.  Pennie, 
86  Cal.  552;  21  Am.  St.  Eep.  61;  William  Hill  Co.  v.  Lawler, 
116  Cal.  359.  In  Estate  of  Hinckley,  58  Cal.  457,  an  appeal 
was  taken  directly  from  the  decree  of  distribution,  and  the 
court  below  was  directed  to  modify  its  decree  in  conformity 
with  what  this  court  held  to  be  a  correct  construction  of  the 
will,  and  in  its  opinion,  after  indorsing  the  following  language 
of  the  lower  court,  viz.:  "It  is  under  our  system  the  necessary 
province  of  a  probate  court  to  inquire  and  determine  whether 
a  valid  trust  has  been  created,"  said  also:  "We  may  add  that 
it  is  within  the  province  of  the  probate  court  to  define  the 
rights  of  all  who  have  legally  or  equitably  any  interest  in  the 
property  of  the  estate  derived  from  the  will,  whether  they  are 
entitled  to  any  present  enjoyment  or  their  interests  are  con- 
tingent"; thus  clearly  indicating  that,  in  the  absence  of  any 
appeal  from  that  decree,  the  action  of  the  probate  court  would 
have  been  conclusive. 

'^^^  In  the  decree  of  distribution  the  court  finds  as  a  fact: 
"That  the  property  of  said  estate  is  of  great  variety  and  extent; 
that  it  has  been  found  impracticable  to  convert  the  same  into 
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money  without  a  probable  loss  to  the  legatees  and  devisees 
named  in  said  will,  and  that,  if  the  property  of  said  estate 
should  be  held  until  converted  into  money,  the  delay  in  the 
distribution  would  bo  indefinite";  and  the  court  also  found  as 
another  fact  that  for  these  and  other  reasons  the  legatees,  Goad 
and  Foster,  had  been  authorized  by  a  decree  rendered  in  an 
action  brought  by  them  for  that  purpose  to  accept  the  prop- 
erty which  was  distributed  to  them  in  lieu  and  full  satisfac- 
tion of  the  legacy  to  them  provided  in  the  will;  but,  while  these 
facts  are  recited  in  the  decree  and  were  considered  by  the  court, 
the  decree  of  distribution  does  not  purport  to  have  been  made 
by  reason  of  such  judgment,  or  to  have  been  dependent  thereon. 
Counsel  have  not  discussed  the  effect  of  this  judgment,  and  it 
is  unnecessary  for  us  to  consider  its  effect,  or  whether  there 
was  any  authority  in  the  court  to  render  it.  It  would  be  an 
anomaly  in  jurisprudence  that  a  court  which  is  vested  with  full 
jurisdiction  in  matters  of  probate  should  be  controlled  in  the 
exercise  of  that  jurisdiction  by  the  action  of  a  co-ordinate  court 
which  has  neither  controlling  nor  revisory  jurisdiction  in  such 
matters.  The  court  was  not  required  to  follow  that  judgment, 
but  could  distribute  the  estate  in  accordance  with  its  own  views 
(see  Siddall  v.  Harrison,  73  Cal.  560);  and,  inasmuch  as  the 
decree  of  distribution  does  not  purport  to  have  been  made  by 
reason  of  such  judgment,  it  must  be  regarded  as  having  been 
made  upon  an  exercise  by  the  court  of  its  own  judgment  upon 
the  construction  to  be  given  to  the  will  and  the  consideration 
of  the  rights  of  the  parties  thereunder.  The  fact  that  the  dis- 
tribution which  it  made  to  the  plaintiffs  is  of  the  same  prop- 
erty as  that  which  they  were  authorized  to  receive  by  the  said 
judgment  is  only  a  coincidence,  and  not  a  consequence. 

By  the  terms  of  the  decree  of  distribution  the  property  dis- 
tributed to  the  plaintiffs  was  to  be  held  by  them  in  trust,  that 
they  should  "manage  the  said  property  and  pay  over  and  de- 
liver the  same"  to  the  children  as  they  should  respectively  at- 
tain the  age  of  majority.  This  distribution  of  the  property, 
"in  lieu  and  in  full  satisfaction  of  the  legacy  of  one  million 
dollars,"  must  be  regarded  as  a  construction  by  the  court  of 
the  testator's  intention  ^^^  in  creating  the  trust,  and  is  to  be 
treated  as  if  he  had  created  the  trust  in  the  terms  used  in  the 
decree.  In  the  absence  of  any  authority  given  expressly  or  by 
implication  in  the  instrument  creating  a  trust,  property  which 
is  placed  in  the  hands  of  trustees,  to  be  held  by  them  for  a 
limited  time,  or  until  the  happening  of  an  event,  must  be  kept 
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by  them  and  delivered  in  kind  to  the  beneficiaries  at  the  ter- 
mination of  the  trust:  Harrison  v.  Harrison,  2  Atk.  121.  Mr. 
Perry  says:  *TJnder  no  circumstances  can  a  trustee  or  guardiaa 
of  an  infant  convert  the  ward's  real  estate  into  personalty  by 
a  sale  without  the  order  or  decree  or  license  of  a  court":  Perry 
on  Trusts,  sec.  609.  The  trust  herein  to  "manage"  the  prop- 
erty implies,  by  force  of  the  term  used,  that  the  trustees  are  to 
retain  it  under  their  control,  and  is  inconsistent  with  the  idea 
that  they  have  authority  to  sell  or  otherwise  dispose  of  it.  "To 
manage  an  estate  is,  in  common  parlance,  as  well  as  legal  ac- 
ceptation, no  authority  to  part  with  the  entire  interest":  Roose- 
velt V.  Fulton,  7  Cow.  81.  The  further  provision  that  the  trus- 
tees are  to  "pay  over  and  deliver"  to  the  beneficiaries  "the 
property  so  distributed  to  them"  at  the  termination  of  the 
trust  indicates  that,  so  far  aa  is  consistent  with  the  nature  of 
the  property,  the  beneficiaries  are  entitled  to  receive  it  in  the 
same  condition  in  which  it  was  received  by  the  trustees.  This 
provision  applies  to  the  different  kinds  of  property  distributed 
to  the  trustees,  and  indicates  that  of  said  property — reddendo 
singula  singulis — ^the  children  upon  reaching  their  majority  are 
to  be  paid  that  which  is  susceptible  of  pa3anent,  and  to  have 
delivered  to  them  that  which  is  not  so  susceptible.  It  was 
shown  that  the  property  received  by  the  trustees  consisted  of 
real  estate  amounting  in  value  to  about  four  hundred  thousand 
dollars,  and  bonds  and  mortgages  amounting  in  value  to  about 
six  hundred  thousand  dollars.  The  duty  of  the  trustees  in  re- 
gard to  the  bonds  and  mortgages  that  may  mature  during  the 
continuance  of  the  trust  is  not  involved  in  the  present  appeal. 
Their  right  to  receive  payment  thereon,  and  to  invest  the  sums 
BO  received  in  other  securities,  is  consistent  .with  their  duty  to 
pay  over  and  deliver  to  the  children  the  property  distributed 
to  them,  but  cannot  be  extended  to  include  the  right  to  sell 
or  otherwise  dispose  of  the  real  estate,  without  a  previous  order 
or  direction  from  the  court. 

'^^^  Although  the  persons  named  in  the  will  as  its  executors 
are  the  same  as  those  to  whom  the  testator  directed  the  prop- 
erty to  be  distributed  in  trust  for  his  children,  yet  the  power 
of  sale  conferred  upon  the  executors  was  not  given  by  him  to 
them  as  trustees,  but  terminated  with  their  discharge  as  execu- 
tors. The  fact  that  the  two  offices  are  held  successively  by  the 
same  individuals  does  not  give  to  them  in  the  exercise  of  one 
office  the  power  that  had  been  conferred  for  the  exercise  of 
the  other.     Their  rights  and  duties  as  executors  were  quite  dis- 
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tinct  from  the  duties  imposed  upon  them  as  trustees,  and  their 
powers  and  duties  as  trustees  did  not  begin  until  as  executors 
they  had  ceased  to  have  any  control  over  the  property,  and,  as 
above  seen,  the  decree  of  distribution  is  alone  to  be  considered 
for  the  purpose  of  ascertaining  their  powers.  The  testator  may 
have  be«n  willing  to  give  this  power  of  sale  to  his  executors, 
since  he  knew  that  every  sale  by  them  must  be  confirmed  by  the 
court  before  the  title  to  the  land  would  pass  from  his  estate, 
while  he  might  have  been  unwilling  to  vest  the  same  persons 
with  a  power  whose  exercise  would  be  without  such  supervision 
and  control. 
The  judgment  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Garoutte,  J.,  and  Van  Fleet,  J., 
concurred. 


THE  PRINCIPAL  CASE  was  reaffirmed  and  followed  In  Estate 
of  Trescony,  119  Cal.  568.  It  appeared  in  that  case  that  a  decree 
of  distribution  had  been  entered  in  the  estate  of  the  decedent  by 
which  one-third  thereof  had  been  distributed  to  trustees  upon  cer- 
tain trusts  expressed  in  tlie  decree,  and  the  other  two-thirds  were 
distributed  to  other  beneficiaries  under  the  will.  Afterward,  a  suit 
in  partition  was  brought  by  some  of  the  distributees  against  the 
others  for  the  partition  of  real  estate,  in  which  suit  an  interlocu- 
tory decree  was  entered  directing  partition  to  be  made.  Referees 
were  subsequently  appointed,  who  made  partition  and  filed  a  re- 
port of  their  proceedings,  and  this  report  was  confirmed,  and  by  it 
certain  parcels  of  land  were  allotted  to  the  trustees  upon  the  trusts 
named  in  the  will.  The  trustees  afterward  filed  in  court  their 
account  as  such  of  their  management  of  the  trust  property,  and 
Buch  account  was  objected  to  on  the  ground  that  it  purported  to 
account  for  but  one-third  of  the  estate  of  the  testator,  whereas  un- 
der the  last  will  and  testament  and  the  decree  of  distribution  the 
trustees  tooli  the  entire  estate  of  the  testator  as  trustees,  and  it  was 
urged  in  the  argument  that  certain  trusts  designated  in  the  will 
were  void  under  the  statute  of  the  state  as  being  in  restraint  of 
alienation,  and  therefore  that  tlie  whole  of  the  estate  of  the  dece- 
dent had  vested  in  the  trustees  for  the  use  and  benefit  of  the  bene- 
ficiaries who  were  objecting  to  the  accounts.  It  was  apparently 
true  that  the  trusts  against  which  objection  was  made  were  sub- 
ject to  this  objection,  and  that  therefore  they  ought  to  have  been 
disregarded  In  the  decree  of  distribution.  As  it  had,  however,  on 
the  contrary,  proceeded  upon  the  theory  that  such  trusts  were 
valid,  It  was  held  that  the  power  of  the  trustees  and  the  extent  of 
their  title  were  conclusively  fixed  by  the  decree  of  distribution, 
and  therefore  that  it  was  not  open  to  the  beneficiaries  to  urge  that, 
under  the  will,  the  whole  of  the  property  was  held  in  trust  for 
them.  Substantially  the  same  decision  had  been  made  of  the  same 
question  In  Crew  v.  Pratt,  119  Cal.  131,  and  In  Goldtree  v.  Allison, 
119  Cal.  344. 

DISTRIBUTION-DECREES  OF— CONCLUSIVENESS.— A  de- 
cree of  a  court  of  competent  jurisdiction  ordering  final  distribution 
can  only  be  attaclted  collaterally  by  proof  showing  that  it  is  void: 
Lowry  y.  McMillan,  85  Miss.  147;  72  Am.  Dec.  119,  and  note.    It 
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is  as  conclusive,  so  far  as  the  authority  of  that  conrt  over  the  sub- 
ject is  concerned,  as  a  decree  in  chancery  or  the  judgment  of  a 
court  of  law:  Slatter  v.  Glover,  14  Ala.  648;  48  Am,  Dec.  118.  See 
monographic  note  to  Green  v.  Creighton,  48  Am.  Dee.  744-751,  and 
extended  note  to  McPherson  v.  Cunlifif,  14  Am.  Dec.  663-665. 

TRUSTS— POWER  OF  TRUSTEE  TO  SELL  PROPERTY.— A 
trustee  is  presumed  to  hold  property  for  administration  and  not 
for  sale:  Marbury  v.  Ehlen,  72  Md.  206;  20  Am.  St.  Rep.  467.  A 
power  to  sell  must  be  found  in  the  instrument  vesting  the  estate 
in  the  trustee,  or  in  some  other  instrument  executed  or  assented  to 
by  him  and  declaring  the  purposes  of  the  trust.  While  it  is  cer- 
tain that  such  a  power  need  not  be  conferred  upon  him  in  express 
or  direct  terms,  but  may  be  implied  from  the  purposes  of  the 
trust,  il  is  not  probable  that  he  would  be  conceded  such  power 
where  the  trust  estate  is  conferred  upon  him  without  any  declara- 
tion being  anywhere  made  regarding  the  extent  of  his  powers  or 
the  purposes  of  the  trust:  See  monographic  note  to  Tyler  v.  Her- 
ring, 19  Am.  St.  Rep.  270,  271.  The  determining  consideration  in 
any  case  Is  the  Intention  of  the  trustor  which  may  be  enunciated 
clearly,  or  may  be  indicated  by  implication  from  the  language  used: 
Monographic  note  to  Rankin  v.  Rankin,  87  Am.  Dec.  209. 
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[119  California,  637.] 

NEGLIGENCE.— There  can  be  no  negligence  without  the  ex- 
istence of  a  corresponding  duty. 

MASTER  AND  SERVANT.— The  duty  of  a  master  to  furnish 
a  safe  place  in  which  his  servant  is  to  work  is  limited  to  the  prem- 
ises where  he  Is  required  for  the  purposes  of  his  employment  to  be. 
If  he  goes  to  other  parts  of  the  premises  for  some  object  of  his  own. 
he  assumes  the  risk  arising  from  their  dangerous  condition. 

MASTER  AND  SERVANT— INJURY  TO  A  SERVANT  BY 
FALLING  THROUGH  A  HATCHWAY  WHERE  HIS  DUTIES 
DO  NOT  REQUIRE  HIM  TO  BE.— Conceding  that  an  employs 
has  the  right  to  safe  ingress  and  egress  to  and  from  the  place 
where  he  is  required  to  work,  and,  as  incident  to  his  employment, 
to  remove  some  of  his  garments  and  leave  them  on  the  premises 
and  to  return  therefor,  yet  if  he  selects  a  place  remote  from  that 
where  he  is  at  work  and  is  injured  by  falling  through  an  open  hatch- 
way while  attempting  to  get  such  garments,  his  master  is  not  liable. 
In  going  so  far  from  the  place  where  it  was  his  duty  to  work,  he 
was  no  more  than  a  mere  licensee  at  sufferance  to  whom  the  master 
owed  no  duty. 

MASTER  AND  SERVANT— LICENSEE,  SERVANT,  WHEN 
BECOMES.— A  servant  or  employe  who  leaves  that  portion  of  his 
master's  premises  where  his  duties  require  him  to  be  and  goes 
about  his  own  convenience,  becomes  a  licensee,  and  the  master's 
responsibility  for  his  safety  is  no  greater  than  If  he  were  any  other 
licensee. 

Eeddy,  Campbell  &  Metson,  for  the  appellant. 

Joseph  Mee,  E.  Percy  Wright  and  T.  H.  Osmont,  for  the  re- 
spondents. 
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«»«  VAN  FLEET,  J.  Appeal  by  plaintiff  from  a  judgment 
of  nonsuit.  The  complaint  alleged  that  plaintiff  was  employed 
by  defendants  as  a  stevedore  to  assist  in  placing  ballast  in  the 
ship  "John  A.  Briggs";  that  defendants  negligently  and  careless- 
ly left  open  and  unguarded  a  certain  trimming  hatch,  in  a  dark 
and  dangerous  place  on  the  freight  deck  of  said  ship,  where 
plaintiff,  "in  performing  his  duties  as  such  stevedore,  and  in 
the  course  of  his  employment,  was  compelled  to  go";  that  plain- 
tiff, while  in  the  performance  of  his  duties,  fell  through  said 
hatchway  and  suffered  the  injury  complained  of.  It  was  alleged 
that  the  defendant  Chase  was  a  master  stevedore,  and  that  the 
other  defendants  were  the  owners  of  the  vessel. 

The  evidence,  an  understanding  of  which  will  be  facilitated 
by  reference  to  the  accompanying  diagram,  tended  to  show 
these  facts: 


r^E) 


"^SJIZ] 


^j^**' 


*^  The  defendant  Chase  was  employed  as  master  stevedore 
to  put  ballast  in  the  after  part  of  the  ship  mentioned,  which 
was  lying  at  the  wharf  in  the  port  of  San  Francisco,  and  was 
engaged  in  that  task.  The  work  was  being  accomplished  by 
bringing  the  ballast  material  on  a  lighter  alongside  the  vessel, 
to  the  point  marked  "porthole,"  shoveling  it  from  the  lighter 
onto  a  staging  erected  on  the  outside  of  the  ship,  between  the 
lighter  deck  and  the  porthole,  and  from  thence  through  the 
porthole  onto  the  freight  deck,  where  it  was  taken  and  dropped 
through  the  hatchways  into  the  hold  of  the  ship.  On  the  day 
in  question  plaintiff  was  employed  by  the  foreman  of  defendant 
Chase,  as  a  laborer,  to  assist  in  putting  in  the  ballast,  his  work 
being  confined  to  the  lighter,  and  consisting  (in  company  with 
several  fellow  laborers)  in  shoveling  ballast  from  the  deck  of 
the  lighter  onto  the  staging. 

The  mode  of  ingress  and  egress  for  the  men  to  and  from  their 
work  was  by  means  of  a  plank  from  the  dock  to  the  main  deck; 
by  a  ladder  down  the  "after  hatch,"  as  shown  on  the  diagram, 
to  the  freight  deck,  and  thence,  for  those  working  on  the  lighter 
and  staging,  from  the  after  hatch  through  the  porthole. 
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Plaintiff  went  to  work  about  1  o'clock  in  the  -afternoon.  On 
reaching  the  freight  deck,  instead  of  going  direct  to  the  port- 
hole, he,  without  direction  or  request  from  anyone,  walked  for- 
ward to  the  point  marked  "main  hatch,"  and  left  his  coat  on 
the  coaming  of  that  hatch,  at  **Y";  on  quitting  work  at  6  o'clock 
in  the  evening  plaintiff  returned  through  the  porthole,  went 
again  to  the  main  hatch,  secured  his  coat  and  started,  as  he  tes- 
tified, by  a  direct  course  from  that  point  to  the  ladder  at  the 
after  hatch  to  go  ashore,  but  on  his  way,  in  some  manner  not 
made  entirely  clear,  managed  to  walk  into  the  trimming  hatch, 
marked  "A,"  fell  through  into  the  hold  and  was  injured. 

When  plaintiff  went  to  work  it  was  light  between  decks,  but 
®*^  at  the  hour  of  quitting  it  was  quite  dark,  but  for  the  light 
afforded  by  a  couple  of  candles;  and  as  to  the  sufficiency  of  this 
to  enable  one  to  see  his  way  clearly  there  is  some  conflict — sever- 
al of  the  men  who  were  preparing  at  the  time  to  leave  the  vessel 
testifying  that  they  could  see  the  hatchway  through  which 
plaintiff  fell,  and  warned  plaintiff  to  look  out  for  it,  but  plaintiff 
testifying  that  he  could  not  see  it,  and  heard  no  warning  until 
he  was  falling.  It  did  appear,  however,  without  conflict  that 
there  was  a  candle  held  near  the  after  hatch  to  light  the  way  out. 

The  trimming  hatch  in  question,  like  the  others  of  its  kind 
shown  on  the  diagram,  was  a  small  hatchway  used  for  putting  in 
and  trimming  ballast;  it  was  flush  with  the  deck,  without  coam- 
ing, and  had,  like  the  others,  been  open  all  the  afternoon,  al- 
though it  had  not  been  used  that  day,  as  a  part  of  the  cargo  of 
coal  which  yet  remained  in  the  forward  part  of  the  hold  lay  too 
near  it;  for  this  reason  the  ballast  put  in  that  afternoon  had 
been  put  through  hatches  "B"  and  "D"  only. 

In  substantial  effect  this  was  the  showing  made  by  plaintiff's 
evidence.  It  may  be  added  that  there  was  some  slight  discrep- 
ancy between  the  testimony  of  the  plaintiff  and  that  of  his  other 
witnesses  as  to  the  correctness  of  the  diagram  referred  to,  par- 
ticularly as  to  the  location  of  the  porthole  at  which  the  lighter 
lay — the  plaintiff  being  inclined  to  locate  it  about  equidistant 
between  the  main  and  after  hatches;  but,  if  the  fact  be  material, 
his  testimony  shows  such  uncertainty  and  apparent  confusion 
in  this,  and  one  or  two  other  respects  relative  to  the  situation  of 
physical  objects  on  the  deck,  and  is  so  entirely  overborne  by  the 
testimony  of  all  his  other  witnesses  on  the  subject,  that  it  may 
be  said  to  appear  without  substantial  conflict  that  the  diagram 
correctly  shows,  approximately,  the  relative  positions  of  the  va- 
rious objects  designated  thereon,  including  the  porthole. 
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This  evidence  shows  no  negligence  on  the  part  of  defendants, 
and  the  nonsuit  was  properly  granted  on  that  ground.  There 
cannot  be  neglect  without  the  existence  of  a  corresponding  duty, 
and  under  the  circumstances  shown  it  is  clear  that  defendants 
were  under  no  legal  duty  or  obligation  to  protect  plaintiff  from 
the  injury  he  received.  While  an  employer  is  required  to  fur- 
nish his  servant  with  a  reasonably  safe  place  in  which  to  work, 
this  duty  is  limited  to  the  premises  where  the  employe  is  re- 
quired, ®**  for  the  purposes  of  his  employment,  to  be;  it  does 
not  extend  to  his  protection  while  upon  private  excursions  out- 
side of  those  limits,  taken  solely  on  his  own  account.  Plaintiff's 
work  was  upon  the  lighter,  and  it  may  be  conceded  that  he  had 
a  right  of  safe  ingress  thereto  and  egress  therefrom;  but  in  go- 
ing forward  to  the  main  hatch  plaintiff  was  not  within  the 
reasonable  exercise  of  any  right  which  he  had  on  board  the  ship 
by  reason  of  his  employment.  Conceding  his  privilege,  as  in- 
cident to  his  employment,  to  remove  and  deposit  his  coat  while 
working,  and  to  be  protected  while  in  the  reasonable  exercise  of 
such  right,  it  was  neither  reasonable  nor  necessary  to  select  for 
the  purpose  a  point  so  remote  from  his  work.  He  had  as  well 
chosen  to  hang  his  coat  in  the  rigging,  or  at  the  yardarm,  No 
reason  appears  why  he  could  not,  like  others  of  his  fellow  labor- 
ers, have  laid  the  garment  on  the  lighter,  or  in  some  place  more 
convenient  to  the  place  of  his  employment,  or  the  point  of  de- 
parture from  the  ship.  His  duty  required  him  to  leave  the  ship 
by  as  direct  a  route  as  practicable;  he  had  no  general  right  on 
board,  but  solely  a  right  for  the  purposes  of  his  special  employ- 
ment. In  going  where  he  did  he  not  only  went  entirely  out  of 
his  way,  but  was  in  pursuit  of  an  object  relating  solely  to  his 
own  personal  convenience;  and  while,  perhaps,  not  in  strictness 
a  trespasser,  he  was  at  best  but  a  mere  licensee  at  sufferance,  to 
whom  the  defendants  at  the  time  owed  no  duty. 

An  employ^  who  leaves  that  portion  of  his  master's  premises 
where  his  duties  require  him  to  be,  and  goes  about  to  his  own 
convenience,  becomes  a  licensee:  Wright  v.  Eawson,  52  Iowa, 
329;  35  Am.  Eep.  275;  Pfeiffer  v.  Eingler,  12  Daly,  437.  The 
same  doctrine  is  recognized  in  Kauffman  v.  Maier,  94  Cal.  269, 
278. 

It  is  conceded  that  the  evidence  does  not  show  any  employ- 
ment of  plaintiff  by  the  owners  of  the  vessel,  but  it  is  claimed 
that,  plaintiff  being  lawfully  upon  the  ship,  it  was  the  duty  of 
the  owners,  for  a  neglect  of  which  they  are  responsible,  not  to 
leave  unguarded  holes  upon  the  deck — upon  the  principle  that 
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the  owner  of  premises  is  responsible  to  one  coming  thereon,  by 
his  invitation,  for  injury  occasioned  by  their  unsafe  condition, 
and  from  a  cause  which  could  have  been  avoided  by  reasonable 
care, 

**^  But  this  principle,  like  that  governing  the  responsibility 
of  an  employer,  has  its  limitations.  The  duty  of  the  owner  in 
such  a  case  has  relation  to  the  object  for  which  the  right  of 
entry  is  extended,  and  is  limited  to  responsibility  for  the  con- 
dition of  that  portion  of  the  premises  required  for  the  purposes 
of  the  visit;  it  does  not  impose  liability  for  the  want  of  safety 
at  a  point  without  those  limits,  and  where  the  injured  party 
was  neither  invited  nor  expected  to  go:  1  Thompson  on  Neg- 
ligence, c.  7,  p.  308;  Zoebisch  v.  Tarbell,  10  Allen,  385;  87  Am. 
Dec.  660;  Murray  v.  McLean,  57  111.  378;  Schmidt  v.  Bauer,  80 
Cal.  565. 

When  the  defendant  owners  permitted  the  plaintiff  to  go 
aboard  the  ship  for  a  specific  purpose,  they  did  not  give  him  the 
right,  by  implication,  or  otherwise,  to  roam  at  will  over  their 
vessel  for  his  own  purposes.  They  undertook  that  their  decks 
should  be  reasonably  safe  where  plaintiff  was  required  by  his 
employment  to  traverse  them,  but  not  elsewhere. 

"We  have  found  no  support  for  any  rule,"  says  Mr.  Thomp- 
son, in  speaking  of  the  rights  of  trespassers  or  mere  licensees, 
"which  would  protect  those  who  go  where  they  are  not  invited, 
but  merely  with  express  or  tacit  permission,  from  curiosity  or 
motives  of  private  convenience,  in  no  way  connected  with  busi- 
ness or  their  relations  with  the  occupant'':  1  Thompson  on 
Negligence,  303.  See,  also,  Eedigan  v.  Boston  etc.  E.  R.  Co., 
155  Mass.  44,  47;  31  Am.  St.  Rep.  520,  and  cases  there  cited. 

The  circumstances  clearly  distinguish  this  case  from  those  re- 
lied upon  by  appellant.  In  all  those  cases  it  will  be  found  that 
the  injury  was  received  while  the  party  was  engaged  in  the  per- 
formance of  his  work,  or  in  a  place  where  he  had  a  right  at  the 
time  for  the  purposes  of  his  employment  to  be. 

Judgment  af&rmed. 

Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 
Hearing  in  Bank  denied. 


NEGLIGENCE— NECESSITY  OF  FAILURE  OF  DUTY.— Negll- 

gence  is  the  failure  to  exercise  such  care,  prudence,  and  fore- 
thought as  duty,  under  the  circumstances,  requires  should  be  given 
or  exercised:  Brotherton  v.  Manhattan  Beach  Imp.  Co.,  48  Neb. 
563;  58  Am.  St.  Rep.  709,  and  note.    An  action  for  negligence  doe» 
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not  lie  unless  the  defendant  was  under  some  duty,  not  performed, 
to  the  party  injured  at  the  time  and  place  where  the  injury  was  in- 
flicted: Daugherty  y.  Uerzog,  145  Ind.  255;  57  Am.  St  Eep.  204,  and 
note. 

MASTER  AND  SERVANT  — DUTY  TO  FURNISH  SAFE 
PLACE  TO  WORK— HOW  LIMITED.— An  employe  in  a  coal  mine 
left  the  room  where  he  was  at  work  and  went  to  another,  according 
to  custom,  to  visit  some  other  employes  there  at  work,  and  while 
there  the  roof  fell  in  by  reason  of  the  decay  and  insufliciency  of  the 
supports  and  killed  him.  His  representatives  were  not  allowed  to 
recover  for  his  death  because,  having  left  his  proper  working  place 
and  gone  to  a  room  to  which  no  duty  to  his  master,  but  rather  his 
own  pleasure,  called  him,  he  was  In  no  better  position  than  that  of 
a  licensee:  Wright  v.  Rawson,  52  Iowa,  329;  35  Am.  Rep.  275. 
Compare  with  the  principal  case,  Parkinson  Sugar  Co.  y.  Riley,  50 
Kan.  401;  34  Am.  St.  Rep.  123,  and  note;  Broderick  Ti  Detroit 
Union  Depot  Oo^  66  Mich.  261;  56  Am.  Bep.  882, 
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[39  Florida,  155.] 

RAPE— INSTRUCTION  CONTAINING  MATTER  OF  AR- 
GUMENT.—It  is  not  a  rule  of  law  that  the  jury  must  view  rape 
as  a  most  heinous  ofifense  calculated  to  create  prejudice  against  the 
accused,  nor  that  rape  is,  as  a  matter  of  law,  an  accusation  easy 
to  make  and  hard  to  be  defended  by  the  accused.  This  is  matter  of 
argument  but  not  of  instruction. 

RAPE— COERCION  WITHOUT  FORCE.— If  by  an  array  of 
physical  force,  without  laying  hands  on  a  woman,  a  man  so  over- 
powers her  that  she  dare  not  resist,  her  consent  is  void  and  his 
carnal  intercourse  is  rape. 

RAPE.— INSTRUCTION  as  to  the  condition  of  prosecutrix 
at  time  of  rape  is  a  charge  on  the  weight  of  evidence  and  erroneous. 
This  is  matter  for  the  jury  to  determine  from  the  evidence. 

RAPE— CONVICTION  ON  UNCORROBORATED  TESTI- 
MONY OF  PROSECUTRIX.— The  jury  may  convict  the  accused  of 
rape  on  the  uncorroborated  testimony  of  the  prosecutrix. 

RAPE— EVIDENCE  OF  PROSECUTRIX.— It  is  error  to  in- 
struct the  jury  in  prosecutions  for  rape  that  the  evidence  of  the 
prosecutrix  must  be  received  with  more  than  ordinary  doubt  and 
suspicion. 

JURY  TRIAL— SUFFICIENCY  OF  EVIDENCE.- The  jury 
are  the  sole  judges  of  the  sufficiency  of  the  testimony  and  the 
veracity  of  the  witnesses,  and  unless  there  is  evidence  that  the  jury 
was  improperly  influenced,  the  court  will  not  reverse  the  decision 
on  the  ground  of  insufficiency  of  evidence. 

The  plaintiff  in  error  was  convicted  of  rape.  The  prosecutrix 
testified  that  defendant,  an  utter  stranger,  on  August  19,  1895, 
came  to  her  house,  and  after  some  talk  solicited  her  to  sexual 
intercourse  and  she  told  him  to  go  away;  he  offered  her  five 
dollars  and  she  refused;  that  defendant  then  began  cursing, 
drew  a  knife  and  threatened  to  kill  her  if  she  did  not  sub- 
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mit;  that  she  laid  down  on  the  bed  and  defendant  cursing  and 
threatening  to  kill  her  pulled  up  her  dress  and  penetrated  her; 
that  defendant,  when  through,  said  he  would  kill  her  if  she 
told.     Prosecutrix  recognized  defendant  though  she  had  not 
seen  him  since  the  assault  until  he  was  arrested  and  brought  be- 
fore her  the  following  December.     The  prosecutrix  was  not 
interrogated  as  to  any  resistance  on  her  part;  nor  as  to  any  com- 
plaints made  after  the  occurrence,  nor  as  to  any  other  matters 
connected  with  the  crime,  or  her  conduct  at  the  time  of  or  af- 
ter the  commission.    Defendant  was  arrested  in  December,  1895, 
and  when  arrested  asked  if  he  was  wanted  for  something  at 
Baldwin.     Defendant  testified  that  he  was  not  in  Baldwin  in 
August,  1895;  that  he  lived  in  Savannah,  Georgia;  that  he  never 
saw  the  prosecutrix  until  he  was  arrested  and  brought  before 
her  in  December,  1895.     Defendant  exhibited  his  foot  which 
had  the  big  toe  and  the  one  next  to  it  gone.    He  also  exhibited 
scars  on  his  face.    Depositions  of  six  parties  were  read  for  the 
defense,  all  of  whom  claimed  to  be  able  to  identify  defendant, 
and  deposed  that  he  was  in  Savannah,  Georgia,  on  August  19, 
1895,  or  about  that  time.    Some  deposed  as  to  the  absence  of  the 
toe,  others  as  to  the  scars  on  the  face.    Two  witnesses  in  rebuttal, 
testified  that  they  had  known  defendant  two  or  three  years,  and 
that  they  saw  him  in  Baldwin  on  August  14,  1895.     One  wit- 
ness had  conversed  with  him  on  that  day.     The  court  refused 
the  following  instructions  requested  by  the  defendant:  1.  The 
charge  made  against  defendant  is  in  its  nature  a  most  heinous 
one,  and  well  calculated  to  create  strong  prejudice  against  the 
accused,  and  the  attention  of  the  jury  is  directed  to  the  difficulty, 
growing  out  of  the  nature  of  the  usual  circumstances   of   the 
crime,  in  defending  against  the  accusation  of  rape.    Voluntary 
submission  on  the  part  of  the  woman,  while  she  has  power  to 
resist,  no  matter  how  tardily  given  or  how  much  force  had 
theretofore  been  used,  does  not  constitute  rape.    2.  Prosecutrix 
being  in  full  possession  of  natural  mental  and  physical  power,  and 
not  terrified  by  threats,  or  in  such  a  position  that  resistance  would 
be  useless,  it  must  appear  that  she  resisted  to  the  full  extent 
of  her  ability;  otherwise  it  is  not  rape.    3.  Unless  you  are  satis- 
fied beyond  any  reasonable  doubt  that  she  did  not,  during  any 
part  of  the  act,  yield  her  consent  you  must  acquit.    4.  I  charge 
you  that  this  is  an  accusation  easy  to  make,  and  hard  to  be  de- 
fended by  the  accused,  though  he  be  never  so  innocent,  and 
hence  the  law  is  that  you  should  receive  with  more  than  or- 
dinary doubt  and  suspicion  the  evidence  of  the  prosecutrix.    5. 
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I  further  charge  you  that  if,  upon  considering  the  whole  evi- 
dence, including  the  evidence  contained  in  the  depositions,  there 
remains  a  reasonable  doubt  in  your  minds  as  to  whether  this 
prisoner  was  not  only  in  Duval  county  at  the  time  of  the  com- 
mission of  this  offense,  but  also  that  he  forcibly  and  against 
the  consent  of  the  prosecutrix,  carnally  knew  her,  then  you 
must  acquit.  6.  I  warn  you  against  conviction  on  the  unsup- 
ported testimony  of  the  prosecutrix.  Unsupported  testimony  is 
not  sufficient  to  convict. 

E.  S.  &  P.  D.  Cockrell,  for  the  plaintiff  in  error, 

Wm.  B.  Lamar,  attorney  general,  for  the  defendant  in  error. 

*®®  CAETEK,  J.  The  trial  court  was  justified  in  refusing  the 
first  as  well  as  the  fourth  instruction,  because  the  first  sentence 
of  each  instruction  announced  matters  of  argument  merely,  and 
not  principles  of  law.  The  court  may,  and  should  whenever  nec- 
essary, in  all  criminal  trials,  caution  the  jury  against  convictions 
from  prejudice  or  upon  insufficient  evidence;  but  it  is  not  a 
rule  of  law  that  the  jury  must  view  the  offense  of  rape  as  a 
most  heinous  one,  or  one  well  calculated  to  create  strong  preju- 
dice against  the  accused;  or  that  the  attention  of  the  jury  be 
specially  directed  to  the  difficulty  growing  out  of  the  usual  cir- 
cumstances of  the  crime  in  defending  against  rape;  nor  is  it 
a  rule  of  law  that  rape  is  an  accusation  easy  to  make,  and  hard 
to  be  defended  by  an  accused,  though  he  be  never  so  innocent. 
In  the  case  of  Crump  v.  Commonwealth  (Va.,  Dec.  5,  1895),  2 
Fed.  &  St.  Cr.  Eep.  433,  37  S.  E.  Eep.  760,  it  is  said  that  instruc- 
tions of  this  nature  are  merely  statements  of  the  conclusions  of 
the  judicial  mind  from  experience  in  the  trial  of  this  class  of 
offenses  rather  than  enunciations  of  principles  of  law,  and  that 
the  oft-repeated  observation  of  Lord  Hale,  included  in  the 
fourth  instruction  was  entirely  proper  by  way  of  argument  to 
the  jury,  but  not  as  an  independent  instruction  of  law  from  tho 
court:  People  v,  Barney,  114  Cal.  554. 

The  third  instruction  is  also  erroneous,  because  it  requires  a 
cheater  degree  of  resistance  upon  the  part  of  a  woman  than  the 
law  and  common  sense  demand  where  the  offense  is  accompanied 
as  in  this  case,  with  an  exhibition  of  weapons  and  threats,  cal- 
culated to  ***  produce  in  the  mind  of  the  woman  a  reasonable 
fear  of  death  or  great  bodily  harm  in  case  of  resistance.  Con- 
sent of  the  woman  from  fear  of  personal  violence  is  void,  and 
•though  a  man  lays  no  hands  on  a  woman,  yet  if  by  an  array  of 
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physical  force,  lie  so  overpowers  her  that  she  dares  not  resist, 
his  carnal  intercourse  with  her  is  rape:  2  Bishop's  Criminal  Law, 
€ec.  1125;  Eice  v.  State,  35  Fla.  236;  48  Am.  St.  Rep.  245; 
Clark's  Criminal  Lew,  188;  Felton  v.  State,  139  Ind.  531.  This 
instruction,  utterly  ignored  the  rule  dispensing  with  resistance 
under  such  circumstances,  and  although  the  principles  therein 
stated  might  be  applicable  to  a  case  where  no  exhibition  of 
weapons  and  threats  to  use  them  were  shown  in  evidence,  they 
are  not  correct  when  applied  to  the  facts  of  this  case,  and  the 
<;ourt  properly  refuses  to  give  them:  Felton  v.  State,  139  Ind. 
^31;  Huston  v.  People,  121  111.  497. 

The  second  instruction  was  also  erroneous  because  it  waa  a 
charge  upon  the  weight  of  the  evidence.  By  it  the  jury  were  told 
that  prosecutrix  was  at  the  time  of  the  alleged  rape  in  possession 
of  her  natural  mental  and  physical  power,  and  not  terrified  by 
threats,  or  in  such  a  position  that  resistance  would  be  useless. 
All  these  were  matters  for  the  jury  to  determine  from  the 
evidence,  and  the  court  by  giving  the  instruction  would  have 
taken  these  questions  from  the  jury  and  confined  the  jury  to 
the  sole  question  whether  prosecutrix  resisted  to  the  full  extent 
of  her  ability:  Giles  v.  State,  83  Ga.  367. 

The  fourth  and  sixth  instructions  were  properly  refused.  Both 
of  them,  when  applied  to  the  facts  of  *®*  this  case,  told  the  jury 
that,  as  a  matter  of  law,  the  defendant  could  not  be  convicted 
upon  the  uncorroborated  testimony  of  the  prosecutrix.  In  sev- 
eral states  such  a  rule  is  expressly  enacted  by  statute,  and  in 
one  or  two  others  the  courts  have  held  this  to  be  the  law  inde- 
pendent of  statute.  But  the  weight  of  authority,  and  better 
reason  in  the  absence  of  statute,  is  that  there  is  no  law  limiting 
the  powers  of  the  jury  to  convict  on  the  uncorroborated  testi- 
mony of  the  prosecutrix:  2  Bishop's  Criminal  Procedure,  sec. 
«68;  Boddie  v.  State,  52  Ala.  395;  Barnett  v.  State,  83  Ala.  40; 
Monroe  v.  State,  71  Miss.  196. 

The  fourth  instruction  stated  the  law  to  be  that  a  jury  should 
receive  with  more  than  ordinary  doubt  and  suspicion  the  evi- 
dence of  the  prosecutrix  in  prosecutions  for  rape.  As  without 
the  testimony  of  the  prosecutrix  no  conviction  could  have  been 
had  in  this  case,  and  the  court  charged  the  jury  that  they  must 
give  defendant  the  benefit  of  all  reasonable  doubts,  it  is  apparent 
that  had  the  court  given  this  instruction,  the  whole  contro- 
versy would  have  been  resolved  into  this  proposition;  the  defend- 
ant is  entitled  to  the  benefit  of  all  reasonable  doubts:  his  guilt 
is  proven  only  by  the  prosecutrix;  her  testimony  must  be  re- 
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cedved  with  extraordinary  doubt  and  suspicion,  therefore  de- 
fendant ifi  entitled  to  a  verdict.  If  in  any  case  it  is  proper  for 
the  court  to  instruct  the  jury  that  they  should  scrutinize  the 
testimony  of  the  prosecutrix  with  caution,  no  authority  can  be 
found  to  sustain  the  proposition  that  such  testimony  must,  as 
a  matter  of  law,  be  received  with  more  than  ordinary  doubt 
and  suspicion:  Monroe  v.  State,  71  Miss.  196;  2  Bishop's  Crimi- 
nal Procedure,  sec.  968;  3  Greenleaf  *®^  on  Evidence,  sec.  212. 
The  judge  has  no  power  to  instruct  the  jury  as  to  the  weight  of 
evidence,  but  only  as  to  the  rule:  Williams  v.  Dickenson,  28  Fla. 
90. 

The  fifth  instruction  was  fully  covered  by  the  general  charge 
of  the  court,  and  was  therefore  properly  refused. 

We  are  asked  to  reverse  the  judgment  in  this  case  upon  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  verdict. 
In  Sherman  v.  State,  17  Fla.  888,  it  is  said:  "We  do  not  think 
we  ought  to  interpose  our  judgment,  even  if  we  differed  with  the 
jury  in  their  conclusions.  The  rule  is  otherwise  unless  we  can 
discover  some  evidence  that  the  jury  was  improperly  influenced. 
As  to  the  sufficiency  of  this  testimony  and  the  veracity  of  the 
witnesses,  the  jury  were  the  sole  judges,"  and  this  rule  is  bind- 
ing upon  us.  The  court  below  charged  the  jury  very  favorably 
for  the  accused.  The  jury  were  instructed,  among  other  things, 
that  the  presumption  of  innocence  accompanied  the  defendant 
through  each  step  of  the  trial  as  to  each  material  allegation,  and 
the  presumption  obtained  until  overcome  by  evidence  establish- 
ing guilt  beyond  a  reasonable  doubt;  that  the  evidence  must 
convince  the  minds  of  the  jury  beyond  reasonable  doubt  of  the 
identity  of  the  prisoner  with  the  person  who  it  was  claimed  com- 
mitted the  crime,  and  that  the  prisoner  did  against  the  will  of 
the  prosecutrix,  and  by  force,  have  carnal  knowledge  of  her 
person,  or  by  threats  and  fear  of  death  or  great  bodily  harm, 
overcame  any  resistance  upon  her  part,  and  that  a  reasonable 
doubt  as  to  the  identity  of  the  prisoner,  or  on  the  question  of 
force,  or  its  equivalent,  fear  of  bodily  harm,  or  death  or  duress, 
would  entitle  the  prisoner  to  an  acquittal.  ***  No  exception 
was  taken  to  any  portion  of  the  charge  or  any  ruling  upon  evi- 
dence. The  judge  who  presided  at  the  trial,  not  only  approved 
the  verdict  by  refusing  a  new  trial,  but  imposed  the  heaviest 
penalty  known  to  the  law  upon  the  defendant,  although  the 
statute  left  it  discretionary  with  him  to  impose  a  lighter  sen- 
tence. The  jury  whose  province  it  was  to  pass  upon  the  testi- 
mony thought  the  proof  so  clear  that  they  failed  to  embody 
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a  reoommendation  to  mercy  in  their  verdict.  WTiile  the  testi- 
mony of  the  prosecutrix  might  have  been  more  lengthy  in  de- 
tails, and  therefore  more  satisfactory  to  those  minds  which  shud- 
der at  taking  human  life  for  a  crime  sometimes  so  hard  to 
defend  against  as  rape,  yet  the  testimony  of  this  woman,  who 
is  not  shown  to  be  of  bad  character  for  veracity  or  chastity,  and 
who  was  an  utter  stranger  to  defendant,  and  therefore  not  apt  to 
be  influenced  by  motives  of  animosity  toward  him,  seems  to  have 
been  given  in  a  spirit  of  truth  and  sincerity,  and  we  are  not  justi- 
fied in  saying  it  is  untrue,  when  twelve  jurors,  whose  province 
it  was  to  pass  upon  it,  have  said  it  was  credible,  and  when  their 
verdict  has  received  the  sanction  and  approval  of  the  judge  who 
presided  at  the  trial. 
The  judgment  is,  therefore,  affirmed. 

RAPE— FORCE  NECESSARY.— Though  a  man  lays  no  hands  on 
a  woman,  yet  If  by  an  array  of  physical  force  he  so  overpowers 
her  that  she  dares  not  resist,  his  carnal  Intercourse  with  her  I9 
rape:  Rice  v.  State,  35  Fla.  236;  48  Am.  St.  Rep.  245,  and  note. 
Compare  Whlttalier  v.  State,  50  Wis.  518,  36  Am.  Rep.  856,  holding 
that  such  intercourse  may  not  be  rape. 

RAPE  —  UNCORROBORATED  TESTIMONY  OF  PROSECU- 
TRIX.—The  rule  requiring  the  testimony  of  an  accomplice  to  be 
corroborated  does  not  apply  in  a  prosecution  for  the  crime  of  car- 
nally abusing  a  female  person  under  the  age  of  consent:  Bond  v. 
State,  63  Ark.  504;  58  Am.  St.  Rep.  129.  See  State  v.  Wilcox,  111 
Mo.  569;  33  Am.  St.  Rep.  551.  For  a  general  treatment  of  rape, 
see  monographic  note  to  Smith  v.  State,  80  Am.  Dec.  361-375. 

RAPE— INSTRUCTIONS.— On  a  trial  for  rape,  where  the  evi- 
dence conflicts  as  to  the  amount  of  resistance  offered  and  force 
used,  the  prejudice  likely  to  be  aroused  against  the  defendant  by 
the  heinous  nature  of  the  charge,  and  the  difficulty  in  defending 
against  It,  should  be  pointed  out  to  the  jury:  Reynolds  v.  State,  27 
Neb.  90;  20  Am.  St.  Rep.  659. 

APPEAL— SUFFICIENCY  OF  EVIDENCE.— If  there  is  sufficient 
conflict  in  the  evidence  to  put  the  determination  of  the  issue  within 
the  province  of  the  jury,  the  verdict  cannot  be  disturbed  on  appeal 
on  the  ground  of  the  insufficiency  of  the  evidence  to  sustain  It: 
Warner  v.  Southern  Pac.  Co.,  113  Cal.  105;  54  Am.  St  Rep.  327,  and 
note;  unless  the  conclusion  of  the  jury  Is  clearly  wrong:  Atkins  r. 
Field,  89  Me.  281;  56  Am.  St  Rep.  424,  and  note. 


Brandies  v.  Perrt. 

[39  Florida,  172.] 
HOMESTEAD— LAND  APART  FROM  THE  HOME  TRACT. 
The  head  of  a  family  cannot  hold  as  a  part  of  his  homestead  a  de- 
tached tract  of  land  used  and  cultivated  as  a  part  of  the  home  farm, 
though  both  tracts  do  not  in  quantity  exceed  the  limit  allowable  for 
a  homestead. 

Appellant,  through  sheriff,  levied  execution  on  about  seventy- 
five  acres  of  land,  belonging  to  appellee  and  claimed  by  appellee 
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as  part  of  his  homestead  and  advertised  the  same  for  sale.  Ap- 
pellee was  the  head  of  a  family  residing  on  a  four  acre  lot  about 
four  hundred  yards  from  the  above  mentioned  seventy-five  acres 
and  separated  from  them  by  other  tracts  of  land  not  owned  nor 
occupied  by  appellee.  The  said  tract  of  seventy-five  acres  was 
used  and  cultivated  as  part  of  the  homestead  and  both  tracts 
did  not  exceed  the  constitutional  limit  as  to  quantity.  Ap- 
pellee filed  a  bill  in  equity  praying  that  the  land  levied  upon 
be  set  apart  as  a  part  of  appellee's  homestead,  and  for  a  tempo- 
rary and  permanent  injunction  against  the  proposed  sale.  A 
tomporary  injunction  was  granted.  Appellant  moved  the  dis- 
solution of  the  injunction  and  the  dismissal  of  the  bill  for  want 
of  equity.  The  court  refused  the  motion  and  from  this  order 
appellant  appealed. 

Horatio  Davis,  for  the  appellant. 

1^-*  CARTER,  J.  The  bill  fails  to  show  whether  the  two 
tracts  of  land  mentioned,  or  either  of  them,  are  located  within 
the  limits  of  an  incorporated  town,  but  assuming  that  they 
are  not,  the  question  arises,  can  the  head  of  a  family  residing 
in  this  state  claim  as  a  part  of  his  homestead  a  detached  tract  of 
land,  used  and  cultivated  as  a  part  ^'^'^  of  the  home  farm,  where 
both  tracts  do  not  exceed  in  the  aggregate  the  limit  of  one 
hundred  and  sixty  acres.  Mr.  Thompson  says  the  weight  of 
authority  is  against  such  claim:  Thompson  on  Homesteads  and 
Exemptions,  sec.  145.  See,  also,  Linn  County  Bank  v.  Hopkins, 
47  Kan.  580;  27  Am.  St.  Rep.  309;  MoCrosky  v.  Walker,  55 
Ark.  303;  Waples  on  Homestead  and  Exemption,  153.  It  is 
apparent,  however,  that  the  question  must  largely  depend  upon 
the  language  of  the  statute  or  constitution  giving  the  right  of 
homestead  exemption,  and  this  language  varies  in  the  different 
states.  The  right  is  given  in  this  state  by  section  1,  article  10, 
constitution  of  1885,  which,  in  so  far  as  it  applies  to  homesteads 
outside  of  incorporated  cities  or  towns,  provides  as  follows:  "A 
homestead  to  the  extent  of  one  hundred  and  sixty  acres  of  land, 
....  owned  by  the  head  of  a  family  residing  in  this  state,  .... 
and  the  improvements  on  the  real  estate,  shall  be  exempt 
from  forced  sale  under  process  of  any  court,  and  the  real  es- 
tate shall  not  be  alienable  without  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists."  This  language  is 
practically  the  same  as  used  in  the  constitution  of  1868;  and  it 
had  been  several  times  construed  by  this  court  prior  to  its  in- 
corporation into  the   present   constitution  of   1885.     Thus,  in 
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Baker  v.  State,  17  Fla.  406,  it  was  held  that  the  actual  owner- 
ship of  real  estate  and  its  occupation  by  the  head  of  the  family 
and  his  family,  impressed  it  with  the  homestead  character.  In 
Solary  v.  Hewlett,  18  Fla.  756,  and  Dnicker  v.  Eosenstein,  1* 
Fla.  191,  it  was  held  that  actual  occupation  of  real  estate  as  a 
home  of  the  family  was  necessary  to  constitute  such  land  a  home- 
stead, exempt  from  forced  sale  under  process  against  ^''^  the 
head  of  such  family.  In  the  case  of  Oliver  v.  Snowden,  18  Fla. 
823,  43  Am.  Kep.  338,  it  was  held  that  a  party  residing  in  an 
incorporated  town  or  city  with  his  family,  and  owning  land  sev- 
eral miles  from  the  town,  cannot  claim  the  latter  as  exempt  from 
forced  sale  as  a  homestead,  it  having  never  been  occupied  by 
him  as  a  residence.  In  that  case  the  question  here  involved,  viz., 
whether  two  separate  tracts  of  land  outside  of  a  city  or  town, 
may  be  treated  as  a  homestead,  the  residence  being  upon  one 
of  them,  and  the  other  used  as  a  part  of  the  same  farm,  was 
stated,  but  not  decided.  It  was  there  held,  however,  that  the 
homestead  meant  by  our  constitution  was  the  home  place;  the 
place  where  the  home  is;  the  house  and  adjoining  land  where 
the  head  of  the  family  dwells;  the  home  farm;  the  land  where 
is  situated  the  dwelling  of  the  owner  and  his  family.  It  was 
therein  stated  that  "if  the  homestead,  the  place  of  residence 
of  the  debtor  and  his  family,  is  in  the  town  or  city,  the  claim 
of  exemption  of  rural  lands  cannot  be  allowed.  It  is  only  the 
'place  of  the  home'  of  the  debtor  and  family  that  can  be 
exempt  from  sale  for  debts."  From  this  definition  of  a  home- 
stead, it  is  evident  that  the  framers  of  our  constitution  had  in 
mind,  not  an  exemption  of  a  given  quantity  of  land  for  the 
benefit  of  a  debtor,  but,  the  protection  from  forced  sale  of  the 
family  home  for  the  benefit  of  the  debtor  and  his  family.  This 
view  is  emphasized  by  the  language,  "a  homestead,  to  the  extent 
of  one  hundred  and  sixty  acres  of  land,"  meaning  a  family  home 
place  to  the  limit,  size,  or  bulk  of  one  hundred  and  sixty  acres. 
This  being  the  plain  meaning  of  the  language  used,  it  is  clear 
that  a  separate  tract  of  land  never  occupied  by  the  family  and 
its  head  as  a  home  cannot  be  exempt  from  forced  sale,  unless  it 
can  be  ^'"^  inferred  that  by  reason  of  its  use  as  a  part  of  the 
same  farm  with  the  actual  home  place,  it  becomes  a  part  thereof 
for  homestead  purposes.  There  is  no  language  in  the  constitu- 
tion to  warrant  such  an  inference.  We  said  in  McDougall  v. 
Meginniss,  21  Fla.  362,  369:  "When  a  party  resides  on  the 
land  as  a  homestead,  and  the  law  is  silent  as  to  how  much  of 
said  land,  other  than  that  occupied  by  his  house,  he  shall  use 
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or  cultivate,  or  in  what  manner  he  shall  use  it,  or  that  he  shall 
use  or  cultivate  it  at  all,  we  do  not  feel  at  liberty  to  amend  the 
constitution  of  the  state  by  the  interpolation  of  further  pro- 
visions therein,  regulating  the  manner  or  extent  of  the  use  of 
the  homestead,  or  declaring  that  a  nonuser  of  a  part  while  he 
remains  on  the  land  is  an  abandonment  of  that  part  which  takes 
from  it  the  benefit  of  the  homestead  exemption.  In  our  view 
the  owner  is  only  required  by  the  constitution  to  live  on  the 
land,  and  the  whole  one  hundred  and  sixty  acres  is  exempt." 
The  use  of  land  for  homestead  purposes,  other  than  an  actual 
bona  fide  residence  thereon  as  a  home  for  the  occupant  and  his 
family,  is  no  test  by  which  to  ascertain  if  it  is  exempt,  because 
it  is  not  made  such  by  the  constitution;  neither  can  its  use 
in  connection  with,  make  it  a  part  of,  the  tract  upon  which 
the  home  is  located,  where  the  two  tracts  are  entirely  separate 
and  distinct.  According  to  the  allegations  of  the  bill  the  ap- 
pellee did  not  with  his  family  reside  upon  the  tract  of  land, 
levied  upon;  but  upon  a  different  tract  separated  from  the  one 
levied  upon  by  other  tracts  of  land  neither  owned  nor  occupied 
by  appellee. 

There  was  no  equity  in  the  bill,  and  the  injunction  should 
have  been  dissolved. 

ITS  rpj^g  decree  of  the  court  below  is  reversed,  with  directions 
to  dissolve  the  injunction,  and,  unless  appellee  desires  to  amehd» 
to  dismiss  the  bill  of  complaint. 


HOMESTEAD— NECESSITY  OF  ACTUAL  OCCUPANCT.-Thei 
principal  case  Is  In  accord  with  the  weight  of  authority  which  holds 
that  there  must  be  both  possession  and  occupancy  of  the  premises 
in  order  to  stamp  them  with  the  character  of  a  homestead,  but 
upon  this  question  there  Is  a  conflict  of  authority:  Note  to  Mason  v. 
Columbia  Finance  etc.  Co.,  59  Am.  St.  Rep.  452;  Turner  v.  Turner, 
107  Ala.  465;  54  Am.  St.  Rep.  110,  and  note.  But  compare  Hodges 
V.  Winston,  95  Ala.  514;  36  Am.  St.  Rep.  241,  and  note;  Maloney  v, 
Hefer,  75  CaL  422;  7  Am.  St.  Rep.  180. 


Hagan  V.  Ellis. 

[89  FLORIDA,  463.] 

ADVERSE  POSSESSION  IS  COMPUTED  FROM  THE 
DATE  OF  THE  PATENT  issued  by  the  state  or  by  the  United 
States  and  not  from  the  date  of  entry. 

EJECTMENT.— EQUITABLE  ESTOPPELS  are  proper  de- 
fenses in  ejectment  and  are  admissible  under  the  plea  of  not  guilty. 

EQUITABLE  ESTOPPEL— FORCE  0P\— Where  plaintiff  held 
equitable  title  for  thirty  years  without  asserting  his  claim  and  then 
his  equitable  title  is  converted  into  a  legal  title,  he  being  estopped 
from  asserting  his  equitable  title  is  also  estopped  from  asserting  his 
legal  title. 


168  Hagan  r.  Ellis.  [Florid''' 

In  1893,  defendant  in  error  instituted  in  the  circuit  court  of 
Holmes  county  an  action  in  ejectment  against  plaintiffs  in  error, 
to  recover  possession  of  lots  Nos.  1,  2,  and  3  of  section  20,  town- 
ship 7,  north  of  range  14  west.  Defendants  pleaded  not  guilty; 
upon  which  issue  was  joined  and  a  trial  had  resultingin  a  verdict 
and  judgment  for  plaintiff.  From  this  judgment  a  writ  of  error 
was  taken.  The  evidence  was  to  the  following  effect:  In  1854: 
or  1855  the  land  sued  for  was  entered  by  plaintiff  in  the  United 
States  land  office  under  the  "Graduation  Act."  He  then  paid 
all  the  purchase  money  and  received  a  certificate  from  the  gov- 
ernment to  this  effect.  In  1861  or  1862  plaintiff  sold  the  land 
to  one  T.  Day,  and  gave  him  the  certificate  of  purchase  and 
bond  for  title.  Plaintiff  had  never  been  in  possession  of  the 
land  since  he  sold  it  to  Day,  nor  did  plaintiff  ever  claim  the 
land  thereafi;er  until  he  received  his  patent  for  it  in  1891.  Plain- 
tiff paid  no  taxes  on  the  land  from  the  time  he  sold  it  to  Day 
until  within  two  years  of  the  trial.  Plaintiff  secured  his  patent 
without  paying  any  more  money  than  when  he  entered  the  land. 
Day  sold  the  land  to  one  Loftin,  Loftin  to  one  Hicks,  Hicks  to 
one  Pate,  and  Pate  to  defendant  Calvin  Hagan,  all  of  whom 
went  into  possession  of  the  land.  Defendants  purchased  it  ten 
or  fifteen  years  previous  to  the  trial  and  had  improved  and  culti- 
vated it.  Plaintiff  knew  that  purchasers  were  in  possession,  but 
made  no  claim  to  the  land  until  a  short  time  before  suit  was 
brought.  Plaintiff  had  told  several  parties  that  he  sold  the  land 
to  Day  and  had  no  claim  to  it.  At  plaintiff's  request  the  court 
instructed  the  jury:  "If  you  find  from  the  evidence  that  the 
plaintiff  in  this  case  acquired  title  by  patent  from  the  United 
States  government  within  less  than  seven  years  before  the  com- 
mencement of  this  action,  then  the  defendants  cannot  set  up 
title  by  adverse  possession  against  the  title  of  the  plaintiff." 
The  following  instructions  of  the  defendants  were  refused  and 
exceptions  made  to  the  ruling:  "2.  If  you  believe  from  the  evi- 
dence that  the  defendants  or  those  through  whom  they  claim, 
that  is,  any  of  the  previous  owners  through  whom  the  defendants 
claim,  had  a  written  title  to  it,  entered  into  possession  of  the 
land  under  claim  of  title,  exclusive  of  any  other  right,  and  there 
had  been  a  continued  occupation  and  possession  of  the  land  by 
the  defendants,  or  those  through  whom  they  claim,  for  seven 
years  previous  to  the  institution  of  this  suit,  they  were  holding 
adversely  to  the  plaintiff,  and  you  will  find  for  the  defendant.  5. 
A  man  cannot  sleep  over  his  rights  for  a  long  period  of  time, 
when  he  has  a  legal  right  to  enforce  them,  until  innocent  parties 
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become  involved,  and  then  enforce  his  rights  in  the  courts,  so 
if  you  believe  that  the  plaintiff  for  thirty  years  stood  by  and  saw 
other  parties  claiming  title  to  the  lands  in  question,  cultivating 
and  improving  them  thirty  or  more  years,  where  there  was  no 
impediment  to  his  bringing  suit  to  recover  them,  and  during  that 
time  made  no  claim  to  the  lands,  his  claim  becomes  stale,  and 
cannot  recover  the  lands,  although  he  may  have  the  legal  title  to 
it."  The  defendants  moved  for  a  new  trial  on  the  ground  that 
the  verdict  for  plaintiff  was  contrary  to  the  law  and  the  evidence. 
The  plaintiffs  in  error  contend  that  the  court  erred  in  giving  the 
special  instruction  for  the  plaintiff,  in  refusing  the  special  in- 
struction on  behalf  of  the  defendants  and  in  overruling  the  mo- 
tion for  a  new  trial. 

D.  L.  McKinnon,  for  the  plaintiff  in  error. 

"W.  0.  Butler,  for  the  defendant  in  error. 

*«®  CARTER,  J.  1.  The  court  very  properly  gave  the  in- 
Btruction  requested  by  the  plaintiff,  and  refused  the  second  in- 
struction requested  by  the  defendants.  Plaintiff  purchased  these 
lands  from  the  United  States  in  1854  or  1855,  and  received  a  cer- 
tificate of  purchase  and  full  payment,  but  no  patent  was  issued 
upon  his  entry  until  1891.  During  the  period  intervening  be- 
tween the  entry  and  the  issue  of  the  patent,  the  plaintiff  was  the 
beneficial  or  equitable  owner  of  the  lands,  and  the  United  States 
was  the  holder  of  the  legal  title.  Upon  the  theory  that  the  en- 
tryman  in  such  cases  is  the  real  owner  of  the  property  from  the 
time  that  he  has  complied  '*'"*^  with  all  conditions  entitling  him 
to  a  patent,  some  of  the  state  courts  hold  that  adverse  possession 
will  begin  to  run  against  the  entryman  from  the  time  he  be- 
comes entitled  to  a  patent,  and  not  from  the  date  of  the  patent. 
An  illustration  of  this  view  will  be  found  in  Dolen  v.  Black,  48 
Neb.  688.  On  the  other  hand,  the  supreme  court  of  the  United 
States  has  held,  in  a  case  very  similar  to  the  one  at  bar,  that  time 
does  not  run  against  the  government;  that  no  statute  of  limita- 
tion affects  the  rights  of  the  government  unless  there  is  an  ex- 
press provision  to  that  effect;  that  so  long  as  the  legal  title  is  in 
the  United  States,  limitation  by  adverse  possession  cannot  com- 
mence to  run,  and,  therefore,  in  all  actions  of  ejectment  in  the 
United  States  courts,  adverse  possession  under  state  statutes  will 
be  computed  from  the  date  of  the  patent,  and  not  from  the  date 
of  the  entry:  Redfield  v.  Parks,  132  U.  S.  239.  It  is  unneces- 
sary for  us  to  express  an  opinion  as  to  the  merits  of  these  con- 


170  Haqan  t?.  Ellis.  [Florida, 

flicting  views,  because  in  the  statute  giving  a  limitation  by  ad- 
verse possession,  under  which  it  is  claimed  by  plaintiffs  in  error 
that  the  instruction  given  was  bad,  and  the  one  refused  good 
(ch.  1869,  approved  February  27,  1872),  there  is  an  express 
declaration  that  the  cause  of  action  commences  to  run  in  such 
cases  from  the  date  of  the  patent,  by  section  3,  reading  as  fol- 
lows: "No  cause  of  action  or  defense  to  an  action  founded  upon 
the  title  to  real  property,  or  to  rents,  or  to  service  out  of  the  same 
shall  be  effectual  unless  it  appear  that  the  person  prosecuting 
the  action  or  making  the  defense,  or  under  whose  title  the  ac- 
tion is  prosecuted  or  the  defense  is  made,  or  the  ancestor,  prede- 
cessor, or  grantor  of  such  person  was  seised  or  possessed  of  the 
premises  in  question  *''^  within  seven  years  before  the  accruing 
of  the  right  of  action  or  defense  in  respect  to  which  such  ac- 
tion is  prosecuted  or  defense  made,  or  unless  it  appear  that  the 
title  to  such  premises  was  derived  from  the  United  States  or 
the  state  of  Florida  within  seven  years  before  the  commence- 
ment of  such  action,  and  the  cause  of  action  shall  not  commence 
to  run  until  the  date  of  the  patent  issued  by  the  state  or  the 
United  States."  The  circuit  court  was  carrying  out  the  plain 
language  and  meaning  of  this  section  in  its  rulings  upon  the 
instructions  complained  of,  and  consequently  committed  no  error. 

2.  The  refusal  of  the  fifth  instruction  requested  by  defend- 
ants, and  the  denial  of  their  motion  for  a  new  trial,  will  be 
considered  together.  These  rulings  involve  the  questions:  A. 
Whether,  in  ejectment,  the  defendant  can  avail  himself  of  an 
equitable  estoppel  to  defeat  plaintiff's  right  of  recovery  upon  a 
legal  title;  B.  Whether  an  estoppel  of  this  character  can  avail 
under  a  plea  of  not  guilty;  and  C.  Whether  the  evidence  in  this 
case  was  such  as  to  require  the  court  to  give  the  fifth  instruc- 
tion requested  by  defendants,  and  to  grant  a  new  trial  upon 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

A.  In  several  of  the  states  where  common  law  and  equity 
remedies  are  separate  and  distinct,  equitable  estoppels  cannot 
avail  a  defendant  in  ejectment,  unless,  perhaps,  by  equitable 
plea,  where  such  pleas  are  allowed:  Sedgwick  and  Wait  on  Trial 
of  Title  to  Land,  sec.  849;  Newell  on  Ejectment,  p.  675,  sec. 
47.  In  others,  such  estoppels  are  available  in  ejectment,  as 
well  as  in  other  common-law  actions:  Sedgwick  and  Wait  on 
Trial  of  Title  to  Land,  sec.  849;  Newell  on  Ejectment,  p.  675, 
sec.  48;  Bigelow  on  Estoppel,  "*'*  682,  et  seq.  This  court  has 
frequently  applied  the  doctrine  of  estoppel  in  ejectment  suits. 
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and  indirectly  recognized  such  defenses  as  applicable  to  such 
actions,  although,  so  far  as  we  have  been  able  to  find,  it  haa 
never  passed  directly  upon  the  question  now  under  consideration. 
Thus,  in  Coffee  v.  Groover,  20  Fla.  64,  we  held  that  special  pleas- 
affecting  the  legal  title  or  in  estoppel  should  be  stricken  out, 
because  the  plea  of  not  guilty  was  broad  enough  to  cover  them; 
in  Levy  v.  Cox,  22  Fla.  546,  we  reversed  a  judgment  in  eject- 
ment because  the  jury  failed  to  give  plaintiff  the  benefit  of  an 
equitable  estoppel  shown  in  evidence;  in  Coogler  v.  Eogers,  25 
Fla.  853,  we  reversed  a  judgment  in  ejectment  because  the 
jury  had  failed  to  give  defendant  the  benefit  of  an  equitable  es- 
toppel shown  in  evidence;  and  in  Watrous  v.  Morrison,  33  Fla. 
261,  39  Am.  St.  Rep.  139;  the  principles  applicable  to  an  equita- 
ble estoppel  in  evidence  in  that  case  were  stated  and  applied.  In 
the  United  States  courts,  where  common  law  and  equity  juris- 
diction and  remedies  are  still  clearly  and  sharply  defined,  equita- 
ble estoppels  are  proper  defenses  in  ejectment  (Dickerson  v. 
Colgrove,  100  U.  S.  578,  and  Kirk  v.  Hamilton,  102  U.  S.  68, 
followed  by  the  circuit  court  of  appeals  in  Berry  v.  Sewall,  65 
Fed.  Eep.  742;  13  C.  C.  A.  101);  and  we  hold  them  so  to  be  in 
this  state. 

B.  In  Coffee  v.  Groover,  20  Fla.  64,  78,  we  held  that  a  special 
plea  of  res  adjudicata  (an  estoppel  by  record)  in  ejectment  should 
be  stricken  by  the  court  sua  sponte,  or  on  motion  or  demur- 
rer, holding  that  special  pleas  of  matter  affecting  the  legal  title, 
or  in  estoppel  only,  encumbered  the  record  and  tended  to  em- 
barrassment, as  all  such  matters  were  admissible  under  the  plea 
of  not  guilty.  We  think  the  same  ^''^  rule  applies  to  equitable 
estoppels,  and  that  they  are  admissible  under  the  plea  of  not 
guilty:  Tyler  v.  Hall,  106  Mo.  313;  27  Am.  St.  Rep.  337;  Mayer 
V.  Ramsey,  46  Tex.  371. 

C.  In  Hollingsworth  v.  Handcock,  7  Fla.  338,  we  held  that  a 
party  who  negligently  and  culpably  stands  by  and  allows  another 
to  contract  on  the  faith  of  an  understanding  of  a  fact  which 
he  can  contradict,  he  caimot  afterward  dispute  that  fact  in  an 
action  against  the  person  whom  he  had  assisted  in  deceiving: 
Camp  V.  Mosely,  2  Fla.  171,  197.  In  Levy  v.  Cox,  22  Fla.  546, 
we  held  that  when  a  party  claiming  land  for  which  he  has  not 
received  a  conveyance,  voluntarily  directs  a  deed  to  be  made  w 
another  person,  he  is  thereby  estopped  from  asserting  title  there- 
to as  against  an  innocent  purchaser  thereof  by  regular  convey- 
ance from  the  sole  heir  of  the  person  in  whose  name  the  deed 
was  made.     In  Coogler  v.  Rogers,  25  Fla.  853,  we  held  that 
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an  equitable  estoppel  would  arise  in  all  cases  wliere  one,  will- 
fully, culpably,  or  negligently,  either  by  words  or  admissions, 
or  by  conduct,  acts,  and  acquiescence,  separately  or  combined, 
caused  another  person  to  believe  in  the  existence  of  a  certain 
state  of  facts,  by  which  such  other  person  was  induced  to  act, 
60  as  to  change  his  own  previous  position  injuriously.  Equita- 
ble estoppel,  so  far  as  it  relates  to  the  trial  of  title  to  land,  is 
stated  by  Sedgwick  and  Wait  on  Trial  of  Titie  to  Land,  section 
843,  to  be  "a  doctrine  by  which  a  party  is  prevented  from  set- 
ting up  his  legal  title,  because  he  has  through  his  acts,  words, 
or  silence  led  another  to  take  a  position  in  which  the  assertion 
of  the  legal  title  would  be  contrary  to  equity  and  good,  con- 
science": Terrell  v.  Weymouth,  32  Fla.  255;  37  Am.  St.  Kep. 
94.  In  Dickerson  v.  Colgrove,  100  U.  S.  ^^'^  578,  Mr.  Justice 
Swayne  says:  "The  vital  principle  is  that  he  who  by  his  lan- 
guage or  conduct  leads  another  to  do  what  he  would  not  other- 
wise have  done  shall  not  subject  such  person  to  loss  or  injury 
by  disappointing  the  expectations  upon  which  he  acted."  In 
Wendell  v.  Van  Eensselaer,  1  Johns.  Ch.  344,  Chancellor  Kent 
said:  "If  one  man  knowingly,  though  he  does  it  passively  by 
looking  on,  suffers  another  tc>  purchase  and  expend  money  on 
land,  under  an  erroneous  opinion  of  title,  without  making 
known  his  claim,  he  shall  not  afterward  be  permitted  to  exercise 
his  legal  right  against  such  person."  And  this  principle,  though 
often  restated,  has  perhaps  never  been  more  clearly  and  succinctly 
given  than  in  this  language  by  Chancellor  Kent;  and  it  has  been 
many  times  quoted  and  approved  by  judges  and  text-writers: 
Neal  V.  Gregory,  19  Fla.  357;  Blodgett  v.  McMurtry,  34  Neb. 
782;  Wahl  v.  Pittsburg  etc.  Ey.  Co.,  158  Pa.  St.  257;  Duke  v. 
Griffith,  9  Utah,  469;  Mayer  v.  Eamsey,  46  Tex.  371;  3  Kerr  on 
Real  Property,  2302;  Bigelow  on  Estoppel,  547;  2  Eice  on  Evi- 
dence, 724;  6  Lawson's  Eights,  Eemedies,  and  Practice,  sec. 
2701;  2  Pomero/s  Equity  Jurisprudence,  sec.  818;  Tiedeman  on 
Equity  Jurisprudence,  sec.  115;  Wood  on  Limitations,  sec.  61. 

Viewed  in  the  light  of  these  principles,  it  is  difficult  to  con- 
ceive of  a  stronger  case  of  equitable  estoppel  than  that  furnished 
by  the  plaintiff's  own  sworn  admissions  in  this  case.  Selling  the 
land  and  delivering  possession  thereof  to  Day  in  1861,  though 
under  a  mere  bond  for  title,  he  for  thirty  years  thereafter,  stood 
by  and  saw  those  tracing  title  from  Day,  purchase,  claim,  pos- 
sess, and  improve  the  property,  under  '*^»  the  belief,  and  some 
with  positive  assurances,  that  plaintiff  claimed  no  title  to  the 
property,  and  during  all  these  years  the  plaintiff  made  no  claim 
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to  the  property,  thougli  living  as  a  neighbor  to  the  occupiers 
thereof.  True  it  is,  that  the  patent,  which  invested  plaintiff  with 
the  legal  title  to  this  land,  did  not  issue  until  1891,  at  which 
time  plaintiff,  for  the  first  time  after  selling  to  Day,  asserted  a 
claim  to  the  land;  but  it  is  a  clear  proposition  that  while  the 
naked  legal  title  was  in  the  United  States  until  the  patent  is- 
sued, the  beneficial  ownership  or  equitable  title  to  the  land  was 
in  the  plaintiff  from  the  year  1854  or  1855,  when  the  govern- 
ment issued  to  him  a  certificate  of  purchase,  showing  full  pay- 
ment therefor:  "Witherspoon  v,  Duncan,  4  Wall.  210;  Cornelius 
V.  Kessel,  128  U.  S.  456;  Wisconsin  Cent.  R.  R.  Co.  v.  Price 
County,  133  U.  S.  496;  Freeman  on  Executions,  sec.  176;  Tiede- 
man  on  Eeal  Property,  sec.  746;  Mundee  v.  Freeman,  23  Fla. 
529.  The  patent  being  based  solely  and  exclusively  upon  the 
original  entry,  without  any  new  or  other  consideration,  did  not 
convey  to  plaintiff  a  new  or  independent  title,  disconnected  with 
his  former  equitable  title,  but  rather  converted  that  which  was 
before  imperfect  and  equitable  merely,  into  a  perfect  legal  title, 
enabling  plaintiff  to  seek  and  maintain  legal  remedies  where 
theretofore  he  was,  in  the  absence  of  statute,  confined  to  equita- 
ble ones.  Consequently  the  plaintiff  being  estopped  from  as- 
serting his  equitable  title  to  the  lands  in  controversy,  we  think 
the  estoppel  likewise  extends  to  the  legal  title  subsequently  vest- 
ing in  him  by  virtue  of  the  patent. 

The  court  erred  in  refusing  the  fifth  instmction  requested 
'*''*  by  defendants,  and  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed  and  a  new  trial  granted. 

ADVERSE  POSSESSION— WHEN  BEGINS.— The  statute  of  lim- 
itations begins  to  run  in  favor  of  the  party  In  possession  only  from 
some  act  of  possession  so  open,  notorious,  and  hostile  that  It  con- 
stitutes in  law  notice  to  the  real  owner:  Smeberg  v.  Cunningham, 
96  Mich.  378;  35  Am.  St.  Rep.  613,  and  note.  But  constructive  pos- 
session arisen  when  a  person  has  the  paramount  title  which  In  con- 
templation of  law  draws  to  and  connects  with  It  the  possession:  Mor- 
rison V.  Kelly,  22  111.  610;  74  Am.  Dec.  169.  See  monographic  note 
to  De  Frieze  v.  Quint.  28  Am.  St.  Rep.  158-162. 

EJECTMENT  —  EQUITABLE  ESTOPPEL  AS  DEFENSE- 
PLEA  DING.— Equitable  estoppel  Is  a  defense  available  at  law  as 
well  as  in  equity:  Dickerson  v.  Board  of  Commrs.,  6  Ind.  128;  65 
Am.  Dec.  373.  Equitable  estoppel  as  to  title  to  land  is  such  conduct 
as  prevents  a  party  from  setting  up  his  legal  title  because  he  has. 
through  his  acts,  words,  or  silence,  led  another  to  take  a  position 
In  which  the  assertion  of  the  legal  title  would  be  contrary  to  equity 
and  good  conscience:  Terrell  v.  Weymouth,  32  Fla.  255;  37  Am.  St. 
Rep.  94.  and  note.  An  estoppel  may  be  given  in  evidence  in  eject- 
ment under  the  general  issue  in  New  York:  Wood  v.  Jackson.  8 
Wend.  9:  22  Am.  Dec.  603.  See  McKay  v.  Williams,  67  Mich.  547; 
11  Am.  St.  Rep.  597. 


174  State  v.  flocKEft.  [Florida, 


State  v.  Hookeb. 

[39  Flobidi,  477.] 

AN  OFFICE  IS  a  public  charge  or  employment  The  duties 
of  the  employment  must  be  continuing,  and  prescribed  by  law,  and 
not  by  contract.  Emolument,  though  a  usual,  is  not  a  necessary 
element  of  an  office. 

OFFICERS  —  PUBLIC,  WHO  ARE.— MEMBERS  OF  A 
STATE  BOARD  OF  LEGAL  EXAMINERS,  required  to  be  appoint- 
ed by  the  supreme  court  of  the  state,  and  whose  tenure  of  office 
Is  fixed  by  a  statute  which  also  imposes  on  them  the  duty  of  ex- 
amining all  applicants  for  admission  to  the  bar  of  the  state  respect- 
ing their  intellectual,  moral,  and  professional  qualifications  and  of 
granting  to  such  applicants  certificates  of  admission  to  such  bar, 
are  public  officers. 

OFFICE— APPOINTMENT  TO— WHO  MAY  EXERCISE 
POWER  OF.— Under  a  constitution  authorizing  the  legislature  to 
provide  for  officers  to  be  elected  by  the  people  or  appointed  by  the 
governor,  a  statute  purporting  to  authorize  the  appointment  by  the 
supreme  court  of  a  state  board  to  examine  and  grant  certificates 
to  applicants  for  admission  to  the  bar  of  the  state,  is  unconstitu- 
tional and  void. 

S.  L.  Carter,  for  the  relator. 

E.  J.  L'Engle  and  W.  A.  Hocker,  for  tlie  respondent. 

479  TAYLOE,  C.  J.  Lee  J.  Clyatt,  by  his  petition  for  man- 
damus filed  as  an  original  proceeding  in  this  court,  alleged  that 
he  was  over  the  age  of  twenty-one  years  and  a  resident  and 
citizen  of  Alachua  county,  in  the  fifth  judicial  circuit  of  Florida, 
of  which  judicial  circuit  the  respondent  is  the  presiding  judge. 
That  on  the  ninth  day  of  July,  A.  D.  1897,  at  Ocala,  in  Marion 
county,  within  said  judicial  circuit,  he  applied  by  petition  to 
the  respondent,  as  judge,  for  admission  to  the  bar  of  said  cir- 
cuit court,  and  submitted  with  said  petition  satisfactory  evi- 
dence that  he  was  twenty-one  years  of  age  and  of  good  moral 
character,  and  thereby  prayed  the  said  judge  that  he,  the  said 
judge,  should  examine  into  his  qualifications,  or  require  such 
examination  to  be  made  by  two  members  of  the  bar  of  said  court, 
and  if  found  to  be  qualified  that  he,  the  said  judge,  should  grant 
to  him  a  license  to  practice  law  in  the  several  courts  of  the 
state  of  Florida,  according  to  the  provisions  of  rules  1  and  2  of 
the  rules  of  practice  for  the  government  of  the  circuit  courts 
in  common-law  actions;  but  that  the  said  judge  then  and  there 
refused,  and  still  refuses,  either  personally  to  examine  into  his 
-qualifications  to  be  admitted  to  the  bar  of  said  circuit  court,  or 
to  appoint  two  members  of  the  bar  of  said  court  to  make  such 
-examination,  whereby  he,  the  said  Clyatt,  is  deprived  of  his  right 
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to  be  put  to  his  examination  toucliing  Ms  qualifications  to  prac- 
tice law  in  the  courts  of  this  state,  and,  if  found  qualified,  to  be 
licensed  to  so  practice  law.  Upon  this  petition  an  alternative  writ 
of  mandamus  issued  from  this  court  to  the  respondent  as  circuit 
judge  returnable  on  the  20th  of  July,  1897. 

*^  The  respondent  now  moves  to  quash  the  alternative  writ 
upon  the  grounds:  1.  Because  the  alternative  writ  shows  that 
the  application  made  by  relator  to  respondent  to  be  granted  li- 
cense to  practice  law  was  made  under  common-law  rules  one  (1) 
and  two  (2)  of  the  rules  of  practice  prescribed  by  the  supreme 
court  of  Florida  and  under  and  in  pursuance  of  the  law  as  con- 
tained in  the  Revised  Statutes  of  Florida,  section  979.  2.  Be- 
cause the  power  and  authority  to  license  attorneys  at  law  is  now 
exclusively  conferred  upon  a  state  board  of  legal  examiners  by 
the  provisions  of  chapter  4539,  laws  approved  June  5,  1897,  en- 
titled "An  act  to  regulate  admissions  to  the  bar  of  this  state,  to 
create  a  board  of  legal  examiners,  and  to  provide  for  a  uniform 
system  of  legal  examinations/* 

The  recent  act  of  the  legislature  thus  urged  as  the  respond- 
ent's reason  for  refusing  to  entertain  the  relator's  application  for 
examination  and  admission  to  practice  law,  and  as  the  ground 
of  his  motion  to  quash  the  alternative  writ,  is  as  follows: 

Chapter  4539— [No.  26]. 

An  act  to  regulate  admissions  to  the  bar  of  this  state,  to  create 
a  board  of  legal  examiners,  and  to  provide  for  a  uniform 
system  of  legal  examinations. 
Be  it  enacted  by  the  legislature  of  the  state  of  Florida: 

Section  1.  That  the  state  board  of  legal  examiners  is  hereby 
created,  to  consist  of  five  (5)  members,  who  shall  be  appointed 
by  the  supreme  court  of  Florida,  one  of  whom  shall  hold  his 
office  for  one  year,  one  for  two  years,  one  for  three  years,  one 
for  fonr  years,  and  one  for  five  years,  and  each  until  his  suc- 
cessor shall  be  appointed  and  qualified,  and  each  year  '***  there- 
after another  examiner  shall  be  appointed  for  the  term  of  five 
years  in  the  stead  of  the  examiner  whose  term  shall  have  ex- 
pired. Said  board  shall  have  the  power  to  make  by-laws  and 
rules  necessary  for  the  fulfillment  of  their  duties. 

Sec.  2.  It  shall  be  the  duty  of  said  board  of  legal  examiners 
to  examine  all  applicants  for  admission  to  the  bar  of  this  state, 
in  respect  to  their  intellectual,  moral  and  professional  qualifi- 
cations, in  accordance  with  such  uniform  and  general  regulations 
as  they  may  adopt  and  publish.    When  said  board,  after  such 
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examination,  shall  be  satisfied  of  the  qualifications  and  fitness  of 
an  applicant,  and  upon  his  taking  the  oath  required  by  law, 
they  shall  grant  him  a  certificate  to  that  effect,  which  certificate, 
when  registered  as  hereinafter  provided,  shall  entitle  him  to 
practice  law  in  all  of  the  courts  of  this  state. 

Sec.  3.  That  said  board  shall  hold  at  least  one  examination 
a  year  in  each  of  the  circuits  of  this  state,  from  which  appli- 
cations shall  be  received.  Two  members,  with  the  authority  of 
said  board,  may  conduct  any  such  examination,  in  accordance 
with  the  rules  of  the  board;  provided,  that  the  subjects  for 
such  examination  shall  first  be  prescribed  by  the  said  board. 

Sec.  4.  Said  board  of  legal  examiners  shall  be  entitled  to  col- 
lect from  each  person  examined,  a  fee  not  to  exceed  the  sum 
of  five  dollars,  which  fee  shall  be  used  to  defray  the  expenses 
of  said  board.  The  expenses  of  said  board  shall  not  be  paid 
or  chargeable  to  this  state. 

Sec.  5.  All  certificates  so  issued  by  said  board  shall  be  filed 
with,  and  registered  by  the  clerk  of  the  supreme  court,  for 
which  service  he  shall  be  entitled  to  '^^^  the  same  fee  as  is  now 
provided  by  law  for  certificates  of  admission  to  the  supreme 
court. 

Sec.  6.  All  laws  or  parts  of  laws  in  conflict  herewith,  or  any 
part  hereof,  are  hereby  repealed,  and  this  act  shall  take  effect 
from  its  approval  by  the  governor. 

The  relator  meets  this  motion  to  quash  the  alternative  writ 
with  the  contention  that  the  said  act  of  the  recent  legislature 
is  unconstitutional  and  void:  1.  Because  it  violates  the  follow- 
ing section  87  of  article  3  of  the  state  constitution:  "The  legis- 
lature shall  provide  for  the  election  by  the  people  or  appoint- 
ment by  the  governor  of  all  state  and  county  officers  not  other- 
wise provided  for  by  this  constitution,  and  fix  by  law  their  duties 
and  compensation."  2.  Because  it  further  violates  the  follow- 
ing section  7  of  article  16  of  the  constitution:  "The  legislature 
shall  not  create  any  office  the  term  of  which  shall  be  longer  than 
four  years."  3.  Because  the  act  of  admitting  an  attorney  to 
the  practice  of  law  at  the  bar  of  the  courts  is  a  judicial  act,  and 
the  exercise  of  a  judicial  function,  and  that  it  is  such  a  judicial 
power  as  cannot  be  delegated  by  the  legislature  to  a  board  of  legal 
examiners  of  its  own  creation.  That  in  so  doing  the  statute 
violates  article  2  of  the  constitution  that  prohibits  the  exercise 
by  any  person  belonging  to  any  one  of  the  three  great  depart- 
ments of  the  state  government  of  any  power  appertaining  to 
either  of  the  others. 
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If  this  act  of  the  late  legislature  does  not  violate  any  of  the- 
mandates,  limitations,  or  restrictions  upon  legislation  as  con- 
tained in  the  constitution,  then  the  respondent  was  right  in  re- 
fusing to  entertain  the  application  of  the  relator;  but  if  it  vio«- 
lates  the  organic  ■***  law,  it  is  void,  and  furnishes  no  reason  for 
such  refusal. 

The  first  and  second  grounds  urged  against  its  constitutional- 
ity makes  it  necessary  to  respond  to  the  questions:  1.  What  is 
an  office,  within  the  contemplation  of  the  quoted  provision  ol 
the  constitution  requiring  the  legislature  to  provide  for  the  elec- 
tion by  the  people,  or  appointment  by  the  governor,  of  all  state 
and  county  officers  not  otherwise  provided  for  by  the  constitu- 
tion?   And  are  the  members  of  the  "state  board  of  legal  examin- 
ers" provided  for  by  this  act  such  officers  as  are  required  by  th&; 
constitution  to  be  elected  by  the  people  or  appointed  by  the- 
governor?  2.  Is  the  said  state  board  of  legal  examiners  such  an^ 
office  as  that  the  term  thereof  is  prohibited  by  the  constitution, 
from  continuing  longer  than  four  years?     Chief  Justice  Mar- 
shall, in  the  leading  case  of  United  States  v.  Maurice,  2  Brock,. 
96,  defines  an  office  and  an  officer  as  follows:  "An  office  la- 
defined  to  be  *a  public  charge  or  employment,'  and  he  who  per- 
forms the  duties  of  the  office,  is  an  officer.    Although  an  office 
is  *an  employment,'  it  does  not  follow  that  every  employment- 
is  an  office.    A  man  may  certainly  be  employed  under  a  contract, 
express  or  implied,  to  do  an  act,  or  perform  a  service,  with- 
out becoming  an  officer.    But  if  a  duty  be  a   continuing   one,, 
which  is  defined  by  rules  prescribed  by  the  government,  and  not 
by  contract,  which  an  individual  is  appointed  by  government 
to  perform,  who  enters  on  the  duties  appertaining  to  his  station,, 
without  any  contract  defining  them,  if  those  duties  continue, 
though  the  person  be  changed,  it  seems  very  difficult  to  dis- 
tinguish such  a  charge  or  employment  from  an  office,  or  the  per- 
son who  performs  the  duties  from  an  officer." 

^®*  In  the  advisory  opinion  of  the  Judges  of  the  supreme  court 
to  the  governor,  3  Maine,  481,  it  is  said  that  "there  is  a  mani- 
fest difference  between  an  office,  and  an  employment  under  the 
government.  "We  apprehend  that  the  term  'office'  implies  a  dele- 
gation of  a  portion  of  the  sovereign  power  to,  and  possession 
of,  it  by  the  person  filling  the  office;  and  the  exercise  of  such 
power  within  legal  limits,  constitutes  the  correct  discharge  of 
the  duties  of  such  office.  The  power  thus  delegated  and  pos- 
sessed may  be  a  portion  belonging  sometimes  to  one  of  the  three 
great  departments,  and  sometimes  to  another;  still  it  is  a  legal 
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power,  wEich  may  be  rightfully  exercised,  and  in  its  effects  it 
will  bind  the  rights  of  others,  and  be  subject  to  revision  and  cor- 
rection only  according  to  the  standing  laws  of  the  state/' 

In  State  v.  Kennon,  7  Ohio  St.  546,  it  is  held  that  the  ofi&cial 
or  unofficial  character  is  to  be  determined  not  by  the  presence 
or  absence  of  an  official  designation,  but  by  the  nature  of  the 
functions  to  be  performed.  That  if  the  duty,  charge,  and  trust 
to  be  performed  is  conferred  by  public  authority,  for  public  pur- 
poses of  important  character,  and  are  not  transient,  occasional,  or 
incidental,  but  durable,  permanent,  and  continuous,  then  it  is  a 
public  office,  and  the  person  having  power  to  perform  it  is  a  pub- 
lic officer.  In  the  same  case  it  is  held  that  though  emolument 
is  a  usual,  yet  it  is  not  a  necessary,  element  to  constitute  an 
office:  State  v.  Anderson,  45  Ohio  St.  196. 

In  Shelby  v.  Alcorn,  36  Miss.  273,  72  Am.  Dec.  169,  it  is  said 
that  "an  office  is  a  continuing  charge  or  employment,  the  du- 
ties of  which  are  defined  by  rules  prescribed  by  law,  and  not  by 
contract,  and  the  person  who  fills  it  is  an  officer." 

*ss  In  United  States  v.  Hartwell,  6  Wall.  385,  it  is  said  that 
"an  office  is  a  public  station  or  employment,  conferred  by  the 
appointment  of  government;  and  embraces  the  ideas  of  tenure, 
duration,  emolument,  and  duties." 

These  and  substantially  similar  definitions  of  the  terms  "office" 
and  "officer"  will  be  found  to  have  been  adopted  and  acted  upon 
in  the  following  cases:  Bunn  v.  People,  45  111.  397;  Ex  parte 
Yale,  24  Cal.  241;  85  Am.  Dec.  62;  Lindsey  v.  Attorney  General, 
33  Miss.  608;  Hill  v.  Boyland,  40  Miss.  618;  Eliason  v.  Cole- 
man, 86  N.  C.  235.  In  this  last-cited  case  it  is  said  that  "the 
true  test  of  a  public  office  is  that  it  is  parcel  of  the  administra- 
tion of  government,  civil  or  military,  or  is  itself  created  directly 
by  the  law-making  power;  and  an  information  in  the  nature  of 
a  quo  warranto  only  will  lie  to  recover  same":  State  v.  Stanley, 
66  N.  C.  59;  8  Am.  Eep.  488;  People  v.  Hayes,  7  How.  Pr.  248; 
In  re  Corliss,  11  E.  I.  638;  23  Am.  Eep.  538;  People  v.  Lang- 
don,  40  Mich.  673;  State  v.  Wilson,  29  Ohio  St.  347;  Bradford 
V.  Justice's  Inferior  Court,  33  Ga.  332;  Case  of  Daniel  Wood, 
note  (b)  to  Seymour  v.  Ellison,  2  Cow.  29;  People  v.  Bedell,  2 
Hill,  196;  Lewis  v.  Jersey  City,  51  N.  J.  L.  240;  Matter  of 
Hathaway,  71  N.  Y.  238;  People  v.  ISTostrand,  46  N.  Y.  375; 
Matter  of  Oaths  by  Attorneys,  20  Johns.  493;  Porter  v.  Pills- 
bury,  11  How.  Pr.  240;  7  Bacon's  Abridgment,  tit.,  "Offices  and 
Officers,"  279,  280.  In  19  American  and  English  Encyclopedia 
of  Law,  page  382  et  seq.,  the  various  definitions  and  essential  ele- 
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ments  of  the  term  "office,"  as  given  in  the  cases  cited,  and  others, 
is  very  aptly  and  correctly  summarized  as  follows:  "The  '*®^  term 
'office'  implies  a  delegation  of  a  portion  of  the  sovereign  power 
to,  and  possession  of,  it  by  the  person  filling  the  office,  a  public 
office  being  an  agency  for  the  state,  and  the  person  whose  duty  it 
is  to  perform  the  agency  being  a  public  officer.  The  term  em- 
braces the  idea  of  tenure,  duration,  emolument  and  duties,  and 
has  respect  to  a  permanent  public  trust  to  be  exercised  in  behalf 
of  government,  and  not  to  a  merely  transient,  occasional  or  in- 
cidental employment.  A  person  in  the  service  of  the  govern- 
ment who  derives  his  position  from  a  duly  and  legally  authorized 
election  or  appointment,  whose  duties  are  continuous  in  their 
nature  and  defined  by  rules  prescribed  by  government,  and  not 
by  contract,  consisting  of  the  exercise  of  important  public  pow- 
ers, trusts,  or  duties,  as  a  part  of  the  regular  administration  of 
the  government,  the  place  and  the  duties  remaining,  ■Qiough  the 
incumbent  dies  or  is  charged,  every  office  in  the  constitutional 
meaning  of  the  term  implying  an  authority  to  exercise  some  por- 
tion of  the  sovereign  power,  either  in  making,  executing  or  ad- 
ministering the  laws";  Mechem  on  Public  Officers,  sees.  1-9 
inclusive,  and  citations. 

Applying  these  tests  to  the  statute  under  consideration,  we  are 
clearly  satisfied,  and  without  any  semblance  of  doubt,  that  the 
board  of  legal  examiners  created  thereby,  as  the  medium  through 
whom  the  privilege  of  practicing  law  is  to  be  conferred  upon  the 
citizen,  are  such  officers  as  our  constitution  requires  the  legisla- 
ture to  provide  for  the  creation  of  in  one  or  the  other  of  the  two 
prescribed  modes,  viz:  Either  by  election  by  the  people,  or  by 
appointment  by  the  governor.  Legislative  regulation  of  skilled 
trades  and  learned  professions,  in  order  to  prevent  the  widespread 
damage  that  would  result  from  their  unskilled  exercise,  *®'"  is 
generally  conceded  to  be  a  legitimate  exercise  of  the  police  power 
of  the  state:  Tiedeman's  Limitation  of  Police  Power,  sec.  87,  and 
cases  cited.  The  act  in  question  makes  the  board  of  legal  exam- 
iners created  by  it  the  sole  and  exclusive  instrument  by  and 
through  which  this  highly  important  and  delicate  governmental 
power  is  to  be  exercised,  and  thereby  confers  upon  them  the  ex- 
ercise of  governmental  functions.  The  duties  it  prescribes  for 
them  are  lasting  and  continuous,  and  not  merely  casual,  tempo- 
rary or  incidental,  but  the  place  and  the  duties  remain  even  if 
the  persons  appointed  to  perform  them  shall  die  or  resign.  It 
prescribes  a  regular  tenure  of  office  with  fixed  periods  when  suc- 
cessors are  to  be  appointed;  and  emoluments  are  prescribed,  par- 
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eimonioTis  thougli  they  be  in  amount.  The  office  and  the  officers 
are  created  by  governmental  authority,  for  the  discharge  of 
legally  prescribed  public  duties,  as  part  of  the  sovereign  power 
of  the  state  and  for  the  public  good.  They  are  not  only  clothed 
with  power  to  apply  the  test  of  fitness  of  all  applicants,  and  to 
judge  of  such  fitness,  but  are  further  empowered,  by  rules,  of 
their  own  adoption,  to  prescribe  the  scope  and  character  of  such 
test.  They  are  state  officers  because  the  field  for  the  exercise  of 
their  jurisdiction,  duties  and  powers  is  coextensive  with  the 
limits  of  the  state,  and  extends  to  every  part  of  it:  Advisory 
Opinion  to  Governor,  13  Fla.  687. 

Having  no  doubt  that  the  members  of  this  board  of  legal  ex- 
aminers are  such  state  officers  as,  under  the  constitution,  can  be 
created  only  by  election  by  the  people,  or  appointment  by  the 
governor,  and  whose  terms  of  office  are  by  the  constitution 
limited  not  to  exceed  four  years,  we  are  forced  to  declare  the 
whole  act  unconstitutional  and  void,  because  it  provides,  con- 
trary '***®  to  the  constitution,  that  such  board  shall  be  appointed 
by  the  supreme  court,  and  because  it  fixes  their  terms  of  office 
for  five  years,  instead  of  within  the  constitutional  limit  of  four 
years. 

Under  the  first  ground  of  the  respondent's  motion  to  quash 
the  alternative  writ  the  point  is  made  in  the  argument  here  that 
the  relator's  application  for  admission  was  made  in  compliance 
with  rules  one  (1)  and  two  (2)  of  the  rules  of  practice  prescribed 
for  the  government  of  the  circuit  courts,  instead  of  under  and  in 
pursuance  of  section  979  of  the  Revised  Statutes.  That  under 
the  provisions  of  subdivision  one  (1)  of  said  section  979  of  the 
Revised  Statutes  the  applicant  for  admission  is  required  ''to  sat- 
isfy the  judge  by  satisfactory  evidence  that  he  is  twenty-one  years 
of  age,  and  of  good  moral  character,"  whereas  circuit  court  rule 
number  1,  under  which  the  application  was  made,  requires  the 
applicant  to  present  "satisfactory  evidence  that  he  is  twenty-one 
years  of  age  and  of  good  moral  character."  There  is  no  differ- 
ence whatever  between  the  requirements  of  the  statute  and  of 
the  rule.  The  statute  provides  that  the  applicant  must  satisfy 
the  judge  by  satisfactory  evidence  that  he  is  twenty-one  years 
of  age  and  of  good  moral  character,  whereas  the  rule  says  he 
must  present  satisfactory  evidence  of  these  facts  to  the  judge. 
If  the  evidence  presented  to  the  judge  is  satisfactory,  as  the 
rule  requires  it  to  be,  then  of  course  the  judge  must  be  satisfied 
and  vice  versa,  if  the  judge  is  not  satisfied,  then  it  follows  that 
the  evidence  offered  is  not  satisfactory.     The  only  difference  that 
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we  can  discover  between  the  rule  of  court  and  tlie  statute  is,  that 
the  statute  is  open  to  the  criticism  of  being  tautologous  '*®®  in 
its  frequent  use  of  the  qualifying  word  "satisfy." 

Having  found  the  act  to  be  unconstitutional  and  void  upon 
the  two  grounds  mentioned,  it  becomes  unnecessary  to  consider 
the  third  ground  of  assault  thereon.  The  result  is  that  the  re- 
spondent's motion  to  quash  the  alternative  writ  is  denied,  and 
the  peremptory  writ  is  awarded. 


OFFICERS— APPOINTMENT  OF— POWER  OF  LEGISLATURE. 
The  power  to  appoint  or  elect  to  office  does  not  necessarily  belong 
tu  either  the  legislative,  executive,  or  judicial  departments.  It  is 
commonly  exercised  by  the  people,  but  the  legislature  may,  as  the 
law-making  power,  when  not  restricted  by  the  constitution,  provide 
for  Its  exercise  by  either  department  of  the  government,  or  by  any 
person  or  association  of  persons  which  it  may  choose  to  designate 
for  that  purpose:  Fox  v.  McDonald,  101  Ala.  51;  46  Am.  St.  Rep. 
98.  The  effect  of  statutes  similar  to  that  considered  in  the  prin- 
cipal case  is  discussed  in  the  monographic  note  to  People  v.  Free- 
man, 13  Am,  St.  Rep,  125-147.  Such  a  statute  is  unconstitutional 
if  the  power  of  appointment  has  been  conferred  by  the  constitu- 
tion upon  any  other  branch  of  the  government  than  the  legislative: 
Mayor  v.  State,  15  Md.  376;  74  Am.  Dec.  672. 

Public  Offices,  What  Are. 

Definitions.— The  term  "office"  has  been  variously  defined,  involv- 
ing at  different  times  different  elements.  The  word  "office"  Is  of  very 
vague  and  Indefinite  import;  everything  concerning  the  administra- 
tion of  justice  or  general  interests  of  society  may  be  supposed  to  be 
within  the  meaning  of  the  term,  especially  If  fees  and  emoluments 
are  annexed  to  the  office:  Commonwealth  v.  Sutherland,  3  Serg.  & 
R.  145;  United  States  v.  Hatch,  1  Finn.  182.  The  terms  "office" 
and  "public  trust"  have  no  legal  or  technical  meaning  distinct  from 
their  ordinary  signification:  Wood's  case,  1  Hopk.  Ch.  7;  Shelby  v. 
Alcorn,  36  Miss.  273;  72  Am.  Dec.  169;  Hill  v.  Boy  land,  40  Miss. 
618;  People  v.  Brooklyn,  77  N.  Y.  503;  33  Am.  Rep.  659.  The  term 
"office"  In  Its  common  acceptance  Is  sufficiently  comprehensive  to 
include  all  persons  In  any  public  station  or  employment  conferre<l 
by  government:  Vaugh  v.  English,  8  Cal.  40;  and  see,  to  the  same 
effect,  Rowland  v.  Mayor,  83  N.  Y.  376,  "Lexicographers  generally 
define  'office'  to  mean  public  employment,  and  I  apprehend  its 
legal  meaning  to  be  an  employment  on  behalf  of  the  government 
In  any  station  or  public  trust,  not  merely  transient,  occasional,  or 
Incidental.  In  common  parlance,  the  term  'office'  has  a  more  gen- 
eral significance.  Thus  we  say  the  office  of  an  executor  or  guardian 
or  the  office  of  a  friend":  Matter  of  Oath,  20  Johns.  493.  Though 
the  term  "office"  has  no  legal  or  technical  meaning  attached  to  it 
distinct  from  its  ordinary  acceptation,  It  is  customary  among  the 
authorities  to  speak  of  It  in  the  restricted  sense  of  a  "public  office." 

The  terms  "office"  and  "office  and  public  trust"  have  reference 
only  to  those  duties  which  are  of  a  public  nature:  Ex  parte  Yale,  24 
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Cal.  242;  85  Am.  Dec.  62.  Etymologically,  "office"  principally  Im- 
plies a  duty  and  In  the  next  place,  a  discharge  of  that  duty:  Bacon's 
Abridgement,  7,  279.  In  the  abstract  "office"  signifies  a  place  of  trust. 
It  is  an  entity  which  may  exist  in  fact  without  an  incumbent:  People 
V.  Stratton,  28  Cal.  382.  The  most  quoted  definitions  are  the  ones 
given  immediately  below.  "Offices  are  public  or  private,  and  it  is 
said  that  every  man  is  a  public  officer  who  hath  any  duty  con- 
cerning the  public,  and  that  he  is  a  public  officer  who  hath  to  do 
with  another  man's  affairs  against  his  will  and  without  his  leave": 
Garth.  478.  "An  office  is  a  right  to  exercise  a  public  or  private 
employment,  and  to  take  the  fees  and  emoluments  thereunto  be- 
longing": 2  Blackstone's  Commentaries,  36.  And  to  the  same  effect 
are  3  Kent's  Commentaries,  454,  and  7  Bacon's  Abridgment, 
279.  In  Gosman  v.  State,  1C6  Ind.  203,  the  word  "right"  Is  said 
to  embrace  the  idea  that  the  office  has  been  created  by  adequate 
authority,  and  that  tenure,  duration,  emoluments,  and  duties  have 
been  prescribed.  "An  office  is  defined  to  be  a  public  charge  or  em- 
ployment, and  he  who  performs  the  duties  of  the  office  is  an  officer": 
United  States  v.  Maurice,  2  Brock.  102.  These  definitions  do  not 
distinguish  a  'public  office'  from  a  public  employment"  The 
mere  fact  that  a  duty  or  employment  is  public  will  not  constitute 
it  an  office.  The  definition  given  in  Olmstead  v.  Mayor,  42  N.  Y. 
Sup.  Ct.  481,  while  embracing  the  above  definitions,  goes  further 
and  gives  some  criteria  for  distinguishing  an  office  from  a  mere 
employment;  It  Is  thus:  "Office  is  a  right  to  exercise  a  public  func- 
tion or  employment  and  take  the  fees  and  emoluments  belonging  to 
It.  It  Involves  the  idea  of  tenure,  duration,  fees,  or  emoluments, 
and  powers,  as  well  as  that  of  duty.  It  Implies  an  authority  to 
exercise  some  portion  of  the  sovereign  power  of  the  state  either  In 
making,  administering,  or  executing  the  laws."  And  see  Chief 
Justice  Marshall's  opinion  In  United  States  v.  Maurice,  2  Brock.  102, 
Bet  forth  below. 

In  United  States  v.  Hartwell,  6  Wall.  385,  an  office  Is  said  to  be 
a  public  station  or  employment  conferred  by  the  appointment  of 
government  The  term  embraces  the  ideas  of  tenure,  duration, 
emolument,  and  duties.  Civil  officers  embrace  such  officers  as  in 
whom  part  of  the  sovereignty  or  municipal  regulations  or  general 
Interests  of  society  are  vested:  United  States  v.  Hatch,  1  Finn.  182. 
An  office  is  sometimes  spoken  of  as  an  agency  of  the  state  for  trans- 
acting the  public  business:  State  v.  Judges,  21  Ohio  St  1;  People 
V.  Bledsoe,  68  N.  C.  457;  Beebe  v.  Robinson,  52  Ala.  67.  The  word 
"office"  refers  to  the  functions  performed,  and  not  to  the  place 
where  the  service  Is  rendered:  Stone  v.  United  States,  3  Ct.  of  CI. 
260.  And  In  the  same  case  It  Is  said  that  the  word  "employe"  Is 
more  extensive  than  "clerk"  or  "officer,"  signifying  anyone  in  place, 
or  having  charge  or  using  a  function  as  well  as  one  in  office.  In 
Rowland  v.  Mayor,  83  N.  Y.  372,  it  is  said:  "We  are  not  to  be  too 
precise  in  seeking  for  words  and  definitions.  We  may  also  look  at 
the  intent  of  the  statute,  and  so  ascertain  the  meaning  of  the 
words  used  and  who  are  aimed  at." 
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The  meaning  of  the  words  "office"  and  "officer"  necessarily  varies 
with  Its  use  In  different  statutes,  and  to  determine  It  correctly  in  a 
particular  instance,  regard  must  be  had  to  the  Intention  of  the  act 
and  the  subject  matter  In  resffect  to  which  the  terms  are  used: 
Kyan  v.  Mayor,  50  How.  Pr.  91. 

Thus  It  Is  difficult  to  frame  a  definition  to  cover  all  cases,  and 
each  case  must  be  considered  largely  of  itself,  and  referred  rather 
lo  the  general  nature  of  an  office  than  to  a  particular  definition. 

Nature  of  a  Public  Office.— In  England,  offices  are  considered  in- 
corporeal hereditaments,  grantable  by  the  crown,  and  a  subject  of 
vested  or  private  interests.  This  is  not  so  in  the  American  states; 
they  are  not  held  by  grant  or  contract,  nor  has  any  person  a  private 
property  or  vested  Interest  In  them;  they  are  the  creations  of  the 
people  In  the  exercise  of  their  sovereignty  to  carry  their  sovereignty 
Into  effect,  and  they  are  therefore  liable  to  such  modifications  and 
changes  as  the  power  creating  them  may  determine:  State  v.  Davis, 
44  Mo.  129;  State  v.  Dews,  R.  M.  Charlt.  397.  An  office  is  a  creation 
of  the  law,  by  the  sovereign  power  of  the  state,  for  public  purposes, 
to  give  effect  to  its  sovereignty  and  to  carry  into  effect  Its  wilL 
Public  offices  are  created  for  the  purpose  of  effecting  the  ends  for 
which  government  has  been  Instituted,  which  are  the  common  good, 
and  not  for  the  profit,  honor,  or  private  Interest  of  any  one  man, 
family,  or  class  of  men:  State  v.  Dews,  R.  M.  Charlt.  397;  Brown 
V.  Russel,  166  Mass.  14;  55  Am.  St.  Rep.  357. 

An  Office  Then  is  an  Exercise  of  a  Portion  of  the  Sovereign  Power 
of  the  State  or  Oovernment.— The  primary,  necessary,  and  funda- 
mental test  of  an  office  Is  that  it  should  Involve  the  exercise  of 
some  portion  of  the  sovereign  power  of  the  state:  State  v.  Dews, 
R.  M.  Charlt.  897;  Opinion  of  the  Judges,  8  Me.  481;  In  re  Dorsey, 
7  Port  293;  Attorney  General  v.  Jochlm,  99  Mich.  35S;  41  Am.  St 
Rep.  606;  State  v.  Vall6,  41  Mo.  29;  Shelby  v.  Alcorn,  36  Miss.  273; 
72  Am.  Dec.  169;  Hill  v.  Boyland,  40  Miss.  618;  Olmstead  v.  Mayor, 
42  N.  Y.  Sup.  Ct.  481;  Eliason  v.  Coleman,  86  N.  C.  235;  High  ou 
Extraordinary  Legal  Remedies,  par.  620;  United  States  v.  Hatch, 
1  Pinn.  182;  People  v.  Nostrand,  46  N.  Y.  381;  United  States  v.  Lock- 
wood,  1  Pinn.  359;  Attorney  General  v.  Drohan,  169  Mass.  534;  61 
Am.  St.  Rep.  301.  The  power  and  jurisdiction  of  an  officer  con- 
stitute the  office,  and  are  of  the  essence  of  It,  and  Inseparable  from 
it:  Commonwealth  v.  Gamble,  62  Pa.  St.  343;  1  Am.  Rep.  422.  An 
office  is  a  public  position  to  which  a  portion  of  the  sovereignty 
of  the  country,  either  legislative,  executive,  or  judicial,  attaches  for 
the  time  being,  and  which  is  exercised  for  the  benefit  of  the  public: 
United  States  v.  Lock  wood,  1  Pinn.  359;  High  on  Extraordinary 
Legal  Remedies,  par.  620,  quoted  and  approved  In  Eliason  v.  Cole- 
man, 86  N.  C.  235. 

In  the  Opinion  of  the  Judges,  3  Me.  481,  the  nature  of  an  office 
Is  set  forth  as  follows:  "There  Is  a  manifest  difference  between 
an  office  and  an  employment  under  the  government.  We  apprehend 
that  the  term  'office'  implies  a  delegation  of  a  portion  of  the  sov- 
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«reign  power  to,  and  the  possession  of  it  by,  the  person  filling  the 
office;  and  the  exercise  of  such  power  within  legal  limits  consti- 
tutes the  correct  discharge  of  the  duties  of  such  office.  The  power 
thus  delegated  and  possessed  may  be  a  portion  belonging  sometimes 
to  one  of  the  three  great  departments,  and  sometimes  to  another, 
still  It  Is  a  legal  power  which  may  be  rightfully  exercised.  And  in 
its  effects  it  will  bind  the  rights  of  others  and  be  subject  to  revision 
and  correction  only  according  to  the  standing  laws  of  the  state.  An 
■employment  merely  has  none  of  these  distinguishing  features.  A 
public  agent  acts  only  on  behalf  of  his  principal,  the  public,  whose 
s»anction  is  generally  considered  as  necessary  to  give  the  acts  per- 
formed the  authority  and  power  of  a  public  act  or  law.  And  if  the 
^ct  be  such  as  not  to  require  such  subsequent  sanction,  still  it  is 
-only  a  species  of  service  performed  under  the  public  authority,  and 
for  the  public  good,  but  not  in  the  execution  of  any  standing  laws, 
which  are  considered  as  rules  of  action  and  guardian  of  rights. 
An  office  being  a  grant  and  possession  of  a  portion  of  the  sover- 
■eign  power,  every  person  should  take  the  required  oath.  'Office' 
implies  an  authority  to  exercise  some  portion  of  the  sovereign  pow- 
-er,  either  In  making,  executing,  or  administering  the  laws." 

When  an  office  has  been  created  by  the  constitution  itself,  or  by 
statute  enacted  pursuant  to  its  provisions,  the  incumbent,  as  a  com- 
ponent member  of  one  of  the  bodies  of  the  magistracy,  is  vested 
with  a  portion  of  the  powers  of  the  government.  A  civil  office 
Imports  an  office  in  which  is  reposed  some  portion  of  the  sovereign 
power  of  the  state,  and  of  necessity  connected  with  one  of  the 
three  great  branches  of  government:  Shelby  v.  Alcorn,  36  Miss.  273; 
72  Am.  Dec.  169. 

The  Source  of  Office  Should  he  from  the  Sovereign  Power,  by  creation 
either  in  the  constitution  of  the  state,  or  by  legislative  enactment 
In  accordance  with  provisions  of  the  constitution:  Eliason  v.  Cole- 
man, 86  N.  C.  235.  The  government  is  the  fountain  of  office:  State 
T.  ValI6,  41  Mo.  29.  Public  offices  are  provided  for  by  general  laws 
for  public  political  purposes:  State  v.  Dews,  R.  M.  Charlt.  397.  The 
«tato  In  this  country,  as  the  crown  in  England,  is  the  fountain  of 
tonor  and  of  office.  It  is  the  state  prerogative  to  create  office.  The 
Tight  to  office  must  be  granted  by  law:  White  v.  Clements,  39  Ga. 
274.  Within  the  legislative  power  rests  the  creation  and  abolition 
of  public  offices,  the  enlargement  or  diminution  of  their  duties  and 
compensations,  subject  to  the  constitution:  Ex  parte  Lambert,  52 
Ala.  79.  That  an  office  must  be  provided  for  by  constitution  or 
statute  is  held  in  People  v.  Murray,  70  N.  Y.  521;  People  v.  Pinck- 
ney,  32  N.  Y.  377.  That  office  implies  creation  by  law  or  by  ade- 
quate authority  Is  held  in  State  v.  Kennon,  7  Ohio  St.  547;  Gosman 
V.  State,  106  Ind.  203;  Hall  v.  Wisconsin,  103  U.  S.  5;  In  re  Dorsey. 
7  Port.  293.  "Offices  are  created,  the  officers  appointed,  their  powers 
given,  their  duties  defined,  and  the  salaries  fixed  directly  by  act  of 
legislature.  Officers  exercise  a  share  of  the  powers  of  the  civil 
government,  and  their  authority  comes  directly  from  the  state. 
They  are  none  the  less  civil  officers  because  their  functions  are  con- 
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fined  to  the  local  administration":  State  v.  Vall6,  41  Mo.  29.  Pnblic 
office  can  be  created  by  a  municipal  corporation  and  abolished  with- 
out the  consent  of  the  officer:  Augusta  v.  Sweeney,  44  Ga.  463;  9 
Am.  Rep.  172.  A  mere  legislative  office  is  always  subject  to  be  con- 
trolled, modified,  or  repealed  by  the  body  creating  it:  State  v.  Davis, 
41  Mo.  129.  All  offices  are  created  for  the  public  good,  and  are  sub- 
ject to  the  power  creating  them:  Farwell  v.  Rocliland,  62  Me.  296; 
Smith  V.  New  York,  37  N.  Y.  518.  All  officers,  except  when  legis- 
lative authority  is  limited  or  restricted  by  constitutional  provisions, 
are  subject  to  the  will  of  the  legislature:  Prince  v.  Sliillin,  71  Me. 
3G1;  36  Am.  Rep.  325.  The  legislature  may  remove  officers  not  only 
by  abolishing  the  office  but  by  declaring  It  vacant:  Attorney  General 
V.  Jochim,  99  Mich.  358;  41  Am.  St.  Rep.  606.  In  Attorney  General 
V.  Barstow,  4  Wis.  567,  where  the  case  involved  the  right  to  the 
position  of  governor,  It  was  held  that  the  governor  was  a  civil  officer 
and  a  department  of  the  government,  but  that  the  legislature  consti- 
tuted a  department,  and  not  an  office.  The  nature  of  government 
and  of  the  three  departments  were  considered  at  length.  All  pow- 
ers of  government  are  derived  from  the  people.  The  state  is  the 
organism  through  which,  and  In  the  name  of  which,  all  functions 
are  to  be  performed.  The  terms  "office"  and  "department"  Involve 
the  same  Idea,  namely:  that  of  an  agency  by  which  the  functions  of 
the  state  can  be  performed.  No  one  office  or  department  can  claim 
to  be  sovereign,  separate,  or  independent.  Whatever  power  one 
"office"  or  "department"  can  rightfully  exercise  must  be,  and  Is, 
derived  from  the  constitution  which  the  people  In  the  exercise  of 
their  sovereignty  have  adopted. 

An  Office  Is  Not  Created  by  Grant  nor  by  Contract.— An  office  is  not 
created  by  a  grant  of  a  portion  of  the  sovereign  power  so  as  to  con- 
fer upon  the  officer  a  vested  right  in  the  office  or  a  property  in  it; 
nor  Is  it  created  by  contract  between  the  government  and  the  office- 
holder; it  is  a  delegation  of  a  "portion  of  the  sovereign  power  of  the 
Btate:  Ex  parte  Lambert,  52  Ala.  79;  Sta^  v.  Dews,  R.  M.  Charlt. 
397;  Augusta  v.  Sweeney,  44  Ga.  4G3;  9  Am.  Rep.  172;  Primm  v. 
Carondolet,  23  Mo.  22;  Prince  v.  Stcillin,  71  Me,  361;  36  Am.  Rep.  325; 
State  V.  Davis,  44  Mo.  129;  Attorney  General  v.  Jochim,  99  Mich. 
358;  41  Am.  St.  Rep.  606;  State  v.  Hawljins,  44  Ohio  St.  109; 
Smith  V.  New  York,  37  N.  Y.  518;  Conner  v.  New  York,  5  N.  Y.  285; 
State  V.  Douglas,  26  Wis.  428;  7  Am.  Rep.  87;  United  States  v. 
Maurice,  2  Brock.  103;  United  States  v.  Hartwell,  6  Wall.  385. 
Public  offices  are  not  incorporeal  hereditaments.  Nor  have  they 
the  character  or  qualities  of  grants:  Conner  v.  New  York,  5  N.  Y. 
285;  State  v.  Davis,  44  Mo.  129.  The  Incumbent  of  an  office  has 
not  any  property  In  it.  His  right  to  exercise  It  Is  not  based  upon 
any  contract  or  grant.  It  Is  conferred  upon  him  as  a  public  trust 
to  be  exercised  for  the  benefit  of  the  public.  A  public  office  and  its 
creation  are  matters  of  public  law:  State  v.  Hawkins,  44  Ohio  St. 
109.  Public  offices  are  delegations  of  portions  of  the  sovereign 
power  for  the  welfare  of  the  people.  They  are  not  the  subject  of 
contract,  but  are  the  agencies  of  the  state,  revc/cable  at  pleasure 
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by  the  authority  creating  them,  unless  such  authority  is  limited  by 
the  power  which  conferred  it:  Attorney  General  v.  Jochim,  99  Mich. 
358;  41  Am.  St.  Kep.  606.  An  ofBce  is  simply  an  appointment  or 
authority  on  behalf  of  the  government  to  perforin  certain  dutie* 
usually  at  and  for  a  certain  compensation.  The  office  and  com- 
pensation are  entirely  within  the  control  of  the  government.  There 
is  neither  property  nor  contract  in  it.  It  is  but  a  deputation  for 
the  benefit  and  advantage  of  the  government:  Smith  v.  New  York, 
37  N.  y.  518.  In  the  Opinion  of  the  Judges,  3  Me.  481,  quoted 
above,  the  term  "office"  implies  a  possession  by  the  officeholder  of 
the  portion  of  the  sovereign  power  delegated.  An  agreement,  au- 
thorized by  law,  between  the  government  and  third  parties,  ex- 
pressly stipulating  and  describing  the  duties  and  fixing  the  com- 
pensation, does  not  create  an  office:  Hall  v.  Wisconsin  103  U.  S.  5; 
United  States  v.  Maurice,  2  Brock.  103.  A  contractor,  who  performs 
services  for  the  government  for  compensation  with  a  view  to  his 
own  profit,  and  whose  subordinates  employed  and  paid  by  him  are 
liable  to  be  dismissed  at  his  pleasure,  is  not  an  officer  of  the  gov- 
ernment: Sawyer  v.  Corse,  17  Gratt.  230;  94  Am.  Dec.  445.  An  of- 
fice is  frequently  spoken  of  as  a  right  and  duty  to  exercise  a  pub- 
lic employment  and  take  the  fees  or  emoluments:  2  Blackstone's 
Commentaries,  36;  3  Kent's  Commentaries,  454;  Commonwealth  v. 
Gamble,  62  Pa.  St.  343;  1  Am.  Rep.  422;  Bunn  v.  People,  45  111. 
397;  State  v.  Wilson,  29  Ohio  St.  347;  Bowers  v.  Bowers,  26  Pa.  St. 
74;  67  Am.  Dec.  398;  Attorney  General  v.  Barstow,  4  Wis.  567; 
Butler  V.  Regents,  32  Wis.  124;  Leach  v.  Cassidy,  23  Ind.  449; 
Waldo  V.  Wallace,  12  Ind.  569;  Gosman  v.  State,  106  Ind.  203;  Mil- 
ler V.  Sacramento,  25  Cal.  94;  People  v.  Stratton,  28  Cal.  382.  This 
right  is  not  such  as  to  give  him  a  vested  right  or  property  in  the 
office.  It  is  only  such  a  possession  as  will  enable  him  to  discharge 
the  functions  of  his  office.  In  North  Carolina  the  decisions  fol- 
lowing the  rule  of  the  common  law  hold  that  an  office  is  property, 
and  that  the  incumbent  has  the  same  right  to  it  that  he  has  to 
any  other  property,  subject  to  legislative  control  in  as  far  as  it  con- 
cerns the  interests  of  the  community:  Hoke  v.  Henderson,  4  Dev. 
1;  25  Am.  Dec.  677;  King  v.  Hunter,  65  N.  C.  603;  6  Am.  Rep.  754; 
Vann  v.  Pipkin,  77  N.  C.  408;  Brown  v.  Turner,  70  N.  C.  93.  Other 
decisions  hold  that  an  officer  has  no  right  to  the  prospective  fees 
of  his  office,  and  that  an  office  is  not  a  subject  of  sale,  or  encum- 
brance: Smith  V.  New  York,  37  N.  Y.  518;  Conner  v.  Mayor,  5  N,  Y. 
285;  State  v.  Davis,  44  Mo.  129;  Prince  v.  Skillin,  71  Me.  361;  36 
Am.  Rep.  325;  State  v.  Hawkins,  44  Ohio  St.  109;  State  v.  Douglas, 
26  Wis.  428;  7  Am.  Rep.  87. 

An  Office  Is  Part  of  the  Administration  of  Oovernment.—An  office  be- 
ing In  its  nature  a  portion  of  the  sovereign  power  of  the  state,  de- 
riving its  authority  from  that  power,  and  being  created  by  it,  is  a 
part  of  the  due  administration  of  the  government.  The  true  test 
of  a  public  office  seems  to  be  that  it  is  a  parcel  of  the  administra- 
tion of  government,  civil  or  military,  or  is  itself  created  directly 
by  the  lawmaking  power:  Eliason  v.  Coleman,  86  N.  C.  235.    An 
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officer  of  the  county  Is  one  by  whom  the  county  performs  Its  usual 
political  functions,  the  functions  of  government:  Sheboygan  Co.  v. 
rarker,  3  Wall.  93.  It  is  of  the  nature  of  an  office  in  that  it  is  a 
part  of  the  regular  administration  of  the  government:  Cases  cited* 
above,  and  Opinion  of  the  Judges,  3  Me.  481;  State  v.  Kennon,  7 
Ohio  St.  546;  Walker  v.  Cincinnati,  21  Ohio  St.  14;  8  Am,  Rep.  24; 
State  V.  Wilson,  29  Ohio  St.  347;  Con  well  v.  Voorhees,  13  Ohio  St. 
523;  42  Am.  Dec.  206;  People  v.  Nostrand,  46  N.  Y.  381;  Bunn  v. 
People,  45  111.  397;  People  v.  Langdon,  40  Mich.  673;  People  v.  Mc- 
Kinney,  10  Mich.  .54;  Eliason  v.  Coleman,  86  N.  C.  235.  It  is  the  sub- 
stance of  the  powers  exercised,  the  duty  of  the  office,  and  the 
nature  of  that  duty,  which  make  the  office,  and  not  the  extent  of 
authority.  If  the  office  involves  the  exercise  of  some  portion  of 
the  sovereign  power,  it  makes  no  difference  whether  It  be  great 
or  small,  or  whether  the  functions  be  general  or  circumscribed: 
Vaughn  v.  English,  8  Cal.  40;  People  v.  Jobs,  7  Colo.  589;  Attorney 
General  v.  Drohan,  169  Mass.  534;  61  Am.  St.  Rep.  301;  State  v. 
Valie,  41  Mo.  29;  State  v.  Walton,  62  Me.  106;  People  v.  Bedell,  2 
Hill,  199;  State  v.  Kennon,  7  Ohio  St.  547;  Goshen  v.  Stonington, 
4  Conn.  209;  10  Am.  Dec.  121;  State  v.  Body,  53  N.  H.  610;  Com- 
monwealth V.' Evans,  74  Pa.  St.  124;  Lewis  v.  Jersey  City,  51  N.  J. 
L.  240;  People  v.  Nostrand,  46  N.  Y.  381;  United  States  v.  Maurice, 
2  Brock.  104;  United  States  v.  Bloomgart,  2  Ben.  356.  In  Meagher 
V.  Storey,  5  Nev.  244,  public  acts  performed  without  legal  author- 
ity were  held  valid,  thus  constituting  an  office  "de  facto."  But  In 
Jester  v.  Spurgeon,  27  Mo.  App.  477,  it  is  said  that  there  can  be 
no  office  "de  facto,"  that  is,  that  acts  done  by  one  purporting 
to  act  in  an  official  capacity,  the  office  having  no  legal  existence, 
are  not  valid  as  to  the  public  nor  as  to  third  persons.  A 
clergyman,  in  the  celebration  of  marriage,  is  a  public  civil  officer: 
Goshen  v.  Stonington,  4  Conn.  209;  10  Am.  Dec,  121.  The  duty  of 
appointing  to  an  office  constitutes  of  itself  a  public  office:  State  v. 
Stanley,  66  N.  C.  59;  8  Am.  Rep.  488;  State  v.  Tate,  68  N.  C. 
547.  Persons  authorized  by  law  to  receive  or  disburse  money  are 
public  officers:  Commonwealth  v.  Evans,  74  Pa.  St.  124;  Common- 
wealth V.  Morrissey,  86  Pa.  St  416;  Brown  v.  Turner,  70  N.  0.  93; 
Lorillard  v,  Monroe,  11  N.  Y.  392;  62  Am,  Dec.  120;  Shelby  v.  Al- 
corn, 36  Miss,  273;  72  Am,  Dec.  169;  Morse  v.  Lowell,  7  Met.  152; 
People  V.  McKinney,  10  Mich.  54;  State  v.  Brandt,  41  Iowa,  593; 
United  States  v.  Bloomgart,  2  Ben.  356;  State  v.  Body,  53  N.  H. 
610.  Persons  intrusted  with  judicial  powers  are  also  public 
officers:  People  v.  Ransom,  58  Cal.  558;  Bishop  v.  Oakland,  58 
Cal.  572;  Commonwealth  v.  Gamble,  62  Pa.  St.  343;  1  Am.  Rep. 
422.  In  North  Carolina  legislators  are  not  officers.  They  hold 
"places"  of  trust  and  profit:  Worthy  v.  Barret,  63  N.  C.  199;  Doyle 
V.  Raleigh,  89  N.  C.  133;  45  Am.  Rep.  677.  Members  of  the  assembly 
or  legislature  are  officers:  In  re  Newport  Charter,  14  R.  I.  655; 
Hill  v.  Boyland,  40  Miss.  619;  Morril  v.  Haines,  2  N.  H.  246;  State 
V.  Boody,  53  N.  H.  610;  People  v.  Brooklyn,  77  N.  Y.  503:  33  Am. 
Rep.  659.    The  executive  heads  of  government  and  other  persons 
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exercising  executive  functions,  whether  national,  state,  county,  or 
municipal  are  considered  officers:  Dayton  v.  Lynes,  30  Conn.  351; 
McCoy  V.  Curtice,  9  Wend.  17;  24  Am.  Dec.  114;  United  States  v. 
•  Tinlilepaugh,  3  Blatchf.  428;  United  States  v.  Martin,  17  Fed.  Rep. 
150.  The  office  of  "elder  minister"  in  the  Union  Church  of  Afri- 
cans, having  no  temporal  rights  attached  to  it,  is  not  such  an  office 
that  the  one  entitled  can  be  restored  to  it  by  mandamus:  Union 
Church  V.  Sanders,  1  Houst.  100;  63    Am.  Dec.  187. 

Duties  Presaibed  by  Law.— It  is  of  the  nature  of  an  office  that  its 
duties  be  public,  and  defined  by  rules  prescribed  by  the  govern- 
mont.  Chief  Justice  Marshall  In  United  States  v.  Maurice,  2  Brock. 
103,  thus  sets  forth  the  nature  of  an  office:  "It  is  a  public  charge  or 
employment,  and  he  who  performs  the  duties  of  an  office  is  an  offi- 
cer. Although  an  office  is  an  employment,  not  every  employment 
is  an  office.  A  man  may  certainly  be  employed  under  a  contract 
express  or  implied  to  do  an  act  or  perform  a  service  without  becom- 
ing an  officer.  But  if  the  duty  be  a  continuing  one  which  is  defined 
by  rules  prescribed  by  the  government,  and  not  by  contract,  which 
an  individual  Is  appointed  by  government  to  perform,  who  enters 
on  the  duties  pertaining  to  his  station  without  any  contract  defin- 
ing them,  if  those  duties  continue,  though  the  person  be  changed, 
it  seems  very  difficult  to  distinguish  such  a  charge,  or  employment 
from  an  office,  or  the  person  who  performs  the  duties  from  an  offi- 
cer." While  it  is  not  true  that  every  service  or  duty  prescribed  by 
statute  constitutes  an  office,  still  such  statutory  provisions  con- 
cerning a  public  employment,  especially  if  the  duties  be  of  a  gen- 
eral nature,  are  generally  sufficient  to  determine  the  employment 
an  office.  The  principal  cases  are:  United  States  v.  Maurice,  2 
Brock.  103;  United  States  v.  Tinklepaugh,  3  Blatchf.  430;  United 
States  V.  Hartwell,  6  Wall.  385;  Ogden  v.  Raymond,  22  Conn.  379; 
58  Am.  Dec.  429;  Bradford  v.  Justices,  33  Ga.  332;  Bunn  v.  People, 
45  111.  397;  Ellis  v.  State,  4  Ind.  1;  Prather  v.  Lexington,  13  B.  Mon. 
559;  56  Am.  Dec.  585;  McCoy  v.  Curtice,  9  Wend.  17;  24  Am.  Dec. 
113;  Moser  v.  Mayor,  21  Hun,  163;  People  v.  Comptroller,  20  Wend. 
695;  Hill  v.  Boyland,  40  Miss.  618;  Shelby  v.  Alcorn,  36  Miss.  273; 
72  Am.  Dec.  169;  State  v.  Castell,  22  La.  Ann.  15;  Opinion  of  the 
Judges,  3  Me.  481;  State  v.  Vall6,  41  Mo.  29;  Smith  v.  Mayor,  67 
Barb.  223;  Ogden  v.  Raymond,  22  Conn.  379;  58  Am.  Dec.  429;  01m- 
stead  V.  Mayor,  42  N.  Y.  Sup.  Ct.  481;  People  v.  Nostrand,  46  N.  Y. 
381;  Lorillard  v.  Monroe,  11  N.  Y.  392;  62  Am.  Dec.  120;  Common- 
wealth V.  Gamble,  62  Pa.  St.  343;  1  Am.  Rep.  422;  State  v.  Wilson, 
29  Ohio  St.  347;  State  v.  Anderson,  45  Ohio  St.  196;  State  v.  Ken- 
non,  7  Ohio  St.  547;  Hall  v.  Wisconsin,  103  U.  S.  9;  Piatt  v.  Beach,  2 
Ben.  303:  Jones  v.  Hobbs,  4  Bax.  119;  State  v.  Claypool,  13  Ohio 
St.  14;  Walker  v.  Dunham,  17  Ind.  483.  These  are  additional  cases 
in  which  "office"  Is  defined  to  be  a  public  duty,  trust,  or  employ- 
ment: Ex  parte  Lambert,  52  Ala.  79;  Farrel  v.  Bridgeport,  45  Conn. 
191;  Spence  v.  Harvey,  22  Cal.  336;  83  Am.  Dec.  69;  Ex  parte  Law, 
85  Ga.  285;  Dean  v.  Healy,  66  Ga.  503;  United  States  v.  Bloomgate, 
2  Ben.  356;  People  v.  Murray,  5  Hun,  42;  In  re  Oaths,  20  Johns. 
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493;  State  v.  Stanley,  66  N.  C.  59;  8  Am.  Rep.  488;  Doyle  t.  Raleigh, 
89  N.  0.  133;  45  Am.  Rep.  677;  Sheboygan  Co.  v.  Parker,  3  Wall 
93;  Hamlin  v.  Kassafer,  15  Or.  456;  3  Am.  St.  Rep.  176.  Although 
an  office  is  an  employment,  it  does  not  follow  that  every  employ- 
ment is  an  office:  United  States  v.  Maurice,  2  Brock.  96.  Still  in 
some  cases  it  is  held  that  any  public  charge,  employment,  or  trust 
constitutes  an  office:  In  re  Wood,  Hopk.  Ch.  6;  People  v.  Hayes, 
7  How.  Pr.  248;  People  v.  Brooklyn,  77  N.  Y.  503;  33  Am.  Dec. 
659;  Rowland  v.  Mayor,  83  N.  Y.  372;  Smith  v.  Moore,  90  Ind.  294; 
Commonwealth  v.  Sutherland,  3  Serg.  &  R.  145;  United  States  v. 
Hatch,  1  Pinn.  182. 

That  the  Duties  of  an  Office  Should  Be  Continuous.— It  is  of  the  na- 
ture of  an  office  that  its  duties  be  continuous,  or  that  It  involve 
the  ideas  of  tenure,  duration,  or  continuance.  That  this  is  an  essen- 
tial element  is  not  held  In  all  the  cases.  The  weight  of  decision 
is  that  an  employment,  to  be  an  office,  should  involve  the  ideas  of 
tenure,  duration,  or  continuance.  This  point  arises  in  the  deter- 
mination of  whether  or  not  commissioners  appointed  for  the  per- 
formance of  particular  duties  are  officers. 

In  United  States  v.  Hartwell,  6  Wall.  385,  the  term  "office"  wa» 
held  to  embrace  the  idea  of  tenure,  duration,  emolument,  and  du- 
ties. "A  government  office  differs  from  a  government  contract. 
The  latter  is  limited  in  its  duration  and  specific  in  its  objects.  The 
former  is  continuing  and  permanent."  Office  is  a  public  duty  con- 
tinuous in  its  nature:  Auffmordt  v.  Hedden,  30  Fed.  Rep.  360. 
"  'Public  office'  as  used  in  the  constitution  has  respect  to  a  perma- 
nent public  trust  or  employment  to  be  exercised  generally  and  In 
all  proper  cases.  It  does  not  include  a  special,  transient,  occasional, 
or  incidental  duty":  In  re  Hathway,  71  N.  Y.  238.  Further  author- 
ity is  found  in  Olmstead  v.  Mayor,  42  N.  Y.  Sup.  Ct.  481;  Bunn  v. 
People,  45  111.  397;  Shelby  v.  Alcorn,  36  Miss.  273;  72  Am.  Dec.  169; 
People  V.  Brooklyn,  77  N.  Y.  503;  33  Am.  Rep.  659;  People  v.  Nos- 
trand,  46  N.  Y.  375;  State  v.  Anderson,  45  Ohio  St.  196;  In  re  Oaths, 
20  Johns.  492;  People  v.  Nichols,  52  N.  Y.  478;  11  Am.  Rep.  734; 
Hill  V.  Boyland,  40  Miss.  618;  State  v.  Board,  51  N.  J.  L.  240;  State 
V.  Wilson,  29  Ohio  St.  347;  Ellis  v.  State,  4  Ind.  1;  Commonwealth 
V.  Sutherland,  3  Serg.  &  R.  149;  United  States  v.  Hatch,  1  Plnn.  182; 
United  States  v.  Maurice,  2  Brock.  96;  United  States  v.  Germaine, 
99  U.  S.  508;  Sheboygan  City  v.  Parker,  3  Wall.  93;  Brown  v. 
Turner,  70  N.  C.  93.  A  person  employed  for  a  special  single  em- 
ployment, in  whose  employment  there  is  no  enduring  element,  nor 
designed  to  be,  and  the  completion  of  whose  duties,  although  years 
be  required  for  their  performance,  ipso  facto  terminates  the  em- 
ployment, is  not  an  officer:  Bunn  v.  People,  45  111.  397.  Commis- 
sioners for  a  particular  act  or  purpose  are  not  officers:  People  v. 
Nichols,  52  N.  Y.  478;  11  Am.  Rep.  734;  Sheboygan  City  v.  Parker, 
a  Wall.  03:  United  States  v.  Hatch,  1  Pinn.  182;  People  v.  Middle- 
ton,  28  Cal.  603;  State  v.  Piatt,  4  Harr.  (Del.)  154;  Hall  v.  Wisconsin 
103  U.  S.  5;  Bunn  v.  People,  45  111.  397;  State  v.  George,  22  Or. 
142;  29  Am.  St.  Rep.  586;  David  v.  Portland  Water  Commrs.,  14  Or. 
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98;  McArthur  r.  Nelson,  81  Ky.  67;  People  v.  Rldgly,  21  111.  68; 
Owen  V.  State,  25  Ind.  107;  Peele  v.  State,  118  Ind.  512;  Conrey  v. 
Copland,  4  La.  Ann.  307;  Greaton  v.  Griffin,  4  Abb.  Pr.,  N.  S.,  310. 
A  commissioner  for  the  construction  of  a  public  higliway  is  a  pub- 
lic officer.  It  is  a  public  employment  for  which  the  incumbent  re- 
ceived a  compensation.  The  duties  were  of  a  public  nature.  He 
exercised  a  portion  of  the  functions  of  government,  being  intrusted 
with  the  power  of  taking  private  property  by  right  of  eminent  do- 
main, and  authorized  to  receive  and  expend  a  large  amount  of 
money  in  the  construction  of  a  public  improvement:  People  v.  Nos- 
trand,  46  N.  Y.  381.  A  board  of  water  commissioners,  whose  office 
was  established  by  law  as  a  part  of  the  city  government,  were 
held  to  be  officers  in  State  v.  Vall6,  41  Mo.  29:  And  see  Gamier  v. 
St.  Louis,  37  Mo.  554.  Trustees  or  directors  of  state  benevolent 
or  penal  institutions  held  to  be  public  officers  in  People  v.  McKee, 
{^8  N.  C.  429;  People  v.  Bledsoe,  68  N.  C.  457;  State  v.  Wilson,  29 
Ohio  St  347;  People  v.  Sanderson,  30  Cal.  160;  Porter  v.  Pillsbury, 
11  How.  Pr.  240.  And  a  receiver  of  a  national  bank  appointed  in 
accordance  with  an  act  of  CJongress  is  a  United  States  officer: 
Piatt  V.  Beach,  2  Ben.  303.  Regents  of  the  state  university  are 
not  officers.  Their  employment  is  expressly  declared  to  be  a  pri- 
vate trust:  Lundy  v.  Delmas,  104  Cal.  655.  In  State  v.  Stan- 
ley, 66  N.  C.  64,  8  Am.  Rep.  488,  it  is  held  that  an  office  need 
not  have  a  continuance.  It  may  be  one  act  or  a  series  of  acts. 
And  In  State  v.  Kennon,  7  Ohio  St  547,  It  is  said  that  term  of  dura- 
tion and  emoluments  are  not  deemed  necessary  to  constitute  an 
office.  It  Is  the  importance  of  the  function.  To  the  same  effect 
are  Commonwealth  v.  Evans,  74  Pa.  St.  124;  Vaughn  v.  English,  8 
Cal.  39;  People  v.  Comptroller,  20  Wend.  595;  David  v.  Portland 
Water  Commrs.,  14  Or.  98;  Brown  v.  Turner,  70  N.  C.  93.  The  office 
remains  and  the  duties  continue  when  a  territory  becomes  a  state, 
and  the  office  is  recognized  both  by  the  organic  law  of  the  terri- 
tory and  the  state,  though  depending  on  varying  provisions  of  the 
law:  People  v.  Jobs,  7  Colo.  589;  State  v.  Hitchcock,  1  Kan-  178;  81 
Am.  Dec.  503. 

Appointment  or  Election  of  Officer.— It  is  of  the  nature  of  an  office 
that  the  person  exercising  its  functions  or  performing  its  duties 
should  be  appointed  or  elected  In  accordance  with  law.  An  officer 
of  the  United  States  can  only  be  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  senate,  or  by  a  court  of  law,  or 
the  head  of  a  department.  A  person  in  the  service  of  the  govern- 
ment, who  does  not  derive  his  position  from  one  of  these  sources. 
Is  not  an  officer  of  the  United  States  in  the  sense  of  the  constitu- 
tion: United  States  v.  Smith,  124  U.  S.  525;  United  States  v.  Monat, 
124  U.  S.  303;  United  States  v.  Germaine,  99  U.  S.  508.  The  other 
authorities  bearing  upon  appointment  or  election  are  United  States 
T.  Maurice.  2  Brock.  103;  United  States  v.  Hartweli,  6  Wall.  885; 
United  States  v.  Sears,  1  Gall.  215;  Armstrong  v.  United  States,  1 
Gilp.  399:  United  States  v.  Bloomgart,  2  Ben.  356;  Piatt  v.  Beach. 
2  Ben.  303;  Vaughn  v.  English.  8  Cal.  39;  Bunn  v.  People,  43  HI. 
397;  People  v.  Hayes,  7  How    Pr.  249;  McCoy  v.  Curtice,  9  Wend. 


June,  1897.]  State  v.  Hocker.  191 

17;  24  Am.  Dec.  113;  Ricketts  v.  Mayor,  67  How.  Pr.  320;  Col- 
lins V.  Mayor,  3  Hun,  680;  Bradford  v.  Justices,  33  Ga.  332;  State 
V.  Castell,  22  La,  Ann.  15;  Lewis  v.  Jersey  City,  51  N.  J.  L.  240; 
State  V.  Wilson,  29  Ohio  St.  347;  Wallcer  v.  Cincinnati,  21  Ohio  St. 
14;  8  Am.  Rep.  24;  United  States  v.  Perkins,  116  U.  S.  483;  United 
States  V.  Moore,  95  U.  S.  760;  Governor  v.  Gordon,  15  Ala.  72;  State 
V.  Kennon,  7  Ohio  St.  547;  Hamlin  v.  Kassafer,  15  Or.  456;  3  Am. 
St.  Rep.  176;  Sanford  v.  Boyd,  2  Cranch,  78;  Kennedy  v.  Independent 
School  Dist.,  48  Iowa,  189;  Ogden  v.  Raymond,  22  Conn.  379;  58 
Am.  Dec.  429. 

In  offices  created  by  legislature,  where  the  method  of  appoint- 
ment is  not  presented  by  the  constitution,  the  legislature,  If  there 
Is  no  constitutional  limitation,  can  take  upon  itself  the  power  of  se- 
lecting the  officers,  or  can  confer  the  power  of  appointment  upon 
public  boards  or  officers,  or  upon  the  inhabitants  of  cities,  towns,  or 
districts:  Brown  v.  Russel,  166  Mass.  14;  55  Am.  St.  Rep.  357.  Rail- 
road trustees  appointed  by  a  judge  are  not  officers:  Walker  v.  Cin- 
cinnati, 21  Ohio  St.  14;  8  Am.  Rep.  24.  A  school  trustee  who  derives 
his  official  character  from  general  law  and  the  election  of  the  people 
of  a  particular  district,  is  as  much  a  public  agent  as  if  he  were  the 
Immediate  agent  of  The  state,  or  of  one  of  its  political  divisions: 
Ogden  V.  Raymond,  22  Conn.  379;  58  Am,  Dec.  429;  People  v.  Bennet, 
54  Barb.  480.  The  president  of  a  city  council  Is  none  the  less  a  pub- 
lic officer  because  he  is  chosen  by  a  limited  elective  board  com- 
posed of  public  officers:  State  v.  Anderson,  45  Ohio  St.  196.  An 
act  making  a  marshal  an  "ex  officio"  tax  collector  does  not  create 
a  new  office:  Redwood  City  v.  Grimmenstein,  68  Cal.  512.  The  des- 
ignation of  a  certain  position,  provided  for  by  statute,  in  the 
statute  as  an  "office,"  or  the  person  filling  it  as  an  "officer,"  is 
often  a  sufficient  reason  for  deciding  the  position  an  office,  and  not 
an  employment:  Bradford  v.  Justices,  33  Ga.  332;  State  v.  Wilsou, 
29  Ohio  St.  347;  Urket  v,  Coryell,  5  Watts  &,  S.  60;  United  States  v, 
Tinklepaugh,  3  Blatchf.  430;  People  v.  Comptroller,  20  Wend,  593; 
State  v.  Wharton,  25  La,  Ann,  7;  Brown  v.  Turner,  70  N.  C.  93; 
Dickson  v.  People,  17  111.  191;  State  V.  Walton,  62  Me.  106;  State 
V.  Branot,  41  Iowa,  593;  United  States  v.  Sears,  1  Gall.  215;  Ellis  v. 
State,  4  Ind.  1;  Porter  v,  Pillsbury,  11  How,  Pr,  240;  People  v. 
Tweed,  13  Abb,  Pr.,  N,  S.,  419;  Dailey  v.  State,  8  Blackf.  329;  Kir- 
sey  V.  Bates,  7  Port.  529;  31  Am.  Dec.  722. 

Incidents  to  Office— Oath.— The  oath  Is  a  mere  Incident  to  office, 
and  is  no  essential  part  of  It.  It  may  or  may  not  be  required  of 
an  officer  according  to  usage  or  law.  Oath,  salary,  and  fees  are 
mere  incidents  and  constitute  no  part  of  an  office:  State  v.  Stanley, 
66  N,  C,  59;  8  Am.  Rep.  488;  Johnson  v.  Wilson,  2  N.  H,  202;  9  Am. 
Dec.  50;  State  v.  Tate,  68  N.  O.  547.  When  an  officer  is  re- 
quired by  law  to  take  an  oath,  the  oath  then  becomes  a  criterion 
for  determining  the  place  an  office:  Kavanaugh  v.  State,  41  Ala. 
399;  Lindsey  v.  Attorney  General,  33  Miss.  508;  Sweeny  v.  Mayor, 
5  Daly,  274,  affirmed  in  58  N.  Y.  625;  State  v.  Wilson,  24  Ohio  St. 
847;  State  v.  Brandt,  41  Iowa,  593;  People  v.  Langdon,  40  Mich. 
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673;  Shelby  v.  Alcorn,  36  Miss.  273;  72  Am.  Dec.  160;  People  ▼. 
Bedell,  2  Hill,  199.  The  true  test  between  officers  and  mere  em- 
ployes is  the  obligation  to  take  the  oath  prescribed  by  law: 
Collins  V.  Mayor,  3  Hun.  680;  Worthy  v.  Barret,  63  N.  C.  199.  If 
an  officer  is  eligible,  and  has  taken  such  oaths,  as  he  is  supposed 
to  be  required,  he  may  be  deemed  an  officer  de  jure  as  well  as  de 
facto,  until  a  regular  proceeding  and  judgment  declaiing  his  office 
vacant:  Morgan  v.  Vance,  4  Bush,  323. 

Bond.— Most  public  officers  are  required  to  give  bonds  and  sure- 
ties for  the  faithful  performance  of  their  duties.  In  such  cases 
the  bond  is  an  incident  to  the  office,  and  will  aid  in  distinguishing 
the  office  from  an  employment.  A  bond  is  a  characteristic  of  of- 
fice: United  States  v.  Maurice,  2  Brock.  104;  Hall  v.  Wisconsin, 
103  U.  S.  5;  State  v.  Brandt,  41  Iowa,  593;  State  v.  Gardner,  15 
Ala.  234  ;Brown  v.  Russel,  166  Mass.  14;  55  Am.  St  Rep.  357;  People 
V.  Bedell,  2  Hill,  199;  Jones  v.  Hobbs,  4  Bax.  119. 

Commission.— The  commission  is  only  evidence  of  appointment, 
and  of  the  right  to  exercise  the  powers  and  perform  the  duties  of 
an  office:  Marbury  v.  Madison,  1  Oranch,  137;  State  v.  Peele,  124 
Ind.  515;  Hill  v.  State,  1  Ala.  559;  State  v.  Allen,  21  Ind.  516;  83 
Am.  Dec.  367;  State  v.  Chapln,  110  Ind.  272.  One  who  has  been 
appointed  or  elected  in  a  manner  prescribed  by  law  has  a  desig- 
nation or  title  given  him  by  law,  and  exercises  functions  concern- 
ing the  public  assigned  to  him  by  law.  Is  a  public  officer,  and  it 
can  make  no  difference  whether '  or  not  he  be  commissioned  by 
the  chief  executive  officer,  with  the  authentication  of  the  seal  of 
the  state:  Bradford  v.  Judges,  33  Ga.  332. 

Emoluments.— 'Emoluments  are  not  an  essential  element  of  an 
office:  State  v.  Kennon,  7  Ohio  St.  547;  State  v.  Stanley,  66  N.  O. 
59;  8  Am.  Rep.  488.  The  salary  is  usually  fixed  or  provided  for 
by  the  statute  creating  the  office:  Hall  v.  Wis.,  103  U.  S.  8.  In 
the  common-law  definitions  where  "office"  is  spoken  of  as  a  right 
to  exercise  a  public  employment,  it  also  embraced  the  right  to  the 
fees  or  emoluments:  2  Blackstone's  Commentaries,  36;  3  Kent's 
Commentaries,  454;  Bacon's  Abridgment,  7,  279.  That  the  salary 
or  fees  are  prescribed  by  law,  is  one  means  of  distinguishing  an 
office  from  an  employment  for  hire,  or  by  contract:  United  States 
V.  Hartwell,  6  Wall.  385;  Olmstead  v.  Mayor,  42  N.  Y.  Sup.  Ot.  481; 
People  V.  Nostrand,  46  N.  Y.  381;  Rlcketts  v.  Mayor,  67  How. 
Pr.  320;  Bunn  v.  People,  45  111.  397;  Shelby  v.  Alcorn,  36  Miss.  273; 
72  Am.  Dec.  169;  Llndsey  v.  Attorney  General,  33  Miss.  508; 
Vaughn  v.  English,  8  Cal.  39;  Miller  v.  Supervisors,  25  Cal.  98;  Ellis 
V.  State.  4  Ind.  1;  Foltz  v.  Kerlln,  105  Ind.  221;  55  Am.  Rep.  197. 

"Office"  Distinguished  from  Employment.— The  distinction  between 
an  office  and  an  employment  has  been  referred  to  in  the  discussion 
of  the  nature  and  incidents  of  an  office,  and  especially  In  the  opin- 
ions found  In  "The  Opinions  of  the  Judges,"  3  Me.  481:  United  States 
V.  Maurice,  2  Brock.  102;  United  States  r.  Hartwell,  6  Wall.  385.  In 
People  V.  Langdon,  40Mlch.  673,  the  distinction  Is  made  thus:"  An  of- 
fice is  a  special  trust  or  charge  created  by  competent  authority.  If  not 
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merely  honorary,  certain  duties  will  be  connected  with  it,  the  per- 
formance of  which  will  be  the  consideration  for  its  being  conferred 
upon  a  particular  individual,  who,  for  the  time  being,  will  be  the- 
officer.  The  officer  is  distinguished  from  the  employs  in  the  greater- 
importance,  dignity,  and  independence  of  his  position,  in  being^. 
required  to  take  an  official  oath,  and  perhaps  to  give  an  official 
bond,  in  liability  to  be  called  to  account  as  a  public  offender  for 
misfeasance  In  office,  and  usually,  though  not  necessarily,  in  th& 
term  of  his  office."  In  every  definition  given  of  the  word  "office" 
the  features  recognized  as  characteristics,  and  distinguishing  it 
from  a  mere  employment,  are  the  manner  of  appointment  and  the- 
nature  of  the  duties  performed— whether  the  duties  are  such  as  per-^ 
tain  to  the  particular  official  designation  and  are  continuing  and 
permanent,  and  not  occasional  and  temporary:  Lewis  v.  Jersey 
City,  51  N.  J.  L.  240.  A  person  who  receives  no  certificate  of  ap- 
pointment, talses  no  oath  of  office,  has  no  term  or  tenure  of  office^ 
discharges  no  duties  and  exercises  no  powers  depending  directly 
on  the  authority  of  the  law,  but  simply  performs  such  duties  as^ 
are  required  of  him  by  the  persons  employing  him,  and  whose  re- 
sponsibility is  limited  to  them  is  not  an  officer,  and  does  not  hold- 
office,  although  the  persons  employing  him  are  public  officers,  and 
his  employment  is  in  and  about  a  public  worl£  or  business:  01m- 
Btead  V.  Mayor,  42  N.  Y.  State  Ct.  481.  The  oath  is  the  test  between 
an  officer  and  a  placeman  in  North  Carolina:  See  "Oath"  above.  The- 
distinction  between  an  office  and  an  employment  is  in  the  perma- 
nency and  continuance  of  the  duties:  Diclsson  v.  People,  17  111.  191. 
Persons  performing  duties  and  exercising  functions  in  pursuance 
of  statutory  directions  and  authority,  of  a  various,  delicate,  and 
Important  nature,  which  could  be  successfully  performed  only  by 
men  of  large  experience  and  Itnowledge  of  affairs,  and  which  are 
not  merely  subordinate  and  provisional,  but  in  the  highest  degree- 
authoritative,  discretionary,  and  final  in  their  character,  are  not 
to  be  regarded  as  mere  employes,  agents,  or  committeemen,  but 
are,  properly  spealslng,  officers,  and  the  places  which  they  hold 
are  offices:  In  re  Corliss,  11  H.  I.  638;  23  Am.  Bep.  638. 
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[89  Florida,  682.] 

CONFLICT  OP  LAW.— MORTGAGE  EXECUTED  BY  A 
WOMAN  AS  SECURITY  FOR  HER  HUSBAND'S  DEBT,  though 
void  in  the  state  where  the  indebtedness  arose,  is  subject  to  the 
laws  of  the  state  in  which  the  property  is  located.  In  order  to  ascer- 
tain its  validity,  construction,  and  the  capacity  of  the  parties  to 
execute  it,  and  if  the  laws  of  such  state  permit  a  woman  to  execute 
a  mortgage  to  secure  her  husband's  debt,  the  mortgage  will  be 
enforceable  in  the  courts  thereof. 

USURY— CONFLICT  OP  LAW.— A  note  executed  and  paya- 
ble in  one  state,  secured  by  a  mortgage  on  lands  in  another,  will 
AM.  St.  Rep.,  Vol.  LXIU.— 13 
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be  governed  by  the  rate  of  Interest  In  the  former;  and  If  by  the 
laws  of  such  state  all  interest  is  forfeited  for  usury,  the  interest 
"Will  be  forfeited  upon  foreclosure  proceedings  in  the  state  where 
the  land  Is  located. 

CONDITIONS  PRECEDENT  —  NONPERFORMANCE  OF 
CONDITIONS  PRECEDENT— EXCUSE.— An  aUegation  that  the 
opposite  party  refuses  to  permit  performance  of  conditions  prece- 
•dent  is  not  equivalent  to  an  allegation  of  performance,  nor  can 
the  repudiation  of  a  contract  by  one  party  be  held  equivalent  to 
performance,  or  a  legal  excuse  for  nonperformance,  by  the  other, 
of  conditions  precedent  so  as  to  authorize  recovery  as  for  per- 
formance of  such  conditions  precedent. 

PLEADINGS.— USURY  IN  AND  PAYMENTS  UPON  a  note 
secured  by  mortgage,  when  the  amounts  claimed  are  less  than  the 
mortgage  debt,  are  matter  of  defense  proper  and  not  for  a  cross- 
bill. 

PRACTICE.— AN  IRREGULARITY  IN  CHANCERY  PRAC- 
TICE committed  by  consent  of  parties  is  not  a  ground  for  reversal. 

On  November  14,  1891,  complainant  below,  Kyle,  filed  a  bill, 
in  the  circuit  court  praying  the  foreclosure  of  a  mortgage,  on 
real  estate  in  that  county,  given  to  secure  a  note  for  two  thou- 
eand  nine  hundred  and  thirty-two  dollars,  executed  by  defend- 
ants on  January  18,  1890,  and  payable  in  Birmingham,  Alabama, 
April  10,  1890.  In  her  plea  defendant,  Delia  K.  Thomson, 
alleged  that  the  note  and  mortgage  were  executed  in  Alabama; 
that  the  debt  was  her  husband's  debt  exclusively;  that  the  prop- 
erty mortgaged  was  her  separate  property;  that  she  executed  the 
mortgage  as  security  only;  that  under  the  laws  of  Alabama  such 
obligation  was  null  and  void,  and  hence,  being  incapable  of  en- 
forcement in  Alabama,  was  likewise  void  and  incapable  of  en- 
forcement in  Florida.  This  plea  was  overruled.  Defendant, 
John  M.  Thomson,  in  his  answer  alleged  that  the  note  above 
mentioned  contained  an  item  of  three  hundred  dollars 
interest  for  less  than  one  year  on  six  hundred  dol- 
lars loaned  him  by  appellee  in  the  state  of  Alabama; 
that  according  to  the  laws  of  Alabama  such  interest  being 
in  excess  of  eight  per  cent,  the  legal  rate,  was  usurious 
and  forfeited  all  interest;  that  said  note  included  an  item  of 
one  hundred  dollars  charged  for  an  advance  of  eighteen 
liundred  and  twenty  dollars  in  excess  of  the  legal  rate  on 
eaid  loan.  All  these  transactions  occurred  in  Alabama.  De- 
fendant claimed  two  payments  on  the  indebtedness,  to  wit:  One 
of  two  hundred  and  sixteen  dollars  and  sixty-six  cents  made  for 
lim  by  one  Rankin  Roberts,  May  1,  1890,  and  one  of  four  hun- 
dred dollars,  made  for  him  by  one  S.  T.  Taylor,  May  15,  1890. 
Defendant  then  set  forth  various  transactions  and  settlements 
arising  out  of,  and  in  connection  with,  the  business  of  the  Bir- 
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mingham  Safe  and  Lock  Company,  which  led  to  an  agreement 
made  September  12, 1891,  between  the  complainant  and  defend- 
ants. The  complainant  filed  exceptions  to  each  matter  of  de- 
fense set  forth  in  the  answer.  All  the  exceptions  except  the 
ones  referring  to  the  allegations  of  the  payments  were  sus- 
tained. After  issue  joined,  the  court  by  consent  of  parties 
appointed  a  special  master  to  take  testimony  and  make  an  ac- 
counting. The  master's  report  showed  an  amoamt  due  on  the 
debt  for  principal,  interest,  and  attorney's  fees  to  be  four  thou- 
sand and  ninety-six  dollars  and  sixty  cents.  Defendants  ex- 
cepted to  the  report  on  the  ground  that  it  was  premature,  as 
there  was  no  interlocutory  decree  settling  the  equities  of  the 
case.  The  exceptions  were  overruled  and  the  court  confirmed 
the  special  master's  report,  and  entered  a  decree  of  foreclosure 
and  sale.  The  property  mortgaged  sold  for  two  thousand  dol- 
lars and  the  master  reported  a  deficiency  of  two  thousand  three 
hnindred  and  six  dollars  and  eighty-three  cents,  for  which  amount 
the  court  entered  a  deficiency  judgment.  It  was  argued  that 
the  court  below  had  erred  in  sustaining  the  demurrer  to  and 
dismissing  the  cross-bill,  in  overruling  the  plea  of  defendant 
Delia  K.  Thomson,  in  sustaining  the  exceptions  to  the  answer 
of  defendant  J.  M.  Thomson,  in  overruling  defendants'  excep- 
tion to  the  master's  report  and  in  rendering  decree  for  four 
thousand  and  ninety-six  dollars  and  sixty  cents. 

Thomas  E.  Bugg,  for  the  appellants. 

"W.  W.  Hampton,  for  the  appellee. 

»»«  CARTER,  J.  1.  The  question  presented  by  the  plea  of 
Delia  K.  Thomson  is  an  interesting  one,  and  one  upon  which  the 
authorities  are  not  in  entire  accord.  It  is  not  denied  by  appel- 
lants that  had  the  mortgage  sought  to  *^®^  be  foreclosed  in  this 
case  been  executed  in  this  state,  it  would  have  been  valid  and  en- 
forceable under  our  laws.  Indeed,  it  has  been  held  by  this  court, 
on  more  than  one  occasion,  that  a  mortgage  properly  executed 
by  a  married  woman  and  her  husband,  conveying  the  wife's  sepa- 
rate statutory  real  estate  as  security  for  her  husband's  debt,  is 
valid:  Dzyialynski  v.  Bank  of  Jacksonville,  23  Fla.  346;  Ballard 
V.  Lippman,  32  Fla.  481.  It  is  insisted,  however,  that  under  the 
laws  of  Alabama  a  married  woman  is  without  capacity  to  bind 
herself  or  her  property  as  security  for  the  debt  of  her  husband, 
and  as  the  mortgage  sought  to  be  enforced  in  this  case  was  ex- 
ecuted, and  the  debt  secured  thereby  was  payable  in  that  state, 
and  all  the  parties  were  there  domiciled,  that  those  laws  necessa- 
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rily  entered  into  and  became  a  part  of  the  contract  rendering  it 
void  in  that  state;  and  that,  being  void  in  Alabama,  it  is  by  vir- 
tue of  interstate  law,  void  in  Florida.  It  may  be  admitted  that 
this  argument  has  strong  application  to  the  note  executed  by 
Mrs.  Thomson  with  her  husband,  which  the  mortgage  was  given 
to  secure,  for  the  note  being  a  general  personal  obligation,  if 
void  by  the  laws  of  the  state  in  which  it  was  executed  and  made 
payable,  it  ought  likewise  to  be  void  in  every  other  state  where 
it  is  sought  to  be  enforced.  But  it  does  not  follow  that  because 
Mrs.  Thomson  is  not  bound  by  the  note  it  is  for  that  reason 
totally  void.  It  still  remains  a  valid  obligation  of  her  husband 
which  she  can  in  this  state  secure  by  a  mortgage  of  her  separate 
statutory  property:  Dzyialynski  v.  Bank  of  Jacksonville,  23  Fla. 
346.  We  do  not  understand  that  any  principle  of  interstate  law 
requires  us  to  test  the  validity  or  sufficiency  of  conveyances  '^^'^ 
of,  or  liens  upon,  real  estate  in  this  state  by  the  laws  of  other 
states  or  nations,  even  though  suoh  contracts  may  have  been 
executed,  or  given  to  secure  the  performance  of  some  act,  within 
their  jurisdiction.  The  reasons  why  we  should  not  are  obvious. 
The  subject  matter,  with  reference  to  the  title  of  which  the 
conveyance  or  lien  is  executed,  being  at  the  time  of  such  execu- 
tion an  immovable  thing,  not  only  located  beyond  the  control 
of  that  sovereignty  within  whose  jurisdiction  the  contract  is 
executed,  and  forever  so  to  remain,  but  then  within  the  exclu- 
sive jurisdiction  of  another  independent  sovereignty,  and  for- 
ever so  to  remain,  the  parties  to  such  conveyance  are  presumed 
to  have  contracted,  at  least  so  far  as  the  immovable  thing  is  con- 
cerned, with  reference  to  the  laws  of  that  jurisdiction  within 
whose  borders  the  thing  is  situated.  And  no  sovereign  state, 
without  express  legislative  sanction,  is  presumed  to  surrender  to 
owners  of  immovable  property  within  its  limits  the  power  to  en- 
cumber or  change  the  title  thereto  in  any  other  manner  than 
that  pointed  out  by  its  laws.  It  is,  therefore,  almost  universally 
held  that  so  far  aa  real  estate  or  immovable  property  is  con- 
cerned, we  must  look  to  the  laws  of  the  state  where  it  is  situated 
for  the  rules  which  govern  its  descent,  alienation,  and  transfer, 
and  for  the  construction,  validity,  and  effect  of  oonveyances 
thereof  (United  States  v.  Cro^y,  7  Cranch,  115;  McGoon  v. 
Scales,  9  Wall.  23;  Brine  v.  Insurance  Co.,  96  U.  S.  627;  Gault 
V.  Van  Zile,  37  Mich.  22;  Bissell  v.  Terry,  69  HI.  184;  West  v. 
Fitz,  109  111.  425;  Fessenden  v.  Taft,  65  N.  H.  39;  Curtis  v.  Hut- 
ton,  14  Ves.  537;  Frierson  v.  Williams,  57  Mies.  451;  Crolly  v. 
Clark,  20  Fla.  849;  Frazier  v.  Bogg,  37  Fla.  307);  and  it  is  '*®' 
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to  the  same  law  that  we  must  look  for  the  rules  governing  the 
capacity  of  the  parties  to  such  contracts  or  conveyances,  and 
their  rights  under  the  same:  Doyle  v.  McGuire,  38  Iowa,  410; 
Baum  V.  Birchall,  150  Pa.  St.  164;  30  Am.  St.  Eep.  797;  Chap- 
man V.  Robertson,  6  Paige,  627;  31  Am.  Dec.  264;  Succession 
of  Larendon,  39  La.  Ann.  952;  Succession  of  Cassidy,  40  La. 
Ann.  827;  2  Parsons  on  Contracts,  *572;  Story  on  Conflict  of 
Laws,  sec.  431;  Eorer  on  Interstate  Law,  263.  It  would  seem, 
therefore,  that  upon  principle  the  mortgage  in  this  case  should 
be  subjected  to  the  laws  of  this  state,  in  order  to  ascertain  its 
validity,  construction,  and  the  capacity  of  the  parties  to  execute 
it,  rather  than  to  the  laws  of  the  state  of  Alabama,  within  whose 
borders  the  real  estate  is  not  situated,  and  as  to  which  her  laws 
can  have  no  extraterritorial  effect.  While  a  contrary  opinion 
was  entertained  in  Ohio  (Evans  v.  Beaver,  50  Ohio  St.  190;  40 
'Am.  St.  Eep.  66Q),  it  has  been  held  in  several  well-considered 
cases  that  although  by  the  laws  of  the  state  of  a  married  wo- 
man's domicile  she  has  no  capacity  to  execute  a  mortgage  upon 
her  separate  estate  as  security  for  the  debt  of  her  husband,  yet 
if  she  in  that  state  executes  a  mortgage  of  that  character  upon 
real  estate  situated  in  another  state  whose  laws  permit  a  mar- 
ried woman  to  mortgage  her  property  to  secure  such  a  debt,  the 
mortgage  will  in  the  latter  state  be  held  valid,  and  enforceable 
in  its  courts  by  appropriate  proceedings:  Post  v.  First  Nat. 
Bank,  38  111.  App.  259;  affirmed  in  138  111.  559;  Cochran  v. 
Benton,  126  Ind.  58;  Johnston  v.  Gawtry,  11  Mo.  App.  322. 
See,  also,  Frierson  v.  Williams,  57  Miss.  451;  Goddard  v.  ^^^ 
Sawyer,  9  Allen,  78;  Swank  v.  Hufnagle,  111  Ind.  453,  where 
the  same  principles  were  applied  to  a  different  state  of  facts. 
We  hold  that,  notwithstanding  Mrs.  Thomson's  incapacity  by 
the  laws  of  Alabama  to  execute  the  mortgage  sought  to  be  fore- 
closed here,  she  was  capable  under  our  laws  of  executing  in 
Alabama,  a  mortgage  upon  her  separate  statutory  real  property 
in  this  state  to  secure  her  husband's  debt,  and  that  her  plea  was 
properly  overruled.  This  conclusion  also  disposes  of  those  por- 
tions of  the  cross-bill  and  answer  of  the  defendant  John  M. 
Thomson  which  cover  the  same  matters  as  this  plea. 

2.  The  answer  and  cross-bill  of  the  defendant  John  M. 
Thomson  alleged  that  there  was  included  in  the  obliga- 
tion evidencing  the  mortgage  debt  the  sum  of  three  hun- 
dred dollars  which,  under  the  laws  of  the  state  of  Ala- 
bama was  usurious  interest,  and  that  under  the  laws  of 
that    state    usury    forfeited   all    interest    upon    the    principal 
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debt  as  to  wliicli  unlawful  interest  was  charged.  As  this  obli- 
gation was  a  personal  one,  and  it  was  executed  and  to  be  per- 
formed in  the  state  of  Alabama,  having  no  reference  to  immov- 
able property  in  this  state,  we  think  its  validity  and  interpreta- 
tion are  governed  by  the  laws  of  the  former  state:  Perry  v.  Lewis, 
6  Fla.  555.  Therefore,  although  in  this  state  there  were  no 
laws  against  usury  at  the  time  of  the  execution  of  this  obligation, 
yet  if  it  is  tainted  with  usury  by  the  laws  of  Alabama,  where 
it  was  executed,  and  made  payable,  and  where  all  the  parties  re- 
sided at  the  time  of  its  execution,  we  think  the  infirmity  follows 
it  to  this  state,  even  when  secured  by  a  mortgage  on  lands  in  this 
state.  The  authorities  are  not  entirely  unanimous  on  this  point, 
but  we  tihink  the  weight  of  '^®'"  them,  supported  by  principle,  sus- 
tains the  proposition  that  a  note  executed  and  payable  in  one 
state,  though  secured  by  a  mortgage  on  lands  in  another,  will  be 
governed  as  to  the  rate  of  interest  it  shall  bear  by  the  laws  of 
the  former;  and  if  by  such  laws  all  interest  is  forfeited  for  usury, 
the  same  result  will  follow,  upon  foreclosure  of  the  mortgage  se- 
curing it,  in  the  state  where  the  mortgage  lands  are  situated: 
1  Jones  on  Mortgagee,  sec.  657;  2  Parsons  on  Contracts,  *585; 
Story  on  Conflict  of  Laws,  sec.  305;  Rorer  on  Interstate  Law, 
110  et  seq.;  Arnold  v.  Potter,  22  Iowa,  194;  Maynard  v.  Hall,  92 
Wis.  565;  DeWolf  v.  Johnson,  10  Wheat.  367;  Call  v.  Palmer, 
116  U.  S.  98. 

3.  We  think  the  rulings  of  the  circuit  court  upon  those  por- 
tions of  the  answer  and  cross-bill  of  the  defendant  John  M. 
Thomson,  relating  to  transactions  and  settlements  arising  out  of 
and  in  connection  with  the  business  of  the  Birmingham  Safe 
and  Lock  Company,  were  correct.  The  appellants  say  in  their 
brief  that  tHese  matters  were  not  introduced  into  the  cross-bill 
and  answer  for  the  purpose  of  obtaining  any  settlement  thereof, 
but  only  to  show  that  in  connection  with  a  transfer  of  stock  in 
said  company  the  note  and  mortgage  now  sought  to  be  foreclosed 
were  treated  of  in  such  a  way  as  to  show  that  complainant  is  now 
debarred  of  the  relief  sought  by  foreclosure  of  the  mortgage.  As 
appellants  have  confined  their  argument  to  this  statement  of  their 
claim,  we  shall  consider  that  question  only,  without  expressing 
an  opinion  as  to  whether  the  items  claimed  in  the  cross-bill  as 
setoffs  to  the  mortgage  debt  can,  either  by  answer  or  cross-bill, 
be  available  as  such  in  an  equitable  proceeding  to  foreclose  the 
mortgage. 

^^^  It  was  distinctly  averred  in  the  cross-bill,  as  well  as  the 
answer,  that  the  agreement  entered  into  between  the  complain- 
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ant  and  tlie  defendants  on  September  12,  1891,  was  the  result  of 
negotiations  for  a  final  settlement  of  all  matters  between  the  par- 
ties, but  that  the  complainant  declined  to  permit  the  note  and 
mortgage  now  sought  to  be  enforced  to  be  included  in  such  set- 
tlement. By  the  terms  of  the  agreement  of  September  12,  1891, 
the  complainant  became  the  owner  of  all  the  stock  and  plant  of 
the  Safe  and  Lock  Company,  and  the  defendant  John  M.  Thom- 
son retained  an  option  authorizing  him  to  sell  the  Safe  and  Lock 
Company's  business  at  not  less  than  twenty-five  thousand  dollars, 
which  amount  complainant  was  to  accept  in  full  of  all  demands 
against  defendant,  release  all  claims  to  the  capital  stock  and 
plant  of  the  company,  and  allow  defendant  as  commissions  for 
making  such  sale  any  amount  realized  therefrom  in  excess  of 
twenty-five  thousand  dollars,  and  in  addition  the  note  and  mort- 
gage involved  in  this  suit.  It  is  very  clear  that  this  agreement 
did  not  regard  the  note  and  mortgage  as  settled;  on  the  con- 
trary, it  was  thereby  recognized  as  a  valid  existing  obligation.  It 
is  nowhere  averred  that  the  defendant  secured,  or  tried  to  se- 
cure, a  purchaser  for  the  Safe  and  Lock  Company's  property,  or 
that  he  could  have  secured  one  within  the  reasonable  time  con- 
templated by  his  option.  The  sale  of  this  property  by  defendant 
at  not  less  than  twenty-five  thousand  dollars  was  a  condition  pre- 
cedent on  his  part  to  his  right  to  recover  commissions  or  to  a 
surrender  of  the  note  and  mortgage;  and  in  regard  to  conditions 
precedent  it  is  an  elementary  rule  of  law  that  there  must  be  at 
least  a  substantial  performance  thereof  in  order  to  authorize  a 
recovery  as  for  performance  of  the  contract.  An  allegation  that 
the  opposite  party  refuses  to  *^^®  permit  performance  of  condi- 
tions precedent  is  not  equivalent  to  an  allegation  of  performance 
(Myrick  v.  Merritt,  22  Fla.  335);  and  especially  is  this  true  where 
the  complaining  party,  as  in  this  case,  does  not  allege  his  willing- 
ness and  ability  to  perform  at  the  time  of  such  refusal,  or  at  any 
time  prior  to  the  expiration  of  the  period  fixed  for  performance. 
It  is  true  that  an  absolute  repudiation  of  his  part  of  a  contract  by 
one  of  the  parties  thereto  prior  to  the  time  fixed  by  the  contract 
for  performance  of  the  agreement  of  the  other  party,  or  while 
the  contract  is  being  performed  by  suoh  other  within  the  time 
limited,  will  entitle  such  other  party  to  an  action  for  damages  as 
for  a  breach  of  the  contract  (Myrick  v.  Merritt,  22  Fla.  335;  Sul- 
livan v.  McMillan,  26  Fla.  543);  but  in  this  case  the  defendant 
does  not  allege  or  claim  any  damage  to  him  arising  from  the  com- 
plainant's alleged  repudiation  of  the  contract,  and  in  no  case 
can  a  repudiation  of  a  contract  by  one  party  be  held  equivalent 
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to  performance,  or  a  legal  excuse  for  nonperformaiice  by  the 
other  party  of  conditions  precedent,  so  as  to  authorize  recovery 
48  for  performance  of  such  conditions  precedent. 

4.  The  questions  of  usury  in,  and  payments  made  upon,  the 
note  and  mortgage  sought  to  be  foreclosed  were  matters  of  defense 
proper  to  be  pleaded  in  defendant's  answer  (1  Beach's  Modern 
Equity  Practice,  sec.  349;  Wiltsie  on  Mortgage  Foreclosure,  sees. 
544,  411),  and  for  that  reason  improper  to  be  exhibited  by  cross- 
bill, as  the  amounts  so  claimed  were  alleged  to  be  less  than  the 
mortgage  debt:  Sanderson  v.  Sanderson,  17  Fla.  820;  Sammis  v. 
L'Engle,  19  Fla.  800. 

5.  The  exceptions  of  defendants  to  the  special  master's  report 
were  properly  overruled.  The  reference  **^*  decree  authorized 
the  master  "to  take  testimony  and  make  an  accounting,"  and 
this  decree  was  entered  by  express  consent  of  the  defendants.  If, 
in  practice,  it  be  irregular  to  refer  a  chancery  cause  for  an  ac- 
counting prior  to  an  interlocutory  decree  settling  the  equities, 
«8  contended  by  defendants,  this  irregularity  in  the  present  case 
was  committed  by  defendants'  consent,  and  they  are,  therefore, 
in  no  situation  to  insist  upon  it  for  a  reversal  of  the  final  decree. 

6.  We  think  the  court  below  should  have  allowed  as  credits 
upon  the  mortgage  debt  the  payments  claimed  by  defendants  to 
have  been  made  thereon  by  Roberts  and  Taylor.  The  defendant 
John  M.  Thomson  testified  positively  that  the  complainant  had 
admitted  to  him  that  he  had  collected  the  amount  claimed  from 
Eoberts,  and  that  Taylor  paid  complainant  the  money  claimed 
to  have  been  paid  by  him  in  defendant's  presence  in  May,  1890. 
The  complainant  does  not  deny  collecting  the  amounts  claimed 
Jrom  Roberts  and  Taylor,  nor  does  he  deny  telling  defendant  that 
lie  had  collected  the  amount  claimed  from  Roberts.  He  does 
not  state  when  these  collections  were  made,  but  says  that  all 
^amounts  collected  by  him  from  Taylor  and  Roberts  were  ac- 
counted for  by  him  to  defendant  at  a  settlement  between  them 
idated  January  18,  1890.  That  in  this  settlement  all  unsecured 
•claims  against  defendant  were  included,  and  the  collections  from 
Hoberts  and  Taylor  were  accounted  for,  and  the  note  and  mort- 
gage sought  to  be  foreclosed  were  given  for  the  balance  due  upon 
«uch  settlement.  It  is  quite  evident  that  complainant  is  mis- 
taken as  to  these  collections  being  included  in  that  settlement,  be- 
<?au8e  his  receipt  to  defendant  for  the  notes  of  Rankin  Roberts, 
xipon  which  the  collection  from  Roberts  claimed  as  a  ^^  pay- 
ment was  made,  is  dated  January  28,  1890,  ten  days  after  the 
•complainant  claims  to  have  accounted  for  the  collection  from 
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Roberts.  This  receipt  expressly  states  that  the  proceeds  of  the 
Eoberts  notes  when  collected  are  to  be  placed  to  the  credit  of 
John  M.  Thomson's  indebtedness  to  complainant. 

7.  The  appellee  states  in  his  brief  that  he  is  willing  to  remit 
the  amounts  found  by  this  court  proper  to  be  deducted  on  account 
of  usury,  according  to  the  allegations  of  the  answer  of  the  de- 
fendant John  M.  Thomson,  in  case  this  court  is  of  opinion  that 
the  circuit  court  ought  to  have  allowed  the  defense  of  usury  in 
this  case.  We  are  of  opinion  that  the  court  should,  under  the 
allegations  of  the  answer,  have  deducted  from  the  mortgage 
debt  the  sum  of  three  hundred  dollars  claimed  to  have  been 
usurious,  together  with  all  interest  upon  that  sum  and  upon  the 
six  hundred  dollars  principal  debt  upon  which  the  said  sum  of 
three  hundred  dollars  usurious  interest  was  charged.  It  was 
not  alleged  in  the  answer  or  cross-bill  that  the  one  hundred 
dollars  charged  for  advancing  the  eighteen  hundred  and  twenty 
dollars,  was  illegal  interest  or  usurious  according  to  the  laws 
of  the  state  of  Alabama.  We  think,  therefore,  that  the  ex- 
ceptions to  this  item  in  the  answer  were  properly  sustained: 
1  Beach's  Modem  Equity  Practice,  sec.  349,  and  notes.  The 
final  decree  includes  interest  at  eight  per  cent  upon  the  mort- 
gage debt  to  the  date  of  the  decree.  The  usurious  item  of  three 
hundred  dollars  with  all  interest  upon  same,  and  all  interest 
upon  the  six  hundred  dollars  above  mentioned,  should  have 
been  excluded  from,  and  the  payments  made,  viz:  Two  hundred 
and  sixteen  dollars  and  sixty-six  cents,  May  1,  1890,  and  four 
hundred  dollars.  May  10,  1890,  should  have  been  duly  credited 
to  the  mortgage  debt  in  computing  the  amount  due  thereon  for 
the  final  decree  of  foreclosure.  The  usurious  item  and  the  in- 
terest to  be  deducted  on  account  thereof  at  the  date  of  the  final 
***  decree  of  foreclosure  amounted  to  five  hundred  and  sixty- 
four  dollars  and  eighty  cents;  the  payments  with  interest  to 
the  date  of  the  decree,  amounted  to  seven  hundred  and  eighty- 
one  dollars  and  seventy-four  cents,  a  total  of  thirteen  hun- 
dred and  forty-six  dollars  and  fifty-four  cents.  We  think 
this  sum  is  proper  to  be  deducted  from  the  amount  of  the  decree 
of  foreclosure,  and  will  modify  same  to  that  extent. 

It  will,  therefore,  be  ordered  that  the  decree  of  foreclosure, 
dated  September  22, 1893,  be  modified  so  that  the  amount  therein 
decreed  to  be  due  for  principal,  interest  and  attorney's  fees  upon 
the  mortgage  debt  at  the  date  of  the  decree  will  be  two  thousand 
seven  hundred  and  fifty  dollars  and  six  cents,  instead  of  four 
thousand  and  ninety-six  dollars  and  sixty  cents,  and  as  modified 
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that  decree  will  be  affirmed:  Garvin  v.  Watkins,  29  Fla.  151; 
Price  V.  Baden,  39  Fla.  218.  The  money  decree  for  deficiency, 
entered  January  25,  1894,  is  reversed,  with  directions  to  the 
circuit  court  to  enter  judgment  for  the  proper  amount  of  such 
deficiency,  taking  as  a  basis  for  estimating  same  the  decree  of 
foreclosure  as  modified  by  this  court. 
The  appellee  will  be  taxed  with  the  costs  of  this  appeal. 


MORTGAGE— VALIDITY  OF-CONFLICT  OF  LAWS.-The  de- 
cisions respecting  the  place  of  a  contract  consisting  of  tlie  borrow- 
ing and  lending  of  money,  and  the  taking  of  an  obligation  for  its 
repayment,  are  not  harmonious.  The  general  tendency  of  the  au- 
thorities where  a  loan  is  secured  by  a  mortgage  ia  to  regard  the 
contract,  at  least  In  so  far  as  it  is  attempted  to  be  enforced  against 
the  mortgaged  premises,  as  a  contract  of  the  place  where  they  are 
situated,  though  it  is  by  its  terms  made  payable  elsewhere:  Mono- 
graphic note  to  McGarry  v.  Nicklin,  55  Am.  St.  Rep.  50,  51.  Com- 
pare Evans  v.  Beaver,  50  Ohio  St.  190;  40  Am.  St.  Rep.  666;  and 
Baum  V.  Birchall,  150  Pa.  St  164;  30  Am.  Rep.  797,  and  note. 

USURY-CONFLICT  OF  LAWS.— If  a  note  and  mortgage  of 
lands  situated  in  one  state  are  made  and  executed  in  another  slate, 
usuiy  cannot  be  set  up  as  a  defense  to  an  action  thereon  in  the 
former  state,  provided  the  interest  contracted  to  be  paid  is  legal 
under  the  laws  of  the  state  where  the  contract  was  made:  Pioneer 
Savings  etc.  Co.  v.  Cannon,  96  Tenn.  599;  54  Am.  St.  Rep.  858. 
But  the  doctrine  of  the  principal  case  is  the  better  one,  and  is  sup- 
ported by  Meroney  v.  Atlanta  etc.  Assn.,  116  N.  C.  882;  47  Am.  St. 
Rep.  841;  Thornton  v.  Dean,  19  S.  C.  583;  45  Am.  Rep.  796.  Com- 
pare with  the  principal  case,  Milliken  v.  Pratt,  125  Mass.  374;  28 
Am.  Rep.  241. 

CONTRACTS  —  CONDITIONS  PRECEDENT  —  PREVENTION 
OF  PERFORMANCE.— It  is  held  that  conditions  precedent  on 
plaintiff's  part  must  be  performed  and  proved  to  entitle  him  to 
recover  on  a  contract:  Eldridge  v.  Rowe,  2  Gilm.  91;  43  Am.  Dec. 
41.  He  cannot  recover  a  quantum  meruit  in  an  action  of  covenant 
after  having  failed  to  prove  performance  of  a  condition  precedent: 
Morford  v.  Mastin,  6  T.  B.  Mon.  609;  17  Am.  Dec.  168.  A  right  de- 
pending upon  a  condition  precedent  does  not  accrue  unless  the  con- 
dition is  performed,  although  performance  becomes  impossible  by 
the  act  of  God:  Mizell  v.  Burnett,  4  Jones,  249;  69  Am.  Dec.  744. 
But  one  who  prevents,  or  makes  impossible,  the  performance  of  a 
condition,  cannot  take  advantage  of  its  nonperformance:  Cape 
Fear  etc.  Nav.  Co.  v.  Wilcox,  7  Jones,  481;  78  Am.  Dec.  260.  See 
Hunt  V.  Test,  8  Ala.  713;  42  Am.  Dec.  659;  Rankin  v.  DarneU,  11 
B.  Mon.  30;  52  Am.  Dec.  557. 


City  op  Tampa  v.  Kaunitz, 

[39  Florida,  683.] 
TAXATION— ASSESSMENT,  WHO   MAY  MAKE.— It  is  es- 
■entlal  to  the  validity  of  a  tax  that  the  assessment  be  made  by  the 
officer  authorized  by  law  to  make  it.    He  must  be  either  an  officer 
de  jure  or  de  facto. 

OFFICER  DE  FACTO,  WHO  IS  NOT.— A  person  employed 
by  a  city  council  to  aid  an  assessor  in  making  an  assessment,  is  not 
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an  officer  de  facto,  but  merely  an  employ^,  and  an  assessment  made 
by  such  assistant  is  void. 

TAXATION— EXEMPTION  BY  CITY.— No  city  or  town  has 
power  by  contract,  or  otherwise,  to  exempt  property  from  taxation. 

ASSESSMENT— ILLEGAL  ACT— FRAUD— GOOD  FAITH. 
An  illegal  act  done  with  a  fraudulent  purpose  avoids  an  assessment. 
An  illegal  act  committed  in  good  faith  will  no*^  avoid  an  assess- 
ment. A  legal  assessment  with  an  improper  motive  is  not  an  as- 
sessment unlawfully  made. 

PRACTICE  —  ERROR  —  JUDGMENT  ON  DEMURRER.— 
Where  a  statute  requires  proof  of  allegations,  judgment  on  de- 
murrer without  proof  is  erroneous. 

The  defendant  in  error,  Kaunitz,  a  resident  taxpayer  in  the 
city  of  Tampa,  in  his  petition  alleged:  That  the  city  had,  in 
1896,  a  duly  appointed  and  qualified  assessor;  that  during  that 
year  said  assessor  performed  none  of  the  duties  connected  with 
the  assessment;  that  by  virtue  of  a  resolution  of  the  city 
council  the  finance  committee  employed  one  S.  L.  Biglow  to  aid 
the  assessor  in  making  the  city  assessment  for  1896;  that  said 
Biglow  made  the  assessment,  and  the  legal  assessor  had  nothing 
to  do  with  it;  that,  the  city  of  Tampa  by  contract  with  the  Tampa 
Bay  Hotel  Company,  exempted  that  company  from  all  taxes 
eave  two  hundred  dollars;  that  by  ordinance  the  city  of  Tampa 
had  exempted  the  property  of  a  certain  railroad,  and  also  certain 
property  of  the  Tampa  Water  Works  Company  from  city  taxa- 
tion; that  said  property  was  not  exempt  from  taxation  by  the 
constitution  and  laws  of  Florida;  that  in  order  to  make  the  as- 
sessment apparently  valid  the  city  assessor  placed  the  assess- 
ment of  the  Tampa  Bay  Hotel  Company's  property,  of  the  rail- 
road property  above  mentioned,  and  of  the  water  works  com- 
pany's property  above  mentioned  upon  the  assessment-roll,  but 
with  the  exception  of  the  two  hundred  dollars  paid  by  the  said 
hotel  company,  no  taxes  had  been  collected  upon  such  assess- 
ments; that  in  1896  property  to  the  value  of  six  thousand  dol- 
lars was  omitted  entirely  from  the  assessment-roll;  that  by  reason 
of  these  irregularities  and  exemptions  the  assessment  of  1895 
was  unconstitutional,  illegal,  and  void.  The  petitioner  prayed 
that  the  court  declare  the  said  assessment  unconstitutional,  il- 
legal, and  void.  The  city  of  Tampa  demurred  upon  various 
grounds,  the  substance  of  which  is  stated  in  the  opinion  of  the 
court.  The  court  overruled  the  demurrer;  and  the  defendant 
refusing  to  answer,  the  court  entered  judgment  on  the  demurrer 
to  the  effect  that  the  assessment  was  unlawful. 

William  Hunter,  for  the  plaintiff  in  error. 

F.  M,  Simonton,  for  the  defendant  in  error. 


204  City  of  Tampa  v.  Kaunitz.  [Florida, 

**'  CARTER,  J.  The  assignments  of  error  complain:  1.  That 
the  court  erred  in  overruling  the  demurrer  to  the  petition;  2. 
That  the  court  erred  in  declaring  the  assessment  of  petitioner's 
property  unlawfully  made. 

1.  We  think  a  proper  consideration  of  all  substantial  questions 
suggested  by  the  demurrer  to  the  petition  can  be  had  by  ascer- 
taining: A,  Whether  the  assessment  for  taxes  of  1896  was  void 
because  made  by  Biglow,  instead  of  the  auditor  of  the  city  of 
Tampa;  B.  Whether  the  city  of  Tampa  had  power,  by  contract 
or  otherwise,  to  exempt  from  taxation  the  various  properties  al- 
leged in  the  petition;  C.  Whether  the  ®®*  exemptions  of  taxable 
property  by  the  city,  the  omissions  of  taxable  property  from  its 
tax  rolls,  and  the  placing  thereon  of  property  legally  taxable,  in 
order  to  make  the  rolls  apparently  valid,  but  with  no  intention 
on  the  part  of  the  city  of  collecting  the  taxes  due  thereon,  will 
justify  a  court  in  setting  aside  the  whole  assessment  in  a  proceed- 
ing by  petition  under  our  statute,  section  1542  of  the  Revised. 
Statutes. 

A.  We  think  the  first  question  must  be  answered  affirmatively. 
Section  4,  chapter  4496,  approved  May  29,  1895,  being  the  pres- 
ent charter  of  the  city  of  Tampa,  provides  that  "the  government 
of  said  city  shall  be  carried  on  by  the  following  officers:  A  mayor, 
eleven  councilmen,  a  marsihal,  a  clerk,  a  treasurer,  a  municipal 
judge,  a  tax  collector,  and  auditor  w'ho  shall  also  be  assessor  of 
taxes,  a  chief  of  the  fire  department,  and  such  other  officers  as 
may  be  created  by  ordinance  of  the  city  not  inconsistent  herewith, 
and  all  of  said  officers  shall  be  qualified  electors  of  said  city  of 
Tampa,  and  shall  perform  such  duties  and  receive  such  compensa- 
tion as  may  be  prescribed  by  ordinances  of  the  city  of  Tampa, 
not  inconsistent  with  the  provisions  of  this  charter."  By  section 
10  it  is  provided  that  the  mayor  shall,  by  and  with  the  consent 
of  the  city  council,  appoint  some  suitable  person  to  be  called  the 
auditor  of  said  city,  who  shall  also  act  as  assessor  of  said  city, 
who  shall  give  such  bond  as  the  council  may  direct  and  whose 
duty  and  compensation  shall  be  fixed  by  ordinances,  except  as 
herein  provided.  Section  31  makes  it  the  duty  of  the  tax  assessor 
of  the  city,  between  April  1st  and  July  1st  of  each  year,  to  ascer- 
tain by  diligent  inquiry  all  taxable  personal  property  and  all 
taxable  real  estate  in  the  city  and  the  names  of  the  persons  own- 
ing same  on  April  1st  in  each  year,  and  to  ®®'  make  an  assess- 
ment of  all  taxable  property.  It  requires  him  to  visit  and  inspect 
all  real  estate  and  affix  a  valuation  thereon,  and  he  is  to  require 
the  owners  of  personal  property  to  return  and  value  same  under 
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oath,  which  he  is  authorized  to  administer,  and  any  person  re- 
fusing to  make  such  oath  is  not  permitted  afterward  to  reduce 
the  valuation  of  such  personal  property  for  that  year.  By  sec- 
tion 34  the  assessor  is  required  to  value  all  personal  property  not 
returned  under  oath  according  to  his  best  judgment  and  infor- 
mation. Other  provisions  of  the  charter  require  the  assessor  to 
make  out  assessment  rolls  in  the  manner  specified  therein,  to  meet 
with  the  city  board  of  equalization  on  the  first  Monday  in  July 
of  each  year,  for  the  purpose  of  reviewing  the  assessment  rolls, 
to  calculate  and  carry  out  the  several  amounts  of  taxes,  after  the 
amount  to  be  raised  has  been  determined,  and  after  completing 
the  rolls  to  append  to  them  an  affidavit  as  to  the  correctness  of 
the  rolls  and  of  the  valuations  of  property  made  by  him,  and  to 
issue  and  attach  to  the  original  roll  a  warrant  in  the  form  prer 
ecribed  by  section  38,  commanding  the  tax  collector  to  collect 
the  taxes  therein'  by  saJe  of  the  assessed  property.  The  charter 
of  the  city  having  expressly  committed  these  duties  relating  to 
the  assessment  of  taxes  to  the  auditor,  the  city  had  no  power  to 
transfer  them  to  any  other  person:  Tampa  v.  Salomonson,  35 
Fla.  446.  We  do  not  understand  that  the  resolution  of  the 
city  council,  referred  to  in  the  petition,  undertook  to  transfer 
the  duties  of  tax  asse^or  from  the  auditor  to  the  persons  author- 
ized to  be  employed  by  the  finance  committee.  The  persons  so 
employed  were  merely  assistants  to  the  auditor  in  making  the 
assessment.  No  new  office  was  attempted  ***  to  be  created  by 
this  resolution,  nor  did  the  resolution  attempt  to  authorize  the 
employe  to  make  the  assessment  exclusively  of  the  auditor.  Big- 
low,  the  employe  under  this  resolution,  did  not  pretend  to  be  the 
rightful  auditor  or  assessor  of  the  city.  He  did  not  attempt  to 
oust  the  legal  incumbent  of  these  offices,  nor  did  he  assume  to  be 
the  rightful  occupant  thereof.  Biglow  was  not  an  officer,  nor  did 
he  pretend  to  be  an  officer  of  the  city.  He  was  a  mere  employ^ 
of  the  council,  having  and  claiming  no  other  or  higher  rights 
or  duties  than  those  of  an  assistant  to  the  auditor  in  the  matter 
of  making  city  assessments  of  taxes.  Biglow  was  not,  therefore, 
an  officer  de  facto  whose  acts  as  such  would  be  valid  as  to  third 
persons,  as  was  the  case  in  the  Kiseimmee  City  v.  Cannon,  26 
Fla.  3:  1  Blackwell  on  Tax  Titles,  sec.  170;  Cooley  on  Taxa- 
tion, 251;  Mechem  on  Public  Officers,  sees.  319,  321;  Black  on 
Tax  Title,  sec.  93;  Birch  v.  Fisher,  13  Serg.  &  R.  208;  Hawkins 
V.  Jonesboro,  63  Ga.  527;  Paldi  v.  Paldi,  84  Mich.  346;  Farring- 
ton  V.  New  England  etc.  Co.,  1  N.  Dak.  102;  Bailey  v.  Fisher, 
38  Iowa,  229;  Munson  v.  Minor,  22  111.  595.     We  think  it  is  ab- 
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flolutely  eeeential  to  the  validity  of  a  tax  levy,  that  the  assessment 
be  made  by  the  officer  authorized  by  law  to  make  it.  The  person 
making  the  assessment  must  be  that  officer,  either  de  jure  or  de 
facto.  We  do  not  mean  to  intimate  that  the  officer  must  person- 
ally perform  every  act  connected  with  the  assessment  and  the 
making  of  the  tax  roll.  Many  of  these  acts  are  of  a  clerical  na- 
ture, involving  no  exercise  of  discretion,  and  having  no  relation 
to  any  right  of  the  taxpayer.  A  very  large  portion  of  these  duties 
consists  in  transcribing  ®®''  upon  the  rolls  the  various  assess- 
ments, and  in  calculating  the  amounts  of  taxes  levied  thereon. 
The  assessor  may  call  to  his  assistance  the  services  of  other  per- 
sons, whether  officers  or  not,  in  the  performance  of  all  clerical 
or  ministerial  duties,  and  the  assessment  will  not  be  invalid  for 
that  reason  if  the  work  of  others  is  done  under  his  supervision, 
or  is  ratified  or  adopted  by  him.  But  if  the  assessor,  either  from 
neglect  or  because  of  other  pressing  duties  devolving  upon  him, 
permits  his  assistants  to  perform  all  the  duties  relating  to  the 
assessment  for  a  whole  tax  year,  while  he  abstains  from  any  duty 
connected  therewith,  an  assessment  so  made  will  be  utterly  void, 
and  it  is  the  duty  of  the  courts  to  so  declare  it.  The  reasons  are 
succinctly  stated  by  Mr.  Blackwell  (IBlackwell  on  Tax  Titles,  sec. 
168) as  follows:  "The  statute  being  the  authority,  and  the  officer 
the  agent  to  execute  it,  and  no  one  being  empowered  to  do  the  act 
except  the  person  specially  designated  in  the  law  for  that  purpose, 
it  follows  that  a  stranger  to  the  power  cannot  execute  it.  The 
power  is  conferred  upon  the  officer,  not  the  man.  It  is  an  offi- 
cial, not  a  personal  trust.  It  does  not  rest  upon  confidence,  but 
upon  official  responsibility.  Hence  the  only  security  of  the 
proprietor  of  the  estate  is  the  official  character  of  the  person  to 
whom  the  power  is  committed.  This  security  mainly  depends 
upon  the  responsibility  of  the  officer  to  the  government,  the  sanc- 
tity of  his  oath  of  office,  and  his  liability  to  those  whose  rights 

are  violated  by  his  wrongful  acts The  citizen  is  entitled  to 

all  the  protection  against  fraud,  rapacity,  and  abuse  of  authority, 
in  the  sale  of  his  property,  which  official  responsibility  can  se- 
cure." The  petition  distinctly  avers  that  the  auditor  or  assessor 
performed  no  "duties  whatever  connected  *®^  with  the  assess- 
ment of  taxes  for  the  city  of  Tampa  during  the  year  1896";  that 
■**the  said  assessment  was  made  by  the  said  Biglow  exclusively  and 
that  the  legal  assessor  of  the  city  of  Tampa  had  nothing  what- 
ever to  do  with  the  assessment  aforesaid."  If  these  allegations  are 
true,  the  assessment  of  petitioner's  personal  as  well  as  real  prop- 
erty was  void:  Welty  on  Assessments,  sec.  10;  Cooley  on  Taxa- 
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tion,  248;  Black  on  Tax  Titles,  sec.  92;  Stokes  v.  State,  24  Miss 
621;  Munson  v.  Minor,  22  111.  595;  Ferris  v.  Coover,  10  Cal.  589; 
People  V.  Hastings,  29  Cal.  449;  People  v.  WMte,  47  Cal.  616; 
Farrington  v.  New  England  etc.  Co.,  1  N.  Dak.  102;  Snell  v. 
Fort  Dodge,  45  Iowa,  564.  The  allegations  of  the  petition  being 
sufficient  to  show  that  the  assessment  was  void  because  made  by 
an  unauthorized  person,  we  would  ordinarily  affirm  the  judg- 
ment without  expressing  an  opinion  upon  the  two  other  propo- 
sitions stated  in  the  beginning  of  this  paragraph,  but  as  the  judg- 
ment must  be  reversed  upon  another  ground,  and  these  ques- 
tions will  arise  in  the  further  progress  of  the  case,  we  will  pro- 
ceed to  consider  them  here. 

B.  Did  the  city  of  Tampa  have  power  by  contract  or  other- 
wise to  exempt  from  taxation  the  properties  of  the  South  Florida 
Division  of  the  Savannah,  Florida,  and  Western  Eailway  Com- 
pany, and  the  Tampa  Water  Works  Company,  and  to  perpetually 
bind  itself  to  accept  from  the  Tampa  Bay  Hotel  Company  two 
hundred  dollars  per  annum  in  full  for  all  city  taxes,  without  re- 
gard to  the  value  of  its  property  or  the  rate  of  taxation  levied 
thereon?  The  plaintiff  in  error  cites  us  to  no  authorities  on  this 
point.  He  plants  himself  upon  the  proposition  that  the  exemp- 
tions were  granted  for  a  consideration,  and  that  consequently 
they  amounted  to  a  contract  with  ^^^  the  city.  But  where  does 
the  city  derive  its  authority  to  make  such  a  contract?  We  have 
not  been  cited  to  any  statute  of  this  state  authorizing  the  city 
to  exempt  this  species  of  property  from  taxation,  nor  to  make  a 
contract  so  to  do.  Without  valid  legislative  authority,  no  city 
or  town  has  power  to  bind  itself  by  contract,  either  to  forbear  to 
impose  taxes  on  particular  property,  or  to  impose  them  only 
under  given  limitations,  or  on  certain  given  conditions:  Black 
on  Tax  Titles,  sec.  63;  Cooley  on  Taxation,  200;  1  Blackwell  on 
Tax  Titles,  sees.  110,  117. 

C.  Some  courts  have  held  that  the  intentional  omission  of 
taxable  property  from  the  assessment  roll,  under  the  bona  fide 
belief  of  the  assessor  that  such  property  was  exempt  from  taxa- 
tion, the  effect  of  which  omission  was  to  increase  the  amount  of 
taxes  to  be  paid  by  other  taxpayers,  would  render  the  entire  as- 
sessment void:  Weeks  v.  Milwaukee,  10  Wis.  242;  Johnston  v. 
Oshkodi,  65  Wis.  473;  Altgelt  v.  San  Antonio,  81  Tex.  436. 
Other  courts  hold  that  such  omissions,  even  if  made  willfully,  or 
as  the  result  of  carelessness,  cannot  be  urged  to  defeat  taxes  oth- 
erwise properly  assessed;  that  in  such  cases  the  officers  may  make 
themselves  amenable  to  the  law  for  misconduct  in  office,  but 
such  conduct  cannot  "stop  the  wheels  of  government"  by  defeat- 
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ing  the  collection  of  taxes:  Dunham  v.  Chicago,  55  111.  357;  Van 
Deventer  v.  Long  Island  City,  139  N.  Y.  133.  We  think  tax 
officers  like  all  others  are  required  to  exercise  good  faith  in  per- 
forming their  official  duties.  They  should  not  use  their  official 
position,  or  official  discretion,  as  a  cover  for  fraudulent  conduct 
in  unequally  and  inequitably  "^^  adjusting  the  burdens  of  tax- 
ation. For  it  is  a  salutary  principle  of  law,  which  runs  through 
all  its  branches,  that  fraud  vitiates  and  annuls  everything  which 
it  touches.  If,  therefore,  tax  officers  intentionally  commit  an 
illegal  act  with  a  fraudulent  purpose  in  view,  as  where  taxable 
property  is  intentionally  omitted  for  an  improper  purpose,  we 
have  no  doubt  that  the  entire  assessment  is  illegal  and  void.  If, 
however,  the  omission  to  assess  taxable  property  arises  in  conse- 
quence of  a  bona  fide  belief  on  the  part  of  the  taxing  officers 
that  the  omitted  property  is  exempt  from  taxation,  or  results 
from  inadvertence  or  negligence,  without  any  intent  on  their 
part  to  impose  additional  or  unequal  burdens  upon  other  tax  pay- 
ers, the  assessment  will  not  be  held  to  be  void:  Farrington  v. 
New  England  etc.  Co.,  1  N.  Dak.  102;  McTwiggan  v.  Hunter, 
19  E.  I.  265;  Keokuk  etc.  Bridge  Co.  v.  People,  161  111.  514; 
Cooley  on  Taxation,  214-217;  Black  on  Tax  Titles,  sec.  217.  The 
petition  nowhere  alleges  that  any  property  was  omitted  from  the 
city  rolls  of  1896,  in  bad  faith  or  from  any  fraudulent  purpose. 
In  fact,  the  argument  of  defendant  in  error  in  this  court  is  prin- 
cipally directed  to  property  assessed  upon  the  roll,  and  not  to 
omissions  therefrom.  It  is  insisted  that  the  property  of  the 
Tampa  Bay  Hotel  Company,  and  of  the  South  Florida  Division 
of  the  Savannah,  Florida,  and  Western  Eailway  Company,  was 
placed  upon  the  city  rolls  for  an  improper  purpose,  viz:  to  de- 
ceive the  public,  and  make  the  city  roll  apparently  valid,  with 
no  intention  of  collecting  the  taxes  due  upon  it.  It  is  not  de- 
nied that  this  property  was  regularly  and  validly  assessed,  and 
the  taxes  due  thereon  properly  extended  ''^^^  against  it.  It  is  not 
claimed  that  this  conduct  had  any  relation  to  the  individual 
assessment  against  petitioner,  nor  that  he  was  personally  affected 
thereby  in  any  other  or  different  manner  than  all  other  taxpayers 
whose  property  was  assessed  upon  the  roll  for  that  year.  If  the 
petitioner's  assessment  was  illegal  on  that  account,  the  entire 
assessment  was  likewise  illegal.  However  reprehensible  in  morals 
the  auditor's  conduct  may  have  been  in  assessing  the  property 
complained  of,  with  an  improper  motive,  he  was,  nevertheless, 
performing  his  official  duty  when  he  assessed  it,  and  as  the  as- 
sessment, bad  it  been  made  from  good  motives,  would  have  been 
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valid,  because  conforming  to  law,  we  cannot  say  that  it  was- 
invalid  simply  because  it  was  made  from  bad  motives.     The^ 
law  cannot  descend  to  an  inquiry  into  the  motives  of  an  oJB&cer 
who  performs  an  official  act  in  strict  accordance  with  its  com- 
mand.    This  being  true,  we  cannot  hold  the  assessment  "not. 
lawfully  made,"  becai^e  the  officer  rightfully  and  legally  as-^ 
sessed  property  subject  to  taxation,  even  if  he  assessed  it  with 
a  fraudulent  motive.    The  fact  that  the  city  collector  failed  to 
collect  taxes  legally  assessed,  or  accepted  a  less  sum  than  actually 
due  in  full  settlement  of  taxes  legally  assessed,  cannot  render 
other  legal  assessments  amenable  to  the  remedy  given  by  our 
statute,  even  though  such  conduct  be  authorized  by  the  city  coun- 
cil, because  such  illegal  acts  do  not  relate  to  the  making  of  the 
assessments,  but  to  the  collection  thereof.    Our  statute,  as  will  be 
seen  by  reference  to  its  language,  given  in  the  next  succeeding 
paragraph,  does  not  undertake  to  give  a  remedy  coextensive  with 
the  powers  of  a  court  of  equity  to  prevent  the  collection  of  taxes,, 
but  is  confined  entirely  and  exclusively  to  "illegality"  of  as- 
sessments, '^^^  and  authorizes  the  court  to  "declare  the  assess- 
ment not  lawfully  made/'  "if  found  to  be  illegal."    All  inquiries- 
upon  a  petition  under  this  sti.tute  must  be  confined  to  illegal- 
ities in  the  assessment,  and  thay  cannot  be  directed  to  other 
grounds  of  complaint  against  the  enforcement  of  taxes  as  to- 
which  the  assessment  was  lawfully  made:  Shear  v.  Commission- 
ers, 14  Fla.  146. 

2.  Although  the  demurrer  to  the  petition  was  properly  over- 
ruled, for  the  reasons  given  in  the  first  part  of  this  opinion,  we 
think  the  court  erred  in  rendering  final  judgment  upon  the 
demurrer,  without  requiring  proof  of  the  allegations  of  the  peti- 
tion. It  is  true  that  the  proper  practice  upon  overruling  a  de- 
murrer in  ordinary  cases  is  to  enter  final  judgment  upon  the 
demurrer,  where  the  party  demurring  declines  to  plead  further. 
But  this  proceeding  by  petition  is  special  and  summary,  and  it  is 
authorized  as  well  as  regulated  by  the  provisions  of  section  1543 
of  the  Eevised  Statutes,  reading  as  follows:  "In  all  cases  where 
assessments  are  made  against  any  person,  body  politic  or  cor- 
porate, and  payment  of  the  same  shall  be  refused  upon  allega- 
tion of  the  illegality  of  such  assessment,  such  person,  body  cor- 
porate or  politic,  may  apply  to  the  judge  of  the  circuit  court 
by  petition  setting  forth  the  alleged  illegality,  and  present  the 
same,  together  with  the  evidence  to  sustain  it,  and  the  juds^e 
shall  decide  upon  the  same,  and  if  found  to  be  illegal  shall  de- 
clare the  assessment  not  lawfully  made."    It  was  not  the  inten- 
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Hon  of  this  section  to  permit  a  court  in  this  summary  manner 
to  relieye  a  taxpayer  from  his  assessments  upon  allegations  mere- 
ly. It  requires  the  court  to  act  upon  proof.  To  entitle  one  to 
the  benefit  of  its  provisions  he  must  proceed  substantially  ''*^^ 
in  accordance  with  its  terms.  No  proof  was  presented  to  the 
judge  in  this  case.  The  alleged  ordinances  and  contracts  at- 
tached to  the  petition  were  not  certified;  many  of  the  most  im- 
portant allegations  in  the  petition  were  alleged  upon  information 
and  belief,  and  the  affidavit  attached  to  the  petition  as  to  these 
matters  merely  alleged  a  belief  that  they  were  true.  This  was 
not  the  proof  contemplated  by  the  statute.  It  follows  from 
these  views  that  the  demurrer  was  properly  overruled,  because 
the  assessment  was  made  by  an  unauthorized  person,  but  the  final 
"judgment  was  erroneous,  because  entered  without  proof. 

The  judgment  is  reversed  for  further  proceedings  consistent 
with  law  and  this  opinion. 

TAXES— POWER  TO  LEVY— VALIDITY  OP  ASSESSMENT.— 
Taxation  is  a  legislative  right  and  duty  which  must  be  exercised 
by  the  legislature,  or  under  the  authority  of  laws  passed  by  it: 
Sharpless  v.  Mayor,  21  Pa.  St.  147;  59  Am.  Dec.  759.  A  de 
facto  government  may  exercise  the  taxing  power:  O'Byrne  v. 
Mayor,  41  Ga.  331;  5  Am.  Rep.  532.  If  the  law  relating  to  the 
levy  of  a  tax  is  not  strictly  pursued  by  the  officers,  the  tax  will  be 
void,  and  cannot  be  enforced  by  a  sale  of  the  property  upon  which 
It  Is  levied:  Mayor  v.  Porter,  18  Md.  284;  79  Am.  Dec.  686.  Thus 
.an  assessment  by  assessors  not  sworn  as  required  by  law  is  illegal: 
First  Parish  v.  Fiske,  8  Gush.  264;  54  Am.  Dec.  755.  But  courts  will 
.not  be  quiclc  to  declare  assessments  invalid:  Smith  v.  Smith,  19 
Wis.  615;  88  Am.  Dec.  707;  Mills  v.  Gleason,  11  Wis  470;  78  Am. 
Dec.  721;  Horse  etc.  R.  R.  Co.  v.  Donoghue,  127  111.  27;  11  Am.  St. 
Hep.  90. 

MUNICIPAL  CORPORATIONS-POWER  OF  TAXATION-EX- 
EMPTIONS.—A  municipal  corporation  has  no  Inherent  power  to 
•exempt  from  taxation  any  property  which  by  its  charter  it  is  au- 
thorized to  tax:  Whiting  v.  West  Point,  88  Va.  905;  29  Am.  St.  Rep. 
750;  Springfield  v.  Smith,  138  Mo.  645;  60  Am.  St.  Rep.  569,  and 
note. 

OFFICERS— WHO  ARE— DE  FACTO  OFFICERS.— The  ques- 
tion as  to  what  constitutes  a  public  office  is  the  subject  of  the 
monographic  note  to  State  v.  Hocker,  39  Fla.  477,  ante,  p.  174.  A 
-de  facto  officer  is  one  who  acts  under  color  of  a  known  and  valid  ap- 
pointment, but  has  failed  to  conform  to  some  precedent  requirement, 
as  to  take  an  oath,  give  a  bond,  or  the  like:  Weatherford  v.  State,  31 
Tex.  Cr.  Rep.  530;  37  Am.  St,  Rep.  828.  For  instances  of  de  facto 
officers  and  persons  held  not  to  be  such,  see  Alabama  etc.  Ry.  Co. 
V.  Holding,  69  Miss.  255;  30  Am.  St.  Rep.  541;  extended  note  to 
Hildreth  v.  Mclntire,  19  Am.  Dec.  63-69.  A  mere  intruder  into  an 
■  office,  acting  without  color  of  right  and  without  recognition  by  the 
public  cannot  be  regarded  as  an  officer  de  facto:  Dabney  v.  Hud- 
■.son,  68  Miss.  292;  24  Am.  St  Bap.  276,  and  note. 
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WILLS— EVIDENCE  OF  TESTAMENTARY  OAPAOITY.— 
Capacity  to  transact  ordinary  business,  and  to  know  and  under- 
stand the  business  in  wliicti  one  is  engaged  at  tlie  tin>e  of  malslng 
a  will,  is  evidence  of  testamentary  capacity,  unless  the  testator 
was,  at  that  time,  affected  with  some  insane  delusion  which  in- 
fluenced his  action. 

WILLS— INVALIDITY— INSANE  DELUSIONS.— If  a  will  is 
made  as  the  result  of  an  insane  delusion  in  regard  to  one  who 
is  an  object  of  the  testator's  bounty,  or  in  regard  to  the  duty  or 
moral  obligation  of  a  party  to  make  a  will  in  favor  of  a  particular 
individual,  corporation,  or  society,  it  cannot  be  sustained. 

WILLS  —  INVALIDITY  —  INSANE  DELUSIONS— SPIRIT- 
UALISM.—A  mere  belief  in  spiritualism  is  not  proof  of  insanity  or 
want  of  testamentary  capacity,  yet,  if  through  that  belief,  one  is 
led  into  the  delusion  that  another  is  a  god,  a  Christ,  or  gifted  with 
supernatural  powers,  the  believer  of  the  delusion  is  insane  on  that 
subject,  and  his  will,  prompted  by  such  delusion,  and  made  under 
its  influence,  cannot  be  sustained,  although  the  testator  may  have 
been  sane  on  all  other  subjects. 

WILLS  —  INVALIDITY— INSANE  DELUSIONS  —  SPIRIT- 
UALISM.—If  a  man,  fifty-seven  years  of  age,  professing  to  be  a 
spiritualist,  leads  a  feeble  woman,  eighty-three  years  of  age,  pos- 
sessed of  an  abundance  of  money  and  other  property,  to  believe  that 
he  is  a  god,  a  Christ,  or  one  gifted  with  supernatural  powers,  and 
she  marries  him  under  the  insane  delusion  that  the  spirit  of  her 
dead  husband,  long  deceased,  dictates  and  approves  of  the  marriage, 
and  makes  a  will  in  such  impostor's  favor  while  she  labors  under 
the  influences  of  such  insane  delusions,  brought  upon  her  through 
his  machinations,  a  court  will  set  the  will  aside. 

MARRIAGE  —  INVALIDITY  —  INSANE  PERSONS.  —  The 
marriage  of  an  insane  person  is  void,  and  its  invalidity  may  be 
shown  in  any  court,  and  between  any  parties,  either  in  the  lifetime 
of  the  parties  thereto  or  after  their  death. 

MARRIAGE  —  CEREMONY  —  CELEBRATION.  —  A  simple 
marriage  ceremony  does  not  make  a  man  and  woman  husband  and 
wife.  Capacity  and  consent  are  absolutely  essential,  but  celebration 
only  contingently  so. 
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MARRIAGE  —  INVALIDITY  —  INSANE  PERSONS  —  EVI- 
DENCE.—In  determining  ttie  mental  capacity  of  an  alleged  insane 
person  to  enter  into  a  contract  of  marriage,  the  question  is  not 
whether  his  conduct  was  wise,  but  whether  his  mind  could,  and 
did,  act  rationally  regarding  the  precise  thing  in  contemplation- 
marriage. 

MARRIAGE  —  INVALIDITY  —  INSANE  PERSONS  —  EVI- 
DENCE—FRAUD.— In  determining  whether  a  marriage  is  invalid, 
because  of  the  wife's  mental  incapacity  at  the  time  of  the  alleged 
marriage,  the  question  of  fraud  is  also  to  be  considered  with  the 
evidence  of  mental  incapacity  where  it  appears  that  the  marriage 
In  question  was  brought  about  and  procured  by  the  husband  in  the 
accomplishment  of  his  scheme  and  purpose  to  obtain  possession  of 
his  wife's  property. 

WILLS— INVALIDITY— INSANE  DELUSIONS.— Although  a 
testatrix  may  possess  sufficient  mental  capacity  to  transact  ordinary 
business,  and  have  sufficient  mental  capacity,  at  the  time  she  signs 
her  will,  to  know  and  understand  the  business  in  which  she  is  en- 
gaged, yet  she  is  wholly  incapable  of  making  a  will  if,  at  the  time, 
Bhe  is  under  the  influence  of  an  insane  delusion. 

John  H.  Williams  and  Jesse  B.  Barton,  for  the  appellant. 

James  N.  Sprigg,  Govert  &  Pape,  and  William  L.  Vandeventer, 
for  the  appellees. 

18  WILKIN,  J.    To  the  October  term,  1894,  of  the  circuit 
court  of  Adams  county,  appellees,  two  of  the  heirs  of  Minerva 
Orchardson  (or,  as  appellees  insist,  Minerva  Merrick),  deceased, 
filed  their  bill  in  chancery  against  appellant  and  others,  to  con- 
test the  validity  of  the  last  will  and  testament  of  said  Minerva 
upon  the  ground  of  mental  incapacity,  and  that  its  execution 
was  procured  by  the  said  Charles  Orchardson  through  fraud  and 
undue  influence,  and  also  to  set  aside  and  have  declared  null 
and  void  a  marriage  which  appellant,  Orchardson,  claimed  ex- 
isted between  himself  and  the  said  Minerva  at  the  date  of  her 
death,  on  the  ground  of  her  mental  incapacity  to  enter  into  a 
marriage  contract  at  the  time  of  the  alleged  marriage,  and 
the  fraud   of  said   Orchardson.    The   defendants,   except   Or- 
chardson  and   one  William  H.  Boyd,  were   also   heirs   of  the 
testatrix.     Orchardson  alone  answered  the  bill,  ajid  he  denied 
each  of  its  material  allegations.    Eeplication  being  duly  filed, 
the  trial  and  hearing  belowwere  upon  the  issue  thus  formed.   On 
that  branch  of  the  case  involving  the  validity  of  the  will  an 
issue  at  law  was  made  up  whether  the  writing  produced  was  the 
will  of  the  testatrix  or  not,  and  tried  by  a  jury,  resulting  in  a 
verdict  that  it  was  not.    The  court  also  submitted  to  the  jury 
certain  interrogatories  for  special  findings,  which  they  returned 
with  a  general  verdict,  as  follows: 
1.  "Did  Minerva  Merrick  Orchardson,  at  the  time  said  will  pur- 
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ports  to  have  been  signed,  possess  sufficient  mental  capacity  to 
transact  ordinary  business  ?"■     Yea. 

2.  'TDid  said  Minerva  Merrick  Orehardson,  at  the  time  said 
will  was  signed  by  her  (if  it  was  so  signed)  have  sufficient  men- 
tal capacity  to  know  and  understand  the  business  in  which  sho 
was  then  engaged?"    Yes. 

3.  "Was  there  any  undue  influence  exercised  over  Minerva 
Merrick  Orchardson,  connected  with  or  operating  upon  her  at 
the  time  she  executed  the  will  in  question,  if  she  did  execute 
it?"     Yes. 

^®  A  motion  for  new  trial  was  overruled  and  a  decree  entered 
upon  the  general  verdict,  setting  aside  the  will  and  probate  there- 
of. By  agreement  of  the  parties  the  issue  as  to  the  validity  of 
the  marriage  was  submitted  to  the  chancellor  on  the  same  evi- 
dence produced  before  the  jury,  with  such  additional  testimony 
as  either  party  saw  fit  to  introduce,  and  that  issue  was  also 
found  for  the  complainant,  and  a  decree  entered  that  the  "al- 
leged marriage  of  Minerva  Merrick  to  the  said  Charles  Orchard- 
son,  of  date  April  9,  1893,  was,  and  remained  at  and  from  the 
time  theraof,  and  is,  null  and  void."  From  both  these  decrees 
Orchardson  has  prosecuted  this  appeal. 

Several  errors  are  assigned  upon  the  record,  but  the  only 
grounds  of  reversal  insisted  upon  are,  that  the  evidence  is  in- 
sufficient to  authorize  either  decree,  and  that  on  the  issue  as  to 
the  will  the  special  findings  of  the  jury  are  conclusive. 

The  facts  found  by  the  chancellor  material  to  a  consideration 
of  the  first  position  are  as  follows:  That  Minerva  Merrick,  at 
the  time  of  her  alleged  marriage  with  Charles  Orchardson  of 
date  April  12,  1893,  was  of  age  about  eighty-three  years;  that 
she  had  been  for  several  years  afflicted  with  cancer,  and  her 
physical  health  had  become  poor;  that  her  mind  and  memory  had 
become  greatly  weakened  and  impaired;  that  she  had  been  a 
widow  since  1876,  and  lived  in  her  own  home,  with  her  servants, 
in  Quincy,  Illinois;  that  she  was  possessed  of  a  considerable  for- 
tune; that  from  a  time  shortly  after  her  husband's  death,  iu 
1876,  she  had  believed  in  what  was  commonly  known  as  "spirit- 
ualism," and  her  views  concerning  spiritualism  had  grown  upon 
her  in  later  years,  and  she  had  been  for  some  time  last  preceding 
her  alleged  marriage  to  Charles  Orchardson,  and  was  at  the  time 
of  such  alleged  marriage,  and  remained  continuously  thereafter 
until  her  death,  on  Junell,  1894,  a  monomaniac  on  the  subject 
of  spiritualism,  and  insane  upon  all  matters  into  which  the  sub- 
ject of  spiritualisiii  entered  or  which  were  connected  therewith. 
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and  **  waS;  and  remained  during  all  that  time,  wholly  dominated 
and  controlled  by  insane  delusions,  among  other  things  believing 
Bhe  could  receive,  and  did  receive,  through  the  intervention  of 
other  persons  as  mediums — not  claiming  to  be  in  any  sense  a 
medium  herself — communications,  advice,  and  directions  con- 
cerning the  conduct  of  her  affairs  and  business  from  disembodied 
epirita  generally,  and  particularly  from  the  spirit  of  her  de- 
ceased husband.  Dr.  Marcus  Merrick,  and  was  and  remained  so 
controlled  thereby  and  by  such  communications,  advice,  and 
directions,  and  insanely  believed  it  to  be  her  religious  and  con- 
scientious duty  to  obey  such  directions,  without  heeding  the  ad- 
vice of  her  formerly  trusted  friends  or  her  counsel,  and  without 
consulting  or  relying  upon  her  own  mind  and  will  she  followed, 
obeyed,  and  acted  upon  such  supposed  spirit  communications, 
advice,  and  directions  concerning  any  matter  or  matters,  and  in 
all  matters  requiring  her  attention  and  action  during  that  time 
she  first  submitted,  and  considered  it  her  duty  to  submit,  to  the 
same,  through  medium  or  mediums,  for  the  advice  and  direction 
of  such  supposed  spirits  as  to  what  her  actions  should  be  as  to 
such  supposed  advice  which  had  been  received  by  her;  that  pre- 
ceding said  alleged  marriage,  and  during  the  month  of  October, 
1892,  the  said  Charles  Orchardson,  then  about  the  age  of  fifty- 
seven  years — ^a  person  substantially  without  means  or  property, 
and  a  stranger  to  Mrs.  Merrick  and  to  the  community  in  which 
she  lived  in  Quincy — appeared  in  Quincy,  and  within  a  few  days 
of  his  arrival  inquired  for  Mrs.  Merrick's  place  of  residence,  and 
evinced  a  knowledge  that  she  was  a  spiritualist  and  the  wealthy 
widow  of  Dr.  Marcus  Merrick,  deceased;  that  the  said  Orchard- 
son  was  then  a  married  man,  having  a  wife  living  in  the  state  of 
Michigan,  and  who,  some  two  months  thereafter,  procured  a 
divorce  from  the  said  Charles  Orchardson  on  account  of  cruelty; 
that  the  said  Minerva  Merrick  was  informed  of  these  facts  con- 
cerning said  Charles  Orchardson,  and  also  informed  that  such 
application  had  been  *^  made  also  upon  the  charge  that  said 
Orchardson  had  consorted  with  a  woman  notoriously  lewd,  which 
woman  came  with  said  Orchardson  to  Quincy,  Illinois,  and  that 
said  information  came  to  said  Minerva  Merrick  some  time  pre- 
ceding her  alleged  marriage  to  him,  and  at  said  time  she  was 
also  informed  that  he  had  consorted  in  a  lewd  manner  with 
women  after  coming  to  Quincy,  and  during  the  time,  as  here- 
after mentioned,  in  which  he  was  engaged  in  writing  a  book  at 
said  Mrs.  Merrick's  house,  and  said  Minerva  Merrick  admitted 
and  believed  said  information  to  be  true;  that,  beginning  with* 


Feb.  1898.]  Obchardson  v,  Cofield.  215^ 

in  a  few  days  after  he,  tlie  said  Orcliardson,  so  first  came  to- 
Quincy,  he  made  the  acquaintance  of  said  Minerva  Merrick,  and- 
from  that  time  until  the  alleged  marriage  spent  much  of  his- 
time  at  her  house;  that  he  had  with  him,  and  said  Minerva  Mer- 
rick read,  a  number  of  what  he  falsely  and  fraudulently  alleged 
to  be  the  writings  from  the  spirits  of  persons  distinguished 
in  history  and  long  since  dead,  which  writings  he  falsely  and 
fraudulently  professed  to  have  seen  written  in  a  miraculous  man- 
ner without  human  hands;  that  in  these  supposed  communica- 
tions the  said  Orchardson  professed  to  be  directly  addressed 
by  the  spirits  as  "The  Son  of  Wisdom"  and  by  other  laudatory 
titles;  that  they  purported  to  speak  at  considerable  length  in- 
exalted  terms  of  the  powers  of  the  person  addressed,  defining 
them  as  like  unto  those  of  Jesus  Christ,  referring  to  said  Or- 
chardson as  destined  to  be  the  savior  of  the  human  race  and  qb 
commissioned  by  the  spirits  to  reform  and  regenerate  mankind; 
that  they  also  indicated  that  these  communications,  and  other 
phenomena  supposed  to  be  in  the  possession  of  the  said  Orchard- 
son  of  like  character,  should  be  prepared  and  published  as  a 
book,  the  sales  of  which  should  net  a  very  large  sum  of  money; 
that  some  of  them  referred  to  the  want  of  means  on  the  part 
of  said  Orchardson  to  carry  out  the  supposed  commission,  and 
intimated  that  this  want  should  be  supplied  and  that  he  should 
persevere;  that  said  Orchardson  also  referred  in  credulous  terms 
to  his  confidence  ^^  in  the  statement  that  he  had  been  on  the 
planet  some  centuries  prior  to  his  present  nativity,  to  the  fact 
that  many  most  important  communications  from  the  spirit  world 
had  come  to  him  directly  without  the  intervention  of  any  other 
medium,  and  under  conditions  which  he  stated  as,  from  his  per- 
sonal knowledge,  they  could  not  possibly  be  untrue  or  unreal; 
that  within  a  few  days  after  the  said  Orchardson  commenced 
to  visit  at  said  Mrs.  Merrick's  house  he  commenced  to  write  the 
said  book,  and  wrote  the  same  at  her  house,  spending  most  of 
his  time  there,  and  finished  the  book,  and  had  it  printed  and  is- 
sued from  the  bindery,  at  Mrs,  Merrick's  expense,  a  few  days 
before  the  alleged  marriage,  the  book  being  entitled,  "The  Light 
of  the  Ages,  and  Death  Blow  to  Poverty";  that  it  was  by  ded- 
ication addressed  to  Mrs.  Merrick,  contained  numerous  flattering 
references  to  her,  represented  that  Jhis  opinion  and  hers  on  the 
subject  treated  were  in  accord;  also  represented  that  Mrs.  Mer- 
rick had  become  the  financial  support  of  the  book,  and  of  Or- 
chardson in  carrying  out  the  commission  referred  to  in  the  spirit 
writing;  that  a  considerable  part  of  the  book  was  occupied  with 
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a  reproduction  of  the  said  supposed  spirit  communications,  and 
a  recital  of  extravagant  spirit  phenomena  supposed  to  have  come 
within  said  Orchardson's  personal  observation  and  experience; 
that  the  said  Minerva  Merrick  was  informed  of  the  contents  of 
«aid  book  and  the  matters  above  referred  to,  and  by  reason  of 
her  said  weakness  and  delusion  of  mind  and  monomania,  and 
the  false  and  fraudulent  representations  of  said  Charles  Orchard- 
fion,  believed  the  same  implicitly  to  be  true,  and  believed  the 
^aid  Orchardson  to  possess  the  attributes  and  to  be  charged 
with  the  commissions  referred  to  in  the  alleged  spirit  writings, 
■and  that  in  so  believing  she  refused  to  consider  the  advice  and 
caution  of  her  formerly  trusted  friends  and  counsel  or  to  be  in- 
fluenced by  her  own  mind  and  will,  and  was  in  that  respect  con- 
trolled wholly  by  her  said  weakness  and  insane  delusions  of 
mind,  and  was  not  possessed  of  sufficient  mental  capacity  to 
*^  free  her  mind  from  that  belief  and  delusion;  that  the  said 
pretenses  and  representations  by  the  said  Charles  Orchardson 
were  made  by  him  falsely,  and  with  a  design  and  purpose  by 
fraud  and  falsehood  to  obtain  the  confidence  of  the  said  Minerva 
Merrick,  to  obtain  control  of  her  person  and  bring  about  the 
alleged  marriage,  and  with  a  fraudulent  scheme  and  purpose 
of  obtaining  her  property;  that  a  short  time  prior  to  the  time 
when  said  alleged  marriage  occurred,  the  said  Charles  Or- 
'Chardson,  together  with  one  William  H.  Boyer,  who  also  claimed 
to  be  a  spirit  medium,  knowing  of  the  aforesaid  weakness  and 
insane  delusion  of  mind  of  said  Minerva  Merrick,  and  by  fur- 
ther fraud,  artifice  and  deceit,  and  in  furtherance  of  said  scheme 
and  the  design  of  said  Charles  Orchardson,  and  with  intent  to 
defraud  and  entrap  the  said  Minerva  Merrick  into  the  relation 
and  state  of  marriage  with  the  said  Charles  Orchardson,  falsely 
and  fraudulently  caused  the  said  Minerva  Merrick  to  believe, 
through  the  medium  of  the  said  William  H.  Boyer,  that  he,  the 
fiaid  Boyer,  was  in  communication  with  the  spirit  of  her  said  de- 
ceased husband.  Dr.  Marcus  Merrick,  and  that  it  was  the  will 
«nd  direction  of  her  said  deceased  husband,  who  was  represented 
to  be  then  and  there  present  and  addressing  her,  that  she  should 
•marry  said  Charles  Orchardson;  that  the  said  Minerva  Merrick, 
then  insanely  believing  such  communications  and  directions  to 
■come  from  her  said  deceased  husband,  and  that  he  was  then 
flo  present  as  represented,  and  that  it  was  her  duty  to  obey  his 
said  supposed  directions,  and  then  laboring  under  her  afore- 
said weakness  and  insane  delusion  of  mind,  and  without  the 
intervention  and  exercise  of  her  own  mind  and  will,  and  without 
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having  sufficient  mental  capacity  to  disenthrall  herself  from  said 
belief  and  delusion,  and  by  means  aforesaid  and  not  otherwise, 
shortly  thereafter  was  procured  by  the  said  Charles  Orchardson, 
and  through  his  said  falsehood  and  fraud,  to  submit  with  him 
to  a  ceremony  of  marriage,  and  did  submit  to  such  form  and 
ceremony  of  marriage;  that  the  said  alleged  **  marriage  ceremony 
was  procured  and  brought  about  wholly  by  the  fraud,  artifice, 
imposition,  and  deceit  of  the  said  Charles  Orchardson,  acting 
in  person  and  through  others,  practiced  upon  her  while  she 
was  in  the  condition  of  mind  aforesaid;  that  the  said  Minerva 
Merrick,  at  the  time  of  said  marriage,  was,  and  from  the  time 
of  said  marriage  down  to  her  death  remained,  enthralled,  dom- 
inated, and  controlled  by  the  said  weakness  and  insane  delusions 
on  her  part  and  by  her  belief  in  said  pretended  spiritualistic 
communications,  directions,  and  representations,  and  by  the 
fraud  of  the  said  Charles  Orchardson,  and  by  her  said  belief 
and  insane  delusions  that  it  was  and  continued  the  wish  and 
direction  of  her  said  deceased  husband  that  she  should  become 
and  remain  the  wife  of  the  said  Charles  Orchardson,  and  that 
it  was  her  duty  so  to  do;  that  there  was  no  time,  at  or  after 
said  marriage,  when  she  was  released  from  said  insane  delusions 
and  weakness  of  mind,  or  was  able  to  exercise  her  own  mind, 
will,  or  judgment  in  regard  to  said  marriage,  or  knew  or  realized 
in  her  own  mind  the  fraud  so  practiced  upon  her,  or  when  she 
was  possessed  of  the  mental  capacity  to  ratify  or  consent  to  said 
alleged  marriage,  or  to  consider,  in  and  by  the  exercise  of  her 
own  mind  and  will,  the  situation  in  which  she  had  been  placed 
or  which  she  occupied  by  reason  of  the  said  pretended  mar- 
riage and  the  aforesaid  fraudulent  representations  and  conduct  of 
the  said  Charles  Orchardson;  that  said  alleged  marriage  was 
never  consummated  by  coition  between  the  parties  thereto  as 
husband  and  wife,  and  that  it  was  never  consented  to  or  ratified 
by  the  free  will  and  consent  of  the  said  Minerva  Merrick;  that 
no  issue  was  born  of  said  alleged  marriage;  that  said  Minerva 
Merrick  did  not,  at  the  time  of  said  marriage  or  thereafter, 
discover  said  fraud  so  practiced  upon  her  by  said  Orchardson. 
or  said  Boyer,  and  did  not,  at  any  time  after  said  marriage,  pos- 
sess sufficient  mental  capacity  to  either  ratify  or  disaffirm  said 
marriage  or  to  assume  the  relation  of  wife  to  said  Charles  Or- 
chardson. 

^  Concerning  the  mental  condition  of  the  said  Minerva  Mer- 
rick, the  court  found,  from  the  evidence,  that  for  a  number  of 
years  last  preceding  her  said  alleged  marriage  to  Charles  Orchard- 
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son  she  had,  in  numerous  instances,  invested  large  sums  of 
money  unprofita;bly,  wastefully,  and  irrationally,  wholly  at  the 
dictation  of  what  she  supposed  to  be  disembodied  spirits,  deem- 
ing it  to  be  her  duty  to  do  so,  and  without  the  exercise  of  her 
own  mind  and  will  in  so  doing;  that  she  had  also,  at  times,  under 
the  advice  of  the  so-called  spirits,  been  greatly  suspicious  and 
troubled  concerning  her  business  matters  where  no  ground  of 
suspicion  existed,  and  where  to  a  rational  mind  the  security  of 
her  business,  in  the  matters  about  which  she  was  so  suspicious?, 
would  have  been  readily  perceived,  and  in  such  matters  she  was 
incapable  of  receiving  rational  advice  and  acting  thereon,  and 
her  suspicion  could  only  be  allayed  by  following  the  course 
mapped  out  by  the  spirits,  and  then  at  a  wholly  unnecessary  cost 
and  waste  of  her  property,  to  which  cost  and  waste  she  readily 
yielded,  and  without  sufficient  mind  to  realize  the  imposition 
to  which  she  had  been  subjected;  that  she  had,  during  all  her 
life,  been  a  woman  of  chaste  and  pure  thought  and  morals,  but, 
owing  to  the  domination  and  influence  of  her  said  mental  de- 
lusions and  her  infatuation  therewith,  she  had,  at  the  time  of 
said  alleged  marriage,  become  an  apologist  for  the  debauchery 
of  others  and  insensible  to  the  immoral  contamination  surround- 
ing her,  and  from  that  time  to  her  death  she  so  acted  as  to  belie 
the  purity  and  womanhood  of  her  former  life;  that  during  the 
many  years  of  her  widowhood,  and  down  to  a  very  short  time 
preceding  the  said  alleged  marriage,  she  often  expressed  her 
aversion  to  a  second  marriage,  and  had  steadily  adhered  thereto 
until  the  pretended  message  from  her  departed  husband  came, 
as  she  believed,  when,  under  the  irresistible  influences  of  her 
insane  delusions,  and  particularly  under  the  belief  and  delusion 
that  her  husband  had  so  directed  and  that  it  was  her  duty  to 
obey  *®  such  directions  and  to  disregard  her  own  inclination,  will 
and  judgment,  and  under  the  delusion  that  alleged  spirits  had 
commissioned  the  said  Charles  Orchardson  as  aforesaid,  and  that 
he  was  possessed  of  the  powers  and  functions  aforesaid  by  and 
through  such  spirits,  and  that  she  was  assisting  him  therein, 
she  was  taken  possession  of,  dominated,  and  controlled  by  said 
delusions  and  beliefs,  and  wholly  unable  to  exercise  her  own 
judgment,  and  took  part  in  and  became  party  to  said  alleged 
marriage,  and  in  doing  so  believed  and  felt,  concerning  said 
Charles  Orchardson,  that  she  had  found  one  who  espoused  the 
doctrines  so  near  to  her  heart,  and  who  would  revolutionize  the 
world  and  eliminate  the  misery  and  sorrows  from  the  conditions 
of  men;  that  said  Minerva  Merrick  was  at  the  time  of  the  said 
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alleged  marriage,  and  from  that  time  continuously  down  to  the 
time  of  her  death  remained,  insane  upon  the  subject  of  spiritual- 
ism, and  that  insane  delusions  arising  from  her  monomania 
were,  and  continued  during  all  that  time,  officious,  operative, 
controlling,  and  influential  in  producing  an  insane  consent  to  the 
said  alleged  marriage,  and  that  but  for  such  insane  delusions  she 
would  never  have  married  the  defendant,  Orchardson,  or  have 
continued  thereafter  during  her  life  to  be  known  as  his  wife, 
and  that  by  reason  of  such  insane  delusions  she  was  not,  at  or 
at  any  time  after  the  said  marriage,  of  sufficiently  sound  mind  to 
consent  to  become  or  be  the  wife  of  the  said  Charles  Orchardson, 
and  that  the  alleged  marriage  of  Minerva  Merrick  and  said 
Charles  Orchardson  was,  and  remained  until  the  death  of  the  said 
Minerva  Merrick,  null  and  void. 

The  will  was  executed  February  3,  1894,  about  ten  months 
after  the  marriage.  It  gives  to  the  defendant  George  H.  Turner 
three  thousand  dollars,  and  to  Minerva  Merrick  Sales,  a  grand- 
niece,  another  of  the  defendants,  two  thousand  dollars.  All  the 
remainder  of  her  estate,  real  and  personal,  she  willed  to  Charles 
Orchardson,  and  appointed  him  executor  of  the  will  without 
bond.    She  died  June  11,  1894. 

^"^  The  contention  that  the  special  verdicts  of  the  jury  on 
the  issues  submitted  to  it  should  be  held  conclusive  as  to  the 
validity  of  the  will  could  only  be  sustained  upon  the  ground 
that  they  are  so  inconsistent  with  the  general  verdict  that  the 
latter  cannot  stand.  The  testatrix  may  have  "possessed  sufficient 
mental  capacity  to  transact  ordinary  business"  and  at  the  time 
she  signed  the  will  'Tiad  sufficient  mental  capacity  to  know  and 
understand  the  business  in  which  she  was  engaged,"  and  still, 
under  the  issues  in  this  case,  have  been  wholly  incapable  of 
making  a  will.  Complainants  do  not  allege  in  their  bill,  nor  is  it 
the  theory  of  their  case,  that  she  was  insane  or  of  unsound  mind 
generally,  but  that  she  was  the  victim  of  an  insane  delusion, 
under  which  she  labored  at  the  time  she  made  the  will.  Capacity 
to  transact  ordinary  business,  and  to  know  and  understand  the 
business  in  which  one  is  engaged  at  the  time  of  making  a  will, 
are  evidence  of  testamentary  capacity,  unless  the  testator  was  at 
that  time  affected  with  some  morbid  delusion  which  influenced 
his  action:  American  Bible  Soc.  v.  Price,  115  111.  623,  and 
authorities  there  cited.  The  question  here  is,  Was  her  natural 
"mental  capacity"  exercised  in  the  making  of  her  will,  or  was 
she  at  the  time  influenced  and  controlled  by  the  alleged  insane 
delusion?    The  special  findings  of  the  jury  were  not,  therefore. 
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irreconcilable  with  the  general  verdict.  The  question  on  this 
branch  of  the  case  then  is.  Does  the  evidence  sustain  the  general 
verdict  of  the  jury?  and  1.  Was  the  testatrix  the  victim  of  an 
insane  delusion  to  the  extent  of  destroying  her  testamentary 
capacity  when  influenced  or  controlled  by  that  delusion?  and  2. 
Was  she  so  influenced  in  making  this  will? 

We  said  in  American  Bible  Soc.  v.  Price,  115  111.  638:  "Be- 
yond all  question  it  is  within  the  previous  rulings  of  this  court, 
and  abundantly  sustained  by  the  rulings  of  other  courts  of  the 
highest  respectability,  that  where  there  is  insane  delusion  in  re- 
gard to  one  who  is  an  object  of  the  testator^s  bounty,  which 
causes  him  to  make  a  will  *®  which  he  would  not  have  made 
but  for  that  delusion,  such  will  cannot  be  sustained.  And  bo 
also  where  there  is  insane  delusion  in  regard  to  the  duty  or 
moral  obligation  of  a  party  to  make  a  will  in  favor  of  a  particu- 
lar individual,  corporation  or  society,  and  a  will  is  made  as  the 
result  of  that  insane  delusion,  it  cannot  be  sustained:  1  Eedfield 
on  Wills,  3d  ed.,  72,  74,  et  seq.  and  notes;  1  Jarman  on  Wills, 
6th  ed.,  38,  et  seq.  and  notes;  Buswell  on  Insanity,  sees.  13,  381." 

The  testimony  in  the  record  is  so  voluminous  as  to  forbid 
an  attempt  to  review  it  here.  Much  of  it,  on  either  side,  is  of 
very  little  or  no  relevancy  to  the  issues  in  the  case.  Our  exami- 
nation of  it,  taken  as  a  whole,  has  led  us  to  the  conclusion  that 
it  sustains,  in  substance,  the  findings  of  the  chancellor  as  re- 
cited in  the  decree.  It  thus  appears  that  Orchardson  repre- 
sented to  Mrs.  Merrick  that  he  had,  in  certain  communications 
from  spirits,  been  addressed  as  "The  Son  of  Wisdom,"  speaking 
of  his  powers  as  like  unto  those  of  Jesus  Christ,  and  referring 
to  him  as  destined  to  be  the  savior  of  the  human  race,  and 
as  commissioned  by  the  spirits  to  reform  and  regenerate  man- 
kind; that  it  was  indicated  that  these  communications  should 
be  published  in  a  book,  the  sales  of  which  would  yield  large 
sums  of  money,  etc.;  that  Orchardson  shortly  thereafter  com- 
menced to  write  such  a  book  at  her  house,  where  he  completed 
the  same,  and  had  it  printed  at  her  expense  a  few  days  before 
the  marriage,  and  dedicated  it  to  her;  that  the  book  contained 
numerous  flattering  references  to  her,  representing  that  her  opin- 
ions on  the  subject  treated  were  in  accord  with  those  of  Or- 
chardson; that  she  had  become  the  financial  support  of  the 
book  and  of  Orchardson  in  carrying  out  the  commission  referred 
to  in  the  spirit  writings,  a  considerable  part  of  the  book  being 
occupied  with  a  reproduction  of  the  supposed  spirit  communica- 
tions claimed  to  have  been  made  to  him;  and  the  court  found, 
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from  tlie  evidence,  that  she  was  informed  of  the  contents  of  said 
book  and  the  matters  referred  to,  *®  "and  by  reason  of  her  said 
•weakness  and  delusion  of  mind  and  monomania,  and  the  false 
and  fraudulent  representations  of  said  Charles  Orchardson,  be- 
lieved the  same  implicitly  to  be  true,  and  believed  the  said 
Charles  Orchardson  to  possess  the  attributes  and  to  be  charged 
with  the  commission  referred  to  in  the  alleged  spirit  writings." 

From  these  recitals  of  facts,  as  well  as  from  a  careful  reading 
of  the  testimony,  we  are  forced  to  the  conclusion  that  from  a 
time  prior  to  the  marriage  to  the  making  of  the  will,  and  until 
her  death,  Mrs.  Merrick  was  the  victim  of  a  morbid  and  insane 
delusion  as  to  the  character,  powers  and  mission  of  Orchardson, 
believing  him  to  be  possessed  with  superhuman  attributes  and 
powers  and  charged  with  a  commission  beyond  that  committed 
to  ordinary  men,  and  that  in  making  him  the  principal  recipient 
of  her  bounty  she  was  influenced  by  that  delusion.  There  is  not 
in  this  voluminous  record  a  particle  of  proof  that  she  entertained 
for  him  the  remotest  sentiment  of  affection,  gratitude,  or  ad- 
miration, except  as  she  was  controlled  by  the  delusion  that  he 
was  more  than  a  mere  man,  and  that  he  was  under  the  influence 
of  spirits  commissioned  to  do  and  perform  superhuman  acts. 
He  was  in  no  rational  sense  the  object  of  her  bounty,  nor  can 
we  believe  from  this  evidence  that  she  was  influenced  to  so  treat 
him  except  through  the  delusion  referred  to.  The  gift  to  him 
was  not  prompted  by  a  desire  or  sense  of  duty  to  provide  for 
him  as  man,  but  because  she  had  been,  by  reason  of  her  diseased 
mind  and  through  the  influence  and  desire  of  Orchardson,  made 
to  believe  that  he  was  more  than  a  man — gifted  with  superhu- 
man faculties.  She  believed  it  her  duty  to  bestow  her  property 
upon  him  because  of  her  morbid,  insane  delusion  as  to  him,  and 
we  repeat,  as  said  in  American  Bible  Soc.  v.  Price,  115  111.  623, 
it  appearing  that  such  insane  delusion  in  regard  to  her  duty 
or  obligation  to  make  the  will  in  his  favor  was  the  result  of 
that  insane  delusion,  the  will  cannot  be  sustained.  On  this 
ground  the  general  verdict  was  warranted  by  the  testimony. 

'^*^  In  reaching  this  conclusion  we  do  not  hold  that  a  mere 
belief  in  spiritualism  is  proof  of  insanity.  A  charge  of  general 
insanity  is  not  supported  by  proof  of  mere  belief  on  questions  of 
opinion,  however  absurd;  but  when,  as  here  shown,  an  act  was 
done  under  the  promptings  of  an  insane  delusion,  and  the  proof 
shows  that  it  was  the  result  of  belief  in  facts  the  existence  of 
which  no  rational  person  would  believe,  insanity  is  proved.  Be- 
lief in  spiritualism  is  not  proof  of  insanity,  but  if,  through  that 
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belief,  one  is  led  into  the  delusion  that  another  ia  a  god — a 
Christ — or  gifted  with  powers  and  faculties  belonging  only  to 
supernatural  persons,  the  believer  of  the  delusion  is  insane  on 
that  subject,  and  if  he  is  prompted  to  make  a  will  by  that  de- 
lusion his  will  cannot  be  sustained. 

Counsel  for  appellant  cite  and  reply  upon  Whipple  v.  Eddy, 
161  111.  114,  as  an  authority  sustaining  the  validity  of  this  will. 
The  contestant  in  that  case  was  the  adopted  daughter  and  solo 
legatee  of  the  intestate.  She  sought  to  have  the  will  set  aside  so 
that  she  might  come  into  immediate  possession  of  the  estate,  " 
instead  of  being  prevented  from  doing  so  until  she  reached  a 
certain  age,  as  provided  by  the  will.  There  was  nothing  in  the 
bill  or  proof  in  that  case  to  the  ei¥ect  that  the  testator  was  in- 
fluenced, in  making  his  will,  by  a  belief  in  spiritualism  or  any 
other  delusion.  The  charge  was  that  he  was  insane,  and  it  was 
ehown  he  had  been  a  believer  in  spiritualism  and  had  been  in- 
fluenced by  that  belief  to  do  many  irrational  things,  but  there 
was  an  absolute  absence  of  testimony  to  the  effect,  or  even  tend- 
ing in  the  slightest  degree  to  show,  that  he  was  prompted  to 
make  his  will  by  his  belief  in  spiritualism.  What  we  there  said 
as  to  the  effect  of  belief  in  spiritual  influences,  etc.,  was  thought 
to  be  applicable  to  the  issues  and  facts  of  that  case,  but  the  state- 
ment in  the  opinion,  "the  record  is  barren  of  proof  even  tending 
to  show  that  the  subject  of  spiritualism  ever  entered  his  mind 
in  connection  with  his  will,''  sufficiently  distinguishes  that  case 
irom  this. 

^^  We  also  think  the  verdict  of  the  jury  is  abundantly  sus- 
tained on  the  ground  of  undue  influence.    The  third  special  in- 
terrogatory propounded  to  the  jury  was  answered  in  the  affirm- 
ative— that  is,  that  there  was  undue  influence  exercised  over  the 
testatrix  connected  with  or  operating  upon  her  at  the  time  she 
executed  the  will.    That  appellant  sought  out  Mrs.  Merrick  at  her 
home  in  Quincy  and  took  advantage  of  her  extreme  views  on 
the  subject  of  spiritualism  with  the  design  and  for  the  purpose 
of  obtaining  her  property  is  morally  certain.    That  he  obtained 
•complete  mastery  over  her  will  is  equally  certain.     He  pro- 
<3ured  the  will  to  be  written,  and  while  it  is  claimed  he  acted 
under  her  directions,  we  are  satisfied  that  the  directions  were 
of  his  own  procurement.    There  is  every  reason  for  believing, 
from  the  evidence,  that  he  brought  about  its  execution  in  privacy 
himself,  selecting  and  procuring  the  attendance  of  witnesses  in 
whom  he  could  confide.     He  it  was  who  prompted  her,  when 
the  witnesses  and  parties  selected  to  be  present  had  assembled 
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in  her  room,  to  declare  that  the  paper  was  her  will.  While  there 
was  no  liltle  skill  and  ingenuity  displayed  by  him  in  conceal- 
ing the  fact,  we  cannot  doubt  that  he  was  the  real,  active,  mov- 
ing agency  in  having  the  will  executed,  and  that  she  was  in- 
duced to  make  it  through  his  influence  and  procurement.  Cer- 
tainly there  was  sufficient  evidence  of  that  fact  to  justify  the 
special  finding  of  the  jury  that  there  was  undue  influence.  We 
do  not  overlook  the  fact  that  it  is  not  every  influence  exercised 
over  a  testator  or  testatrix  by  the  beneficiary  under  a  will  which 
will  justify  a  decree  setting  it  aside;  but  when  the  relative  posi- 
tions of  these  parties  are  considered,  she  being  an  aged  and 
feeble  woman,  laboring  under  the  influences  of  an  insane  delu- 
sion brought  upon  her  through  his  machinations,  the  rule  can 
have  no  proper  application. 

The  verdict  of  the  jury  that  the  alleged  will  was  not  the  last 
will  and  testament  of  the  testatrix  was,  we  think,  fully  authorized 
by  the  testimony  on  both  gi-ounds  alleged.  ^*  On  the  issue  as 
to  whether  the  marriage  between  Mrs.  Merrick  and  Charles 
Orchardson  was  void  because  of  her  want  of  mental  capacity 
to  enter  into  the  marital  relation,  we  think  the  court  below  de- 
cided correctly.  Section  2  of  chapter  89  of  our  statutes  pro- 
vides: "No  insane  person  or  idiot  shall  be  capable  of  contracting 
marriage."  Clause  6,  section  1,  chapter  131,  says;  "The  words 
'insane  person'  and  lunatic*  shall  include  every  idiot,  non  com- 
pos, lunatic,  insane,  or  distracted  person,"  These  pro"«isions 
are  but  declaratory  of  the  common  law:  1  Bishop  on  Marriage 
and  Divorce,  par,  136;  1  Kent's  Commentaries,  76;  Jenkins  v, 
Jenkins,  2  Dana,  102;  26  Am.  Dec,  437;  Crump  v,  Morgan,  3 
Ired,  Eq.  91;  40  Am.  Dec.  447.  In  the  latter  case  it  was  said: 
"We  have  no  doubt  that  by  the  common  law  of  England,  as  far 
as  can  be  traced  for  four  or  five  centuries,  a  marriage  of  a  lunatic 
is  void,  and  must  be  pronounced  so  by  every  court  to  each  and 
every  form  in  which  the  subject  can  be  presented,"  And  wo 
said  in  Cartwright  v,  McGown,  121  111.  388,  2  Am.  St.  Eep  105: 
"A  void  marriage  is  good  for  no  legal  purpose,  and  its  invalidity 
may  be  shown  in  any  court,  between  any  parties,  either  in  the 
lifetime  of  the  parties  thereto  or  after  their  death."  Also:  "A 
simple  marriage  ceremony  will  not  make  a  man  and  woman 
husband  and  wife.  Capacity  and  consent  are  absolutely  essential, 
but  celebration  only  contingently  so." 

It  is  clear,  from  all  the  evidence,  that  the  mental  condition 
of  Mrs.  Merrick  did  not  materially  change  after  the  marriage — 
certainly  not  for  the  better — and,  therefore,  if  void  when  entered 
into,  the  marriage  continued  so  to  her  death,  and  her  heirs 
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may  have  it  annulled.  The  controlling  question,  therefore,  now 
is.  Was  she  mentally  capable  of  entering  into  the  marriage  re- 
lation on  April  12,  18J93,  the  date  of  the  marriage? 

It  is  impossible  to  prescribe  a  definite  rule  by  which  the  mental 
condition  as  to  sanity  or  insanity  can  in  every  case  be  tested. 
That  laid  down  by  Mr.  Bishop  in  his  work  on  Marriage,  Di- 
vorce, and  Separation,  volume  1,  section  600,  is  generally  ap- 
proved. After  referring  to  the  decisions  of  ^^  different  courts 
on  the  subject  he  says,  section  599:  "Marriage  is  the  legal  band 
around  affections  assumed  to  be  already  united  and  the  blending 
of  two  lives  in  one,  and  while  it  is  in  some  degree  of  the  head, 
it  is  primarily  and  chiefly  of  the  heart.  Hence,  in  reason,  the 
test  question  should  be,  whether  or  not  the  parties  have  the 
capacity  of  mind  required  for  duly  comprehending  this  union." 
He  then  states  in  the  following  section  (600)  the  "true  doctrine,'* 
as  follows:  "Assuming  this  to  be  the  correct  idea  of  the  subject 
matter  of  the  contract,  none  of  the  foregoing  enunciations  from 
the  bench  are  precisely  accurate,  but  the  true  view,  in  principle, 
is  as  follows:  The  mental  incapacity  which  disqualifies  one  for 
crime  is  such  as  renders  it  impossible  he  should  entertain  the 
criminal  intent.  The  disqualif3dng  incapacity  for  maJdng  a  deed, 
a  will  or  a  bill  of  sale  of  personal  property  is  such  as  puts  it 
out  of  the  power  of  the  person  to  exercise  a  disposing  mind  in 
respect  of  the  particular  thing."  The  question  here  is  not  al- 
together of  brain  quantity  or  of  brain  quality  in  the  abstract, 
but  it  is  whether  or  not  the  mind  could  and  did  act  rationally 
regarding  the  precise  thing  in  contemplation — marriage.  In  a 
marriage  case  the  question  is  whether  the  alleged  insane  per- 
son acted  rationally  regarding  marriage,  and  the  particular  mar- 
riage in  dispute;  not,  indeed,  whether  his  conduct  was  wise,  but 
whether  it  proceeded  from  a  mind  sane  as  respects  the  thing 
done,  etc. 

It  would  be  hard  to  conceive  of  a  more  irrational  act  than 
that  of  Mrs.  Merrick  in  becoming  the  wife  of  Charles  Orchard- 
son.  She  had  reached  an  extreme  old  age;  was  afflicted  with  an 
incurable  disease;  was  possessed  of  a  comfortable  home,  and  an 
abundance  of  money  and  property  with  which  to  satisfy  her  every 
want  and  taste.  She  had  many  attentive  and  devoted  friends 
and  neighbors,  with  whom  she  had  been  associated  for  years. 
Her  tastes  were  refined  and  her  moral  sense  unperverted,  dis- 
approving of  immorality,  intemperance,  and  other  like  sins.  She 
held  in  the  highest  esteem  the  memory  of  her  ^"*  husband,  who 
had  been  a  man  of  superior  character  and  intelligence.    The  un- 
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contradicted  evidence  produced  upon  the  trial  before  the  jury^. 
and  upon  which  the  decree  of  the  chancellor  voiding  the  mar- 
riage was  based,  shows  that  as  to  each  of  these  enno>bling  char- 
acteristics and  virtues  in  Mrs.  Merrick,  Charles  Orchardson  waa- 
as  completely  her  antithesis  as  it  is  possible  for  one  person  to. 
be  unlike  another.     Especially  must  his  debaucheries  and  as- 
sociations with  lewd  women  have  shocked  her  sense  of  virtue  audi 
morality,  and  repelled  her  from  coming  in  contact  with  him,, 
had  she  been  in  the  exercise  of  her  normal  faculties.    It  is  true  • 
that  many  strange  and  unnatural  marriages  are  contracted  and 
the  sanity  of  the  parties  not  questioned;  but  it  is  also  true  that 
when  the  question  is  raised  it  not  infrequently  appears  that  some 
ii;isane  delusion  prompted  one  or  the  other  of  the  parties  ini 
contracting  such  unnatural  marriages.    Certainly,  in  so  extreme- 
a  case  as  this  the  mind  naturally  attributes  the  act  to  some  un- 
usual motive  or  influence,  and  we  think  it  is  found  here  both' 
in  Mrs.  Merrick's  belief  in  the  superhuman  powers  and  attributea- 
of  Orchardson,  and  the  insane  delusion  that  the  spirit  of  her- 
dead  husband  dictated  and  approved,  of  the  marriage.    All  the 
evidence  shows  that  she  never  conceived  the  idea  of  assuming- 
the  relation  and  the  duty  of  a  wife  by  the  marriage  as  ordinarily 
understood.    Whether  she  should  marry  the  man  or  adopt  him' 
as  her  son  was  a  matter  of  indifference,  her  sole  object  and  pur- 
pose being  to  place  herself  and  her  property  in  such  relation 
to  him  that  they  might  be  used  by  him,  through  his  extraor- 
dinary powers,  in  the  accomplishment  of  his  wonderful  mission. 
Counsel  for  appellant  reiterate  the  proposition  that  the  fact 
that  a  person  believes  in  spiritualism,  ghosts,  dreams,  etc.,  i* 
not  proof  of  his  or  her  insanity,  and  cases  are  cited  holding 
where  general  insanity  is  charged,  and  without  proof  that  the 
belief  led  the  believer  into  some  insane  delusion  which  prompted 
the  act  sought  to  be  set  ^'^  aside,  the  act  was  valid,  however  ex- 
treme or  unreasonable  the  belief  in  spiritualism  or  other  like 
beliefs.    We  have  no  criticisms  to  make  upon  those  authorities. 
They  are  not  in  conflict  with  that  other  class  of  cases  which 
hold  that  if  a  person  labors  under  a  mental  delusion  on  a  sub- 
ject at  the  time  of  making  a  will  or  entering  into  a  contract,, 
and  the  will  or  agreement  is  the  result  of  such  delusion,  then  the- 
will  or  contract  is  void,  notwithstanding  the  person  may  have- 
been  sane  on  all  other  subjects.     In  American  Bible  Soc.  v. 
Price,  115  111.  632,  the  circuit  court  instructed  the  jury:  "If  the 
jury  believe,  from  the  evidence,  that  although  Isaac  Foreman 
had  sufficient  capacity  to  attend  to  the  ordinary  business  affairs 
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of  life,  yet  that  with  regard  to  subjects  connected  with  the  tes- 
tamentary disposition  and  distribution  of  his  property  and  the 
natural  objects  of  his  bounty  he  was  insane,  and  that  while 
laboring  under  such  insanity  he  made  the  will  in  question,  and 
that  in  making  it  he  was  so  far  influenced  or  controlled  by  such 
insanity  as  to  be  unable  rationally  to  comprehend  the  nature 
and  effect  of  the  provisions  of  the  will,  and  was  thereby  led  to 
make  the  will  as  he  did,  then  the  jury  must  find  the  will  not 
to  be  Ihe  will  of  the  said  Isaac  Foreman.  An  insane  delusion 
■is  a  fixed  and  settled  belief  in  facts  not  existing,  which  no 
rational  person  would  believe.  Such  delusion  may  sometimes 
•exist  as  to  one  or  more  subjects,  and  if  the  jury  believe,  from 
the  evidence  in  this  case,  that  Isaac  Foreman  was  laboring  un- 
der such  insane  delusions  upon  subjects  connected  with  the  tes- 
tamentary disposition  of  his  property  and  the  natural  objects  of 
his  bounty  when  he  made  the  will  in  question,  and  was  thereby 
rendered  incompetent  to  comprehend  rationally  the  nature  and 
effect  of  the  act,  and  that  but  for  such  delusions  he  would  not 
have  made  the  will  as  he  did,  then  the  jury  should  find  against 
the  validity  of  the  will.*'  And  it  was  insisted,  upon  appeal 
to  this  court,  that  the  giving  of  that  instruction  was  error;  but 
we  held  otherwise,  and  sustained  the  ^**  ruling  of  the  court 
below  upon  the  ground  that  it  announced  the  correct  rule  of 
law.  It  was  also  held  in  that  case  that  the  belief  of  the  testator, 
Foreman,  that  by  placing  his  property  in  religious  institutions 
ior  charitable  purposes  it  would  continue  to  increase  until  the 
day  of  judgment — to  work  for  him — was  evidence  of  a  mor- 
bid delusion  sufficient  to  sustain  the  verdict  of  the  jury  hold- 
ing his  will  to  be  invalid.  It  cannot  be  said  that  the  law  is 
different  as  to  marriage  or  other  contracts. 

Judge  Bonney,  who  heard  the  case  below,  in  his  able  and 
elaborate  written  opinion  filed  with  his  decision  on  this  branch 
of  the  case,  after  summing  up  the  evidence  tending  to  show 
that  Mrs.  Merrick  was  the  victim  of  an  insane  delusion  growing 
out  of  and  resulting  from  her  belief  in  spiritualism,  said: 
"Numerous  witnesses  who  knew  her  well,  who  were  her  imme- 
diate neighbors  and  who  saw  her  frequently,  declare  her  in- 
sane upon  the  subject  of  spiritualism;  and  to  four  physicians 
were  put  hypothetical  questions,  every  element  of  which  was 
■abundantly  proven  by  the  testimony  in  the  case,  who  gave  the 
'Opinion,  as  experts,  that  she  was  insane.  She  built  Merrick 
Uall  at  a  place  which  rendered  the  construction  of  the  build- 
ing unusually  expensive,  because  she  was  under  the  delusion  that 
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the  spirit  of  her  dead  husband  directed  her  to  build  it,  and  to 
build  it  at  that  particular  place.  She  sent  to  Washington  and 
brought  hither  an  attorney  to  collect  a  claim  against  an  estate 
perfectly  solvent,  and  paid  him  the  sum  of  five  hundred  dollara 
therefor,  because  she  had  been  advised  by  the  spirits,  and  was 
under  the  insane  delusion  that  she  was  about  to  lose  her  money, 
or  some  of  it,  and  it  must  be  the  Buckley  money,  and  this, 
'  too,  when  she  had  an  attorney  here  who  had  attended  to  her 
business  affairs  for  several  years,  and  whom  she  had  known  much 
longer,  and  against  whose  honesty  and  integrity  the  finger  of 
suspicion  had  never  turned.  So  strong  was  the  delusion,  that 
she  offered  him  five  hundred  dollars,  to  collect  the  same  moneys, 
and  when  he  assured  her  that  the  claim  was  safe  and  refused 
^"^  her  exorbitant  offering,  instead  of  listening  to  his  advice 
and  the  voice  of  reason  she  blindly  followed  the  behests  of  her 
delusion,  in  the  manner  so  characteristic  with  persons  afflicted 
with  this  form  of  insanity,  and  brought  the  Washington  lawyer 
to  her  aid.  The  surrender  of  the  mortgage  to  Clara  Eobinson, 
her  dealings  with  Hainer,  both  of  whom  were  mediums,  evince 
her  deranged  condition  whenever  the  circumstances  offered  an 
opportunity  for  her  belief  in  spiritualism  to  become  influential. 
Though  highly  moral,  and  absolutely  pure  in  every  thought  and 
deed  that  sprang  from  her  long  life,  through  the  influence  of 
spiritualism  she  became  an  apologist  for  the  debauchery  of  others 
and  so  acted  as  to  belie  every  element  of  her  purity  and  woman- 
hood. A  radical  change  takes  place  in  the  very  essentials  of 
her  character.  She  had  frequently  expressed  her  aversion  to  a 
second  marriage,  and  steadfastly  adhered  to  her  resolution  until 
the  pretended  message  from  her  husband  came,  and  then,  un- 
der the  irresistible  influence  of  her  insane  delusion,  she  assented, 
believing  she  had  found  one  who  espoused  the  doctrines  so  near 
to  her  heart,  and  who  could  revolutionize  the  world,  eliminate 
misery  and  sorrow  from  the  conditions  of  men,  and,  as  it  were, 
make  earth  a  paradise.'* 

It  is  also  to  be  kept  in  mind  that,  in  the  view  we  have  al- 
ready expressed,  the  marriage  in  question  was  brought  about 
and  procured  by  Charles  Orchardson  in  the  accomplishment  of 
his  scheme  and  purpose  to  obtain  possession  of  the  property  of 
Mrs.  Merrick,  and  this  fraud  is  to  be  taken  into  consideration 
in  connection  with  the  evidence  of  the  mental  incapacity  of  Mrs. 
Merrick  at  the  time  of  the  alleged  marriage.  Bishop,  in  his 
work  on  Marriage,  Divorce,  and  Separation,  volume  1,  section 
611,  says:  "The  intellect  may  be  very  weak,  not  absolutely  free 
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from  derangement,  while  yet  not  to  an  extent  disqualifying  the 
person  to  contract  matrimony,  for  the  disorder  or  feebleness, 
to  have  this  effect,  must  have  reached  a  standard  magnitude." 
And  he  adds,  in  section  612:  "The  cases  ^  oftenest  occurring 
are  where  partial  insanity  or  great  weakness  of  intellect  is  cir- 
cumvented by  fraud.  Such  a  case  was  the  Earl  of  Portsmouth's, 
w'ho,  being  of  weak  and  somewhat  disordered  mind,  was  led 
by  the  artifice  of  his  trustee  and  solicitor,  whose  influence  over 
him  was  great,  into  a  marriage  with  the  latter's  own  daughter. 
The  marriage  was  declared  void.  And  in  another  case  of  the 
like  nature,  a  man  of  forty  contrived  to  bring  aJbout  between 
himself  and  a  woman  of  seventy,  a  drunkard,  with  considerable 
property,  which  he  sought  to  secure,  a  marriage  without  a  set- 
tlement, or  the  knowledge  of  her  friends.  It  also  was  adjudged 
void."  And  again,  in  section  613:  "The  .two  ingredients  of  fraud 
and  insanity,  thus  blending,  often  in  matrimonial  causes  pro- 
duce by  their  united  action  a  nullity  which  neither  could  alone 
effect."  Lyndon  v.  Lyndon,  69  111.  43,  is  in  harmony  with  this 
principle. 

In  the  case  of  the  man  of  forty  intermarrying  with  a  woman 
of  seventy  referred  to  above,  which  is  the  case  of  Browning  v. 
Reane,  2  Phillim.  69,  the  evidence  was  to  the  effect  that  the 
woman  waa  not  only  addicted  to  the  excessive  use  of  intoxicating 
liquors,  but  that  she  had  been  from  childhood  of  very  weak 
intellect.  But  the  court  does  attach  importance  to  the  fact  that 
the  evidence  disclosed  that  the  marriage  was  procured  by  the 
man  for  the  purpose  of  obtaining  the  estate  of  the  woman,  and 
in  speaking  of  the  weight  to  be  given  to  the  alleged  fact  of 
marriage  it  is  said:  From  "merely  pleading  the  fact  of  marriage 
the  court  could  not  expect  much  that  was  satisfactory.  If  the 
marriage  was  brought  about  by  fraudulent  confederacy  there 
would  be  two  descriptions  of  persons  present  at  it — the  parties 
confederating,  and  those  whose  presence  was  necessary  and  who 
might  be  deceived  and  imposed  upon."  This  language,  we  think, 
is  peculiarly  applicable  to  the  facts  in  this  case  as  to  the  manner 
in  which  the  empty  ceremony  of  marriage  was  pretended  to  be 
celebrated. 

3**  In  Foster  v.  Means,  1  Spear  Eq.  569,  42  Am.  Dec.  332,  a 
marriage  was  held  to  be  null  and  void  between  a  man  and  woman 
on  the  ground  of  the  mental  incapacity  of  the  man  and  the 
fraudulent  procurement  of  the  woman.  In  that  case,  as  in 
Browning  v.  Eeane,  2  Phillim.  69,  the  mental  defect  was  from 
childhood,  and  while  there  was  some  evidence  to  the  effect  that 
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the  man  was  capable  of  reasoning  to  a  limited  extent  and  com- 
prehending some  of  the  ordinary  matters  of  life,  the  judgment 
avoiding  the  marriage  was  based  upon  the  mental  weakness,  to- 
gether with  the  undue  influence  exercised  by  the  woman  in  the 
procurement  of  the  marriage.  In  rendering  the  opinion,  the 
court  says,  after  speaking  of  the  mental  infirmity:  "I  have  no 
doubt  but  that  the  complainant  availed  herself  of  this  imbecility 
of  mind  and  the  natural  instincts  which  might  prompt  him 
to  marry,  either  to  induce  him  to  propose  marriage  or  to  pro- 
pose it  herself,  with  the  expectation  of  securing  his  property 
to  herself.  There  could  have  been  no  other  motive  on  her  part 
to  enter  into  such  a  contract  with  such  a  man."  So,  here,  it 
appears  beyond  cavil  that  Charles  Orchardson  entertained  for 
this  deluded  old  lady  no  single  sentiment  of  affection  or  esteem, 
which  must  prompt  every  honorable  marriage,  and  that  he  mar- 
ried for  her  money,  and  nothing  else.  "There  could  have  been 
no  other  motive  on  his  part  to  enter  into  such  a  contract  with 
such  a  woman."  Still  less  could  Mrs.  Merrick  have  entered 
into  such  a  contract  with  such  a  man  had  not  her  reason  been 
dethroned.  No  one  will  suffer  by  the  decree  below  unless  it 
be  the  wrongdoer  himself.  No  right  or  interest  of  society  de- 
mands that  such  a  marriage  should  be  upheld. 

We  think  the  chancellor  rendered  his  decree  in  accordance 
with  the  law  and  the  evidence  upon  both  branches  of  the  case, 
and  it  will  accordingly  be  affirmed. 

Decree  affirmed. 

Carter,  J.,  took  no  part. 


WILLS-INSANE  DELUSION-SPIRITUALISM.— A  will  Is  In- 
validated  by  an  Insane  delusion,  when  It  Is  the  result  of  the  delu- 
sion, but  not  otherwise:  Notes  to  Haines  v.  Hayden,  35  Am.  St.  Rep. 
579;  In  re  Cllne's  Will,  41  Am.  St.  Rep.  854;  Thomas  v.  Carter,  170 
Pa.  St.  272;  50  Am.  St.  Rep.  770.  Belief  In  spiritualism  does  not  of 
Itself  show  Insanity,  unless  it  amounts  to  a  monomania:  Connor  v. 
Stanley,  72  Cal.  556;  1  Am.  St.  Rep.  84,  and  note.  A  man  may  be 
of  sound  mind  In  regard  to  his  dealings  In  general  while  he  Is  under 
an  Insane  delusion,  and  whenever  It  appears  that  his  will  was  the 
direct  offspring  of  his  partial  Insanity  or  monomania,  which  was 
the  cause  of  the  disposition  made  by  him  of  his  property,  and  that 
without  It  such  disposition  would  not  have  been  made,  It  should 
be  disregarded:  Thom.«is  v.  Carter,  170  Pa.  St.  272;  50  Am.  St.  Rep. 
770.  For  monographic  note  on  Insane  delusions  see  note  to  People 
V.  Hubert,  119  Cal.  216,  ante^p.     60. 

MARRIAGE-CAPACITY  AND  CONSENT— CEREMONY— IN- 
SANE PERSONS.— The  essentials  of  a  valid  marriage  are  capacity 
and  consent:  Voorhees  v.  Voorhees,  46  N.  J.  Eq.  411;  19  Am.  St.  Rep. 
404;  without  them,  a  ceremony  is  of  no  consequence:  Roszel  v.  Ros- 
zel,  73  Mich.  133;  16  Am.  St.  Rep.  569.  The  marriage  of  an  Insane 
person  Is  void,  for  want  of  mental  capacity  to  contract:  Note  to 
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State  V.  Setzer,  2  Am.  St.  Rep.  293;  Harrison  v.  State,  22  Md.  468; 
85  Am.  Dec.  658.  A  void  marriage  is  good  for  no  legal  purpose,  and 
its  invalidity  may  be  proved  at  any  time,  in  any  court,  and  by  any 
person:  Cartwriglit  v.  McGown,  121  111.  388;  2  Am.  St.  Rep.  105. 
This  rule  applies  to  the  marriage  of  an  insane  person:  Note  to  State 
V.  Setzer,  2  Am.  St.  Rep.  293.  If  a  person,  non  compos,  has  been 
Induced  by  another  to  marry  only  for  the  purpose  of  securing  his 
property,  the  marriage  is  void:  Foster  v.  Means,  1  Spear  Eq.  569; 
42  Am.  Dec.  332. 
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POWERS  — EXERCISE  OF,  BY  AN  ADMINISTRATOR 
SUCCEEDING  AN  EXECUTRIX  WHO  RESIGNS.— If  an  execu- 
trix resigns,  she  no  longer  has  a  right  to  exercise  a  discretionary 
power,  conferred  by  the  will,  to  sell  land,  and  the  appointment  of 
an  administrator,  with  the  will  annexed,  does  not  confer  upon  him 
the  right  to  exercise  the  power  to  sell  that  which  was  given  by  the 
provisions  of  the  will  to  the  executrix  named  therein. 

DEFINITIONS.— PERPETUITY  is  a  limitation.  In  an  Instrn- 
ment,  taliing  the  subject  matter  of  the  perpetuity  out  of  commerce 
for  a  period  of  time  greater  than  a  life  or  lives  in  being  and  twenty- 
one  years  thereafter. 

DEVISE— WHEN  VOID  AS  CREATING  A  PERPETUITY.— 
A  devise  is  void  if  there  is  a  possibility  that  a  violation  of  the  rule 
against  perpetuities  can  happen,  whether  it  creates  a  legal  or  a 
trust  estate. 

DEVISE— WHEN  VOID  AS  CREATING  A  PERPETUITY.— 
A  devise  in  trust,  providing  how  the  proceeds  of  any  lands  sold 
shall  be  disposed  of,  but  which  makes  no  provision  for  the  vesting 
of  the  fee  in  any  one,  at  any  time,  and  which  does  not  fix  any  time 
when  such  proceeds  shall  be  paid  to  any  one,  Is  void,  as  creating  a 
perpetuitv. 

DEVISE— CLAUSE  SHOWING  AN  INTENT  TO  CREATE  A 
PERPETUITY.— An  intent  to  create  a  perpetuity  is  manifested  by 
a  clause  of  a  devise  in  trust,  which  provides  for  the  appointment  of 
trustees  "for  all  time  to  come." 

Bill  for  partition,  brought  by  the  appellant,  Hiram  Bigelaw, 
administrator,  against  Anna  Cady  and  others. 

N.  F.  Anderson,  for  the  appellant. 

John  P.  Hand,  for  the  appellees. 

«3o  PHILLIPS,  C.  J.  This  was  a  bill  for  partition,  filed  in 
the  Henry  county  circuit  court.  The  bill  alleges  that  Kichard 
Mascall  died  on  September  18,  1888,  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  in  the  county  court 
of  Henry  county,  Illinois  (a  copy  of  which  is  made  part  of  the 
bill),  and  that  he  left  surviving  him  his  widow,  Mary  J.  Mascall, 
and  three  children  as  his  heirs  at  law,  who  are  appellees  herein. 
The  bill  also  alleges  that  the  debts  and  legacies  have  been  paid. 
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and  that  the  appellees  are  the  owners  in  fee  of  the  lands  sought 
to  be  partitioned,  comprising  several  hundred  acres  and  numer- 
ous town  lots.  To  the  bill  a  demurrer  was  interposed,  which 
being  overruled  the  administrator  excepted  thereto  and  prose- 
cutes  this  appeal. 

The  controversy  in  this  case  arises  upon  the  construction  of 
certain  paragraphs  of  the  will,  and  whether  a  perpetuity  is 
created.  The  contention  of  the  appellees  is  that  a  perpetuity 
was  created,  and  therefore,  as  to  the  lands  included  within  the 
clause  of  the  will  which  created  a  perpetuity,  such  lands  and 
town  lots  became  intestate  property. 

The  eighth  paragraph  of  the  will  is  as  follows: 
**Eighth. — It  is  my  will  and  desire  that  all  the  land  and  town 
lots  that  I  may  own  at  my  death  (that  I  have  not  otherwise 
bequeathed),  in  Illinois,  Minnesota,  or  Nebraska,  or  any  other 
real  estate  wherever  it  may  be,  if  there  be  any,  it  shall  be  taken 
charge  of  by  the  executrix  or  executor,  as  the  case  may  be,  shall 
either  rent  or  sell  the  property,  leaving  that  to  the  judgment 
of  the  executrix  or  executor.  In  either  case,  after  paying  taxes, 
and  other  repairs,  and  reasonable  compensation  for  so  doing, 
then  the  balance,  if  there  be  any,  if  rented  and  collected,  then 
eaeh  year  shall  be  equally  divided  as  follows:  one-fourth  to  my 
daughter  Anna  Cady,  one-fourth  to  my  daughter  Martha  Jil. 
Bristol,  one-fourth  to  my  son,  James  P.  Mascall,  *^*  and  one- 
fourth  to  my  wife,  Mary  J.  Mascall.  If  any  lands  or  lots  should 
be  sold,  the  money  is  to  be  put  to  interest  as  soon  as  it  can  be 
done  conveniently.  It  is  left  to  the  judgment  of  the  executrix 
or  executor.  When  the  interest  is  collected  it  shall  be  equally 
divided  between  my  four  heirs  above  mentioned  in  this  para- 
graph, after  paying  all  taxes,  and  reasonable  compensation  for 
so  doing.  In  case  of  death  of  either  of  the  four  above  named 
heirs  it  shall  go  (their  share)  to  the  heirs  of  the  deceased  heir^ 
if  they  have  any;  if  not,  it  shall  be  equally  divided  between 
my  remaining  heirs  above  mentioned,  and  their  heirs  forever^ 
share  and  share  alike.  If  my  wife,  Mary  J.  Mascall,  dies  leav- 
ing no  heir  of  mine,  then  her  share  (one-fourth)  shall  go  to  my 
heirs  and  their  heirs  forever,  share  and  share  alike." 
By  the  twenty-ninth  clause  of  the  will  it  is  provided: 
"Twenty-ninth. — I  hereby  make,  appoint,  and  constitute  my 
said  wife,  Mary  J.  Mascall,  executrix  of  this  my  last  will  and 
testament,  without  bonds.  At  the  death,  or  in  case  of  disability, 
of  the  said  Mary  J.  Mascall,  in  either  case  the  judge  of  the  pro- 
bate court  of  Henry  county,  Illinois,  shall  appoint  some  good^ 
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•suitable  person  to  succeed  her  as  executor.  In  case  of  death  or 
inability  of  said  executor  the  judge  shall,  from  time  to  time  and 
ior  all  time  to  come,  appoint  a  good,  suitable  person  as  a  suc- 
'©essor.  In  every  appointment  they  shall  give  sufficient  bonds 
to  satisfy  the  judge  of  said  probate  court.  I  hereby  make, 
publish,  and  declare  this,  and  none  other,  to  be  my  last  will  and 
testament,  consisting  of  twenty-two  (22)  pages.  In  testimony 
•whereof  I  have  hereunto  set  my  hand  and  seal  this  twenty-sixth 
<26th)  day  of  January,  1887." 

Mary  J.  Mascall  qualified  as  executrix  under  this  will  and  acted 
:for  a  time,  and  then  resigned  and  elected  to  take  under  the 
law,  when  appellant  was  appointed  administrator  with  the  will 
annexed.  By  the  eighth  clause  of  the  will  the  right  to  sell  or 
lease  the  land  in  controversy  is  provided  for,  leaving  it  to  the 
judgment  of  the  *^*  executrix  named  in  the  will  as  to  whether 
it  should  be  leased  or  sold.  She  resigning,  no  longer  had  a 
Tight  to  exercise  the  power  Of  sale  conferred  by  that  clause,  and 
"the  appointment  of  an  administrator  with  the  will  annexed  did 
not  confer  upon  him  the  right  to  exercise  the  power  to  sell 
■that  was  given  by  the  provisions  of  that  section  to  the  executrix 
named  in  the  will:  Hall  v.  Irwin,  2  Gilm.  176;  Nicoll  v.  Scott, 
-^9  111.  529. 

No  provision  is  made  for  the  vesting  of  these  lands  in  any 
one.  They  are  simply  to  be  taken  charge  of  by  the  executrix 
appointed  under  the  will.  No  provision  is  made  for  the  fee  to 
"ve^t  in,  or  possession  to  come  to,  the  heirs  or  any  of  the  descend- 
ants at  any  time.  Neither  is  there  provision  made  that  at  a 
time  in  the  future  the  proceeds  of  the  lands,  if  converted  into 
•money,  should  be  paid  over  to  the  heirs  or  their  descendants. 
Hence  this  provision  is  one  in  which  lands  owned  by  the  testator 
;are  to  stand  in  perpetuity,  to  be  rented  by  the  executor  or  ad- 
aninistrator  of  the  testator.  The  intention  of  the  testator  is 
^disclosed  by  the  provision  of  the  twenty-ninth  clause  of  the 
'will,  that  "in  case  of  death  or  inability  of  said  executor  the  judge 
'sehall,  from  time  to  time  and  for  all  time  to  come,  appoint  a  good, 
(Suitable  person  as  a  successor."  This  is  a  declaration  of  an  in- 
■tention  to  create  a  perpetuity  as  to  this  land,  on  the  part  of  the 
testator.  Because  of  the  resignation  of  the  executrix  named  and 
the  appointment  of  the  administrator  with  the  will  annexed, 
the  lots  and  lands  included  in  the  eighth  clause  are  held  by  the 
-administrator  to  be  rented,  and  to  collect  the  rents  and  divide 
the  same,  with  no  power  in  him  to  sell  the  lands  without  a  de- 
cree of  court.     The  debts  having  been  paid,  no  right  to  sell 
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would  be  conferred  on  him  and  no  power  to  sell  could  be  exercised 
by  him. 

Perpetuity  is  a  limitation  taking  the  subject  matter  of  the 
perpetuity  out  of  commerce  for  a  period  of  time  greater  than  a 
life  or  lives  in  being  and  twenty-one  years  thereafter.  If,  by 
any  possibility,  a  devise  violates  the  *^  rule  against  perpetuities 
it  cannot  stand.  If  there  is  a  possibility  that  a  violation  of  this 
rule  can  happen,  then  the  devise  must  be  held  void:  Waldo  v.' 
Cummings,  45  111.  421;  Post  v.  Eohrbach,  142  111.  600;  Deford 
V.  Deford,  36  Md.  176;  Sears  v.  Putnam,  102  Mass.  6;  Gray  on 
Perpetuities,  sees.  214,  369,  374.  Neither  will  the  violation  of 
the  rule  against  perpetuities  be  tolerated  when  the  property  is 
covered  by  a  trust,  any  more  than  when  such  violation  actually 
appears  in  the  creation  of  a  legal  estate.  Courts  of  equity  will 
not  permit  limitations  of  future  equitable  interests  to  transcend 
those  of  legal  interests,  which  are  upheld  as  executory  devises 
and  shifting  and  springing  uses  at  law:  Howe  v.  Hodge,  152  111. 
252. 

If  it  could  be  contended  that  by  the  eighth  clause  of  this 
will  the  rente  of  the  lands  are  devised  to  the  persons  named 
therein,  and  their  heirs,  absolutely,  they  to  take  the  entire  in-  ' 
come,  that  would  pass  the  land  itself,  for  a  devise  of  rents  and 
profits,  or  the  income  of  land,  both  at  law  and  in  equity,  is  a 
devise  of  the  land.  This  rule  is  based  upon  the  feudal  law,  under 
which  the  beneficial  interest  in  the  land  consisted  of  the  right 
to  take  rents  and  profits.  It  cannot  be  held  that  the  rents  and 
profits  vested  in  the  persons  named  in  the  eighth  clause,  and 
their  heirs,  forever,  because  the  right  of  the  heirs  of  Mary  J. 
Mascall  to  take  was  dependent  on  her  leaving  children,  heirs 
of  the  testator. 

By  the  sixteenth  clause  of  the  will  the  dividend  of  ten  shares 
of  bank  stock,  or  the  interest  derived  from  the  proceeds,  was  to 
be  forever  used  in  caring  for  the  family  cemetery  lot,  and  it  is 
urged  the  provision  of  the  twenty-ninth  clause  applies  and  has 
reference  to  the  sixteenth  clause,  and  not  to  the  eighth.  Inas- 
much as  the  eighth  clause  does  not  provide  for  the  vesting  of 
the  fee  of  the  land  at  any  time,  or  for  the  payment  of  the  pro- 
ceeds to  anyone  at  any  time  if  the  land  should  be  sold,  this  lat- 
ter contention  cannot  be  sustained.  The  intention  orf  the  testator 
being  disclosed  by  the  provisions  of  the  will,  and  *^*  no  time 
fixed  for  the  lands  or  the  proceeds  derived  from  the  sale  of  the 
same,  included  in  the  eighth  clause  of  the  will,  to  vest  in  any  one, 
the  rule  against  perpetuities  is  violated,  and  the  lands  included  in 
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that  eighth  clause  became  intestate,  and  were  subject  to  partition 
by  the  legal  heirs,  and  the  demurrer  to  the  bill  was  properly  over- 
ruled. 

The  decree  of  the  circuit  court  of  Henry  county  is  affirmed. 

Decree  affirmed. 


POWERS— PASSING  TO  OTHERS— Whenever  a  power  Is  of  a 
kind  that  Indicates  a  personal  confidence,  it  must  prima  facie  be 
understood  to  be  confined  to  the  individual  to  whom  It  is  given, 
and  will  not,  except  by  express  words,  pass  to  others  to  whom,  by 
legal  transmission,  the  same  character  may  happen  to  belong: 
Gambell  v.  Trippe,  75  Md.  252;  32  Am.  St.  Rep.  388. 

PERPETUITIES— DEFINITION.— A  perpetuity  Is  any  limitation 
or  condition  which  may  talse  away  or  suspend  the  absolute  power 
of  alienation  for  a  period  beyond  the  continuance  of  lives  in  being: 
In  re  Walkerly,  108  Gal.  627;  49  Am.  St.  Rep.  97,  and  monographic 
note  thereto,  on  the  rule  against  perpetuities. 
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[171  Illinois,  260.] 

JUDGMENT— RES  JUDICATA— FINALITY  OP  ADJUDI- 
CATION.—A  matter,  whether  consisting  of  one  or  many  questions, 
which  has  been  solemnly  adjudicated  by  a  court  of  competent  juris- 
diction, must,  in  any  subsequent  litigation  between  the  same  par- 
ties, where  the  same  question  or  questions  arise,  be  deemed  to  have 
been  finally  and  conclusively  settled,  except  where  the  litigation  is 
a  direct  proceeding  for  the  purpose  of  reversing  or  setting  aside 
such  adjudication. 

JUDGMENT— RES  JUDICATA— FINALITY  OF  ADJUDI- 
CATION AS  TO  INVALIDITY  OF  ORDINANCE— SPECIAL  AS- 
SESSMENT.—An  order  of  court  refusing  a  judgment  for  one  install- 
ment of  a  special  assessment  is  conclusive  on  an  application  for  a 
judgment  for  a  subsequent  installment  of  the  same  assessment,  on 
the  same  piece  of  property,  where  such  judgment  was  refused  be- 
cause of  the  invalidity  of  the  ordinance  on  which  the  assessment 
was  based.  There  is  no  reason  why  the  same  material  and  essential 
fact,  the  validity  of  the  ordinance,  should  be  relitigated  each  time 
an  installment  of  the  invalid  assessment  falls  due. 

Eich  &  Stone  and  Eandall  W.  Burns,  for  the  appellant. 
Charles  S.  Thornton,  corporation  counsel,  and  John  A.  May, 
for  the  appellee. 

262  "WILKIN,  J.  In  the  county  court  of  Cook  county  the 
county  collector  made  application  for  judgment  on  account  of 
the  delinquent  fifth  installment  of  a  special  assessment  levied 
by  the  city  of  Chicago  for  the  improvement  of  Prairie  avenue. 
The  appellant  appeared  and  filed  an  objection,  which  sets  forth 
that  when  application  was  made  in  the  previous  year  to  obtain 
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a  tax  judgment  for  the  delinquent  fourth  installment  of  the 
same  assessment,  the  county  court  refused  judgment  because 
of  the  invalidity  of  the  ordinance  in  the  special  assessment  pro- 
ceeding. This  former  finding  in  favor  of  the  appellant,  it  is 
claimed,  is  res  judicata.  To  sustain  his  objection  he  offered  in 
evidence  the  petition,  assessment  roll,  judgment  of  confirmation, 
and  the  objections  and  all  other  papers  and  files  belonging  to 
the  special  assessment  proceeding.  He  next  offered  the  judg- 
ment of  the  county  court  refusing  judgment  on  said  former  in- 
stallment, and  also  the  objections  filed  by  him  therein,  and 
showed  by  a  witness  who  was  present  at  that  trial  that  the  court 
refused  judgment  on  account  of  the  invalidity  of  the  ordinance. 
All  of  this  evidence  was  admitted,  but  after  hearing  it  the  court 
found  against  the  appellant. 

This  record  presents  the  question  of  whether  an  order  of  the 
county  court  refusing  judgment  for  one  installment  of  a  special 
assessment  is  conclusive  on  an  application  for  a  judgment  for  a 
subsequent  installment  of  the  same  assessment  on  the  same  piece 
of  property,  where  the  finding  of  the  court  in  the  first  proceed- 
ing was  that  the  ordinance  on  which  the  assessment  was  based 
was  invalid.  In  the  light  of  a  well-settled  rule  this  question 
must  be  answered  in  the  affirmative.  "Where  the  former  adjudi- 
cation is  relied  upon  as  an  absolute  bar,  there  must  be,  as 
between  the  two  actions,  identity  of  parties,  of  subject  matter 
and  cause  of  action.  There  is,  however,  a  clearly  defined  dis- 
tinction between  that  class  of  cases  and  where  some  controlling 
fact  or  matter  material  to  the  determination  ^^^  of  both  causes 
has  been  adjudicated  in  a  former  proceeding  in  a  court  of  com- 
petent jurisdiction,  and  the  same  fact  or  matter  is  again  at  issue 
between  the  same  parties.  In  this  latter  case  the  adjudication 
of  the  fact  or  matter  in  the  first  suit  will,  if  properly  presented, 
be  conclusive  of  the  same  question  in  the  latter  suit,  irrespec- 
tive of  whether  the  cause  of  action  is  the  same  in  both  suits  or 
not.  This  is  generally  denominated  estoppel  by  verdict": 
Leopold  V.  Chicago,  150  111.  568;  Wright  v.  Griffey,  147  111.  496; 
37  Am.  St.  Rep.  228;  Hanna  v.  Read,  102  111.  596;  40  Am.  Rep. 
608. 

Admitting  that  the  subject  matter  in  the  two  applications  is 
not  the  same,  in  one  case  it  being  the  fourth  installment  and  in 
the  other  the  fifth,  still,  they  are  both  parts  of  one  assessment 
and  based  on  one  judgment  of  confirmation.  However  this  may 
be,  it  is  clear,  upon  the  authorities  cited,  the  court  having  held, 
upon  the  application  for  judgment  on  a  former  installment,  that 
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the  ordinance  on  which  the  judgment  of  confirmation  is  baaed 
is  void,  it  decided  a  material  and  essential  fact  to  a  recovery  in 
this  case.  And  as  we  said  in  Hanna  v.  Eead,  102  111.  603,  40 
Am.  Eep.  608:  "Whether  the  adjudication  relied  on  as  an  es- 
toppel goes  to  a  single  question  or  all  the  questions  involved 
in  the  cause,  the  fundamental  principle  upon  which  it  is  allowed 
in  either  case  is,  that  justice  and  public  policy  alike  demand  that 
a  matter,  whether  consisting  of  one  or  many  questions,  which 
has  been  solemnly  adjudicated  by  a  court  of  competent  juris- 
diction, shall  be  deemed  finally  and  conclusively  settled  in  any 
subsequent  litigation  between  the  same  parties  where  the  same 
question  or  questions  arise,  except  where  the  litigation  is  a  di- 
rect proceeding  for  the  purpose  of  reversing  or  setting  aside  such 
adjudication." 

We  see  no  reason  why  the  same  question  should  be  relitigated 
each  time  an  installment  of  an  invalid  special  assessment  falls 
due.  The  holding  of  the  county  court  being  to  the  contrary, 
its  judgment  must  be  reversed. 

Eeversed  and  remanded. 


JUDGMENT  — RES  JUDICATA  —  DOCTRINE  OF.-A  Judg- 
ment Is  conclusive,  if  on  a  direct  point,  thougli  the  object  of  the 
two  suits  is  different:  Gallaher  v.  Moundsville,  84  W.  Va.  730;  26 
Am.  St.  Rep.  942;  Short  v.  Taylor,  137  Mo.  517;  59  Am.  St  Eep.  508; 
Martin  v.  Evans,  85  Md.  8;  60  Am.  St.  Rep.  292. 
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[171  Illinois,  338.] 

CONTRACTS  CREATING  A  MONOPOLY,  OR  PREVENT- 
ING COMPETITION— INVALIDITY  OF.— All  contracts  in  which 
the  public  are  interested,  and  which  tend  to  prevent  competition  re- 
quired by  statute,  or  some  known  rule  of  law,  or  which  tend  to 
create  a  monopoly,  are  void. 

MUNICIPAL  CORPORATIONS— ORDINANCES  CREATING 
A  MONOPOLY,  OR  PREVENTING  COMPETITION— INVALID- 
ITY OF.— An  ordinance  creating  a  monopoly,  or  preventing  compe- 
tition, is  void.  Thus,  an  ordinance  making  the  use  of  an  article  or 
substance  controlled  by  a  single  person  or  corporation  indispensable 
In  the  construction  of  a  public  work,  must  necessarily  create  a  mo- 
nopoly in  favor  of  such  person  or  corporation,  and  also  limit  the 
persons  bidding  to  those  who  may  be  able  to  make  the  most  ad- 
vantageous terms  with  the  favored  person  or  corporation. 

MUNICIPAL  CORPORATIONS— ORDINANCES  CREATING 
A  MONOPOLY,  OR  PREVENTING  COMPETITION— INVALID- 
ITY OF— PAVING  STREETS.— If  a  contract  to  pave  a  street  is 
required,  by  law,  to  be  let  to  the  lowest  responsible  bidder,  an  ordi- 
nance requiring  the  paving  cement  to  be  prepared  from  asphaltum 
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"obtained  from  Pitch  lake,  In  the  Island  of  Trinidad,"  tends  to 
create  a  monopoly,  and  to  prevent  competition,  where  It  is  shown 
that  such  lake  is  owned  by  a  single  corporation,  and  that  the  as- 
phaltum  obtained  from  it  is  no  better  than  that  obtained  elsewhere 
and  used  by  competing  cement  manufacturers.  It  is,  therefore, 
void,  and  such  evidence  is  admissible  to  show  its  Invalidity,  though 
it  does  not  appear  from  the  face  of  the  ordinance  that  its  effect 
is  to  create  a  monopoly  or  to  prevent  competition. 

MUNICIPAL  CORPORATIONS— ORDINANCES  TO  AVOID 
CREATING  A  MONOPOLY  OR  PREVENTING  COMPETITION- 
PROPER  FORM  OF.— It  is  not  necessary  to  foster  and  create  a 
monopoly,  and  prevent  competition  In  the  letting  of  public  contracts, 
by  providing  in  ordinances  that  a  certain  substance  or  article,  and 
no  other,  shall  be  used  for  a  public  improvement.  If  some  partic- 
ular material,  controlled  by  a  single  person  or  corporation,  is  de- 
sired, the  ordinance  should  be  so  framed  as  to  make  that  material 
the  standard  of  quality  and  fitness,  and  to  require  that  material 
equal  to  it,  In  all  respects,  must  be  employed. 

Wilson,  Moore  &  Mcllvaine   and  Charles  D.  Eicliarcls,  for 

the  appellants. 

3^^  BOGGS,  J.  This  was  a  petition  for  judgment  confirming 
a  special  assessment  to  defray  the  expense  of  improving  Gladys 
avenue,  in  the  city  of  Chicago.  Objections  interposed  by  the 
appellant  were  overruled  and  judgment  entered  in  accordance 
with  the  prayer  of  the  petition.  This  is  an  appeal  to  bring  the 
judgment  into  review  in  this  court. 

The  ordinance  provides  that  "the  cementing  material  shall 
be  a  paving  cement  prepared  from  refined  Trinidad  asphaltum 
obtained  from  Pitch  lake,  in  the  island  of  Trinidad,"  and  the 
objection  is,  that  the  effect  of  this  provision  is  to  prevent  com- 
petition among  those  desiring  to  contract  to  perform  such  work 
and  furnish  the  material  necessary  to  complete  the  improvement. 
It  is  conceded  this  alleged  objection  does  not  appear  from  the 
face  of  the  ordinance,  but  appellants  offered  to  produce  evidence 
to  show  said  Pitch  lake  in  the  island  of  Trinidad  is,  and  was 
when  the  ordinance  was  passed,  the  private  property  and  under 
the  absolute  control  of  the  Barber  Asphalt  Company;  that  said 
Barber  Asphalt  Company  is  a  private  corporation,  having  its 
principal  office  in  the  city  of  Chicago;  that  there  were  at  least 
five  other  companies  or  corporations  having  ofl&ces  in  the  city 
of  Chicago  engaged  in  the  business  of  selling  asphaltum  pro- 
cured in  the  island  of  Trinidad  for  street  paving,  but  **®  not 
procured  at  Pitch  lake  in  said  island,  but  which  asphaltum  was 
equal  for  street  paving  purposes  to  the  asphaltum  obtained  from 
said  Pitch  lake,  and  that  all  of  said  companies  and  said  Barber 
Asphalt  Company  were  competitors  in  the  business  of  supplying 
asphaltum  for  paving  streets  in  the  city  of  Chicago. 
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It  is  a  well-settled  general  rule  that  all  contracts  in  wliicli  the 
public  are  interested  which  tend  to  prevent  competition,  when- 
ever a  statute  or  known  rule  of  law  requires  competition,  are 
void:  Chicago  v.  Eumpff,  45  111.  90;  92  Am.  Dec.  196;  People 
V.  Chicago  Gas  Trust  Co.,  130  111.  268;  17  Am.  St.  Rep.  319; 
Foss  V.  Cummings,  149  111.  353;  1  Addison  on  Contracts,  273; 
2  Beach  on  Modern  Law  of  Contract,  sec.  1108. 

The  statute,  by  the  authority  of  which  the  city  council  enacted 
the  ordinance  under  consideration,  provides  as  follows:  "All  con- 
tracts for  the  making  of  any  public  improvement,  to  be  paid 
for  in  whole  or  in  part  by  a  special  assessment,  and  any  work 
or  other  public  improvement,  when  the  expense  thereof  shall 
€xceed  five  hundred  dollars,  shall  be  let  to  the  lowest  responsible 
bidder,  in  the  maimer  to  be  prescribed  by  ordinance — ^such  con- 
tract to  be  approved  by  the  mayor  or  president  of  the  board  of 
trustees:  Provided,  however,  any  such  contract  may  be  entered 
into  by  the  proper  officer  without  advertising  for  bids,  and  with- 
out such  approval,  by  a  vote  of  two-thirds  of  all  the  aldermen 
or  trustees  elected'*:  1  Starr  and  Curtis'  Statutes  1896,  c.  24, 
par.  166,  p.  777. 

The  ordinance  in  question  provided  the  contract  to  perform 
the  work  should  be  awarded  to  the  lowest  responsible  bidder. 
If  the  requirement  that  the  asphaltum  to  be  used  in  the  im- 
provement should  be  obtained  from  Pitch  lake,  in  the  island  of 
Trinidad,  tended  to  restrict  competition  among  those  who  might 
desire  to  become  bidders  for  the  performance  of  the  work  of 
improving  the  street,  or  tended  to  create  a  monopoly  in  favor  of 
any  one  having  for  sale  the  asphaltum  necessary  to  be  used 
in  the  work  of  paving  the  said  street,  it  would  ^'**  fall  under 
the  ban  of  this  general  rule  of  the  law,  and  should  be  declared 
inoperative  and  void.  It  does  not  appear  from  the  face  of  the 
ordinance  that  the  effect  is  necessarily  to  so  prevent  competi- 
tion or  create  a  monopoly,  but  the  proffered  proof,  which  the 
court  excluded,  unmistakably  disclosed  that  the  asphaltum  re- 
quired by  the  ordinance  to  be  used  in  making  the  street  was  a 
product  which  could  only  be  obtained  by  purchase  from  a  single 
corporation.  The  direct  effect  of  the  requirement,  therefore, 
was  to  create  a  monopoly  in  favor  of  that  corporation  and  to  re- 
fitrict  competition  in  bidding  accordingly. 

The  principle  under  which  the  rejected  evidence  under  con- 
sideration must  be,  as  it  is,  held  by  us  to  be  competent,  came 
before  this  court  for  discussion  in  the  cases  of  Chicago  v.  Rumpff, 
and  Chicago  v.  Turner,  which  cases  were  consolidated  and  de- 
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cided  together,  and  are  reported,  in  45  111.  90,  92  Am.  Dec. 
196.  The  conclusion  of  the  court  was  that  the  ordinance  then 
under  consideration  tended  necessarily  to  create  a  monopoly  and 
was  therefore  void;  and  the  doctrine  of  the  case  is  approved  in 
People  V.  Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am.  St.  Eep. 
319,  and  Foss  v.  Cummings,  149  111.  353. 

The  only  cases  to  which  we  have  been  referred  which  sup- 
port the  view  that  a  city,  when  providing  by  ordinance  for 
a  public  improvement  where  the  work  is  to  be  done  and  mate- 
rials to  be  furnished  by  the  lowest  responsible  bidder,  may,  by 
provisions  in  the  ordinance,  restrict  the  bidders  to  or  provide 
for  use  of  an  article  solely  controlled  by  one  person,  are  cases 
where  the  city  desired  to  use  some  patented  article  or  process 
covered  by  a  patent.  The  supreme  courts  of  Michigan  and  of 
New  York  (in  the  former  state  by  a  divided  court)  entertained 
the  view  that  an  ordinance  which  provided  a  contract  should 
be  let  to  the  lowest  bidder  for  the  improvement  of  the  street 
by  the  use  of  a  designated  patented  pavement  was  valid,  and 
the  decision  of  the  supreme  court  of  Kansas  in  Yarnold  v.  Law- 
rence, 15  Kan.  126,  is  frequently  cited  as  ^*^  an  authority  in 
support  of  the  same  view  of  the  question.  In  Yarnold  v.  Law- 
rence, 15  Kan.  126,  the  decision  was  rested  upon  the  ground 
the  statute  of  that  state  did  not  require  the  contract  in  ques- 
tion should  be  let  to  the  lowest  bidder,  and  for  that  reason  that 
court  upheld  the  ordinance  without  deciding  the  question  here 
involved.  The  supreme  court  of  Wisconsin  and  other  states 
have  adopted  the  view  that  such  ordinances  are  void,  and  Mr. 
Dillon,  after  discussing  the  question  in  the  first  volume  of  his 
work  on  Municipal  Corporations,  section  469,  says:  "The  ques- 
tion is  close,  but  there  seems  so  far  a  tendency  in  the  courts  to 
adopt  the  "Wisconsin  view." 

In  all  of  the  cases  where  an  ordinance  has  been  held  valid 
which  provided  for  the  use  of  some  patented  article  or  process, 
the  argument  most  relied  upon  by  the  courts  to  justify  the 
view  the  ordinance  was  valid  is,  that  municipal  corporations 
ought  not  to  be  denied  the  right  to  avail  themselves  of  the  ad- 
vantages arising  from  the  discoveries  and  inventions  of  the  age, 
and  that  when  the  general  government  protected  a  discovery 
or  invention  by  a  patent,  which  created  a  monopoly  therein, 
competition  in  the  purchase  or  use  of  such  patented  article  or 
process  became  impossible,  and  that  the  monopoly  which  it  was 
urged  the  ordinance  tended  to  create  in  fact  had  legal  exis- 
tence entirely  independently  of  the  ordinance,  and  that  there- 
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fore  the  ordinance  did  not  have  any  effect  to  create  a  monopoly 
or  prevent  competition  among  bidders.  In  Mr.  Dillon's  view 
these  cases  are  rather  overcome  by  the  current  of  authority,  but 
if  they  should  be  accepted  as  stating  the  correct  rule  they  have 
little  application  to  the  case  in  hand,  for  the  reason  the  monopoly 
created  under  the  ordinance  under  consideration  is  not  in  favor 
of  a  patented  article.  The  asphaltum  offered  for  sale  by  the 
Barber  Asphalt  Company  has  no  superior  legal  right  in  the 
markets  and  is  not  entitled  to  be  given  any  by  the  terms  of  the 
ordinance,  nor  is  it  lawful  for  the  ordinance  to  give  it  an  im- 
proper preference,  but  it  should  ^^^  be  left  to  depend  upon  its 
merits  for  any  monopoly  it  may  obtain  in  the  good  opinion  of 
the  public. 

But  it  may  be  said,  cities,  in  the  construction  of  public  im- 
provements, ought  to  have,  as  have  individuals  in  the  construc- 
tion of  private  structures,  the  right  to  select  for  use  the  article 
or  substance  best  fitted  and  adapted  to  the  purpose,  and  that 
to  deprive  the  public  of  the  right  to  select  and  use  such  superior 
articles  is  opposed  to  public  policy  and  positively  disadvanta- 
geous to  t*he  public.  The  force  of  this  argument  must,  of  course, 
be  admitted;  but  upon  reflection  it  is  readily  seen  it  is  not  neces- 
sary to  foster  and  create  a  monopoly,  and  prevent  competition 
in  the  letting  of  public  contracts,  by  providing  in  ordinances 
that  a  certain  substance  or  article,  and  no  other,  shall  be  used. 
If  it  be  the  judgment  of  the  city  council  that  the  most  suitable 
and  best  material  to  be  used  in  any  contemplated  improvement 
is  the  product  of  some  particular  mine  or  quarry,  or  some  sub- 
stance or  compound  which  is  in  the  control  of  some  particu- 
lar firm  or  corporation,  the  ordinance  might  be  so  framed  as 
to  make  such  production,  substance  or  compound  the  standard 
of  quality  and  fitness,  and  to  require  that  material  equal  in 
all  respects  to  it  should  be  employed.  An  ordinance  making  it 
indispensable  that  an  article  or  substance  in  the  control  of  but 
a  certain  person  or  corporation  shall  be  used  in  the  construc- 
tion of  a  public  work  must  necessarily  create  a  monopoly  in 
favor  of  such  person  or  corporation,  and  also  limit  the  per- 
sons bidding  to  those  who  may  be  able  to  make  the  most  advan- 
tageous terms  with  the  favored  person  or  corporation.  If  all 
the  ordinances  adopted  by  the  city  council  of  the  city  of  Chi- 
cago providing  for  the  paving  of  streets  and  public  places  in 
the  city  should  select  the  stock  in  trade  of  a  particular  firm 
or  corporation  as  the  only  material  to  be  used  in  making 
such  street  improvements,  the  evil  would  be  intolerable;  and 


Feb.  1898.]  Hoepfeb  v.  ijlogan.  t4tl 

if  they  may  lawfully  select  sucli  article  in  one  ordinance  it 
cannot  be  unlawful  to  make  it  the  **^  settled  policy  of  the  city 
that  material  for  paving  streets  shall  be  purchased  of  but  one 
seller. 

Because  of  the  error  of  the  court  in  ruling  the  proffered  tes- 
timony was  inadmissible,  the  judgment  must  be  reveraed  and 
the  cause  remanded. 

Eeversed  and  remanded. 


MONOPOLIES-PUBLIC  BUSINESS— INVALIDITY.— Whatever 
tends  to  create  a  monopoly,  and  to  prevent  competition  between 
those  engaged  in  a  public  employment  or  business  Impressed  with 
a  public  character,  is  opposed  to  public  policy,  and  therefore  unlaw- 
ful: People  V.  Chicago  etc.  Trust  Co.,  130  111.  268;  17  Am.  St.  Rep. 
319. 

EVIDENCE— PAROL— THE  ILLEGALITY  OF  A  WRITTEN  IN- 
STRUMENT may  be  shown  by  parol  evidence:  Marston  v.  Ken- 
nebec Mut  Life  Ins.  Co.,  89  Me.  266;  56  Am  St  Rep.  412,  and  note. 
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APPEAL— FREEHOLD  IS  INVOLVED,  WHEN.— In  a  Stilt 
brought  to  construe  a  will  and  to  determine  the  validity  of  a  devise 
of  real  estate  therein  contained,  a  freehold  is  involved  upon  an 
appeal  from  a  decree  holding  that  a  specific  devise  of  the  fee  simple 
title  is  void,  and  that  such  title  passes  under  the  residuary  clause 
of  the  will. 

CHARITIES— SUITS— PROPER  PARTIES  DEFENDANT.— 
In  a  suit  brought  to  construe  a  will  and  to  determine  the  validity  of 
a  charitable  bequest  and  devise  therein  contained,  made  to  the  offi- 
cers and  trustees  of  an  unincorporated  religious  society,  such  officers 
and  trustees  are  proper  parties  defendant,  and  may  appeal  from  a 
decree  holding  the  bequest  and  devise  to  be  invalid. 

CHARITIES— JURISDICTION  OF  EQUITY- STATUTE  OF 
CHARITABLE  USES.— The  jurisdiction  of  equity  over  charitable 
uses  was  not  derived  from  the  statute  of  charitable  uses,  43  Eliza- 
beth, chapter  4.  Prior  to,  and  independently  of,  that  statute,  chari- 
ties were  sustained,  irrespective  of  indefiniteness  of  the  beneficia- 
ries, or  the  lack  of  trustees,  or  the  fact  that  the  trustees  appointed 
were  not  competent  to  take. 

CHARITIES— STATUTE  OF  CHARITABLE  USES— LAW 
OF  ILLINOIS.— The  doctrine  of  charitable  uses  is  a  part  of  the 
law  of  the  state  of  Illinois,  and  the  statute  of  charitable  uses,  43 
Elizabeth,  chapter  4,  is  a  part  of  the  common  law  of  the  state. 

CHARITIES— "CHARITABLE"  PURPOSE— HOW  DETER- 
MINED.—In  the  state  of  Illinois,  the  statute  of  charitable  uses,  43 
Elizabeth,  chapter  4,  Is  considered  in  determining  the  general  spirit 
and  intent  of  the  term,  "charitable,"  and  the  objects  which  are  to 
be  regarded  as  charitable. 

CH.VRITIES  —  CHARITABLE  TRUST  —  DEFINITIONS.— A 
charity  is  a  gift  to  be  applied,  consistently  with  existing  laws,  for 
AM.  St.  Rep.,  Vol.  LXIII.— ifi 
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the  benefit  of  an  Indefinite  number  of  persons,  either  by  bringing 
their  hearts  under  the  Influence  of  education  or  religion,  by  reliev- 
ing their  bodies  from  disease,  suffering  or  constraint,  by  assisting 
to  establish  themselves  for  life,  or  by  erecting  or  maintaining  pub- 
lic buildings  or  works,  or  otherwise  lessening  the  burdens  of  gov- 
ernment. Any  trust,  coming  within  this  definition,  for  the  benefit 
of  an  indefinite  class  of  persons,  sufficiently  designated  to  Indicate 
4;he  Intention  of  the  donor,  and  constituting  some  portion  or  class 
<x>t  the  public.  Is  a  charitable  trust. 

CHARITIES— NAME  IS  NOT  MATERIAL,  BUT  PURPOSE 
IS.— In  determining  what  Is  to  be  regarded  as  a  charitable  gift,  It 
Is  Immaterial  whether  the  purpose  is  called  "charitable"  In  the  gift 
itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in  its 
mature. 

CHARITIES— SUPERSTITIOUS  USES-MASSES  FOR  RB- 
rOSB  OF  SOULS.— The  doctrine  of  superstitious  uses  arising  from 
the  statute,  1  Edward  VI,  chapter  14,  under  which  devises  for  pro- 
■curing  masses  were  held  to  be  void,  is  not  in  force  in  the  state  of 
Illinois,  and  has  never  obtained  in  the  United  States. 

CHARITIES— MASSES  FOR  REPOSE  OF  SOULS— VALID 
BEQUEST.— A  devise  of  real  estate  to  an  unincorporated  religious 
eociety,  in  trust,  the  property  to  be  sold,  and  the  proceeds  expended 
for  saying  masses  for  the  repose  of  the  testator's  soul,  and  the  souls 
of  his  relatives,  is  a  valid  charitable  bequest. 

CHARITIES— TRUST  WILL  NOT  FAIL  FOR  WANT  OF 
TRUSTEE,— A  devise  of  real  estate  and  bequest  of  money  to  an 
unincorporated  religious  society,  in  trust,  for  a  charitable  purpose, 
such  as  saying  masses  for  the  repose  of  souls,  will  not  be  allowed 
to  fail  for  want  of  a  competent  trustee,  for  the  court  will  appoint 
one  to  take  the  gifts  and  apply  them  to  the  purposes  of  the  trust. 

William  Dillon,  for  the  appellants. 

A.  J.  Eedmond  and  Avery  E.  Hayes,  for  the  appellees. 

^*«*  CARTWRIGHT,  J.    Andrew  Clogan,  of  Chicago,  died 
•June  6,  1892,  leaving  a  last  will  and  testament,  which  was  ad- 
mitted to  probate  and  letters  testamentary  were  issued  to  the 
-executor,  ^^'^  James  Clogan.    The  fourth  and  fifth  clauses  of 
the  will  are  as  follows: 

"Fourth — ^I  give  and  devise  unto  the  Holy  Family  Church  (on 
West  Twelfth  street),  its  successors  and  assigns,  lot  56  in  Sharp 
&  Smith's  subdivision  of  block  42,  in  the  canal  trustees'  sub- 
division of  the  west   one-half  (W.  1-2)  of   the    west    one-half 
(W.  1-2)  of  the  north  east  quarter  (N.  E.  1-4)  of  section  seven- 
teen (17),  town  thirty-nine  (39)  north,  range  fourteen  (14)  east 
'Of  the  third  principal  meridian,  in  Chicago,  Cook  county,  Hli- 
nois,  together  with  the  building  and  improvements  thereon,  in 
trust  for  the  following  purposes:  to  sell  the  same  and  expend 
the  proceeds  of  said  sale  in  saying  masses  for  the  repose  of  my 
tsoul  and  the  souls  of  my  deceased  wife,  Margaret  Clogan,  my 
■mother  in  law,  Ellen  Hurley,  and  my  brother  in  law,  James  Hur- 
Uey. 
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'Tifth. — 1  give  and  bequeath  unto  the  Holy  Family  Church 
(on  West  Twelfth  street)  the  sum  of  $1000  in  trust,  to  be  ex- 
pended in  saying  masses  for  the  repose  of  my  soul  and  the  soul 
of  ]iiy  deceased  father,  Patrick  Clogan,  mother,  Julia  Clogan, 
and  sister,  Margaret  Clogan." 

By  the  will  the  testator  also  directed  the  expenditure  of  two 
hundred  and  fifty  dollars  in  erecting  a  monument  on  his  lot 
'  in  Calvary  cemetery,  bequeathed  five  hundred  dollars  to  his 
sister  Mary  Daly,  and  devised  certain  real  estate  to  his  brother, 
Patrick  Clogan,  and  his  nephew,  the  executor,  James  Clogan, 
and  by  the  seventh  clause  said  James  Clogan  was  made  residuary 
devisee. 

On  March  17,  1896,  said  Patrick  Clogan  purchased  from  said 
James  Clogan  all  his  interest  as  residuary  devisee  in  the  prop- 
erty mentioned  in  the  fourth  clause  of  the  will,  and  afterward 
filed  the  bill  in  this  case  alleging  the  above  facts,  and  averring 
that  there  was  no  society  or  corporation  in  Chicago,  on  West 
Twelfth  street,  known  as  the  Holy  Family  Church,  but  that  there 
was  an  unincorporated  religious  society  known  as  the  Holy  Fam- 
ily Parish  which  had  a  church  on  West  Twelfth  street,  and 
^^^  that  the  title  to  said  church  was  in  the  appellants,  clergy- 
men, who  are,  respectively,  rector,  assistant  rector,  and  treasurer 
of  said  Holy  Family  Parish,  and  their  successors,  as  such,  in 
trust  for  the  purposes  of  the  Society  of  Jesus,  including  the 
maintenance  of  the  church  for  the  benefit  of  the  Holy  Family 
Parish.  The  Holy  Family  Church,  James  Clogan,  in  his  own 
right  and  as  executor,  Mary  Daly  and  appellants,  were  made  de- 
fendants. The  prayer  of  the  bill  was,  that  the  will  should  be 
construed  and  the  validity  of  the  devise  and  bequest  to  be  ex- 
pended in  saying  masses  for  the  repose  of  souls  should  be  deter- 
mined. James  Clogan  and  Mary  Daly  answered,  admitting  the 
allegations  of  the  bill.  The  amended  answer  of  appellants  ad- 
mitted the  facts  alleged  in  the  bill,  and  averred  that  the  church 
referred  to  therein  was  commonly  known  as  the  Holy  Family 
Church,  and  was  the  only  one  in  Chicago  of  that  name;  that  the 
mass  was  a  solemn  act  of  worship  according  to  the  belief  and 
practice  of  the  Roman  Catholic  Church;  that  mass  was  celebrated 
several  times  each  day  at  the  said  Holy  Family  Church,  and  that 
whenever  mass  was  so  celebrated  the  doors  of  the  church  were 
open,  and  such  of  the  public  as  might  desire  to  worship  at  such 
celebration  of  mass  were  admitted  to  do  so.  The  cause  was 
heard  on  the  bill  and  answers  so  filed,  and  the  court  decreed  the 
fourth  and  fifth  clauses  of  the  will  null  and  void;  that  the  title 
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to  the  lot  therein  described  was  vested  in  Patrick  Clogan,  as 
grantee  of  the  residuary  devisee,  and  that  the  one  thousand  dol- 
lars mentioned  in  the  fifth  clause  should  be  paid  to  the  residu- 
ary legatee,  James  Clogan,  in  due  course  of  administration.  An 
appeal  to  this  court  was  prayed  by  appellants  and  allowed  by  the 
court. 

Appellee  Patrick  Clogan  has  moved  to  dismiss  the  appeal  for 
want  of  jurisdiction,  and  because  appellants  have  no  interest  in 
the  cause.  The  purpose  of  the  bill  was  to  settle  the  question 
whether  the  fee  simple  title  to  the  lot;  described  in  the  foui-th 
clause  of  the  will  passed  under  '*^''  that  clause,  or  whether  the 
attempted  devise  was  void  and  the  title  passed  to  the  residuary 
devisee  under  the  seventh  clause.  The  decree  of  the  circuit 
court  held  the  devise  of  the  freehold  by  the  fourth  clause  void, 
and  established  title  in  Patrick  Clogan.  A  freehold  is  involved  in 
the  appeal  from  that  decree.  Appellants  axe  the  officers  of  the 
Holy  Family  Parish,  and  trustees  representing  the  religious 
society  to  which  the  devise  was  made.  They  were  made  defend- 
ants to  the  bill  as  representing  such  society,  and  their  official  re- 
lation to  the  parish  and  church  makes  them  proper  parties  to 
represent  it  in  the  question  of  the  true  construction  of  the  will 
and  the  validity  of  the  devise  and  bequest.  The  motion  to  dis- 
miss the  appeal  is  denied. 

The  devise  and  bequest  were  made  to  the  Holy  Family  Church 
in  trust  for  a  specific  purpose,  which  was,  that  the  church  ex- 
pend the  proceeds  of  the  sale  of  the  real  estate  and  the  amount 
of  the  bequest  in  masses  for  the  repose  of  the  souls  of  the  per- 
sons named.  They  were  not  intended  as  gifts  to  the  church 
for  its  general  uses,  and  any  other  application  than  that  speci- 
fied in  the  will  would  contravene  the  purpose  of  the  testator. 
This  being  so,  it  is  claimed  that  the  trust  is  void,  because  it  is 
a  private  trust  with  the  souls  of  particular  deceased  persons  as 
beneficiaries,  none  of  whom  can  come  into  court  and  call  the 
trustees  to  account  or  enforce  its  execution  and  also  for  want 
of  a  trustee  capable  of  taking  legal  title  to  the  property.  On 
the  other  hand,  it  is  claimed  that  the  devise  and  legacy  are  for 
a  charitable  use  within  the  meaning  and  spirit  of  the  doctrine 
on  that  subject,  and  if  this  position  is  correct,  the  rules  of  law 
which  would  invalidate  them  as  an  express  private  trust  will 
not  affect  their  validity. 

The  doctrine  of  charitable  uses  has  been  repeatedly  held  to 
be  a  part  of  the  law  of  this  state.  The  equitable  jurisdiction 
over  such  trusts  was  not  derived  from  the  statute  of  charitable 
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uses  (43  Eliz.  c.  4),  but  prior  *****  to  and  independently  of  that 
statute  charities  were  sustained,  irrespective  of  indefiniteness 
of  the  beneficiaries  or  the  lack  of  trustees  or  the  fact  that  the 
trustees  appointed  were  not  competent  to  take:  Heuser  v.  Har- 
ris, 42  111.  425;  Vidal  v.  Girard,  2  How.  127.  The  statute,  how- 
ever, became  a  part  of  the  common  law  of  this  state:  Heuser  v. 
Harris,  42  111.  425;  Hunt  v.  Fowler,  121  111.  269;  Andrews  v. 
Andrews,  110  111.  223. 

The  statute  of  charitable  uses  of  Elizabeth  has,  since  its  pass- 
age, been  considered  as  showing  the  general  spirit  and  intent  of 
the  term  "charitable,"  and  the  objects  which  come  within  such 
general  spirit  and  intendment  are  to  be  so  regarded.  The  defi- 
nition given  by  Mr.  Justice  Gray  in  the  case  of  Jackson  v.  Phil- 
lips, 14  Allen,  539,  was  adopted  and  approved  by  this  court  in 
the  case  of  Crerar  v.  "Williams,  145  111.  625.  It  is  as  follows: 
"A  charity,  in  a  legal  sense,  may  be  more  fully  defined  as  a  gift, 
to  be  applied,  consistently  with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  persons,  either  by  bringing  their  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint,  by  assisting  them 
to  establish  thdttnselves  for  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessening  the  burthens  of 
government.  It  is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show  that 
it  is  charitable  in  its  nature.*'  Any  trust  coming  within  this 
definition  for  the  benefit  of  an  indefinite  class  of  persons  suffi- 
ciently designated  to  indicate  the  intention  of  the  donor,  and 
constituting  some  portion  or  class  of  the  public,  is  a  charitable 
trust.  Among  such  objects  are  the  support  and  propagation  of 
religion  and  the  maintenance  of  religious  services  (Andrews  v. 
Andrews,  110  111.  223),  to  pay  the  expense  of  preaching  and 
salary  of  rectors  (Alden  v.  St.  Peter's  Parish,  158  111.  631),  or 
the  preaching  of  an  annual  sermon  in  memory  of  the  testator: 
Duror  v.  Motteux,  1  Ves.  Sr.  321. 

*****  The  doctrine  of  superstitious  uses  arising  from  the  statute 
1  Edward  VI,  chapter  14,  under  which  devises  for  procuring 
masses  were  held  to  be  void,  is  of  no  force  in  this  state  and  has 
never  obtained  in  the  United  States.  In  this  country  there  is 
absolute  religious  equality,  and  no  discrimination,  in  law,  is 
made  between  different  religious  creeds  or  forms  of  worship.  It 
cannot  be  denied  that  bequests  for  the  general  advancement  of 
the  Roman  Catholic  religion,  the  support  of  its  forms  of  worship 
or  the  benefit  of  its  clergy,  are  charitable,  equally  with  those 
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for  the  support  or  propagation  of  any  other  form  of  religioua 
belief  or  worship.  The  nature  of  the  mass,  like  preaching, 
prayer,  the  communion,  and  other  forms  of  worship,  is  well  un- 
derstood. It  is  intended  as  a  repetition  of  the  sacrifice  on  the 
cross,  Christ  offering  Himself  again  through  the  hands  of  the 
priest  and  asking  pardon  for  sinners  as  He  did  on  the  cross,  and 
it  is  the  chief  and  central  act  of  worship  in  the  Roman  Catholic 
Church.  It  is  a  public  and  external  form  of  worship,  a  ceremo- 
nial which  constitutes  a  visible  action.  It  may  be  said  for  any 
special  purpose,  but  from  a  liturgical  point  of  view  every  mass 
is  practically  the  same.  The  Roman  Catholic  Church  believes 
that  christians  who  leave  this  world  without  having  sufficiently 
expiated  their  sins  are  obliged  to  suffer  a  temporary  penalty  in 
the  other,  and  among  the  special  pu  *poses  for  which  masses  may 
be  said  is  the  remission  of  this  penalty.  A  bequest  for  such 
special  purpose  merely  adds  a  particular  remembrance  to  the 
mass,  and  does  not,  in  our  opinion,  change  the  character  of  the 
religious  service  and  render  it  a  mere  private  benefit.  While 
the  testator  may  have  a  belief  that  it  will  benefit  his  soul  or  the 
souls  of  others  doing  penance  for  their  sins,  it  is  also  a  benefit 
to  all  others  who  may  attend  or  participate  in  it.  An  act  of 
public  worship  would  certainly  net  be  deprived  of  that  character 
because  it  was  also  a  special  memorial  of  some  person,  '*''®  or  be- 
cause special  prayers  should  be  included  in  the  services  for  par- 
ticular persons.  Memorial  services  are  often  held  in  churches, 
but  they  are  not  less  public  actd  of  worship  because  of  their  me- 
morial character,  and  in  Duror  v.  Motteux,  1  Ves.  Sr.  321,  the 
trust  for  the  preaching  of  an  annual  sermon  in  memory  of  the 
testator  was  held  to  be  a  charitable  use.  The  mere  fact  that  the 
bequest  was  given  with  the  intention  of  obtaining  some  benefit 
or  from  some  personal  motive  does  not  rob  it  of  its  character  as 
charitable.  The  masses  said  in  the  Holy  Family  Church  were 
public,  and  the  presumption  would  be  that  the  public  would  be 
admitted,  the  same  as  at  any  other  act  of  worship  of  any  other 
christian  sect.  The  bequest  is  not  only  for  an  act  of  religious 
worship,  but  it  is  an  aid  to  the  support  of  the  clergy.  Although 
the  money  paid  is  not  regarded  as  a  purchase  of  the  mass,  yet  it 
is  retained  by  the  clergy,  and,  of  course,  aids  in  the  maintenance 
of  the  priesthood. 

.  n  the  case  of  Sohouler,  Petitioner,  134  Mass.  486,  it  was  held 
that  a  bequest  of  money  for  masses  was  a  good  charitable  be- 
quest of  the  testatrix,  and  the  court  said:  '^l^fa^ses  are  religious 
ceremonials  or  observances  of  the  church  of  which  she  was  a 
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member,  and  come  within  the  religious  or  pious  uses  which  are 
upheld  as  public  charities/*  So  in  Pennsylvania,  it  has  been  held 
that  a  bequest  to  be  expended  in  masses  for  the  repose  of  souls- 
is  a  religious  or  charitable  bequest  under  the  statute:  Rhymer's- 
Appeal,  93  Pa.  St.  142;  39  Am.  Rep.  736;  Seibert's  Appeal,  la 
Week.  Not.  Cas.  276.  A  recent  case  decided  in  the  Irish  courts,. 
January  24,  1897,  is  Attorney  General  v.  Hall.  It  was  held 
unanimously,  both  in  the  exchequer  and  the  court  of  appeals,, 
that  a  bequest  for  saying  masses  for  the  soul  of  a  deceased  person 
was  a  good  charitable  bequest. 

In  New  York  and  Wisconsin  it  has  been  held  that  a  trust  of 
this  character  is  void  for  the  want  of  a  definite  beneficiary  to 
enforce  its  execution:  Holland  v.  Alcock,  108  N.  Y.  312;  2  Am. 
St.  Rep.  420;  McHugh  v.  McCole,  (Wis.,  Oct.  ^ti  27,  1897).  But 
the  decisions  in  those  states  are  readily  distinguishable  from  the 
rule  in  this  state.  In  New  York  charitable  uses  were  abolished 
by  legislation,  and  in  all  valid  trusts  there  must  be  a  definite  and 
certain  beneficiary  to  take  the  equitable  title,  unless  the  act  of 
1893,  which  is  said  to  have  resulted  from  the  decision  in  Tilden 
V.  Green,  130  N.  Y.  29,  27  Am.  St.  Rep.  487,  has  enlarged  or 
relaxed  the  rule  as  to  a  definite  beneficiary.  In  Wisconsin  all 
trusts  are  abolished  by  statute,  except  certain  specific  trusts 
where  there  is  certainty  in  the  beneficiaries,  and  in  that  state 
bequests  have  been  held  to  be  void  which  have  been  uniformly 
sustained  in  this  court  as  for  charitable  purposes.  The  decision 
in  McHugh  v.  McCole  (Wis., Oct.  27, 1897),  was  upon  the  ground 
that  the  doctrine  of  charitable  uses  was  not  in  force  in  that  state, 
and  that  a  trust,  to  be  sustained,  must  be  of  a  clear  and  definite 
nature,  and  the  beneficiary  interest  to  every  person  therein  must 
be  fully  expressed  and  clearly  defined  upon  the  face  of  the  in- 
strument. The  will  in  that  case  gave  a  certain  sum  of  money  to 
the  Roman  Catholic  bishop  of  the  diocese  of  Green  Bay,  Wis- 
consin, to  be  used  and  applied  in  specified  amounts  for  masses 
for  the  repose  of  testator's  soul  and  the  souls  of  certain  named 
persons.  It  was  held  invalid  solely  on  the  ground  that  the  pro- 
vision amounted  to  a  trust  which,  under  the  statutes  of  that  state, 
was  invalid.  It  was  said  that  if  the  testator  had  made  a  direct 
bequest  of  the  sum  in  question  to  Bishop  Messmer,  or  to  any 
bishop  or  priest,  for  masses  for  the  repose  of  the  souls  of  persona 
named  in  his  will  it  would  be  valid,  and  the  court  said:  "We 
know  of  no  legal  reason  why  any  person  of  the  Catholic  faith,  be- 
lieving in  the  efficacy  of  masses,  may  not  make  a  direct  gift  or 
bequest  to  any  bishop  or  priest  of  any  sum  out  of  his  property  or 
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estate  for  masses  for  the  repose  of  his  soul  or  the  souls  of  others, 
as  he  may  choose."  The  court  expressed  regret  that  the  inten- 
tion of  the  testator  oould  not  be  given  effect  because  he  had 
put  it  in  the  form  of  a  trust  provision.  So,  also,  in  New  ^'^ 
York  it  has  been  held  in  several  cases  that  a  bequest  to  a  named 
priest  for  the  saying  of  masses  for  the  repose  of  the  souls  of  speci- 
fied persons  is  valid:  Ruppel  v.  Schlegel,  55  Hun,  183;  In  re 
Howard's  Estate,  5  Misc.  Rep.  (JST.  Y.)  295;  Vanderveer  v.  Mc- 
Kane,  25  Abb.  N.  C.  105. 

The  case  of  Festorazzi  v.  St.  Joseph's  Catholic  Church,  104 
Ala.  327,  53  Am.  St.  Rep.  48,  holds  that  a  bequest  to  that  church 
in  the  city  of  Mobile,  to  be  used  in  solemn  mass  for  the  repose 
of  testator's  soul,  could  not  be  supported  as  a  charitable  bequest. 
The  decision  seems  to  be  on  the  ground  that  the  testator's  own 
soul  was  the  exclusive  object  and  beneficiary  of  the  trust,  and 
that  no  public  benefit  was  to  be  derived  from  it  and  no  living 
person  was  able  to  call  the  trustee  to  account.  "VYe  are  not  able 
to  agree  with  the  conclusion  that  there  is  no  benefit  to  the  church 
or  public  in  such  case,  and,  as  we  have  seen,  the  ceremonial  of 
the  mass  is  a  public  action  which  can  be  seen  and  taken  cogni- 
zance of,  so  that  there  is  no  more  difficulty  in  procuring  a  mass 
to  be  said  than  there  is  in  securing  the  public  delivery  of  a  ser- 
mon or  a  lecture.  A  bequest  for  the  erection  of  a  public  statue 
or  monument  to  a  distinguished  person  is  a  good  charitable  be- 
quest, and  yet  such  person,  if  deceased,  could  not  enforce  ita 
execution,  but  the  courts  could  and  would  do  it. 

We  think  the  devise  and  legacy  charitable,  and  a  rule  applica- 
ble to  trusts  is  that  they  will  not  be  allowed  to  fail  for  want  of 
a  competent  trustee.  The  court  will  appoint  a  trustee  or  trustees 
to  take  the  gifts  and  apply  them  to  the  purposes  of  the  trust: 
Heaiser  v.  Harris,  42  111.  425. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause  is 
remanded,  with  directions  to  proceed  in  conformity  with  the 
views  herein  expressed.     Reversed  and  remanded. 


Charitable  Uses  or  Trusts,  What  Are.* 

Charitable  Uses  or  Trusts— Definitions.— The  definition  of  the  word 

'charity,"  given  by  Mr.  Justice  Gray  in    Jackson    v.  Ptiillips,  14 

•references  to  monographic  N0TK8. 

What  Is  a  public  charity :  38  Am.  Rep.  800-303. 

Religious  use:  39  Am.  Rep.  738-741. 

Trust,  enforceable  in  part:  39  Am.  Rep.  74''-750. 

Trust  for  charity,  preservation  of  privaie  burvlng  groand:  68  Am.  Rep.  699-fiOL 

Will,  charity,  uncertainty:  60  Am.  Rep.  230-2c6. 

rharitable  nses;  9  Am. Dec.  ='77-58S. 

Charities  void  for  uncertainty:  44  Am.  Dec.  9*^-101. 

Charitable  uses  and  devises  thereto:  R7  Am.  Dec.  ISi-lSS, 

Perpetuities  which  are  forbidden  In  the  United  States:  90  Am.  Dec.  101-106. 

The  rule  against  perpetuities:  49  Am.  St.  Rep.  117-138. 
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Allen,  539,  556,  and  adopted  In  the  principal  case,  and  others,  iB 
probably  as  comprehensive  and  complete  as  any  to  be  found  in  the 
books.  A  charitable  or  pious  gift  has  been  defined  to  be  "what- 
ever is  given  for  the  love  of  God,  or  for  the  love  of  your  neighbor, 
in  the  catholic  and  universal  sense — ^given  from  these  motives,  and 
to  these  ends— free  from  the  stain  or  taint  of  every  consideration 
that  is  personal,  private,  or  selfish":  and  this  definition  has  been  ap- 
proved by  the  supreme  court  of  Pennsylvania:  Price  v.  Maxwell, 
28  Pa.  St.  23,  35.  Lord  Camden  defined  a  charity  as  "a  gift  to  a 
general  public  use,  which  extends  to  the  poor  as  well  as  to  the  rich": 
Jones  V,  Williams,  Amb.  651;  Mitford  v.  Reynolds,  1  Phiil.  Ch.  185^ 
192.  This  definition  was  approved  by  Chancellor  Kent,  in  Cog- 
geshall  V.  Pelton,  7  Johns  Ch.  292,  294,  11  Am.  Dec.  471,  and  has  been 
adopted  by  the  supreme  court  of  the  United  States:  Perin  v.  Carey, 
24  How.  465,  506;  Kain  v.  Gibboney,  101  U.  S.  362,  365.  To  consti- 
tute a  charitable  use,  it  must,  therefore,  confer  a  public  benefit  opeu 
to  an  Indefinite  number  of  persons:  Festorazzi  v.  St.  Joseph's  Catho- 
lic Church,  104  Ala.  327 ;  53  Am.  St.  Rep.  48,  It  may,  when  neither  tho 
law  nor  public  policy  forbids,  be  applied  to  almost  anything  "that 
tends  to  promote  the  well-doing  or  well-being  of  social  man":  Ould 
v.  Washington  Hospital,  95  U.  S.  303,  311;  Protestant  etc.  Soc.  v. 
Churchman,  80  Va.  718,  762.  A  charity  may,  and  indeed  must,  be 
for  the  benefit  of  an  indefinite  number  of  persons;  for  If  all  the 
beneficiaries  are  personally  designated,  the  trust  laclss  the  essen- 
tial element  of  Indefiniteness,  which  is  one  characteristic  of  a  legal 
charity:  Russell  v.  Allen.  107  U.  S.  167.  To  give  a  gift  the  char- 
acter of  a  public  charity,  there  must  appear  to  be  some  benefit  to 
be  conferred  upon,  or  duty  to  be  performed  toward,  either  the  pub- 
lic at  large  or  some  part  thereof,  or  an  indefinite  class  of  persons: 
Old  South  Soc.  V.  Crocker,  119  Mass.  1;  20  Am.  Rep.  299.  It  Is  said 
in  the  books  that  it  is  no  charity  to  give  to  a  friend,  and  that  the 
thing  given  becomes  a  charity  when  the  uncertainty  of  the  recip- 
ients begin.  "This  is  beautifully  illustrated,"  it  is  said,  "in  the 
Jewish  law,  which  required  the  sheaf  to  be  left  in  the  field,  for  the 
needy  and  passing  stranger":  Fontain  v.  Ravenel,  17  How.  369,  384. 
On  the  whole,  a  charity  is  to  be  regarded  as  a  gift  for  a  public 
use.  Such  Is  its  legal  meaning:  Kain  v.  Gibboney,  101  U.  S.  36X 
365.  It  was  concluded  in  a  late  Rhode  Island  case  that  a  charitable 
trust,  in  a  legal  sense.  Is  one  which  originates  from  a  gift,  and 
which  limits  property  to  any  public  use  to  which  It  is  lawful  to 
devote  property  forever.  The  legality  of  such  appropriation  may  bo 
established  by  general  rules  of  law,  or  by  special  act  of  the  sover 
eign  power.  In  either  case,  if  the  use  is  public,  the  trust  is  a  chari- 
ty: Webster  v.  WIggin,  19  R.  I.  73,  99,  per  Douglas,  J.  Equity  will 
uphold  a  trust  to  protect  citizens  of  African  descent  In  the  enjoy- 
ment of  their  civil  rights,  and  to  prevent  discrimination  against 
them:  Lewis'  Estate,  152  Pa.  St.  477.  All  gifts  and  grants  In  trust, 
for  the  support  of  pul)lic  worship  and  religious  instruction,  or  tor 
the  advancement  of  piety,  morality,  and  useful  education,  are  valid 
as  charitable  trusts,  and  will  be  carried  into  effect  by  a  court  of 
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equity:  Earle  v.  Wood,  8  Cush.  430,  445.  A  bequest  to  a  missionary 
society  named,  for  the  benefit  of  poor  churches  of  a  designated  city 
and  vicinity,  is  a  valid  bequest  to  a  public  charity:  McAlister  v. 
Burgess,  161  Mass.  269.  So,  equity  has  sustained  the  bequest  of  a 
fund  to  be  distributed  "among,  and  applied  to,  such  objects  and  pur- 
poses of  benevolence  or  charity,  public  or  private,  including  educa- 
tional or  charitable  institutions  and  the  relief  of  individual  need, 
regardless  of  nationality  or  color,  as  the  trustees  for  the  time  being 
shall  deem  worthy  thereof,"  as  a  good  public  charitable  bequest: 
Weber  v.  Bryant,  161  Mass.  400.  See,  infra,  as  to  the  validity  cf 
a  bequest  for  "benevolent"  purposes.  In  a  bequest  toward  the 
establishment  of  a  permanent  fund  for  the  charitable  assistance 
and  benefit  of  indigent  Protestant  females  over  the  age  of  eighteen 
years,  residents  of  a  designated  city,  the  word  "benefit,"  in  the 
phrase,  "charitable  assistance  and  benefit,"  is  qualified  by  the  word, 
"charitable,"  and  cannot,  therefore,  be  taken  to  mean  a  benefit  that 
is  not,  in  its  nature,  charitable,  as  understood  by  the  law:  Tappau's 
Appeal,  52  Conn.  412. 

A  charity  is  a  gift  to  promote  the  welfare  of  others:  Philadelphia 
V.  Masonic  Home,  160  Pa.  St.  572;  40  Am.  St.  Rep.  736.  The  true 
test  of  a  legal  public  charity  is  the  object  sought  to  be  attained, 
the  purpose  to  which  the  gift  is  to  be  applied,  and  not  the  motive 
of  the  donor:  Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  St.  624;  6  Am.  St. 
Rep.  745.  A  charity  may  restrict  its  admissions  to  a  class  of  hu- 
manity and  yet  be  public  in  its  nature,  and  so  long  as  the  classi- 
fication is  determined  by  some  distinction  which  involuntarily  af- 
fects, or  may  affect,  any  of  the  whole  people,  although  only  a  small 
number  may  be  directly  benefited,  the  charity  is  public:  Philadel- 
phia V.  Masonic  Home,  160  Pa,  St.  572;  40  Am.  St.  Rep.  736.  An 
insurance  patrol  company  is  a  public  charity  when  the  object  of 
its  incorporation  Is  to  protect  and  save  life  and  property  In,  and 
contiguous  to,  burning  buildings,  it  appearing  that  the  company 
malies  no  distinction  in  saving  and  protecting  property,  between 
property  insured  and  not  Insured,  and  that  It  Is  without  capital 
stoclv  or  moneyed  capital,  and  no  profits  or  dividends  have  been 
made  and  divided  among  the  corporators,  although  it  Is  supported 
by  the  voluntary  contributions  of  fire  Insurance  companies:  Fire 
Ins.  Patrol  v.  Boyd,  120  Pa.  St.  624;  6  Am.  St.  Rep.  745.  When  the 
right  to  share  in  the  benefits  of  a  charity  depends  on  the  fact  of 
voluntary  association  with  some  particular  society,  while  all,  not 
members  of  such  society,  are  excluded,  the  charity  Is  not  purely 
public  In  Its  nature.  Thus,  a  home  for  the  relief  of  aged  and  in- 
digent Masons  only,  though  supported  by  voluntary  contributions, 
without  charge  to  the  beneficiaries,  and  without  profit  to  the  Insti- 
tution or  its  officers.  Is  not  a  "purely  public  charity":  Philadelphia 
V.  Masonic  Home,  160  Pa.  St.  572;  40  Am.  St.  Rep.  736.  A  gift,  by 
will,  to  a  supposititious  and  nonexisting  corporation,  by  name,  is 
not  a  public  charity:  Stratton  v.  Physio-Medical  College,  149  Mass. 
505;  14  Am.  St.  Rep.  442.  A  gift  for  the  erection  of  a  house  for  pub- 
lic worship,  or  for  the  use  of  the  ministry,  may  constitute  a  public 
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charity,  if  there  Is  no  definite  body  for  whose  use  the  Rift  was 
intended,  capable  of  receiving,  holding,  and  using  it  in  the  manner 
intended.  But,  if  there  is  a  body,  or  a  definite  number  of  persons, 
ascertained  or  ascertainable,  clearly  pointed  out  by  the  terms  of  the 
gift  to  receive,  control,  and  enjoy  its  benefits,  it  is  not  a  public  char- 
ity,, however  carefully  and  exclusively  the  trust  may  be  restricted 
to  religious  uses  alone:  Old  South  Soc.  v.  Croclter,  119  Mass.  1; 
20  Am.  Rep.  299.  A  hospital,  with  the  necessary  grounds,  free  to 
all  who  are  not  pecuniarily  able,  and  supported  partly  by  private 
contributions  and  partly  by  fees  from  patients,  but  producing  no 
profit,  is  a  purely  "public  charity":  Henepin  v.  Brotherhood  of  Geth- 
semane,  27  Minn.  460;  38  Am.  Rep.  298. 

A  gift  to  a  lodge  of  P^ree  Masons  "for  the  good  of  the  craft,  or  for 
the  relief  of  indigent  and  distressed  worthy  Masons,  their  widows, 
and  orphans,"  and  for  other  charitable  purposes  of  the  lodge,  seems 
to  be  a  valid  charitable  use  or  trust:  Dulse  v.  Fuller,  9  N.  H.  536; 
32  Am.  Dec.  392;  Indianapolis  v.  Grand  Lodge,  25  Ind.  518;  King  v. 
Parlier,  9  Gush.  71;  Vander  Volgen  v.  Yates,  3  Barb.  Ch.  242;  though 
it  has  been  held  that  a  Masonic  lodge  is  not  a  purely  charitable  or 
benevolent  institution:  Bangor  v.  Masonic  Lodge,  73  Me.  428;  40  Am. 
Rep.  369;  and  that  a  lodge  of  Odd  Fellows  is  not  a  charitable  Insti- 
tution: Babb  V.  Reed,  5  Rawle,  151;  28  Am.  Dec.  650.  A  Masonic 
lodge  may  hold  property  as  a  trustee  but  that  does  not,  of  course 
malie  it  a  charitable  institution:  Everett  v.  Carr,  59  Me.  325.  It  Is 
not  necessary,  under  the  laws  of  the  state  of  New  York,  that  an 
institution  should  be  wholly  charitable  to  fall  within  the  provisions 
of  the  constitution  and  statutes  of  that  state,  placing  charitable  in- 
stitutions under  the  supervision  and  control  of  the  state  board  of 
charities.  It  is  sufficient  If  the  institution  Is  partly  charitable  in  Its 
character  and  purpose;  and,  if  It  Is  partly  educational,  that  does 
not  exclude  It  from  those  provisions.  Hence,  if  It  is  both  educa- 
tional and  charitable,  It  falls  within  those  provisions;  and  this  ap- 
plies to  the  New  York  Institution  for  the  Blind,  an  institution  under 
private  control,  but  which  is,  to  a  certain  extent,  charitable,  as  well 
as  educational.  The  word  "charitable,"  as  used  In  the  laws  men- 
tioned, is  given  only  Its  usual  and  ordinary  meaning:  People  v. 
Fitch,  154  N.  Y.  14.  A  friendly  society  established  to  provide,  by 
subscriptions,  contributions,  and  fines,  an  "invested  fund"  for  the 
relief,  by  means  of  annuities,  of  members,  their  widows  ad  children, 
If  In  "distressed  circumstances,"  has  been  upheld  In  chancery  as  a 
charity:  In  re  Buck  (1896),  2  Ch.  727.  A  society  for  the  suppression 
and  abolition  of  vivisection  Is  a  charity  within  the  legal  definition  of 
that  term:  In  re  Foveaux  (1895),  2  Ch.  501.  While  much  of  the 
work  of  a  corporation,  which  has  no  capital  stock,  and  which  ai)- 
plies  all  of  Its  revenues  to  the  purposes  of  its  organization,  may  be 
of  a  charitable  nature,  yet,  if  its  purposes  are  also  social,  and  in- 
clude the  giving  of  lectures  and  of  theatrical  and  other  entertain- 
ments for  the  benefit  of  its  members,  the  provision  of  a  gymnasium 
and  of  athletic  sports  for  promoting  their  health,  and  the  sale  of 
food  at  a  coffee  or  lunch  counter,  the  corporation  is  not  a  public 
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charitable  corporation,  but  one  established  for  the  peculiar  benefit 
of  its  members:  Chapin  v.  Holyolce  etc.  Assn.,  165  Mass.  280.  The 
words  "charitable  corporation"  do  not  include  what  is  generally 
called  a  "religious  corporation":  De  Wolf  v.  Lawson,  61  Wis.  469; 
50  Am.  Rep.  148;  but  a  corporation  having  for  its  sole  object  the 
education  and  instruction  of  the  deaf  and  dumb,  supporting  and 
instructing  indigent  persons  of  that  class  gratuitously,  and  receiv- 
ing a  pecuniary  compensation  from  pupils  able  to  malie  it;  deriving 
its  means  of  dispensing  charity  from  the  donations  of  individuals 
and  of  the  public,  and  applying  its  funds  exclusively  to  the  general 
object  of  the  institution.  Is  a  charitable  corporation:  American  Asy- 
lum V.  Phoenix  Bank,  4  Conn.  172;  10  Am.  Dec.  112.  It  appears 
from  what  is  said  above  that  charity,  in  a  legal  sense,  is  rather  a 
matter  of  description  than  of  definition:  Perin  v.  Carey,  24  How. 
465,  494. 

Statute  of  Uses— Common  Law.— The  statute  of  uses,  43  Elizabeth, 
chapter  4,  in  its  preamble,  names  twenty-one  distinct  charities. 
They  are:  1.  The  relief  of  aged,  poor,  and  impotent  people;  2.  The 
maintenance  of  slcli  and  maimed  soldiers;  3.  The  maintenance  of 
schools  of  learning;  4.  The  maintenance  of  free  schools;  5.  The 
maintenance  of  scholars  in  universities;  6.  The  maintenance  of 
bouses  of  correction;  7.  The  repair  of  bridges;  8.  The  repair  of 
ports  and  havens;  9.  The  repair  of  causeways;  10.  The  repair  of 
churches;  11.  The  repair  of  seabanks;  12.  The  repair  of  highways; 
13.  The  education  and  preferment  of  orphans;  14.  The  marriage  of 
poor  maids;  15.  The  support  and  help  of  young  tradesmen;  16.  The 
support  and  help  of  handicraftsmen;  17.  The  support  and  help  of 
persons  decayed;  18.  The  redemption  or  relief  of  prisoners  or  cap- 
tives; 19-21.  Aid  or  ease  of  poor  inhabitants  concerning  the  payment 
of  fifteens;  the  setting  out  of  soldiers;  and  other  taxes.  But,  upon 
examining  the  earlier  English  statutes  and  decisions  of  the  courts 
of  law  and  equity,  Mr.  Justice  Baldwin,  in  an  elaborate,  learned, 
and  masterly  opinion,  in  Magill  v.  Brown,  Bright.  394,  found  forty- 
six  specifications  of  pious  and  charitable  uses  recognized  as  within 
the  protection  of  the  law,  and  in  which  were  embraced  all  that  are 
enumerated  In  the  statute,  43  Elizabeth.  The  following  is  a  list  of 
those  pious  and  charitable  uses:  1.  Gifts  for  the  exercise  and  cele- 
bration of  divine  service,  to  find  a  chaplain,  a  taper  to  burn  before 
an  image,  prayers  for  souls,  the  defense  of  the  church,  obits,  or 
service  of  a  priest;  2.  Free  alms,  liberal  almsgiving,  and  relief  of  the 
poor;  these  were  gifts  in  frankalmoigne,  and  were  good  at  common 
law;  3.  Hospitalities;  4.  All  other  offices  and  services  before  time 
due,  by  wliatever  name;  5.  The  employment  of  a  vicar  to  inform  the 
people,  etc;  6.  Lazars  In  hospitals;  7.  Men  out  of  their  wits;  8.  Poor 
women  with  child;  nourishing,  relieving,  and  refreshing  other  poor 
people;  9.  The  discharge  of  tolls  and  tollages  to  be  levied  to  relieve 
the  poor;  10.  The  cleansing  of  streets;  11.  Good,  virtuous,  and  chari- 
table deeds;  12.  Erecting  grammar  schools  and  the  maintenance  of 
schoolmasters  and  ushers;  13.  The  further  augmentation  of  the  uni- 
versities; 14.  The  support  of  preachers,  priests,  and  vicars,  ivnd  par- 
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sons;  15.  The  maintenance  of  pierwalls  and  seabanks;  16.  The  re- 
lief of  poor  men,  being  students  or  otherwise;  17.  Repairing  bridges 
and  walls;  18.  Setting  poor  people  at  work;  19.  The  resuscitation  of 
alms,  prayer,  and  example  of  good  life;  20.  The  relief  of  prisoners; 
21.  The  repair  of  churches;  22.  The  maintenance  of  the  poor  in 
houses  of  correction;  23.  For  impotent  and  maimed  soldiers; 
24.  For  hurt  and  maimed  mariners;  25.  The  maintenance  of  houses 
of  correction  and  abiding  houses;  26.  For  stocks  and  stores  for 
them,  and  the  use  of  the  poor;  27.  To  erect  and  found  hospitals; 
28.  Schools  of  learning,  colleges,  and  hospitals,  for  the  relief  of  the 
poor;  29.  For  the  relief  of  orphans  and  fatherless  children;  30.  And 
such  like  good  and  lawful  charities;  31.  Repairing  bridges  and 
roads;  and  making  bridges  and  beacons;  32.  Maintenance  of  free' 
schools  and  poor  scholars;  33.  Or  such  other  good,  lawful,  and 
charitable  purposes  and  intents;  34.  The  true  labor  and  exercise  of 
husbandry,  recited  as  profitable  to  the  commonwealth  and  pleasing 
to  God;  35.  The  bringing  up  of  apprentices  of  both  sexes  In  trades 
and  manual  occupations;  36.  The  making  of  a  stock  for  poor  labor- 
ers in  husbandry,  and  poor  apprentices,  and  to  set  them  at  work; 

37.  For  chapels  of  ease,  erected  as  members  of  parochial  churches; 

38.  For  erecting  cathedrals  and  furnishing  money  for  their  support; 

39.  For  the  advancement  of  religion  and  learning,  and  the  mainte- 
nance of  the  poor;  40.  For  public  benefit;  41.  Works  of  piety  and 
charity,  or  any  other  charitable  use;  42.  Poor  men  decayed  by  mis- 
fortune, or  the  visitation  of  God;  43.  Persons  imprisoned  for  con- 
science sake;  44.  A  bell  for  a  church,  pulpit  cushion  and  cloth,  fof 
a  sessionhouse,  or  for  the  ornament  of  a  church,  or  vestments  foi 
service;  45.  The  marriage  of  poor  maidens;  46.  For  any  charitable 
use;  and  such  uses  as  concur  In  decency  and  good  order  with  the 
Intent  of  the  founder. 

The  statutes  and  authorities  supporting  these  pious  and  charita- 
ble uses  will  be  found  cited  In  Magill  v.  Brown,  Bright,  394,  395. 
It  may  here  be  remarked  that  these  uses  were  denominated  "chari- 
table," to  distinguish  them  from  others  designated  "superstitions." 
which  were  obnoxious  to,  and  forbidden  by,  the  English  law.  If 
lands,  tenements,  rents,  goods,  or  chattels  were  given,  secured,  or 
appointed  for  and  toward  the  maintenance  of  a  priest  and  chaplain 
to  say  mass;  for  the  maintenance  of  a  priest  or  other  man  to  pray 
for  the  soul  of  any  dead  man,  In  such  a  church  or  elsewhere;  or  to 
have  and  maintain  perpetual  obits,  lamps,  torches,  etc.,  to  be  used 
at  certain  times  to  help  save  the  souls  of  men  out  of  purgatory; 
these  and  such  like  uses  were  declared  to  be  superstitious:  Bacon's 
Abridgment,  Charitable  Uses,  D.  But  the  statutes  of  Henry  VIII 
and  Edward  VI,  for  the  suppression  of  superstition,  protected  more 
cases  of  charity,  and  prescribed  more  liberal  rules  for  their  estab- 
lishment and  maintenance,  than  the  43  Elizabeth:  Magill  v.  Brown, 
Brieht.  394. 

The  statute  of  43  Elizabeth,  chapter  4,  in  principle  and  subsrance, 
BO  far  as  it  recognizes,  defines,  or  indicates  what  are  charitable 
uses,  is  a  part  of  the  common  law  of  some  of  the  states  of  our  Union. 
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It  has  not  been,  in  express  terms,  either  adopted  or  repealed  in  Cali- 
fornia: Hinckley's  Estate,  58  Cal.  457;  but  it  is  recognized  as  a  pait 
of  the  common  law  in  Connecticut:  American  Bible  Soc.  v.  Wet- 
more,  17  Conn.  181, 189;  Adye  v.  Smith,  44  Conn.  60;  26  Am,  Rep.  424; 
in  Georgia:  Jones  v.  Habersham,  107  U.  S.  174,  180;  in  Illinois:  See 
principal  case;  Crerar  v.  Williams,  145  111.  625;  Hunt  v.  Fowler,  121 
111.  269,  276;  Andrews  v.  Andrews,  110  111.  223;  Heuser  v.  Harris, 
42  111.  425,  432;  in  Kentucliy:  Gass  v.  Wilhite,  2  Dana,  170;  26  Am. 
Dec.  446;  Moore  v.  Moore,  4  Dana,  354;  29  Am.  Dec.  417;  Curling 
V.  Curling,  8  Dana,  38;  33  Am.  Dec.  475;  Cromie  v.  Louisville  etc. 
Soc,  3  Bush,  365,  373;  Attorney  General  v.  Wallace,  7  B.  Mon.  611, 
618;  In  Maine:  Drew  v.  Wakefield,  54  Me.  291;  Howard  v.  American 
Peace  Soc,  49  Me.  288;  Preachers'  Aid  Soc.  v.  Eich,  45  Me.  552;  Tap- 
pan  V.  Deblois,  45  Me.  122,  131;  Simpson  v.  Welcome,  72  Me.  496; 
39  Am.  Rep.  349;  in  Massachusetts:  Drury  y.  Inhabitants  of  Natick, 
10  Allen,  169,  177;  Dexter  v.  Gardner,  7  Allen,  243,  246;  Tainter  v. 
Clark,  5  Allen,  66,  68;  Earle  v.  Wood,  8  Gush.  430,  445;  Burbank  v. 
Whitney,  24  Pick.  146;  35  Am.  Dec.  312;  Sanderson  v.  White,  18 
Pick.  328;  29  Am.  Dec  591;  Going  v.  Emeiy,  16  Pick.  107;  26  Am. 
Dec  645;  Bates  v.  Bates,  134  Mass.  110;  45  Am.  Rep.  305;  in  Mis- 
souri: Chambers  v.  St.  Louis,  29  Mo.  543;  In  New  Jersey:  De  Camp 
V.  Dobbins,  29  N.  J.  Eq,  36,  43;  Thompson  v.  Norris,  20  N.  J.  Eq., 
489,  522;  in  North  Carolina:  Griffin  v.  Graham,  1  Hawks,  96;  9  Am. 
Dec.  619;  in  Ohio:  Perin  v.  Carey,  24  How,  465;  Miller  v.  Teachout, 
24  Ohio  St.  525;  Trustees  v.  Zanesville  etc.  Co.,  9  Ohio,  203;  34  Am. 
Dec  436;  Urmey  v.  Wooden,  1  Ohio  St.  160;  59  Am.  Dec  615;  in 
Pennsylvania;  Vidal  v.  Girard,  2  How.  126;  Zimmerman  v.  Anders, 
6  Watts  &  S.  218;  40  Am.  Dec.  552;  Cresson's  Appeal,  30  Pa.  St.  437, 
450;  Domestic  etc  Appeal,  30  Pa.  St.  425,  434;  Wright  v.  Linn,  9 
I'a.  St.  433,  435;  Witman  v.  Lex,  17  Serg.  &  E.  88;  17  Am.  Dec.  644; 
Methodist  Church  v.  Remington,  1  W^atts,  218;  26  Am.  Dec.  61;  in 
Rhode  Island:  Webster  v.  Wiggin,  19  R.  I.  73,  98;  and,  perhaps^  in 
some  other  states. 

In  other  states,  the  statute  of  43  Elizabeth  Is  not  In  force.  It  is 
not  in  force  in  Delaware:  State  v.  Griffith,  2  Del.  Ch.  392,  413;  In 
the  District  of  Columbia:  Ould  v.  Washington  Hospital,  95  U.  S. 
303;  in  Indiana:  Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  Rep.  690; 
Erskine  v.  Whitehead,  84  Ind.  357;  In  Maryland:  Halsey  v.  Con- 
vention, 75  Md.  275;  Columbia  v.  Washington  Market  Co.,  3  McAr. 
^59,  578;  In  Michigan:  Trustees  v.  Clark,  41  Mich.  730;  in  Mississippi: 
Boarman  v.  Catlett,  13  Smedes  &  M.  149,  152;  in  Tennessee:  Dick- 
son V.  Montgomery,  1  Swan.  348;  in  Virginia:  Protestant  etc.  Soc. 
V.  Churchman,  80  Va.  718;  Gallego  v.  Attorney  General,  3  Leigh,  450; 
24  Am.  Dec  650;  or  in  Wisconsin:  Heiss  v.  Murphy,  40  Wis.  276,  289. 
But,  the  mere  question  as  to  whether  the  statute  has  been.  In  any 
particular  state,  adopted  or  repealed,  in  express  terms,  is  not  very 
material.  Cliarities  were  known  and  recognized  by  the  common 
law,  independently  of  the  statute,  and  it  follows  that  wherever  the 
principles  of  the  common  law  are  in  force  the  law  or  charitable  uses 
and  trusts  must  also  be  in  operation,  so  far  as  conformable  with 
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our  system,  no  matter  whether  the  statute  of  Elizabeth  has  been  re- 
enacted  or  not,  if  there  is  no  law  expressly  prohibiting  such  uses 
or  trusts:  Diclison  v.  Montgomery,  1  Swan,  348.  It  is  now  con- 
ceded as  settled  that  courts  of  equity  have  an  original  and  inherent 
jurisdiction  over  charities,  independently  of  the  statute:  Kusseil  v. 
Allen,  107  U.  S.  163,  166;  Kain  v.  Gibboney,  101  U.  S.  362,  366;  Ould 
V.  Washington  Hospital,  95  U.  S.  303;  Perin  v.  Carey,  24  How.  465; 
Shields  v.  Jolly,  1  Kich.  Eq.  99;  42  Am.  Dec.  349;  Zimmerman  v. 
Anders,  6  Watts  &  S.  218;  40  Am.  Dec.  552;  Urmey  v.  Wooden, 

1  Ohio  St.  160;  59  Am.  Dec.  615;  Reformed  Protestant  Church  v. 
Mott,  7  Paige,  77;  32  Am.  Dec.  613;  Burr  v.  Smith,  7  Vt.  241;  29  Am. 
Dec.  154;  Moore  v.  Moore,  4  Dana.  354;  29  Am.  Dec.  417;  Methodist 
Church  V.  Remington,  1  Watts,  218;  26  Am.  Dec.  61;  Griffin  v.  Gra- 
ham, 1  Hawlcs,  96;  9  Am.  Dec.  619;  Witman  v.  Lex,  17  Serg.  &  R.  88; 
17  Am.  Dec.  644;  Barnum  v.  Mayor,  62  Md.  275;  50  Am.  Rep.  219; 
Grimes  v.  Harmon,  35  Ind.  198;  9  Am.  Rep.  690;  Jackson  v.  Phillips, 
14  Allen,  539;  Carter  v.  Balfour,  19  Ala.  814;  Williams  v.  Pearson, 
38  Ala.  299;  Hinclileys  Estate,  58  Cal.  457;  Heuser  v.  Harris,  42 
111.  425;  Lepage  v.  McNamara,  5  Iowa.  124;  Tappan  v.  Deblois,  io 
Me.  122;  Preachers'  Aid  Soc.  v.  Rich,  45  Me.  552;  Howard  v.  Amer- 
ican Peace  Soc,  49  Me.  288;  Drury  v.  Inhabitants  of  Naticli,  10 
Allen,  169,  177;  Burbauli  v.  Whitney,  24  Pick.  146;  35  Am.  Dec. 
312;  Missouri  Historical  Soc.  v.  Academy  of  Science,  94  Mo.  459; 
Howe  V.  Wilson,  91  Mo.  45;  60  Am.  Rep.  226;  Halsey  v.  Convention, 
75  Md.  275;  Erskine  v.  Whitehead,  84  Ind.  357,  365;  Chambers  v.  St. 
Louis,  29  Mo.  543;  Derby  v.  Derby,  4  R.  I.  414,  436;  A'idal  v.  Girard, 

2  How.  127.  Contra,  Gallego  v.  Attorney  General,  3  Leigh,  450;  24 
Am.  Dec.  650;  Dashiell  v.  Attorney  General,  5  Har.  &  J.  392;  9  Am. 
Dec.  572. 

Courts  of  equity,  as  shown  by  the  above  cases,  had  an  Inherent 
jurisdiction  over  charities  before  the  enactment  of  the  statute,  43 
Elizabeth,  and  have  it  now.  The  aim  of  that  statute  was  to  show, 
by  familiar  examples,  what  classes  or  kinds  of  uses  were  considered 
charitable,  or  so  beneficial  to  the  public  as  to  be  entitled  to  the 
same  protection  as  strictly  charitable  uses,  rather  than  to  enume- 
rate or  specify  all  the  purposes  which  would  fall  within  the  scope 
and  intent  of  the  statute,  much  less,  every  possible  mode  of  carrying 
them  out.  The  twenty-one  classes  of  trusts  referred  to  in  that  stat- 
ute have  been  taken  by  the  courts  as  criteria  In  passing  upon  the 
character  of  trusts  claimed  to  be  charitable,  but  the  enumeration  of 
that  statute  Is  not  exhaustive,  and  courts  of  equity  may  sustain 
charities  not  specified  in  the  statute  as  well  as  those  enumerated 
therein:  Drury  v.  Inhabitants  of  Natick,  10  Allen,  169,  177;  Webster 
V.  Wiggin,  19  R.  I.  73,  98;  Earle  v.  Wood,  8  Cush.  430,  445;  Shields 
V.  Jolly,  1  Rich.  Eq.  99;  42  Am.  Dec.  349.  It  is  well  settled  that  any 
purpose  is  charitable,  In  the  legal  sense  of  the  word,  which  is  within 
the  principle  and  reason  of  the  statute,  although  not  expressly 
named  In  it;  and  many  objects  have  been  upheld  as  charities,  which 
the  statute  neither  mentions  nor  distinctly  refers  to:  Jackson  v. 
Phillips,  14  Allen,  539,  551.    The  consequence  of  the  final  determina- 
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tlon,  that  conrts  of  equity  have  an  original  and  Inherent  Jurisdic- 
tion over  charities.  Independently  of  the  statute,  Is  important  In 
this  respect;  "that  courts  of  equity,  in  the  various  states,  where 
they  are  not  prohibited  by  statute,  exercise  an  original,  inherent 
jurisdiction  In  equity  over  charities,  and  apply  to  them  the  rules 
of  equity,  together  with  such  other  rules,  applicable  to  charitable 
uses,  as  courts  of  equity  may  exercise  under  the  constitution  and 
laws  of  the  several  states;  and  the  courts  do  this  by  virtue  of  their 
Inherent  powers,  without  reference  to  the  question  whether  the 
statute  has  been  technically  adopted  In  their  states":  Erskine  v. 
Whitehead,  84  Ind.  357,  365,  per  Woods,  C.  J.:  Williams  v.  Pearson, 
38  Ala.  299. 

Benevolence — Philanthropy— Charity  at  Large.— A  gift  to  be  applied 
"for  the  promotion  of  agricultural  or  horticultural  improvements, 
or  other  philosophical  or  philanthropic  purposes,"  has  been  held  a 
good  charitable  bequest:  Rotch  v.  Emerson,  105  Mass.  431;  and  a 
trust  for  "benevolent"  objects  has  been  held  valid:  Goodale  v. 
Mooney,  60  N.  H.  528;  49  Am.  Rep.  334;  but  there  is  a  distinction 
between  the  words  "charity"  and  "benevolent":  Hinckley's  Estate, 
58  Cal.  457;  and  a  gift  solely  for  "benevolent"  purposes  is  generally 
held  to  be  void,  for  it  Is  not  a  charity:  Chamberlain  v.  Stearns,  111 
Mass.  267;  Norris  v.  Thomson,  19  N.  J.  Eq.  307,  313;  Adye  v.  Smith, 
44  Conu.  60;  26  Am.  Rep.  424;  Babb  v.  Reed,  5  Rawle,  151;  28  Am. 
Dec.  650.  If  the  gift  is  in  the  alternative  to  "benevolent,  religious, 
or  charitable  institutions,"  it  is  void,  because,  by  force  of  the  term 
"benevolent,"  objects  are  embraced  which  are  not,  in  a  legal  sense, 
charities:  Thomson  v.  Norris,  20  N.  J.  Eq.  489;  and  so  a  beauest 
"for  some  one  or  more  purposes,  charitable,  philanthropic,  or 
,"  Is  not  bad  because  of  the  blank,  but  must  be  treated  a« 
one  "for  charitable  or  philanthropic  purposes";  and,  while  the  be- 
quest may  be  valid,  it  is  not  good  as  a  charitable  bequest,  because 
there  may  be  philanthropic  purposes  which  are  not  charitable:  In 
re  MacdufiC  (1896),  2  Ch.  451.  An  institution  may  be  both  "char- 
itable" and  "benevolent":  In  re  Hewitt,  94  Cal.  376. 

The  word  "benevolent,"  however,  Is  thrust  Into  many  bequests 
and  devises  for  charitable  purposes,  and  is  intertwined,  in  endless 
ways,  with  other  words  of  the  context.  Hence,  If  the  word  "benev- 
olent," as  used  In  such  cases,  or  when  coupled  with  the  word 
"charitable,"  was  plainly  Intended  to  be  synonymous  with  the  word 
"charitable,"  courts  will  give  effect  to  the  gift  according  to  that 
Intent:  Chamberlain  v.  Steams,  111  Mass.  267,  208;  Pell  v.  Mercer, 
14  R.  I.  412,  443;  Weber  v.  Bryant,  161  Mass.  400;  Saltonstall  v. 
Sanders,  11  Allen,  446;  Jones  v.  Habersham,  107  U.  S.  174;  De  Camp 
V.  Dobbins,  29  N.  J.  Eq.  36,  43;  but  a  trust,  however  liberal  or  be- 
nevolent, cannot  be  enforced,  If  It  Is  not  for  a  purpose  understood 
by  the  court  to  be  a  charitable  one:  Nash  v.  Morley,  5  Beav.  177. 
In  Hinckley's  Estate,  58  Cal.  457,  It  was  held  that  a  trust  In  favor  of 
"human  beneficence"  and  "charity"  might  be  valid  In  view  of  the 
context.  A  testamentary  gift  for  purposes  both  public  and  benev- 
olent Is  charitable,  If  the  will  shows  the  gift  to  have  been  inspired 
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by  philanthropy  and  aimed  at  permanent  good:  Pell  v.  Mercer,  14 
R.  I.  412,  443.  A  gift  to  trustees  to  form  a  county  "benevolent" 
fund,  for  the  relief  of  the  poor  and  distressed,  widows  and  orphans, 
etc.,  has  been  held  good  as  a  charity:  Erskine  v.  Whitehead,  84  Ind. 
357. 

Bequests  to  charities  In  general,  or  at  large,  have.  In  some  cases, 
been  held  good:  Burr  v.  Smith,  7  Vt.  241;  29  Am.  Dec.  154.  Contra, 
Shields  v.  Jolly,  1  Rich.  Eq.  99;  42  Am.  Dec.  349;  Webster  v.  Morris, 
C6  Wis.  366;  57  Am.   Rep.  278. 

Cemeteries.— A  cemetery  corporation  or  association  is  a  charitv: 
HuUman  v.  Honcomp,  5  Ohio  St.  238;  and  see  Wolford  v.  Crystal 
Lal<e  Cemetery  Assn.,  54  Minn.  440.  So,  property  held  In  trust  by 
a  Roman  Catholic  archbishop  for  the  purposes  of  a  cemetery  is  held 
for  a  charitable  use:  Mannix  v.  Purcell,  46  Ohio  St.  102;  15  Am.  St. 
Rep.  562;  but  the  mere  fact  that  a  cemetery  corporation  voluntarily 
uses  its  funds  for  objects  aliin  to  the  purposes  of  its  organization, 
»r,  in  other  words,  applies  them  to  a  considerable  extent  in  charity 
does  not  malse  the  corporation  a  public  charity:  Donnelly  v.  Boston 
Catholic  Cemetery,  146  Mass.  163,  167.  A  trust  to  keep  a  cemetery 
or  churchyard  in  proper  order  is  a  good  charity  because  of  the 
public  benefit  thereby  conferred:  Webster  v.  Morris,  66  Wis.  366; 
57  Am.  Rep.  278;  Sheldon  v.  Stockbridge,  67  Vt.  299;  In  re  Vaughan, 
33  Ch.  Div.  187;  Dexter  v.  Gardner,  7  Allen.  243. 

In  England,  there  has  been  a  difference  of  opinion  upon  the  ques- 
tion whether  the  maintenance  and  repair  of  the  tomb  or  monument 
of  the  donor,  and  keeping  his  grave  beautified  and  in  good  order. 
is  a  good  charitable  use.  Down  to  the  time  of  the  American  Revo- 
lution, as  by  the  civil  law.  It  appears  to  have  been  held  that  It  was: 
Jones  V.  Habersham,  107  U.  S.  174,  183,  citing  early  English  cases; 
but  according  to  the  later  English  cases  it  is  not:  In  re  Vaughan, 
33  Ch.  Div.  187;  In  re  Birkett,  9  Ch.  Div.  576;  In  re  Williams.  5 
Ch.  Div.  735;  Dawson  v.  Small,  L.  R.  18  Eq.  114;  Fisk  v.  Attorney 
General,  L.  R.  4  Eq.  521;  Hoare  v.  Osborne,  L.  R.  1  Eq.  585;  Fowler 
V.  Fowler,  33  Beav.  616;  Rickard  v.  Robson,  31  Beav.  244;  Lloyd  v. 
IJoyd,  2  Sim.,  N.  S.,  255.  In  this  country  a  gift  for  the  perpetual 
preservation  of  a  private  burying  ground,  or  for  the  perpetual  main- 
tenance and  repair  of  the  tomb  or  monument  of  the  donor,  or  his 
relatives,  or  for  perpetually  keeping  his  grave  beautified  and  in  good 
order,  Is  not  a  charitable  use:  Johnson  v.  Holifield,  79  Ala.  423;  .58 
Am.  Rep.  596;  Holifield  v.  Robinson,  79  Ala.  419;  Colt  v.  Comstock. 
51  Conn.  352;  50  Am.  Rep.  29;  Bates  v.  Bates,  134  Mass.  110;  45 
Am.  Rep.  305;  Hornberger  v.  Hornberger,  12  Helsk.  635;  Piper  v. 
Moulton,  72  Me.  155,  practically  overruling  Swasey  v.  American 
Bible  Soc,  57  Me.  523,  on  this  point;  Kelly  v.  Nichols,  17  R.  I.  306; 
18  R.  I.  62.  Compare  Gafney  v.  Kenison,  64  N.  H.  354.  In  Con- 
necticut, a  bequest  for  the  care  of  a  burial  lot  Is  valid,  but  this  is 
so  by  virtue  of  the  statute  which  puts  such  bequests  upon  the  samo 
ground  with  public  and  charitable  uses:  Bronson  v.  Strouse,  57  Conn. 
147.  A  devise  for  the  erection  of  a  monument  over  the  graves  of 
AH.  St.  Rap.,  Vol.  LXIII.— 17 


268  HoEFFEB  V.  Cloqan.  [Illinois, 

the  testator  and  his  family  Is  for  a  "humane  purpose,"  within  the 
meaning  of  a  statute  which  declares  that  a  devise  for  any  "char- 
itable or  humane  purpose"  shall  be  valid:  Ford  v.  Ford,  91  Ky.  572. 
But,  while  such  purposes  are  not  charitable,  a  devise  or  bequest 
in  trust  for  the  erection  of  a  monument,  or  for  the  maintenance 
and  repair  of  tombs,  graves,  and  burial  lots,  etc,  if  not  perpetual, 
and  otherwise  valid,  may  be  sustained:  Green  v.  Hogan,  153  Mass. 
462.  Compare  note  to  Rhymer's  Appeal,  39  Am.  Rep.  738-741,  on 
religious  uses. 

Education.— The  support  and  promotion  of  education  is  an  exten- 
sive field  of  charitable  uses  and  trusts.  All  gifts  for  the  promolioa 
of  education  are  charitable,  in  a  legal  sense,  and  trusts  for  this 
purpose  are  highly  favored.  Donations  for  the  establishment  and 
maintenance  of  colleges,  schools,  and  seminaries  of  learning,  and 
especially  such  as  are  for  the  education  of  orphans  and  poor  schol- 
ars, are  charities  in  the  sense  of  the  common  law:  Vidal  v.  Girard, 
2  How.  12G;  Earle  v.  Wood,  8  Gush.  445;  Gerke  v.  Purcell,  25  Ohio 
St.  229;  Chapin  v.  School  Dist.,  35  N.  H.  445.  A  devise  to  "a  public 
seminary"  is  a  valid  charity:  Curling  v.  Curling,  8  Dana,  38;  33  Am. 
Dec.  475.  A  public  seminary  designated  as  a  general  object  of  char- 
ity, by  a  testator,  must  be  understood  to  mean  either  a  seminary, 
or  the  seminary  of  his  county,  or  any  seminary  which  his  executors 
or  a  court  of  equity,  in  the  exercise  of  a  sound  discretion,  may 
select,  as  best  adapted  to  effect  the  object  of  the  charity:  Curling  v. 
Curling,  8  Dana,  38;  33  Am.  Dec.  475.  A  devise  or  bequest  for  the 
maintenance  of  universities,  colleges,  academies,  and  common . 
schools,  and  other  lawful  educational  institutions,  is  a  charitable 
use,  irrespective  of  the  wealth  or  poverty  of  those  who  may  be  ben- 
efited therefrom;  and  donations  or  gifts  for  such  maintenance,  if 
good  in  other  respects,  will  be  sustained  by  a  court  of  equity: 
Franklin  v.  Armfield,  2  Sneed,  305,  347;  Gerke  v.  Purcell,  25  Ohio 
St.  229.  A  bequest  to  trustees  to  invest  the  same  and  apply  the 
interest  "toward  the  education  of  young  students  in  the  ministry 
of  the  German  Lutheran  Congregation,"  has  been  upheld  as  valid: 
Witman  v.  Lex,  17  Serg.  &  R.  88;  17  Am.  Dec.  644.  So,  with  a  be- 
quest providing  for  the  creation  of  a  fund  for  the  education  of 
"two  young  men,  for  all  coming  time"  for  the  Christian  ministry: 
Field  V.  Drew  Theological  Seminary,  41  Fed.  Rep.  371.  A  devise 
to  "The  Vestry  of  Saint  Mary's  Church,"  at  a  place  designated,  for 
the  maintenance  of  the  parish  school  connected  therewith  is  valid: 
Hanson  v.  Little  Sisters  of  the  Poor,  79  Md.  434.  So,  with  a  be- 
quest on  condition  that  the  beneficiary  shall  be  educated  In  the 
Roman  Catholic  faith:  Magee  v.  O'Neill,  19  S.  C.  170;  45  Am.  Rep. 
765.  A  devise  and  bequest  for  an  institution  named  is  valid:  Bar- 
num  V.  Mayor,  62  Md.  275;  50  Am.  Rep.  219.  Gifts  for  educational 
purposes  embrace  all  trusts  for  the  founding  and  support  of  schools, 
and  other  similar  Institutions,  which  are  not  strictly  private;  for  the 
establishment  of  professorships  and  maintenance  of  teachers;  for  the 
education  of  designated  classes  of  persona;  and  for  the  promotion 
of  science  and  scientific  studies:  Field  v.  Drew  Theological  Semln- 
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ary,  41  Fed.  Rep.  371,  373.  Institutions  of  such  a  character,  carried 
on  for  the  benefit  of  the  public,  and  not  with  a  view  to  profit,  are 
"institutions  of  purely  public  charity":  Gerke  v.  Purcell,  25  Ohio  St, 
229;  but  a  gift  to  an  educational  institution  conducted  for  purposes 
of  pecuniary  profit  would  be  void  as  a  charity:  Stratton  v.  Physio- 
Medical  College,  149  Mass.  505;  14  Am.  St.  Rep.  442. 

A  trust  for  educational  purposes  is  a  good  charitable  trust,' 
whether  the  benefits  of  the  gift  are  confined  to  a  particular  locality 
or  not:  Seara  v.  Chapman,  158  Mass.  400;  35  Am.  St.  Rep.  502.  That 
a,  trust  for  the  education  of  children  of  a  particular  district  or 
neighborhood  is  valid,  see  Williams  v.  Pearson,  38  Ala.  299;  State  • 
V.  Griffith,  2  Del.  Ch.  392;  Newson  v.  Starke,  46  Ga.  88;  Common 
Council  V.  State,  5  Ind.  334;  Ex  parte  Lindley,  32  Ind.  367;  Craig 
v.  Secrist,  54  Ind.  419;  Swasey  v.  American  Bible  Soc,  57  Me,  E23; 
Attorney  General  v.  Briggs.  164  Mass.  561;  Sappington  v.  Sapping- 
ton,  etc.  Trustees,  123  Mo.  32;  Stevens  v.  Shippen,  28  N.  J.  Eq.  487; 
Mclntire  v.  Zanesville,  17  Ohio  St.  352;  State  v.  Smith,  16  Lea,  662; 
Hartshorne  v.  Nicholson,  26  Beav.  58;  Dent  v.  Allcroft,  30  Beav.  335. 
A  devise  or  bequest  for  the  education  of  a  specific  class  of  children 
of  a  particular  county  or  state  is  valid;  Craig  v.  Secrist,  54  Ind.  419; 
and  so  is  a  bequest  to  be  "expended  in  the  education  of  the  scholars 
of  poor  people"  in  a  certain  county:  Clement  v.  Hyde,  50  Vt  716;  28 
Am.  Rep.  522. 

The  support  of  public  or  free  schools.  Including  the  site  for  a 
schoolhouse,  the  erection  of  buildings,  and  the  payment  of  teachers, 
is  a  charitable  use  or  trust,  and  courts  of  equity  will  go  a  great 
length  in  supporting  it:  Heuser  v.  Harris,  42  111.  425;  Price  v.  School 
Directors,  58  111.  452;  Andrews  v.  Andrews,  110  111.  223;  Skinner 
V.  Harrison  Tp.,  116  Ind.  139;  White  v.  South  Parish,  13  Met.  506; 
Boxford  Religious  Soc.  v.  Harriman,  125  Mass.  321;  Davis  v.  Barn- 
stable, 154  Mass.  224;  Sears  v.  Chapman,  158  Mass.  400;  35  Am.  St. 
Rep.  502;  Bartlett,  Petitioner,  163  Mass.  509;  Attorney  General  v. 
Briggs,  164  Mass.  561;  Hatheway  v.  Sackett,  32  Mich.  97;  Adams 
Female  Academy  v.  Adams,  05  N.  H.  225;  Taylor  v.  Bryn  Mawr 
College,  34  N.  J.  Eq.  101;  Board  v.  Ladd,  26  Ohio  St  210;  Raley  v. 
Umatilla  County,  15  Or.  172;  3  Am.  St.  Rep.  142;  Martin  v.  McCord, 
5  Watts,  493;  30  Am.  Dec.  342;  Wright  v.  Linn,  9  Pa.  St.  433;  Pick-  , 
ering  v.  Shotwell,  10  Pa.  St.  23;  McKissick  v.  Pickle,  16  Pa.  St.  140; 
Barr  v.  Weld,  24  Pa.  St.  84;  Price  v.  Maxwell,  28  Pa.  St.  23;  McLain 
V.  School  Directors,  51  Pa.  St.  196;  Meeting  St.  etc.  Soc.  v.  Hail,  8 
R.  I.  234,  240;  Webster  v.  Wiggin,  19  R.  I.  73,  92;  State  v.  Smith, 
16  Lea,  662;  Bell  County  v.  Alexander,  22  Tex.  350;  73  Am.  Dec. 
268;  McDonough  v.  Murdoch,  15  How.  367;  Perin  v.  Carey,  24  How. 
465;  Ingleby  v.  Dobson,  4  Russ.  342;  Johnston  v.  Swann,  3  Madd. 
457;  Dent  v.  Allcroft,  30  Beav.  335.  A  devise  for  the  purpose  of 
maintaining  a  school  where  no  book  of  Instruction  is  to  be  used, 
except  spelling  books  and  the  Bible,  Is  valid:  Tainter  v.  Clark,  5 
Allen,  66.  A  bequest  to  maintain  a  public  school  is  not  rendered 
invalid  by  the  fact  that  the  state  has  provided  for  the  maintenance 
of  public  schools  in  all  school  districts  within  the  state:  In  re  .John's 
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Will,  30  Or.  494.  That  a  trust  fund  may  be  devoted  to  the  payment 
of  salaries  of  additional  teachers  in  certain  public  schools,  see  Web- 
ster V.  Wiggin,  19  R.  I.  73,  92.  A  gift  to  a  school  does  not  cease  to 
be  for  charitable  uses,  because  religious  instruction  is  combined  In 
Buch  school  with  that  of  a  literary  and  scientific  character,  nor  be- 
cause its  benefits  are  enjoyed  alike  by  the  rich  and  the  poor:  Price 
T.  Maxwell,  28  Pa.  St.  23.  Hence,  equity  will  uphold  a  donation  for 
an  educational  purpose  that  is  connected  with  a  church:  Andrews 
V.  Andrews,  110  111.  223;  Newcomb  v.  St.  Peter's  Church,  2  Sand. 
Ch.  636.  A  denominational  school  property,  vested  in  trustees,  for 
the  purpose  of  affording  encouragement  to  the  education  of  youth, 
is  a  purely  public  charity,  although  the  school  is  not  open  in  the 
same  way  to  the  general  public  as  to  persons  connected  with  the 
religious  denomination,  but  who  are  admitted,  as  vacancias  occur, 
upon  the  same  terms  with  other  pupils:  Episcopal  Academy  v.  Phil- 
adelphia, 150  Pa.  St.  565.  Property  held  by  a  Roman  Catholic  arcli- 
blshop  in  trust  for  the  purposes  of  public  religious  woi-ship,  schools, 
orphan  asylums,  and  cemeteries,  is  for  uses  that  will  be  upheld  by 
the  courts:  Mannix  v.  Purcell,  46  Ohio  St.  102;  15  Am.  St.  Rep.  562. 
It  is  the  use  to  which  property  is  to  be  applied,  and  not  the  par- 
ticular persons  to  be  benefited,  that  determines  whether  a  gift  con- 
stitutes a  charitable  use  or  trust:  Raley  v.  Umatilla  County,  15  Or. 
172;  3  Am.  St.  Rep.  142. 

The  founding  and  support  of  private  institutions  of  learning,  and 
the  endowment  of  professorships  and  scholarships,  are  also  char- 
ities, as  gifts  for  this  purpose  are  designed  to  promote  the  public 
good  by  the  encouragement  of  learning,  science,  and  the  useful  arts. 
Such  donations,  though  made  without  any  particular  reference  to 
the  poor,  are  regarded  as  charities:  Saint  Clara  Female  Academy 
V.  Sullivan,  116  111.  375;  56  Am.  Rep.  776;  Curling  v.  Curling,  8  Dana» 
38;  33  Am.  Dec.  475;  Bamum  v.  Mayor,  62  Md.  275;  50  Am.  Rep. 
219;  American  Academy  etc.  v.  Harvard  College,  12  Gray,  582,  594; 
Taylor  v.  Bryn  Mawr  College,  34  N.  J.  Eq.  101;  Trustees  v.  Kellogg, 
16  N.  Y.  83;  Cresson's  Appeal,  30  Pa.  St.  437;  Diclison  v.  Montgom- 
ery, 1  Swan,  348;  Franlrlin  v.  Armfield,  2  Sneed,  305;  Dodge  v.  Wil- 
liams, 46  Wis.  70;  Russell  v.  Allen,  5  Dill.  235;  107  U.  S.  163;  Perin 
V.  Carey,  24  How.  465;  Yates  v.  University  College,  L.  R.  8  Ch.  454. 
Compare  People  v.  Fitch,  154  N.  Y.  14,  31,  33. 

The  general  diffusion  of  knowledge  and  the  advancement  of  edu- 
cation and  learning  are  also  chai'ities:  American  Academy  etc.  v. 
Harvard  College,  12  Gray,  582;  Lowell's  case,  22  Pick.  215;  Weber 
V,  Bryant,  161  Mass.  400;  State  v.  Academy  of  Science,  13  Mo.  App. 
213;  Chapin  v.  School  Dist.,  35  N.  H.  445;  Thompson  v.  Swoope,  24 
Pa.  St.  474,  A  bequest  to  the  Royal,  or  to  the  Royal  Geographical, 
or  to  the  Royal  Humane  Society,  is  a  charitable  legacy:  Beaumont 
v.  Olivelra,  L.  R.  6  Eq.  534.  A  bequest  "for  the  diffusion  of  useful 
knowledge  and  instruction  amongst  the  institutes,  libraries,  clubs, 
or  meetings  of  the  working  classes,  or  manual  laborers  who  earn 
their  bread  by  the  sweat  of  their  brow,"  etc.,  is  a  valid  charity: 
Bweeney  v.  Sampson,  5  Ind.  465.    So  is  a  devise  "for  the  distribu- 


Feb.  1898.]  Hoepfeb  v.  Clog  an.  261 

tlon  of  good  books  among  poor  people  In  the  back  part  of  Pennsyl- 
vania": Pickering  v.  Shotwell,  10  Pa.  St.  23.  A  gift  "for  the  ben- 
efit,  advancement,  and  propagation  of  education  and  learning,  in 
€very  part  of  the  world,  as  far  as  circumstances  will  permit,"  is  a 
good  charitable  bequest:  Whicker  v.  Hume,  14  Beav.  509.  The 
Smithsonian  Institution  at  Washington  owes  its  existence  to  a  be- 
quest to  found  "an  establishment  for  the  increase  and  diffusion  of 
knowledge  among  men,"  which  Lord  Langdale  held  to  be  a  valid 
charity:  President  v.  Drummond  (M.  S.),  cited  in  Whicker  v.  Hume, 
7  H.  Li.  Cas.  155.  A  devise  of  property  to  be  used  in  distributing 
over  the  land  the  publications  of  Henry  George  on  the  land  ques- 
tion, and  cognate  subjects,  will  be  sustained  and  enforced,  though 
all  such  publications  teach  doctrines  antagonistic  to  the  law,  in  this 
—in  teaching  that  the  earth  belongs  to  all  mankind,  and  is  an  in- 
alienable heritage,  and  that  no  private  ownership  can  rightfully 
exist  therein:  George  v.  Braddock,  45  N.  J.  Eq.  757;  14  Am.  St.  Eep. 
754. 

The  establishment  and  maintenance  of  Institutions  for  the  culti- 
vation and  promotion  of  art,  or  for  education  in  the  domestic  aud 
useful  arts,  is  a  charity:  Almy  v.  Jones,  17  R.  I.  265;  Webster  v. 
Morris,  66  Wis.  366;  57  Am.  Rep.  278;  Cresson's  Appeal,  30  Pa.  St. 
437.  A  bequest  to  be  used  as  premiums  for  medical  essays  is  a  good 
charitable  bequest:  Palmer  v.  Union  Bank,  17  R.  I.  627.  So  is  one 
that  provides  medals  for  meritorious  scholars  in  the  High  and 
Grammar  Schools:  Bartlett,  Petitioner,  163  Mass.  509.  A  gift  for 
the  advancement  of  agricultural  or  horticultural  knowledge  is  a 
valid  charity:  Rotch  v.  Emerson,  105  Mass.  431;  and  so  is  a  dona- 
tion for  the  education  of  deaf  and  dumb  persons:  American  Asylum 
V.  Phoenix  Bank,  4  Conn.  172;  10  Am.  Dec.  112.  Equity  will  uphold, 
as  a  valid  charity,  a  bequest  for  instruction  in  music  and  drawing, 
or  a  bequest  for  teaching  young  mariners  the  art  or  science  of  navi- 
gation: Bartlett,  Petitioner,  163  Mass.  509.  The  education  of  the 
poor  Is  a  charity:  Hinckley's  Estate,  58  Cal.  457,  468;  White  v.  Mc- 
Keon,  92  Ga.  343;  Williams  v.  Pearson,  38  Ala.  299;  Clement  v. 
Hyde,  50  Vt.  716;  28  Am.  Rep.  522;  Leeds  v.  Shaw,  82  Ky.  79. 

The  establishment  and  maintenance  of  a  library  for  the  benefit 
of  the  public  Is  also  a  charity:  Crerar  v.  Williams,  145  111.  625-643; 
Bartlett,  Petitioner,  163  Mass.  509;  St.  Paul's  Church  v.  Attorney 
General,  164  Mass.  188;  Druiy  v.  Inhabitants  of  Natick,  10  Allen, 
169;  Dascomb  v.  Marston,  80  Me.  223;  Maynard  v.  Woodard,  36 
Mich.  423;  Brown  v.  Pancoast,  34  N.  J.  Eq.  321;  Donohugh's  Appeal, 
86  Pa.  St.  306;  Pepper's  Estate,  154  Pa.  St.  331;  Manners  v.  Phila- 
delphia Library  Co.,  93  Pa.  St.  165;  39  Am.  Rep.  744:  Attorney 
General  v.  Marchant,  L.  R.  3  Eq.  424.  This  principle  applies  to 
public  school  libraries:  Maynard  v.  Woodard,  36  Mich.  423.  A 
library  open  to  the  public  is  none  the  less  a  charity  because  a 
small  fee  is  charged  to  those  who  take  out  books,  and  a  dei>oslt 
required  for  their  return:  Donohugh's  Appeal.  86  Pa.  St.  306.  A 
bequest  for  a  public  library  and  for  a  protectory  for  boys  is 
a  charitable  bequest:  Duggan  v.  Slocum,  83  Fed.  Rep.  244.    A  gift 
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Is  not,  however,  a  charity,  unless  It  Is  expressly,  or  by  neces- 
sary Implication,  for  the  public  benefit.  A  private  museum,  or  a 
library,  established  by  private  subscription  for  the  use  of  the  sub- 
scribers merely,  is  not  a  charity:  Thompson  v.  Shalcespear,  1  De 
Gex,  F.  &  J.  40e,  408. 

Hospitals,  Homes,  etc.— The  founding  and  maintenance  of  hospitals 
and  asylums  of  various  kinds,  and  homes  for  destitute  and  friend- 
loss  children,  and  the  aged  and  infirm,  constitute  charitable 
uses  or  trusts,  and  bequests,  devises,  or  other  gifts  for  such  pur- 
poses will  be  upheld  in  equity  with  a  strong  hand.  Trusts  for  such 
purposes  may  be  established  and  carried  into  effect,  when,  If  not  of 
a  charitable  nature,  they  could  not  be  supported:  Henepin  v.  Broth- 
erhood of  Gethsemane,  27  Minn.  460;  38  Am.  Kep.  298;  Woodruff 
V.  Marsh,  63  Conn.  125;  38  Am.  St.  Rep.  346;  Coit  v.  Ck)mstoclc,  51 
Conn.  352;  50  Am.  Rep.  29;  Ould  v.  Washington  Hospital,  1  McAr. 
541;  29  Am.  Rep.  605;  95  U.  S.  303;  Doughten  v.  Vandever,  5  Del. 
Ch.  51;  McDonald  v.  Massachusetts  General  Hospital,  120  Mass. 
432;  21  Am.  Rep.  529;  Hayes  v.  Pratt,  147  U.  S.  557;  Jones  v. 
Habersham,  107  U.  S.  174;  In  re  Pearsons,  113  Cal.  577,  586;  Tap- 
pan's  Appeal,  52  Conn.  412;  State  v.  Blalie,  69  Conn.  64;  Germain 
V.  Baltes,  113  111.  29;  Board  v.  Dinwiddle,  139  Ind.  128,  133,  140; 
I'hillips  V.  Harrow,  93  Iowa,  92,  107;  Weeks  v.  Hobson,  150 
Mass.  377,  380;  Gooch  v.  Association,  109  Mass.  558;  Odell  v. 
Odeil,  10  Allen,  1,  4  ;  Barkley  v.  Donnelly,  112  Mo.  561;  Attorney 
General  v.  Moore,  19  N.  J.  Eq.  503;  Mayor  v.  Elliott,  3  Rawle, 
170;  In  re  Bridger  (1894),  1  Ch.  297;  In  re  Ovey,  29  Ch.  Div. 
560;  Foy  v.  Foy,  1  Cox,  163.  That  an  asylum  for  orphans  may  be, 
and  is  usually  regarded  as,  a  charity,  see  Cromie  v.  Louisville  Or- 
phans' Home  Soc,  3  Bush,  365;  Board  v.  Dinwiddle,  139  Ind.  128, 
133,  140;  Attorney  General  v.  Moore,  19  N.  J.  Eq,  503;  Heiskell  v. 
Chickasaw  Lodge,  87  Tenn.  668.  An  orphan  asylum  and  hospital 
may,  however,  be  merely  a  secular  charity:  Attorney  General  v. 
Moore,  19  N»  J.  Eq.  503.  In  the  case  of  In  re  Pearsons,  113  Cal. 
577,  586,  a  remark  is  made  that  "No  asylum  receives  orphans  merely 
because  they  are  orphans  as  a  cliarity.  Only  the  indigent  are  enti- 
tled to  be  so  received";  but,  as  we  understand  the  law,  the  char- 
itable character  of  an  institution  Is  not  changed  by  the  fact  that  its 
benefits  are  enjoyed  by  the  rich  as  well  as  the  poor.  It  is  the  use, 
and  not  the  particular  persons  to  be  benefited,  which  determines 
Its  character:  Price  v.  Maxwell,  28  Pa.  St.  23;  Franklin  v.  Armfield, 
2  Sneed,  305;  Raley  v.  Umatilla  County,  15  Or.  172;  3  Am.  St.  Rep. 
142. 

Poor  and  Unfortunate.— The  relief  of  the  poor  and  unfortunate  is  a 
prolific  field  of  charity.  Trusts  for  the  benefit  of  the  poor,  aged, 
disabled,  or  otherwise  unfortunate  of  a  defined  locality  are  valid 
charitable  trusts:  Tappan's  Appeal,  52  Conn.  412;  Coit  v.  Comstock, 
61  Conn.  352;  50  Am.  Rep.  29;  Camp  v.  Crocker,  54  Conn.  21;  Conk- 
lin  V.  Davis,  63  Conn.  377;  Strong's  Appeal,  68  Conn.  527;  Williams 
V.  Pearson,  38  Ala.  299;  Clement  v.  Hyde,  50  Vt.  716;  28  Am.  Rep. 
522;  Suter  v.  Billiard,  1.32  Mass.  412;  42  Am.  Rep.  444;  State  v.  Grlf- 
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fith,  2  Del.  Ch.  392;  City  Council  v.  Walton,  77  Ga.  517;  Hunt  v. 
Fowler,  121  111.  269;  Prickett  v.  People,  88  111.  115;  Heuser  v.  Harris, 
42  111.  425;  Phillips  v.  Harrow,  93  Iowa,  92;  Dascomb  v.  Marston, 
80  Me.  223;  Swasey  v.  American  Bible  Soc.,  57  Me.  523;  Howard  v. 
American  Peace  Soc,  49  Me.  288;  Fellows  v.  Miner,  119  Mass.  541; 
Goodell  V.  Union  Assn.,  29  N.  J.  Eq.  32;  State  v.  Gerard,  2  Ired. 
Eq.  210;  Scott  v.  Trustees,  39  Ohio  St.  153;  Urmey  v.  Wooden,  1  Ohio 
St.  IGO;  59  Am.  Dec.  615;  Nauman  v.  Weidman,  182  Pa.  St.  263; 
Trim's  Estate.  168  Pa.  St.  395;  Witman  t.  Lex,  17  Serg.  &  R.  88; 
17  Am.  Dec.  644;  Derby  v.  Derby,  4  R.  I.  414;  Hornberger  v.  Hom- 
berger,  12  Heisls.  635;  Sheldon  v.  Stoclibridge,  67  Vt.  299;  Webster 
V,  Morris,  66  Wis.  366;  57  Am.  Rep.  278;  Ersliine  v.  Whitehead,  84 
Ind.  357.  The  benefit  of  widows  and  orphans  is  a  charity:  Camp  v. 
Crocker,  54  Conn.  21;  De  Bruler  v.  Ferguson,  54  Ind.  549;  Jones  v, 
Habersham,  107  U.  S.  174;  Perin  v.  Carey,  24  How.  465;  Moore  v. 
Moore,  4  Dana,  354;  29  Am.  Dec.  417;  Board  v.  Rogers,  55  Ind. 
297;  Thompson  v.  Corby,  27  Beav.  649;  Powell  v.  Attorney  General, 
3  Mer.  48;  though  they  are  in  another  land;  Peynado  v.  Peynado, 
82  Ky.  5;  or  in  a  specified  locality:  Attorney  General  v.  Comber,  2 
Sim.  &  St.  94;  Sohier  v.  Burr,  127  Mass.  221;  Fink  v.  Fink,  12  La. 
Ann.  301;  Beai-dsley  v.  Bridgeport,  53  Conn.  489;  55  Am.  Rep.  152. 
A  benefit  to  spinstera  or  needy  or  unfortunate  single  women  is  also 
a  charity:  Thompson  v.  Corby,  27  Beav.  649;  Jones  v.  Habersham, 
107  U.  S.  174;  Fellows  v.  Miner,  119  Mass.  541;  Swasey  v.  American 
Bible  Soc,  57  Me.  523. 

A  gift  for  the  benefit  of  the  poor  In  general  is  a  valid  charity: 
Darcy  v.  Kelly,  153  Mass.  433;  Bullard  v.  Chandler,  149  Mass.  532; 
Jackson  v.  Phillips,  14  Allen,  539,  551;  State  v.  McDonogh,  8  La. 
Ann.  171;  Suter  v.  Hilliard,  132  Mass.  412;  42  Am.  Rep.  444;  Nash 
v.  Morley,  5  Beav.  177;  Attorney  General  v.  Clarke,  Amb.  422;  Ever- 
ett V.  Carr,  59  Me.  325;  Derby  v.  Derby,  4  R.  I.  414.  A  gift  for  poor 
relations  has  been  sustained  as  a  good  charity:  Gafney  v.  Kenlson, 
64  N.  H.  354.  Contra,  Kent  v.  Dunham,  142  Mass.  216;  56  Am.  Rep. 
667.  Compare  Ross  v.  Ross,  25  Can.  Sup.  Ct.  307;  and  so  has  the 
relief  of  the  poor  of  a  church  or  a  secret  society:  Conklln  v.  Davis, 
6:3  Conn,  377;  Attorney  General  v.  Old  South  Soc,  13  Allen,  474; 
Duke  v.  Fuller,  9  N.  H.  536;  32  Am.  Dec  392,  A  bequest  to  buy 
bread  for  the  poor  of  a  church  is  charitable:  Witman  v.  Lex,  17  Serg. 
&  R.  88;  17  Am,  Dec,  644;  and  so  is  a  bequest  to  buy  coal  or  fuel 
for  them:  Bird  v.  Merklee,  144  N.  Y,  544;  Webb  v,  Neal,  5  Allen, 
575.  A  gift  for  some  poor  deserving  Jewish  family  has  been  upheld 
as  charitable:  Bronson  v,  Strouse,  57  Conn.  147;  and  so  with  a  fund 
for  the  relief  of  poor  emigrants:  Chambers  v.  St.  Louis,  29  Mo,  543; 
or  a  bequest  for  "the  benefit  of  disabled  soldiers  and  seamen  who 
served  in  the  Union  army  in  the  late  war  of  Rebellion  in  the  United 
States,  their  widows  and  orphans":  Holmes  v.  Coates,  159  Mass. 
226,  A  gift  for  the  benefit  of  poor  churches  is  a  valid  charity: 
McAlister  v.  Burgess,  161  Mass.  209;  and  so  of  a  gift  for  the  benefit 
of  "aged"  persons:  In  re  Wall,  42  Ch.  Div.  510.  There  is  an  ex- 
tended and  important  note  appended  to  Hesketh  v.  Murphy^  35  N.  J. 
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Eq.  23-30,  showing  Instances  of  bequests  to  the  poor  which  have 
been  upheld  as  charities. 

Religion.— Tvusta  for  the  support  of  public  worship  and  religious 
Instruction,  or  the  spreading  of  religion  at  home  or  abroad,  come 
within  the  ranic  of  legal  charities,  and  constitute  an  immense  field: 
Jaciison  V.  Phillips,  14  Allen,  539,  553;  Miller  v.  Porter,  53  Pa.  St. 
292;  Thompson  v.  Swoope,  24  Pa.  St.  474;  Frierson  v.  General  As- 
sembly, 7  Heisk.  683;  Mills  v.  Davison,  54  N.  J.  Eq.  659;  55  Am.  St. 
Kep.  594;  Going  v.  Emery,  16  Pick.  107;  26  Am.  Dec.  645;  Cosgrove 
V.  Cosgrove,  69  Conn.  416;  American  Tract  Soc.  v.  Atwater,  30  Ohio 
St.  77;  27  Am.  Rep.  422;  Teele  v.  Bishop  of  Derry,  168  Mass.  341; 
60  Am.  St.  Rep.  401;  Mannix  v.  Purcell,  46  Ohio  St.  102;  15  Am. 
St.  Rep.  562;  Hinckley's  Estate,  58  Cal.  457,  468;  Alden  v.  St.  Peter's 
Parish,  158  111.  631. 

A  gift  of  land  on  which  to  erect  a  church,  and  bequests  for  the 
erection,  maintenance,  and  repair  of  church  buildings,  constitute  a 
legal  charity:  Grissom  v.  Hill,  17  Ark.  483;  Hughes  v.  Daly,  49  Conn. 
34;  Tappan's  Appeal,  52  Conn.  412;  Curd  v.  Wallace,  7  Dana,  190; 
32  Am.  Dec.  85;  Swasey  v.  American  Bible  Soc,  57  Me.  523;  Halsey 
V.  Convention,  75  Md.  275;  Old  South  Soc.  v.  Crocker,  119  Mass. 
1;  20  Am.  Rep.  299;  Morville  v.  Fowle,  144  Mass.  109;  Bartlett,  Peti- 
tioner, 163  Mass.  509;  St.  George's  Church  Soc.  v.  Branch,  120  Mo. 
226;  Wright  v.  Trustees,  Hoff.  Ch.  201;  Reformed  Protestant  etc. 
Church  v.  Mott,  7  Paige,  77;  32  Am.  Dec.  613;  Wetmore  v.  Parker, 
52  N.  Y.  450,  457;  Lougheed  v.  Dykeman's  Baptist  Church,  129  N.  Y. 
211;  Beaver  v.  Filson,  8  Pa.  St.  327;  Shields  v.  Jolly,  1  Rich.  Eq. 
99;  42  Am.  Dec.  349;  Jones  v.  Habersham,  107  U.  S.  174;  Cresswell 
V.  Cresswell,  L.  R.  6  Eq.  69;  In  re  Palatine  Estate  Charity,  39  Ch. 
Div.  54.  In  the  New  York  cases  just  cited  the  gift  is  sustained,  ap- 
parently, on  the  same  principles  which  govern  devises  and  bequests 
for  other  purposes,  and  not  on  the  ground  that  it  is  a  charity.  The 
word  "charitable"  in  New  York,  is  given  only  its  usual  and  ordinary 
meaning:  People  v.  Fitch,  154  N.  Y.  14.  A  bequest  to  trustees  of 
moneys  to  purchase  a  lot  and  build  a  chapel  to  forever  be  used 
for  purposes  of  public  worship,  under  the  auspices  of  the  Roman 
Catholic  Church,  is  a  gift  for  a  public  charitable  use:  Teele  v.  Bishop 
of  Derry,  168  Mass.  341;  60  Am.  St.  Rep.  401.  In  Maryland,  a  leg- 
acy of  money  to  a  church  corporation  for  the  suppport  of  the  rector 
of  the  church,  and  of  the  chapel  connected  therewith,  and  for  the 
repair  of  the  church,  is  a  valid  bequest,  subject  to  the  sanction  of 
the  legislature:  Halsey  v.  Convention,  75  Md.  275. 

A  gift  for  the  support  of  ecclesiastical  denominations  and  organ- 
izations, and  the  promotion  of  various  religious  opinions  are  within 
the  domain  of  charities:  Alden  v.  St.  Peter's  Parish,  158  111.  631; 
First  Unlversallst  Soc.  v.  Fitch,  8  Gray,  421;  App  v.  Lutheran  Con- 
gregation, 6  Pa.  St.  201;  Seda  v.  Huble,  75  Iowa,  429;  9  Am.  St. 
Rep.  495;  In  re  Michel's  Trust,  28  Beav.  39.  Thus  a  gift  to  the 
sect  of  Christians  called  Friends  or  Quakers  is  a  charity:  Dexter 
V.  Gardner,  7  Allen,  243;  Earle  v.  Wood,  8  Cush.  430,  445;  and  funds 
devoted  to  the  purposes  of  an  association  of  Shakers  are  dedicated 
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to  a  pious  use,  and  must,  therefore,  be  held  to  be  appropriated  to 
a  charitable  use:  Gass  v.  Wilhite,  2  Dana,  170;  26  Am.  Dec.  446.  A 
gift  for  "printing,  publishing,  and  propagation  of  the  sacred  writings 
of  the  late  Joanna  Southcote,"  is  a  charitable  ti-ust:  Thornton  v. 
Howe,  31  Beav.  14;  and  a  gift  to  help  form  a  "Young  Men's  Chris- 
tian Association"  is  good  as  a  charity:  Goodell  v.  Union  Assn.,  29 
N.  J.  Eq.  32.  A  gift  to  promote  the  views  known  as  "Evangelical"' 
Is  good  as  a  charitable  trust:  In  re  Hunter,  L.  R.  (1897)  2  Ch.  105, 
reversing  the  same  case,  L.  R.  (1897)  1  Ch.  518.  A  donation  "to 
the  poor  and  the  service  of  God"  is  a  good  charitable  gift:  In  re 
Darling,  L.  R.  (1S9G)  1  Ch.  50.  A  gift  to  a  particular  religious  so- 
ciety is  a  valid  charity:  Magill  v.  Brown.  Bright,  346;  Price  v.  Max- 
well, 28  Pa.  St.  23;  Attorney  General  v.  Dublin,  38  N.  H.  459;  At- 
torney General  v.  Jolly,  2  Strob.  Eq.  379;  Johnson  v.  Mayne,  4  Iowa, 
180;  Attorney  General  v.  Gould,  28  Beav.  485;  Beatty  v.  Kuitz,  2  Pet. 
566;  Succession  of  Auch,  39  La.  Ann.  1043. 

Funds  bequeathed  for  the  support  of  missions  and  missionary 
enterprises,  whether  domestic  or  foreign,  are  valid  charitable  trusts 
or  uses:  Carter  v.  Balfour,  19  Ala.  814;  In  re  Hewitt,  94  Cal.  376; 
American  Bible  Soc.  v.  Wetmore,  17  Conn.  181;  Johnson  v.  Mayne, 
4  Iowa,  180;  Kinney  v.  Kinney,  86  Ky.  610;  Bartlet  v.  King,  12 
Mass.  536;  7  Am.  Dec.  99;  Sohier  v.  St.  Paul's  Church,  12  Met.  250; 
Fairbanlis  v.  Lamson,  99  Mass.  533;  Missionary  Soc.  v.  Chapman, 
128  Mass.  265;  Hinckley  v,  Thatcher,  139  Mass.  477;  52  Am.  Rep. 
719;  De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36;  Domestic  etc.  Missionaiy 
Society's  Appeal,  30  Pa.  St.  425;  Presbyterian  Board  v.  Gulp,  151  Pa. 
St.  467;  Gibson  v.  M'Call,  1  Rich.  174;  Shields  v.  Jolly,  1  Rich.  Eq. 
D9;  42  Am.  Dec.  349;  Dickson  v.  Montgomery,  1  Swan,  348;  Frierson 
v.  General  Assembly,  7  Heisk.  683;  Missionary  Soc.  v.  Calvert,  32 
Graft.  357;  Burr  v.  Smith,  7  Vt.  241;  29  Am.  Dec.  154.  Contra, 
Bridges  v.  Pleasants,  4  Ired.  Eq.  26;  44  Am.  Dec.  94.  The  court  a 
•of  Virginia  have  never  decided  that  bequests  for  religious  uses 
were  void,  for  that  reason  alone:  Protestant  etc.  Soc.  v.  Churchman, 
80  Va.  718.  The  spread  and  support  of  the  gospel  is  also  In  the 
field  of  charitable  uses  or  trusts,  and  donations  or  gifts  to  accom- 
plish this  purpose  are  valid  charities:  In  re  Lea,  34  Ch.  Div.  528; 
American  Tract  Soc.  v.  Atwater,  30  Ohio  St.  77;  27  Am.  Rep.  422; 
Attorney  General  v.  Wallace,  7  B.  Men.  611,  617;  Bartlet  v.  King, 
12  Mass.  536;  7  Am.  Dec.  99;  Hinckley  v.  Thatcher,  139  Mass.  477; 
52  Am.  Rep.  719;  Morville  v.  Fowle,  144  Mass.  109. 

The  circulation  of  religious  literature  is  a  charity  that  will  be 
upheld  by  a  court  of  equity:  Simpson  v.  Welcome,  72  Me.  496;  39 
Am.  Rep.  349;  Kelly  v.  Nichols,  17  R.  I.  306;  18  R.  I.  62;  Shields 
V.  Jolly,  1  Rich.  Eq.  99;  42  Am.  Dec.  349;  Frierson  v.  General  As- 
sembly, 7  Heisk.  683;  and  so  will  .a  devise  or  bequest  for  the  edu- 
cation of  theological  students:  Witman  v.  Lex,  17  Serg.  &  R.  88;  17 
Am.  Dec.  644;  Dickson  v.  Montgomery,  1  Swan,  348;  Trustees  v. 
Whitney,  54  Conn.  342;  Mann  v.  Mullin,  84  Pa.  St.  297;  Swasey  v. 
American  Bible  Soc,  57  Me.  523;  Protestant  etc.  Soc.  v.  Churchman, 
80  V*.  7ia.    Contra,  McCord  v.  Ochiltree,  8  Blackf.  15.    A  gift  for 
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the  maintenance  of  preaching  is  a  valid  charity:  Sowers  v.  Cyienius, 
SO  Ohio  St.  29;  48  Am.  Rep.  418;  Alden  v.  St.  Peter's  Parish,  158 
111.  631;  Andrews  v.  Andrews,  110  111.  223;  Brown  v.  Kelsey,  2  Cush. 
243;  Trustees  v.  Beatty,  28  N.  J.  Eq.  570;  and  equity  will  uphold, 
as  a  valid  charity,  a  devise  or  bequest  for  the  support  of  the  clergy: 
Williams  v.  Pearson,  38  Ala.  299;  Bishop's  Fund  v.  Eagle  Bank,  7 
Conn.  476;  Alden  v.  St.  Peter's  Parish,  158  111.  631;  Andrews  v. 
Andrews,  110  111.  223;  Johnson  v.  Mayne,  4  Iowa,  180;  Bartlett, 
Petitioner,  163  Mass.  509;  Attorney  General  v.  Dublin,  38  N.  H. 
459;  Holmes  v.  Mead,  52  N.  Y,  332;  Thompson  v.  Swoope,  24  Pa.  St 
474;  Fidelity  Ins.  Go's  Appeal,  99  Pa.  St.  443;  Gibson  v.  M'Call,  1 
Bich.  174.  Property  or  its  proceeds  is  devoted  to  a  religious  or  char- 
itable purpose  where  it  is  set  apart  entirely  and  exclusively  for  the 
benefit  of  traveling,  supernumerary,  superannuated,  and  worn-out 
preachers,  their  wives,  widows,  and  orphans:  Methodist  etc.  Church 
V.  Hinton,  92  Tenn.  188,  193. 

A  bequest  or  gift  of  money  or  other  property  for  the  purpose  of 
having  masses  said  for  the  repose  of  the  donor's  soul  has  been  held 
a  valid  gift  in  Canada  and  Ireland,  and  not  void  as  a  bequest  for 
superstitious  uses:  Elmsley  v.  Madden,  18  Grant  U.  C.  386;  Read  v. 
Hodgens,  7  Irish  Eq.  17.  In  England,  masses  for  the  dead  are  a 
superstitious  use,  forbidden  by  law  and  void:  Heath  v.  Chapman, 
2  Drew,  417;  West  v.  Shuttleworth,  2  Mylne  &  K.  684;  Attorney 
General  v.  Fishmongers'  Co.,  2  Beav.  151;  In  re  Blundell's  Trusts, 
30  Beav.  360.  In  this  country  there  are  no  superstitious  uses,  and 
bequests  for  saying  masses  have  been  held  valid,  even  if  they  con- 
tain no  element  of  a  charitable  use:  Moran  v.  Moran,  Iowa,  Dec, 
1897;  Vanderveer  v.  McKane.  25  Abb.  N.  G.  105.  Contra,  O'Conner 
V.  Gifford,  117  N.  Y.  275;  but  they  have  been  pronounced  a  char- 
itable use:  Seda  v.  Huble,  75  Iowa,  429;  9  Am.  St.  Rep.  495;  Rhy- 
mer's Appeal,  93  Pa.  St.  142;  39  Am.  Rep.  736;  Schouler,  Petitioner, 
134  Mass.  426.  Compare  Holland  v.  Alcock,  108  N,  Y.  312;  2  Am.  St. 
Rep.  420,  In  Festorazzi  v.  St.  Joseph's  Catholic  Church,  104  Ala. 
327,  53  Am.  St.  Rep.  48,  it  is  held  that  a  bequest  by  a  testator,  to  a 
church,  of  a  stated  amount  of  money,  to  be  used  "in  solemn  masses 
for  the  repose  of  my  soul,"  is  invalid  as  a  charitable  use,  because 
it  does  not  confer  a  public  benefit  open  to  an  indefinite  number  of 
persons. 

Gifts  or  donations  of  money  or  other  property  for  Sunday  school 
purposes  are  charitable  trusts  or  uses:  Bartlett,  Petitioner,  163 
Mass.  509;  Morville  v.  Fowle,  144  Mass.  109;  Fairbanks  v.  Lamson, 
99  Mass.  533;  Mason  v.  Trustees,  27  N.  J.  Eq.  47;  Conklin  v.  Davis, 
63  Conn.  377;  Carter  v.  Green,  3  Kay  &  J.  591;  Shields  v.  Jolly,  1 
Rich.  Eq.  99;  42  Am.  Dec.  349;  Eutaw  etc.  Baptist  Church  v.  Shively, 
67  Md.  493;  1  Am.  St.  Rep.  412. 

Group  of  Other  Charities.— A  work  of  public  and  general  utility  is 
a  valid  charity,  such  as  the  repair  of  bridges  and  highways:  Town 
of  Hamden  v.  Rice,  24  Conn.  350;  In  re  Hall's  Charity,  14  Beav. 
115;  the  benefit  and  ornament  of  a  town:  Faversham  v.  Ryder.  18 
Beav.  318;  the  improvement  of  a  town:  Howse  v.  Chapman,  4  Vea. 
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642;  Attorney  General  v.  Heells,  2  Sim.  &  St.  67;  the  Btipplylng 
of  a  town  with  water;  Jones  v.  Williams,  Amb.  651;  the  erection  of 
a  townhonse  for  transacting  town  business:  Coggeshall  v.  Pelton, 
7  Johns.  Ch.  292;  11  Am.  Dec.  471;  and  the  purchase  of  a  fire  en- 
gine for  a  town:  Magill  v.  Brown,  Bright.  348.  The  property  of  a 
company  formed  for  extinguishing  fires  is  held  for  charitable  uses, 
and  cannot  be  divided  among  the  members:  Bethlehem  v.  Persever- 
ance Fire  Co.,  81  Pa.  St.  445;  Humane  Fire  Go's  Appeal,  88  Pa,  St. 
889.  A  gift  of  real  and  personal  property  for  a  public  park  is  a 
good  public  charitable  gift:  Bartlett,  Petitioner,  163  Mass.  509,  and 
gifts  for  the  erection  therein  of  a  memorial  monument  or  arch,  and 
the  construction  of  a  children's  playhouse  and  grounds,  are  valid 
charitable  bequests,  although  the  testator  has  directed  that  a  bronze 
statue  of  himself  with  his  name  underneath,  in  large  letters,  shall 
be  placed  upon  the  memorial,  and  that  a  mural  tablet  shall  be  placed 
in  the  playhouse  with  an  inscription  to  the  effect  that  the  house  was 
erected  by  the  testator  and  his  wife  in  memory  of  their  son:  Smith's 
Estate,  181  Pa.  St.  109.  The  drainage  of  public  land  seems  to  be  a 
charitable  use  or  trust:  Henry  County  v.  Winnebago  Drainage  Co., 
52  111.  454.  Gifts  of  personalty  to  public  institutions  are  valid  char- 
ities: Beaumont  v.  Oliveira,  L.  R.  6  Eq.  534.  Contra,  as  to  a  de- 
vise of  realty,  in  England;  British  Museum  v.  White,  2  Sim.  &  St. 
694.  The  setting  out  of  shade  trees  is  a  charity:  Cresson's  Appeal, 
30  Pa.  St.  437;  and  a  bequest  to  be  used  in  setting  out  ornamental 
trees  in  schoolhouse  grounds  or  other  public  places,  or  on  the  way- 
sides, is  a  good  public  charitable  bequest:  Bartlett,  Petitioner,  16 J 
Mass.  509.  A  devise  for  the  reduction  of  the  national  debt,  or  a 
bequest  for  the  benefit  of  the  country,  is  valid:  Newland  v.  Attorney 
General,  3  Mer.  684;  Diclison  v.  United  States,  125  Mass.  311;  2S 
Am.  Rep.  230.  A  bequest  for  a  volunteer  corps,  and  a  military 
organization,  maintained  by  state  appropriations  and  public  sub* 
scriptions,  are  charities:  In  re  Lord  Stratheden,  L.  R.  (1894)  3  Ch. 
265;  Philadelphia  v.  Keystone  Battery,  169  Pa.  St.  526. 

The  following  are  also  valid  charities:  the  promotion  of  peace: 
Tappan  v.  Deblois,  45  Me.  122;  the  care  of  dependent  and  neglected 
children:  Pendleton  v.  Kinney,  65  Conn.  222;  the  furnishing  of  re- 
lief. In  1860,  "to  all  poor  emigrants  and  travelers  coming  to  St. 
Louis  on  their  way  bona  fide  to  settle  in  the  west":  Chambers  v. 
St.  Louis,  29  Mo.  543;  the  abolition  of  slavery,  before  slavery  wa» 
abolished  in  the  United  States;  Jackson  v.  Phillips,  14  Allen,  539; 
the  suppression  of  the  sale  of  intoxicating  liquors:  Farewell  v.  Fare- 
well, 22  Ont.  573;  Haines  v.  Allen,  78  Ind.  100;  41  Am.  Rep.  555; 
the  establishment  of  a  life  boat:  Johnston  v.  Swann,  3  Madd.  457; 
the  release  of  imprisoned  debtors:  Attorney  General  v.  Painter 
Btainers  Co.,  2  Cox  Eq.  51;  but  compare  In  re  Prison  Charities,  L.  R. 
16  Eq.  129;  the  prevention  of  cruelty  to  animals:  Armstrong  v. 
Reeves,  25  Irish  Law  Rep.  325.  A  society  for  the  suppression  and 
abolition  of  vivisection  is  a  charity:  In  re  Foveaux  (1895),  2  Ch.  501; 
Armstrong  v.  Reeves,  25  Irish  Law  Rep.  325;  In  re  Douglas,  35  Ch. 
Div.  472.    A  home  for  lost  dogs  Is  a  charity:  In  re  Douglas,  35  Ch. 
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DIv.  472;  and  so  Is  the  studying  and  effort  to  cure  maladies  of  any 
<]uadrupeds  or  birds  useful  to  man:  University  of  London  v.  Yarrow, 
1  De  Gex  &  J.  73. 

Purposes  not  Charitable.— The  following  purposes  are  not  chari- 
table. For  example,  a  gift  to  keep  a  clock  in  repair:  Kelly  v.  Nich- 
ols, 17  R.  I.  306;  a  bequest  to  a  Sunday  school,  to  be  used  iu  mak- 
ing Christmas  presents:  Goodell  v.  Union  Assn..  29  N.  J.  Eq.  32; 
a  gift  for  the  encouragement  of  the  sport  of  yachtracing,  though  it 
may  be  beneficial  to  the  public:  In  re  Nottage  (1895),  2  Ch.  649;  a 
devise  of  a  rent  charge,  to  be  paid  to  churchwardens,  to  be  laid 
out  in  the  purchase  of  garments  to  be  given  to  "six  old  and  poor 
widows  of  the  parish  whom  they  should  judge  the  properest  objects 
to  receive  the  same  with  preference  to  those  who,  not  being  disabled 
by  infirmity  or  sickness,  were  most  constant  in  their  attendance 
on  the  public  service  of  the  church":  In  re  Boss'  Charity  (1S9T),  2 
Ch.  397;  a  devise  of  real  estate  to  a  bishop  in  trust  for  the  use  of 
his  diocese:  In  re  McOauley,  28  Ont.  610;  a  bequest  to  be  "applied 
for  the  relief  of  domestic  distress,  assisting  Indigent  but  deserving 
individuals,  or  encouraging  undertakings  of  general  utility":  Kendall 
V.  Granger,  5  Beav.  300;  a  bequest  for  a  private  museum:  Thomson 
V.  Shakespear,  1  De  Gex,  F.  &  J.  399;  a  bequest  for  the  benefit  and 
maintenance  of  the  families  of  the  testator's  late  workmen,  at  a 
certain  place,  and  to  enable  them,  or  their  children,  to  become 
apprenticed,  or  to  emigrate  abroad:  In  re  Cullimore's  Trusts,  28 
Irish  Law  Hep.  18;  or  a  devise  to  keep  the  testator's  house  open 
for  the  reception  of  ministers  and  others  of  his  faith  when  "travel- 
ing in  the  service  of  truth":  Kelly  v.  Nichols,  17  R.  I.  306;  18  R.  I. 
62.  A  devise  to  a  pastor  of  a  church  will  not  be  deemed  charitable 
merely  from  the  nature  of  the  professional  character  of  the  devisee. 
In  the  absence  of  any  evidence  tending  to  fasten  upon  him  a  tiust 
for  either  religious  or  charitable  purposes,  he  is  entitled  to  such  gift 
in  his  own  right:  Hodnett's  Estate,  154  Pa.  St.  485;  35  Am.  St.  Rop. 
851. 

A  gift  to  secure  a  change  In  existing  laws  Is  not  a  valid  charitable 
trust.  Thus,  a  bequest  to  trustees  "to  secure  the  passage  of  laws 
granting  women,  whether  married  or  unmarried,  the  right  to  vote, 
to  hold  office,  to  hold,  manage,  and  devise  property,  and  all  otlier 
civil  rights  enjoyed  by  men"  is  not  a  charity:  Jackson  v.  Phil.l[iS. 
14  Allen,  539.  Compare  George  v.  Braddock,  45  N.  J.  Eq.  757:  L4 
Am.  St.  Rep.  754,  holding  that  the  courts  will  permit  the  eufurcf- 
ment  of  a  testamentary  use  which  is  designed  to  circulate  works 
calling  In  question  fundamental  rules  and  establishments  of  the 
law,  and  agitating  the  question  whether  such  law  has,  or  has  not, 
any  better  foundation  than  wrong  and  injustice.  This  case  reversed 
Hutchins  v.  George,  44  N.  J.  Eq.  124,  which  held  that  a  bequest 
for  the  distribution  of  books.  In  which  the  author  described  the 
system  by  which  the  landowners  of  the  country  hold  the  title  to 
their  lands  as  robbery,  was  not  such  a  charity  as  the  courts  would 
enforce.  If  the  tenets  of  books  or  publications  include  doctrines 
adverse  to  the  foundation  of  all  religion,  or  are  subversive  of  all 
morality,  a  court  will  not  sustain,  as  a  charity,  a  devise  or  bequest 
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for  their  distribution:  Thornton  v,  Howe,  31  Beav.  14;  George  t. 
Braddock,  45  N.  J.  Eq.  757;  14  Am.  St.  Rep.  754.  On  the  other 
hand,  It  has  been  held  that  a  bequest  to  promote  the  adoption  of 
legislation  totally  prohibiting  the  manufacture,  or  sale,  in  the 
dominion  of  Canada,  of  intoxicating  liquor  to  be  used  as  a  beverage, 
and  to  develop  a  strong  public  sentiment  in  favor  of  such  legisla- 
tion, Is  a  valid  charitable  legacy:  Farewell  v.  Farewell,  22  Ont.  573. 

A  bequest  which  would  tend  to  create  a  revolution  in  a  foreign 
country,  is  not  a  charitable  legacy.  This  was  so  held  respecting 
contributions  for  the  political  restoration  of  the  Jews  to  Jerusalem: 
Habershon  v.  Vardon,  4  De  Gex  &  S.  467.  A  bequest  which  tends 
to  encourage  offenses  is  opposed  to  public  policy,  and  Is  not  a  char- 
ity, but  void,  as  a  bequest  for  purchasing  the  discharge  of  poachers, 
"committed  to  prison  for  the  nonpayment  of  fines,  fees,  or  expenses 
under  the  game  laws":  Thi-upp  v.  Collett,  26  Beav.  125. 

Enforcement  of  Trust.— The  whole  law  as  to  the  enforcement  of 
charitable  uses  or  trusts  is  concisely,  clearly,  and  forcibly  stated 
by  Mr.  Justice  Gray,  of  the  supreme  court  of  the  United  States,  In 
these  words:  "By  the  law  of  England  from  before  the  statute  of 
43  Elizabeth,  chapter  4,  and  by  the  law  of  this  country  at  the  pres- 
ent day  (except  In  those  states  in  which  it  has  been  restricted  by 
statute  or  judicial  decision,  as  in  Virginia,  Maryland,  and  more 
recently  in  New  York),  trusts  for  public  charitable  purposes  are  up- 
held under  circumstances  under  which  private  trusts  would  fail. 
Being  for  objects  of  permanent  interest  and  benefit  to  the  public, 
they  may  be  perpetual  in  their  duration,  and  are  not  within  the 
rule  against  perpetuities;  and  the  Instruments  creating  them  should 
be  so  construed  as  to  give  them  effect  if  possible,  and  to  carry  out 
the  general  Intention  of  the  donor,  when  clearly  manifested,  even  if 
the  particular  form  or  manner  pointed  out  by  him  cannot  be  follow- 
ed. They  may,  and  indeed  must,  be  for  the  benefit  of  an  indefinite 
number  of  persons;  for  if  all  the  beneficiaries  are  personally  desig- 
nated, the  trust  lacks  the  essential  element  of  indefiniteness,  which 
is  one  characteristic  of  a  legal  charity.  If  the  founder  describes  the 
general  nature  of  the  charitable  trust,  he  may  leave  the  details  of  its 
administration  to  be  settled  by  trustees  under  the  superintendence 
of  a  court  of  chancery;  and  an  omission  to  name  trustees,  or  the 
death  or  declination  of  the  trustees  named,  will  not  defeat  the 
ti'ust,  but  the  court  will  appoint  new  trustees  in  their  stead":  Russell 
V.  Allen,  107  U.  S.  1G3,  106.  It  has  not  been  our  purpose,  however, 
to  discuss,  in  this  note,  the  validity  or  enforcement  of  charitable 
uses  or  trusts,  but  simply  to  show  when  a  trust  or  use  is  charitable, 
and  all  discussions  of  any  other  question  have  been  purposely 
omitted. 
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BANKS— checks-dishonor  OP,  IS  UNAUTHORIZED 
WHEN.— A  bank  Is  not  authorized  to  refuse  payment  of  a  check 
to  a  bona  fide  holder,  if  the  drawer's  deposit  Is  sufficient,  although 
the  drawer  has  ordered  the  bank  not  to  pay  the  check. 

BANKS— CHECKS  —  DISHONOR  OF  —  LIABILITY  OF 
BANK.— If  a  bank  has -sufficient  funds  of  the  drawer  on  deposit, 
with  which  to  pay  a  check  duly  presented,  It  is  liable  to  a  bona  fide 
holder  for  value,  although  payment  is  refused  by  direction  of  the 
drawer. 

BANKS— CHECKS— DISHONOR  OF,  BY  DIRECTION  OP 
DRAWER.— The  drawer  of  a  check  cannot  stop  payment  of  it  after 
it  has  passed  into  the  hands  of  a  bona  fide  holder. 

BANKS— CHECKS— PRIVATE  ARRANGEMENT  AS  TO 
PAYMENT— EFFECT  OF.— A  private  arrangement  between  a  bank 
and  one  of  Its  depositors  not  to  apply  a  new  deposit  to  the  pay- 
ment of  a  check  previously  drawn,  does  not  exonerate  the  bani 
from  Its  liability  to  pay  such  a  check,  if  the  amount  of  the  draw- 
er's old  and  new  deposits  are  together  sufficient  to  pay  it. 

BANKS  —  CHECKS  —  DRAWING  ON  ANTICIPATED 
FUNDS— EFFECT  OF.— A  depositor  in  a  bank  has  a  right  to  draw 
his  check  in  the  reasonable  expectation  that  he  will  have  suffi- 
cient funds,  at  the  time  of  presentment,  to  meet  it.  Hence,  in- 
adequacy of  funds,  at  the  time  the  check  is  drawn,  does  not  af- 
fect the  holder's  right  to  payment,  if  there  are  sufficient  funds 
on  hand  when  the  check  is  presented. 

Ashcraft  &  Gordon,  for  the  appellant. 

Tenney,  McConnell,  Coffeen  &  Harding,  for  the  appellee. 

»32  OARTWRIGHT,  J.  Henry  C.  Knill  was  a  depositor 
in  the  bank  of  appellee,  and  on  June  21,  1893,  drew  his  check 
on  appellee  for  three  hundred  dollars  payable  to  the  or- 
der of  Leroy  Payne,  and  delivered  it  to  the  payee.  Payne 
on  the  same  day  indorsed  the  check  and  delivered  it  to 
appellant,  who  paid  him  three  hundred  dollars  for  it.  Ap- 
pellant deposited  the  check  to  the  credit  of  its  account 
with  its  bank,  the  Union  Trust  Company  of  Chicago,  and 
the  latter  sent  it  through  the  clearinghouse,  and  it  was 
presented  to  appellee  for  payment  on  June  23d.  On  the  day 
the  check  was  drawn  the  amount  of  Knill's  deposit  was 
ninety-eight  dollars  and  fifty-three  cents,  but  he  made  subsequent 
deposits,  and  when  the  check  was  presented  he  had  on  deposit 
with  appellee  funds  in  excess  of  the  amount  of  the  check.  Ap- 
pellee refused  payment  on  the  ground  that  Knill  had  ordered 
it  not  to  pay  the  check,  and  the  paying  teller  marked  it  "Pay- 
ment stopped."  On  June  24th  the  dishonored  check  was  returned 
to  appellant  by  the  Union  Trust  ***^  Company,  and  appellant  on 
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that  day  again  presented  it  to  appellee,  which  still  had  sufficient 
money  to  Knill's  credit  to  pay  it,  but  payment  was  again  refused 
on  the  ground  that  it  had  been  stopped  by  Knill.  Thereupon 
the  appellant  brought  this  suit  against  appellee  for  the  amount 
of  the  check.  A  jury  was  waived  and  the  cause  tried  before 
the  court,  resulting  in  a  finding  and  judgment  for  appellee. 
On  appeal  the  judgment  was  affirmed  by  the  appellate  court  for 
the  first  district,  which  has  granted  a  certificate  of  importance, 
and  the  case  has  been  brought  to  this  court. 

There  is  no  dispute  as  to  the  material  facts  as  above  stated, 
and  the  rights  of  the  parties  depend  upon  the  question  whether 
appellee  was  justified  in  its  refusal  to  pay  the  check  because  of 
the  order  of  Knill  that  it  should  not  be  paid.  This  question 
is  presented  by  the  action  of  the  court  in  refusing  and  modifying 
propositions  of  law  presented  at  the  trial. 

The  relation  of  the  banker  to  the  checkholder  has  been  fre- 
quently considered  by  this  court,  and  the  right  of  the  check- 
holder  to  payment  on  presentation  of  the  check,  provided  there 
are  sufficient  funds  on  deposit  to  meet  it,  has  been  recognized 
and  upheld  in  every  case.  This  court  has  constantly  held  that 
when  the  check  of  a  depositor  is  presented  to  the  banker,  if 
the  deposit  is  sufficient  to  pay  the  check,  it  is  an  absolute  appro- 
priation of  the  amount  of  the  check  to  the  holder,  and  that  the 
contract  implied  by  law  between  the  banker  and  his  depositor  for 
the  benefit  of  whoever  may  become  the  holder  of  a  check,  is  one 
upon  which  such  holder  can  maintain  an  action.  A  different 
rule  prevails  in  some  other  jurisdictions,  but  this  one  has  been 
affirmed  by  many  courts  and  leading  textwriters  as  the  logical 
one. 

The  case  of  Munn  v.  Burch,  25  111.  35,  has  been  generally  re- 
garded as  the  leading  case  in  this  country  stating  the  nature  of 
the  contract,  and  affirming  the  right  of  the  checkholder  to  sue 
and  recover  from  the  bank  for  refusing  ****  to  honor  a  depositor's 
check  under  such  circumstances.  In  that  case,  after  stating 
the  universal  custom  which  enters  into  and  forms  a  part  of 
every  contract  between  a  banker  and  depositor,  it  was  said  (page 
25):  "This  universal  custom  shows  us  what  the  contract  of  all 
the  parties  is.  It  shows  us  that  the  banker,  when  he  receives 
the  deposit,  agrees  with  the  depositor  to  pay  it  out,  on  the  pre- 
sentation of  his  checks,  in  such  sums  as  those  checks  may  call 
for  and  to  the  person  presenting  them,  and  with  the  whole  world 
he  agrees  that  whoever  shall  become  the  owner  of  such  check 
shall,  upon  presentation,  thereby  become  the  owner  and  entitled 
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to  receive  the  amount  called  for  by  the  check,  provided  tho 
drawer  shall  at  that  time  have  that  amount  on  deposit.  Who 
shall  object  to  that  portion  of  the  contract  which  the  law  raises 
by  implication  on  the  part  of  the  banker  to  the  third  person — to 
anybody  and  to  everybody?"  And  it  was  further  said:  "We 
hold,  then,  that  the  check  of  a  depositor  upon  his  banker,  de- 
livered to  another  for  value,  transfers  to  that  other  the  title  to 
so  much  of  the  deposit  as  the  check  calls  for,  which  may  again 
be  transferred  to  another  by  delivery,  and  when  presented  to  the 
banker  he  becomes  the  holder  of  the  money  to  the  use  of  the 
''owner  of  the  check,  and  is  bound  to  account  to  him  for  that 
amount,  provided  the  party  drawing  the  check  has  funds  to  that 
amount  on  deposit,  subject  to  his  check  at  the  time  it  is  pre- 
sented." 

In  Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  111.  398,  this  court 
eaid  (page  402):  "The  universal  custom  informs  us  what  the  con- 
tract of  all  the  parties  to  such  transactions  is.  It  informs  us 
that  the  banker,  when  he  receives  the  deposit,  agrees  with  the 
depositor  to  pay  it  out,  on  the  presentation  of  his  checks,  in  such 
sums  as  those  checks  may  specify  and  to  the  person  presenting 
them,  and  with  the  whole  world  the  banker  agrees  that  whoever 
shall  become  the  owner  of  such  check  shall,  upon  presentation 
thereof,  become  thereby  the  owner  and  entitled  to  receive  '^^^ 
the  amount  specified  in  the  check,  provided  the  drawer  shall  at 
that  time  have  that  amount  on  deposit."  The  same  doctrine  has 
been  affirmed  in  the  following  cases:  Bickford  v.  First  Nat. 
Bank,  42  111.  238;  89  Am.  Dec.  436;  Union  Nat.  Bank  v.  Oceana 
County  Bank,  80  111.  212;  22  Am.  Eep.  185;  National  Bank  of 
America  v.  Indiana  Banking  Co.,  114  111.  483;  Metropolitan  Nat. 
Bank  v.  Jones,  137  111.  634;  31  Am.  St.  Eep.  403;  Bank  of  An- 
tigo  V.  Union  Trust  Co.,  149  111.  343.  It  is  also  the  rule  that  the 
drawer  of  a  check  cannot  stop  payment  of  it  after  it  has  passed 
into  the  hands  of  a  bona  fide  holder:  Union  Nat.  Bank  v.  Oceana 
County  Bank,  80  111.  212;  22  Am.  Rep.  185. 

These  decisions  are  not  controverted  by  appellee,  but  the  ar- 
gument in  its  behalf  is,  that  after  the  check  was  given,  Knill 
could  make  an  arrangement  with  appellee  that  future  deposits 
should  not  be  applied  to  its  payment.  When  the  check  was 
drawn  the  amount  to  KnilFs  credit  was  not  sufficient  to  pay  it,, 
and  after  Knill  had  given  the  order  not  to  pay  it  the  bank  re- 
ceived deposits  before  the  presentation,  which  increased  his  bal- 
ance to  more  than  the  amount  of  the  check.  It  is  insisted  that 
Knill  was  free  to  make,  and  appellee  to  receive,  deposits  under  an 
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arrangement  that  this  check  should  not  be  paid.  Of  course,  if 
Knill  could  make  such  an  arrangement  on  June  Slst  as  to  further 
deposits,  he,  or  any  other  depositor  in  a  bank,  could  make  a 
special  contract,  when  opening  an  account,  that  only  certain 
checks  should  be  paid,  or  at  any  time  limit  the  liability  of  the 
bank  by  a  secret  arrangement  between  himself  and  the  bank  as 
to  checks  that  might  be  drawn  in  the  future,  in  any  manner  that 
they  saw  fit.  We  think  such  a  proposition  plainly  unsound,  and 
in  conflict  with  the  decisions  above  referred  to.  If  such  a  special 
agreement  could  be  made,  a  person  about  to  take  a  check  could 
not  rely  upon  the  contract  implied  by  the  law,  but  would  be  com- 
pelled to  go  to  the  bank  and  ascertain  whether  the  account  had 
been  opened  under  any  special  or  private  arrangement  between 
the  banker  and  depositor,  or  whether  any  instructions  had  ^^^ 
been  given  by  the  depositor  as  to  what  checks  should  be  paid. 
Even  if  he  should  find  that  there  was  no  agreement  or  instruc- 
tion, and  should  take  the  check,  he  could  not  then  rely  upon  the 
banker's  contract  to  pay  it  if  the  funds  were  on  deposit,  since 
they  might  be  checked  out  or  withdrawn,  and  a  new  deposit 
made  under  an  agreement  or  instruction  that  he  should  not  be 
paid. 

The  basis  of  the  decisions  has  been,  that  by  universal  custom 
there  is  a  contract  between  the  banker  and  depositor,  created  by 
the  deposit  and  receipt  of  the  money,  with  the  whole  world  and 
for  the  benefit  of  every  person  who  shall  become  the  holder  of 
a  check.  If  the  funds  are  in  the  bank  when  the  check  is  drawn, 
the  drawing  is  an  appropriation,  as  between  the  drawer  and  the 
payee,  of  the  sum  of  money  named  in  the  check,  which  is  to  lie 
in  the  bank  until  called  for  by  a  presentation  of  the  check.  It 
is  true  that  in  such  a  case  there  is  no  privity  between  the  bank 
and  the  checkholder  until  presentment,  and  that  priority  in 
drawing  a  check  does  not  give  priority  of  right  to  the  fund  as 
against  the  banker,  but  that  such  priority  of  right  is  determined 
by  the  order  of  presentation.  In  Munn  v.  Burch,  25  111.  39,  it 
was  said:  "Surely  every  sound  lawyer  will  at  once  perceive  a 
privity  of  contract  between  the  banker  and  the  holder  of  the 
check,  created  by  the  implied  promise  held  out  to  the  world,  by 
the  banker  on  the  one  side,  and  the  receiving  of  the  check  for 
value,  and  presenting  it,  on  the  other.  It  is  a  familiar  principle, 
of  daily  illustration,  that  a  promise  made  to  the  public  that  tlie 
performance  of  a  particular  act  shall  entitle  the  person  perform- 
ing the  act  to  a  particular  right  is  a  valid  assumpsit  to  such  per- 
son.    The  promise  on  the  one  hand,  and  the  performance  on  the 
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other,  create  a  privity  between  the  parties  as  intimate  and  as 
obligatory  as  if  the  promise  had  originally  been  made  to  the  par- 
ticular person."  In  Daniel  on  Negotiable  Instruments,  section 
1638,  tiie  author  says:  '"The  objection  to  the  checkholder's 
suing  the  bank  on  the  ground  that  there  is  no  privity  ^^"^  be- 
tween him  and  the  bank  seems  to  us  utterly  untenable.  It  is  true, 
there  is  no  privity  before  the  presentment  of  the  check;  but  by 
that  very  act  they  are  brought  in  privity  and  the  checkholder's 
right  to  sue  the  bank  completed." 

Knill  had  a  right  to  draw  his  check  in  the  reasonable  ex- 
pectation that  he  would  have  funds,  at  the  time  of  presentment, 
adequate  to  meet  it,  and  he  did  have  sufficient  funds  to  his  credit 
at  the  time  of  presentment.  By  giving  the  check  he  assumed 
the  obligation  that  the  funds  should  be  there.  Of  course,  h3 
might  have  withdrawn  his  deposit  before  presentment,  or  have 
declined  to  make  a  further  deposit  to  meet  the  check,  and  have 
thus  committed  a  fraud  upon  appellant;  but  if  he  had  done  so 
it  would  have  been  his  fraud,  and  not  that  of  appellee,  and  ap- 
pellee would  have  been  in  nowise  res/ponsible  for  it.  It  does  not 
aid  appellee  that  Knill  might  have  committed  a  fraud  in  that 
way,  so  that  appellant  is  no  worse  off  than  it  would  have  been 
if  he  alone  had  committed  the  fraud.  Its  duty  was  to  stand 
indifferent,  and  perform  its  obligation.  When  it  accepted  his 
account  it  did  so  with  an  agreement  with  the  whole  world  that 
whoever  should  become  the  owner  of  his  check  should,  upon 
presentation  thereof,  become  the  owner  and  entitled  to  receive 
the  amount  specified  in  the  check — not  as  a  matter  of  favor  but 
as  a  matter  of  right — provided  Knill  at  the  time  had  the  amount 
on  deposit.  This  agreement  was  for  the  benefit  of  such  check- 
holder,  and  we  think  no  special  contract  could  be  made  to  abro- 
gate it,  without  the  consent  of  the  checkholder.  Appellant,  in 
taking  the  check,  had  a  right  to  rely  upon  the  contract  implied 
by  the  law,  and  was  entitled  to  enforce  it. 

The  judgments  of  the  appellate  court  and  circuit  court  are  re- 
versed and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


BANKS— CHECKS— DISHONOR  OF— ACTION.— The  drawin<? 
and  delivery  of  a  check  upon  a  fund  in  a  banlj  are,  in  eCfect,  an 
assignment  to  the  holder  of  the  check  of  so  much  of  the  fund 
as  the  check  calls  for:  Niblack  v.  Tark  Nat.  Bank,  169  111.  517: 
61  Am.  St.  Rep.  203;  Abt  v.  American  etc.  Bank,  159  111.  467: 
60  Am.  St.  Rep.  175;  but  the  law  is  otherwise  in  New  York,  and 
some  other  states:  See  monographic  note  to  Sowden  v.  Craig.  9'j 
Am.  Dec.  133,  on  the  right  of  a  holder  of  a  check  to  sue.  See. 
also,  the  cases  collected  in  Cincinnati  etc.  K.  R.  Co.  v.  Bank,  TA 
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Ohio  St  60;  56  Am.  St.  Rep.  700.  In  those  states  holding  that  a 
check  is  an  assignment  of  the  fund  in  banic  to  the  holder,  the  payee 
may,  after  presentation  for,  and  refusal  of,  payment,  maintain  an 
action  against  the  bank  to  recover  the  amount  of  the  check:  Notes 
to  Cincinnati  etc.  R.  R.  Co.  v.  Bank,  56  Am.  St.  Rep.  704;  White- 
house  V.  Whitehouse,  60  Am.  St.  Rep.  284.  Under  rulings  that  a 
check  is  not  an  assignment  of  the  fund  drawn  upon,  the  holder 
cannot  sue  the  bank  upon  a  refusal  to  pay:  Note  to  Sowden  v. 
Craig,  96  Am.  Dec.  133;  Cincinnati  etc.  R.  R.  Co.  v.  Bank,  54  Ohio 
St.  60;  56  Am.  St.  Rep.  700. 

A  CHECK  IS  REVOCABLE  before  its  presentation  for  payment, 
unless  the  bank  upon  which  it  is  drawn  has  accepted  or  certified 
it:  Note  to  Hawes  v.  Blackwell,  22  Am.  St  Bep.  876. 


Huston  v.  Tribbetts. 

[171  Illinois.  647.] 

TAXES,  ANNUAI^LIFE  TENANT  MUST  PAT.— A  life 
tenant  of  lands  must  pay  the  annual  taxes  upon  the  property,  as 
the  benefits  for  which  they  are  exacted  are  realized  from  year 
to  year,  and  it  Is  just  that  the  owner  of  the  life  estate  should 
pay  them. 

TAXES— SPECIAL  ASSESSMENT  AND  ORDINARY  TAX— 
DISTINCTION.— A  special  assessment  for  a  local  and  permaneut 
Improvement,  such  as  the  construction  of  a  large  ditch  for  drain- 
age purposes,  though  levied  through  the  exercise  of  the  taxing 
power,  is  not  regarded  as  an  annual  or  ordinary  tax,  but  as  an 
equivalent  for  benefits  in  the  increased  value  of  the  property. 

TAXES— SPECIAL  ASSESSMENT  FOR  PERMANENT  IM- 
PROVEMENT—WHO MUST  PAY.— A  special  assessment  for  a 
local  and  permanent  improvement,  such  as  the  construction  of  a 
large  ditch  for  drainage  purposes,  should  be  borne  ratably  by  the 
life  tenant  and  remainderman  in  proportion  to  the  benefit  accruing 
to  each,  where  such  improvement  increases  the  value  of  the  re- 
mainder; but  a  special  assessment  for  an  improvement  of  the  tem- 
porary character  should  be  borne  by  the  life  tenant 

Action  brought  by  the  appellant,  Albert  M.  Huston,  against 
Nancy  Tribbetts,  the  appellee,  to  recover  the  amount  of  a  special 

assessment. 

I 

A.  G.  Jones  and  Beach  &  Hodnett,  for  the  appellant. 

Blinn  &  Harris,  for  the  appellee. 

"s  CARTWRIGHT,  J.  Appellee  has  a  life  estate  in  a  tract 
of  land  of  one  hundred  and  sixty  acres,  and  appellant  owns  the 
remainder  in  fee.  The  land  is  worth  eight  thousand  dollars,  and 
in  1893  it  was  specially  assessed  for  benefits  in  the  construction 
of  a  ^^^  ditch  forty  feet  wide  and  seven  feet  deep  and  five  miles 
long,  for  purposes  of  drainage,  to  the  amount  of  fifteen  hundred 
dollars,  payable  in  five  annual  installments,  with  interest  on  the 
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deferred  payments.  The  installment  due  in  May,  1895,  was 
three  hundred  and  forty-three  dollars  and  nineteen  cents.  It 
was  not  paid,  and  the  land  was  sold  by  the  county  collector.  In 
November,  1895,  appellant  redeemed  the  land  by  paying  the 
amount  due,  four  hundred  and  twenty-nine  dollars  and  thirty- 
four  cents,  and  brought  this  suit  against  appellee,  the  owner  of 
the  life  estate,  to  recover  the  sum  so  paid.  Appellee  pleadetl 
the  general  issue,  and  filed  a  special  plea  as  to  all  of  appellant's 
demand  except  twenty-five  dollars,  in  which  she  set  out  the  facts 
and  averred  that  the  improvement  for  which  the  assessment  was 
levied  was  a  permanent  one  for  the  drainage  and  improvement 
of  the  land,  which  benefited  and  permanently  enhanced  the  value 
of  both  the  life  estate  and  the  remainder;  that  the  only  claim  or 
cause  of  action  of  appellant  was  for  contribution  of  such  part  as 
her  life  estate  should  pay  towards  discharging  the  said  special 
assessment,  and  that  her  contributive  share  did  not  exceed  the 
sum  of  twenty-five  dollars.  The  court  sustained  a  demurrer  to 
this  plea,  to  which  ruling  appellee  excepted  and  elected  to  stand 
by  the  plea.  A  jury  was  waived  and  the  cause  was  tried  by  the 
court  upon  a  written  stipulation  of  the  facts,  in  which  it  was 
agreed  that:  appellee,  the  owner  of  the  life  estate,  was  of  the  age 
of  sixty-eight  years,  and  that  the  drain  constructed  by  the  drain- 
age commissioners,  for  which  the  assessment  was  levied,  was  and 
is  a  lasting  and  permanent  improvement,  permanently  adding  to 
the  value  of  the  life  estate  and  the  remainder.  There  were  find- 
ing and  Judgment  for  appellant,  which  were  reversed  by  the  ap- 
pellate court  and  the  cause  was  remanded  to  the  circuit  court, 
with  directions  to  ascertain  appellee's  just  proportion  of  the 
assessment  and  to  give  judgment  for  no  more. 

No  objection  is  made  to  the  form  of  the  judgment  or  the  di- 
rection of  the  appellate  court  if  the  defense  set  up  by  the  special 
plea  was  a  good  one,  and  for  the  purpose  ^^^  of  presenting  that 
question  to  this  court  appellant  obtained  a  certificate  of  import- 
ance from  the  appellate  court.  The  question  thus  raised  is  sub- 
mitted to  this  court  by  the  briefs  of  the  parties,  and  is  the  only 
question  in  the  case. 

It  is  not  doubted  that  appellee,  as  the  owner  of  the  life  estate, 
must  pay  the  annual  taxes  assessed  against  the  property.  They 
are  imposed  as  a  yearly  burden  for  the  current  benefits  derived 
from  the  administration  of  the  laws,  the  protection  of  property 
and  the  general  welfare.  Special  assessments  like  this,  although 
levied  through  the  exercise  of  the  taxing  power,  are  not  regarded 
as  such  ordinary  taxes,  but  as  an  equivalent  for  benefits  in  tha 


Feb.  1898.]  Huston  v.  Tribbetts.  277 

increased  value  of  the  property:  Cooley  on  Taxation,  416;  Canal 
Trustees  v.  Chicago,  12  111.  403;  McLean  v.  Bloomington,  106 
111.  209;imnois  Cent.R.  E.Co.  v.  Decatur,  126  111.  92.  The  bene- 
fits  for  which  ordinary  taxes  are  exacted  are  realized  from  year 
to  year,  and  it  is  just  that  the  owner  of  the  life  estate  should 
pay  them,  but  they  rest  upon  entirely  different  grounds  from  a 
special  assessment,  where  the  improvement  is  a  permanent  benefit 
to  the  property  and  to  the  remainder.  Where  the  whole  estate 
is  benefited  by  the  discharge  of  an  encumbrance  it  is  to  be  ap- 
portioned ratably  between  the  tenant  for  life  and  the  remain- 
derman: 4  Kent's  Commentaries,  74;  6  Am.  &  Eng.  Ency.  of 
Law,  882.  Upon  that  principle  it  is  held  that  the  life  tenant 
and  remainderman  are  chargeable  with  their  several  portions  of 
special  assessments  beneficial  to  each:  Peck  v.  Sherwood,  56  N". 
Y.  615;  Plympton  v.  Boston  Dispensary,  106  Mass.  646;  Cairns 
V.  Chabert,  3  Edw.  Ch.  312. 

The  argument  for  appellant  is  grounded  on  the  claim  that  a 
contrary  rule  was  laid  down  in  Warren  v.  Warren,  148  111.  641, 
and  that  it  was  there  held  that  the  life  tenant  must  pay  and  dis- 
charge all  special  assessments.  In  that  case  Alva  Warren  by 
his  will  appointed  his  son,  John  H.  Warren,  trustee  of  his  estate, 
and  directed  him  to  pay  out  ^^^  of  the  annual  rents  and  interest 
the  annual  taxes  and  insurance  and  all  reasonable  repairs  and 
improvements  of  the  property,  and  of  the  annual  income  not 
used  for  said  purposes  one-third  should  belong  to  his  wife,  Eliza 
A.  Warren,  during  her  natural  life.  She  had  executed  an  accept- 
ance of  the  provision  so  made  for  her  by  the  will,  and  was  bound 
by  its  terms.  The  question  which  arose  was  whether  it  was 
proper  for  the  trustee  to  pay  out  of  the  annual  rents  and  interest 
the  amounts  of  certain  special  assessments  levied  upon  the 
property  of  the  estate  for  paving  streets  and  putting  in  sewers. 
It  was  held  that  the  paving  of  a  street  in  front  of  a  lot  and  put- 
ting down  a  sewer  therein  were  "reasonable  improvements,"  and 
properly  paid  for  by  the  trustee  under  the  will.  Eliza  A.  Warren 
was  not  in  as  doweress,  but  the  rule  there  stated  in  cases  where 
dower  has  been  assigned,  quoted  from  Peyton  v.  Jeffries,  50  111. 
143,  that  the  widow  must  be  "subjected  to  the  charges,  duties, 
and  services  to  which  the  estate  may  be  liable,  in  proportion,  cer- 
tainly, to  her  interest  therein,"  does  not  conflict  with  the  above 
authorities  requiring  an  apportionment.  We  do  not  see  any  con- 
flict between  Warren  v.  Warren,  148  111.  641,  and  them.  If  an 
improvement  for  which  a  special  assessment  is  levied  is  of  such 
temporary  character,  requiring  renewal  from  time  to  time,  that 
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the  life  tenant  may  be  said  to  reap  substantially  all  the  benefits, 
and  the  remainder  is  not  enhanced  in  value,  the  life  tenant 
should  bear  the  expense;  but  where  there  is  a  permanent  im- 
provement increasing  the  value  of  the  remainder  there  would  be 
no  justice  in  requiring  the  life  tenant  to  pay  for  such  increase  of 
value. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
special  plea,  and  the  judgment  of  the  appellate  court  will  be 
affirmed. 

Judgment  affirmed. 

TAXES.— SPECIAL  ASSESSMENTS  are  not  regarded  as  ordi- 
nary taxes,  but  as  an  equivalent  or  compensation  for  the  enhanced 
value  which  the  property  of  the  person  assessed  has  derived  from 
the  improvement:  Notes  to  Board  v.  Ottawa,  33  Am.  St.  Bep.  410; 
Richards  v.  Commissioners,  42  Am.  St.  Rep.  659;  Reinlcen  v. 
Fuehring,  130  Ind.  382;  30  Am.  St.  Rep.  247.  Assessments  may  be 
levied  to  drain  wet  lands,  if  it  will  promote  the  public  health: 
Zigler  V.  Menges,  121  Ind.  99;  16  Am.  St.  Rep.  357. 
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Bishop  v.  State. 

[149  Indiana,  223.] 

CONSTITUTIONAL  LAW,  INTERPRETATION  OF.— 
Words  or  terms  used  in  a  constitution,  which  Is  dependent  upon 
ratification  by  the  people,  must  be  understood  in  the  sense  most 
obvious  to  the  common  understanding  at  the  time  of  its  adoption. 

PUBLIC  OFFICERS,  DEPUTY  POSTMASTER,  WHO  IS  A. 
The  term  "deputy  postmaster"  as  used  in  that  part  of  the  con- 
stitution declaring  that  no  person  holding  a  lucrative  office  under 
the  United  States  shall  be  eligible  to  a  seat  in  the  general  as- 
sembly, provided  that  the  office  of  deputy  postmaster  shall  not 
be  deemed  lucrative  where  the  compensation  does  not  exceed  ninety 
dollars  per  annum,  includes  all  local  postmasters. 

PUBLIC  OFFICE,  VACATING  ONE  BY  ACCEPTING  AN- 
OTHER.—Where  two  public  offices  are  Incompatible,  the  accept- 
ance of  a  second  ipso  facto  terminates  the  right  to  the  first. 

PUBLIC  OFFICE,  ACCEPTANCE  OF  A  SECOND,  WHEN 
IRREVOCABLE.— When  an  officer  holding  a  public  office  accepts, 
and  has  been  inducted  into,  a  second  office  incompatible  with  the 
first,  his  title  to  the  first  terminates,  and  cannot  be  revived  by  his 
subsequent  resignation  of  the  second.  After  the  first  office  be- 
comes vacant,  the  former  incumbent  cannot  be  restored  to  it  by 
his  own  act.  The  same  rule  applies  whether  the  offices  are  Incom- 
patible or  not.  If  the  constitution  forbids  the  same  person  to  hold 
both  at  the  same  time. 

PUBLIC  OFFICE,  SAME  PERSON  HOLDING  UNDER 
THE  STATE  AND  NATIONAL  GOVERNMENTS.— If  a  state  con- 
stitution declares  that  no  person  shall  hold  more  than  one  lucrative 
office  at  the  same  time,  a  person  holding  a  state  office,  who  sub- 
sequently accepts  office  under  the  United  States,  thereby  ter- 
minates his  right  to  hold  the  state  office,  and  may  be  ousted  upon 
information  in  the  name  of  the  state. 

QUO  WARRANTO— PLEADING  MUST  NEGATIVE  AN 
EXCEPTION.— In  a  proceeding  to  oust  an  officer  under  the  state 
on  the  ground  that  he  holds  a  lucrative  office  under  the  United 
States,  if  the  constitution  provides  that  such  office  shall  not  be 
deemed  lucrative  unless  the  salary  exceeds  ninety  dollars  per  year, 
the  information  must  show  that  the  office  In  question  does  not 
come  within  the  exception. 

(279) 
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J.  M.  Smith  and  F.  H.  Snyder,  for  the  appellant. 

W.  A.  Ketcham,  attorney  general,  D.  E.  Griner,  and  D.  T. 

Taylor,  for  the  appellee. 

***  JORDAN,  J.  This  action  was  prosecuted  in  the  lower 
court  upon  information  in  the  name  of  the  state,  on  the  relation 
of  the  prosecuting  attorney,  for  the  purpose  of  ousting  the  ap- 
pellant from  the  office  of  township  trustee.  A  judgment  of 
ouster  was  rendered,  ^2*  from  which  appellant  prosecutes  this 
appeal.  The  errors  assigned  are:  1.  That  the  court  erred  in 
overruling  a  demurrer  to  the  information;  3.  Error  in  sustain- 
ing a  demurrer  to  the  answer. 

The  information  charges,  substantially,  that  the  defendant, 
Peter  L.  Bishop,  at  the  November  election  of  1894,  was  elected 
township  trustee  of  Bear  creek  township,  in  Jay  county,  Indiana, 
for  a  term  of  four  years,  and  that  on  the  sixth  day  of  Augusr, 
1895,  he  duly  qualified  as  such  trustee,  and  entered  upon  the  dis- 
charge of  the  duties  of  the  office;  that  subsequently,  on  the  ninth 
day  of  October,  1896,  the  defendant  was  duly  appointed  and  com- 
missioned, by  the  postoffice  department  of  the  United  States, 
postmaster  at  the  village  of  Bryant,  in  said  county  of  Jay,  for 
a  term  of  four  years,  and  duly  qualified  as  such  postmaster  at  said 
time,  and  entered  upon  the  discharge  of  the  duties  thereof,  and 
from  said  day  on  has  continued  to  hold  said  office  of  postmaster, 
and  discharge  the  duties  thereof.  By  reason  of  his  acceptinij 
and  entering  upon  the  discharge  of  the  duties  of  postmaster  at 
Bryant,  it  is  charged  that  he  forfeited  and  surrendered  the  office 
of  township  trustee,  and  the  prayer  is  that  he  be  ousted  there- 
from. The  state  bases  its  right  to  expel  appellant  from  the  office 
in  question  on  section  9  of  article  2  of  the  constitution,  which  is 
as  follows: 

''No  person  holding  a  lucrative  office  or  appointment  under  the 
United  States,  or  under  this  state,  shall  be  eligible  to  a  seat  in 
the  general  assembly;  nor  shall  any  person  hold  more  than  one 
lucrative  office  at  the  same  time,  except  as  by  this  constitution 
expressly  permitted;  provided,  that  officers  in  the  militia  to 
which  there  is  attached  no  annual  salary,  and  the  office  of  deputy 
postmaster,  where  the  compensation  does  not  exceed  ninety  dol- 
lars per  annum,  shall  not  be  deemed  lucrative;  and  provided, 
also,  that  counties  ^^^  containing  less  than  one  thousand  polls 
may  confer  the  office  of  clerk,  recorder  and  auditor,  or  any  two 
of  said  offices,  upon  the  same  person":  Const.,  sec.  9,  art.  2. 

The  contention  of  counsel  for  appellee  is  that  appellant,  by 


Nov.  1897.]  Bishop  v.  State.  281 

accepting  tlie  office  of  postmaster,  when  he  was  an  inemnbent  of 
another  lucrative  office  created  by  the  laws  of  this  state,  violated 
the  above  provision  of  the  constitution,  prohibiting  one  from 
holding  two  lucrative  offices;  and  it  is  claimed  that  by  this  unlaw- 
ful act  he  ipso  facto  surrendered  his  right  to  longer  hold  the 
office  of  trustee,  and  the  latter  office  thereby  became  vacant. 
This  proposition  counsel  for  appellant  to  an  extent  controvert, 
and  they  insist  that  the  information  is  insufficient  for  its  failure 
to  negative  the  exception  in  section  9,  which  provides  that  the 
office  of  deputy  postmaster,  where  the  compensation  does  not  ex- 
ceed ninety  dollars  per  annum,  shall  not  be  deemed  lucrative. 
Their  insistence  is  that  the  pleading,  upon  any  view  of  the  case, 
must  affirmatively  disclose  that  the  postoffice  in  question  does  not 
fall  within  this  exception.  Counsel  in  their  brief  say:  ''When 
our  constitution  was  constructed  and  created,  there  was  one 
'general  postoffice  at  Washington,  D.  C.,'  and  the  postmaster 
general  was  in  charge  and  denominated  'postmaster,*  and  tho 
different  offices  throughout  the  country  were  known,  and,  in 
fact,  designated,  as  'deputy  postmasters'  by  the  federal  statute. 
This  was  true  until  1876,  when  the  postoffices  were  designated 
as  first,  second,  third  and  fourth  class,  and  the  lower  class  only 
are  appointed  by  the  postmaster  general.  The  others  are  ap- 
pointed by  the  president.  In  this  latter  statute  the  word  'deputy* 
was  dropped,  and  the  offices  classified  as  we  have  said." 

***  In  support  of  their  contention  they  argue  that  the  term 
^'deputy  postmaster,"  as  employed  in  the  constitution,  means  and 
includes  what  is  now  generally  denominated  "postmaster,"  and 
if  the  state  relies  on  the  positive  prohibition  of  the  constitution, 
to  oust  appellant  from  the  office  of  trustee,  it  must,  at  least,  by 
proper  averments  show  that  the  annual  compensation  of  the  post- 
office  accepted  and  held  by  him  exceeded  ninety  dollars,  and 
thereby  place  him  beyond  the  exception.  On  the  other  hand, 
counsel  for  the  state  contend  that  the  information  is  sufficient, 
and  in  support  of  their  contention  they  say  that  at  the  time  of 
the  adoption  of  the  constitution  the  various  postoffices  through- 
out the  state  were  filled  by  officials  denominated  and  known  as 
"postmasters,"  and  the  term  "deputy  postmaster,"  as  used  in  the 
constitution  was  understood  and  intended  to  apply  only  to  a  per- 
son who  was  an  assistant  or  deputy  of  a  local  postmaster,  and 
for  whose  acts  the  latter  officer  was  liable.  Therefore  they  con- 
tend that  inasmuch  as  the  appellant  was  a  postmaster,  and  not 
a  deputy  postmaster,  he  in  no  manner  can  avail  himself  of  the 
exception  to  the  prohibition  against  holding  at  the  same  time 
more  than  one  lucrative  office. 
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"We  regret  that  counsel  in  this  appeal  have  not  given  us  the 
aid  which  they  should,  in  our  search  for  a  solution  of  the  con- 
troversy on  the  point  involved.  The  inquiry,  under  the  circum- 
stances, is:  What  is  the  correct  interpretation  of  the  term 
''deputy  postmaster^'  as  employed  in  section  9  of  article  2  of  the 
constitution?  The  precise  question,  so  far  as  we  have  been  able 
to  ascertain,  has  not  heretofore  been  considered  by  this  court. 
In  the  cases  of  Foltz  v.  Kerlin,  105  Ind.  221,  55  Am.  Eep.  197, 
and  Wood  v.  State,  130  Ind.  361,  the  interpretation  of  the  term 
"deputy  postmaster,"  as  now  involved,  does  not  seem  to  have 
been  presented  nor  considered. 

^^''  In  order  to  discover  the  true  sense  of  the  term  in  question, 
and  thereby  determine  if  the  exception  in  controversy  can  be 
of  any  avail  to  the  appellant  in  this  action,  we  may  properly  ex- 
amine the  postal  laws  of  the  United  States  passed  by  Congress 
prior  to  the  constitutional  convention  of  1850,  which  framed 
our  present  fundamental  law,  and  learn  from  such  acts  if  the 
term  "deputy  postmaster"  was  employed  therein,  and  what  du- 
ties were  assigned  to  such  officer.  An  inspection  of  the  several 
acts  of  Congress  relative  to  the  postal  affairs  of  the  national 
government  passed  between  the  years  of  1789  and  1827  discloses 
that  the  term  "deputy  postmaster"  was  used  therein,  and  in  other 
acts  subsequently  passed,  and  that  it  was  intended  to,  and  did 
apply  to  the  persons  who  were  intrusted  with  the  distribution  of 
the  United  States  mail  at  the  various  localities  where  it  was  de- 
livered. The  postmaster  general  was  considered  the  executive 
head  of  the  postoffice  department,  and  those  who  served  under 
him  at  the  various  towns  and  cities  throughout  the  country  were 
considered  his  deputies:  See  1  U.  S.  Stats.  733;  4  U.  S.  Stats. 
298.  By  the  act  of  July  2,  1836,  the  president  was  authorized, 
with  the  advice  and  consent  of  the  senate,  to  appoint  a  "deputy 
postmaster"  for  each  postoffice  where  the  commissions  allowed 
amounted  to  one  thousand  dollars  and  over,  for  the  year  ending 
June  30,  1835:  5  U.  S.  Stats.  80.  In  the  act  of  March  3,  1845, 
the  term  "deputy  postmaster"  is  again  used,  and  likewise  in  the 
act  of  March  1,  1847,  wherein  certain  pay  is  directed  to  be 
allowed  to  "deputy  postmasters"  in  lieu  of  commissions  previ- 
ously paid:  5  U.  S.  Stats.  732;  9  U.  S.  Stats.  147.  By  an  act  of 
March  3,  1847,  the  postmaster  general  is  directed  to  establish  a 
postoffice  at  Astoria,  Oregon,  and  appoint  a  "deputy  postmaster'' 
to  discharge  the  duties  thereof:  9  U.  S.  ^^s  gt^ts.  189,  200. 
By  the  act  of  March  3,  1851,  the  postmaster  general  was  directed 
to  furnish  stamps,  etc.,  to  all  deputy  postmasters:  9  U.  S.  Stats. 
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589.  Section  6  of  the  act  of  March  3,  1853,  provided  certain 
regulations  in  regard  to  "deputy  postmasters":  10  U.  S.  Stats. 
249,  255.  It  is  apparent,  therefore,  that  the  statutes  of  the 
United  States,  passed  before  and  long  after  the  adoption  of  our 
constitution,  applied  the  term  "deputy  postmaster"  to  each  and 
all  persons  who  were  incumbents  of  and  discharged  the  duties 
of  the  postoffices  established  at  the  towns  and  cities  throughout 
the  nation.  That  these  officials  in  a  legal  sense,  to  a  certain  ex- 
tent, were  each  considered  as  the  deputy  to  the  postmaster  gen- 
eral, is  evident.  In  fact,  in  many  of  the  decisions  of  the  federal 
courts,  the  term  "deputy  postmaster"  was  applied  to  a  person 
filling  a  postoffice,  and  such  officer  is  said  to  be  the  deputy  of 
the  postmaster  general:  Boody  v.  United  States,  1  Wood  &  M. 
150;  3  Fed.  Cas.  860;  Postmaster  General  v.  Early,  12  Wheat. 
136;  United  States  v.  Le  Baron,  19  How.  73;  Ware  v.  United 
States,  4  Wall.  617,  625;  Postmaster  General  v.  Furber,  4  Mason, 
333;  19  Fed.  Cas.  1098.  Many  other  cases  may  be  found  to  the 
same  effect,  but  those  to  which  we  have  referred  will  suffice  foi* 
the  purpose  which  we  have  in  view. 

Turning  to  the  proceedings  of  the  constitutional  convention 
leading  up  to  the  framing  and  adoption  of  the  section  in  con- 
troversy, and  it  appears  that,  after  several  propositions  were  made 
to  exempt  postmasters  where  the  office  did  not  exceed  a  certain 
annual  compensation,  from  the  term  'lucrative  office,"  the  mat- 
ter of  holding  more  than  one  lucrative  office  at  the  same  time, 
was  finally  referred  to  the  committee  on  revision  and  phraseology, 
embodied  in  the  following  sections: 

"Sec.  6.  Ko  person  holding  any  lucrative  office  ^^^  or  appoint- 
ment under  the  United  States  or  this  state,  shall  be  eligible  to  a 
seat  in  either  branch  of  the  general  assembly;  provided,  that 
offices  in  the  militia,  to  which  there  is  attached  no  annual  salary, 
shall  not  be  deemed  lucrative." 

"Section  1.  No  person  shall  hold  more  than  one  lucrative 
office  at  the  same  time  except  as  in  this  constitution  expressly 
permitted;  provided,  that  counties  containing  less  than  one 
thousand  polls  may  confer  the  office  of  clerk,  and  recorder  and 
auditor,  or  any  two  of  said  offices  upon  one  person;  provided, 
however,  that  the  office  of  postmaster,  where  the  compensation 
does  not  exceed  ninety  dollars  per  annum  shall  not  be  deemeu 
lucrative." 

This  committee,  after  giving  the  question  consideration,  seems 
to  have  consolidated  these  sections,  and  prefixed  the  word 
"deputy"  to  postmaster,  and  incorporated  the  whole  into  section 


284  Bishop  v.  State.  [Indiana, 

5  of  article  2  of  the  constitution,  in  which  form  it  was  reported 
to  the  convention  and  finally  adopted  and  ratified  by  the  people: 
Oonvention  Journal,  166,  167,  527  et  seq.  No  reasonable  doubt 
■can  exist  but- what  the  committee  on  phraseology  considered  the 
phrase  "deputy  postmaster"  as  the  one  technically  correct  and 
proper  to  be  used,  in  view  of  the  fact  that  the  postal  laws  of  the 
United  States  applied  this  term  to  the  particular  federal  officer 
which  the  convention  had  under  consideration,  and  which  had 
been  designated  in  the  section  referred  to  the  committee  as 
^'postmaster/'  In  the  debates  of  the  convention,  on  the  question 
of  making  a  person  ineligible  to  hold  more  than  one  lucrative 
office  the  term  "postmaster"  was  generally  used.    Mr.  Owen, 

6  member  of  the  convention,  speaking  on  the  question  in  regard 
to  excluding  postmasters  from  holding  offices  created  by  the 
laws  of  the  state,  said:  "I  ask  the  gentlemen  if  there  is  a  ^^^  sin- 
gle postmaster  who  receives  but  ninety  dollars  a  year  who  is  not 
■obliged  to  do  something  else  for  a  livelihood?  .  ,  .  .  It  is  not 
for  the  sake  of  the  receipts  of  the  office  that  the  postmaster  ac- 
cepts the  office,  but  for  the  accommodation  of  the  neighborhood. 
It  is  wrong  then,  in  my  opinion,  to  deprive  them  of  the  right  to 
be  elected  to  the  legislature":  Debates  on  the  Constitution, 
1423,  1424.  In  the  address  to  the  people  of  the  state,  prepared 
by  Mr.  Owen,  and  unanimously  concurred  in  by  the  convention, 
wherein,  among  other  things,  the  principal  changes  made  in  the 
■old  constitution  under  the  new  one  about  to  be  submitted,  were 
pointed  out  to  the  electors, is  the  following:  *Tostmasters,if  their 
annual  compensation  be  ninety  dollars  or  less,  but  not  otherwise, 
may  be  elected  members  of  the  legislature":  Debates  on  the  Con- 
stitution, 2042.  This  announcement  or  declaration  to  the  elect- 
ors of  the  state  relative  to  the  provisions  of  the  constitution 
which  was  about  to  be  submitted  for  their  ratification,  by  the 
men  who  had  Just  completed  the  work  of  molding  and  giving 
it  form,  certainly  must  be  accepted  as  revealing  what  was  under- 
stood by  the  term  "deputy  postmaster,"  as  used  in  the  section  in 
controversy,  and  the  particular  officer  to  which  the  term  was  in- 
tended to  be  applied.  It  is  a  rule  generally  asserted  that  words 
or  terms  used  in  a  constitution  which  is  dependent  upon  a  ratifi- 
cation by  the  people  must  be  interpreted  in  a  sense  most  obvioua 
to  the  common  understanding  at  the  time  of  its  adoption,  in  the 
belief  that  such  was  the  sense  or  meaning  designed:  Cooley's 
€onstitutional  Limitations,  6th  ed.,  69,  73,  81.  Guided  by  thia 
principle,  in  the  light  of  the  contemporaneous  facts  and  circnm- 
ctances  to  which  we  have  referred,  and  it  is  plain,  we  thinly 
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that  the  term  in  question,  according 'to  the  common  nnderstand- 
ing  of  both  those  who  framed  and  those  who  ratified  our  consti- 
tution, *^*  was  understood  and  intended  to  mean  the  oflEice  of 
postmaster  as  now  denominated,  and  consequently  must  be  ap- 
plied to  such  office.  Therefore,  if  the  annual  salary  or  com- 
pensation of  a  postoffice  in  this  state  is  not  in  excess  of  ninety 
dollars,  in  that  event  such  office  cannot  be  considered  a  lucrative 
one  within  the  prohibition  of  section  9.  But,  where  such  com- 
pensation exceeds  ninety  dollars,  the  office  must  be  held  to  be 
lucrative;  and,  under  the  positive  mandate  of  the  constitution, 
the  incumbent  thereof  is  debarred  from  holding  any  other  lucra- 
tive office  created  by  the  constitution  or  laws  of  this  state.  The 
settled  rule  of  the  common  law  prohibits  an  incumbent  of  a  pub- 
lic office  from  holding  a  second  one  incompatible  with  the  first, 
and  the  acceptance  of  the  second  office  will  ipso  facto,  terminate 
his  right  or  title  to  the  first.  The  authorities  affirm  that  the 
act  of  accepting,  under  such  circumstances,  the  second  office, 
operates  as  a  surrender  of  the  first;  and  when  the  officer  has  been 
once  inducted,  under  his  election  or  appointment,  into  the  second 
office,  his  subsequent  resignation  of  the  latter  can  in  no  manner 
serve  to  restore  his  right  or  title  to  the  first  office,  for  it  is  evident 
that  when  a  public  office  once  becomes  vacant,  a  former  incum- 
bent cannot  be  restored  to  it  by  his  own  act:  Yonkey  v.  State,  2? 
Ind.  236;  Howard  v.  Shoemaker,  35  Ind.  Ill;  Gosman  v.  State, 
106  Ind.  203,  208,  and  authorities  there  cited;  State  v.  Bus,  135 
Mo.  325;  People  v.  Common  Council,  77  N.  Y.  503;  33  Am.  Rep. 
659;  State  v.  Goff,  15  R.  I.  505;  2  Am.  St.  Eep.  921;  Mechem  on 
Public  Officers,  sees.  420,  425,  426;  Throop  on  Public  Officers, 
sees.  30,  31;  19  Am.  &  Eng.  Ency.  of  Law,  562u. 

The  question,  however,  with  which  we  have  to  deal  in  this  case, 
is  not  one  relating  to  the  holding  of  incompatible  offices  in  de- 
fiance of  the  common  law,  but  relates  ^^^  to  the  holding  of  one 
incompatible  with  the  inhibition  of  the  constitution.  The  doc- 
trine of  the  common  law  which  we  have  mentioned,  however, 
is  in  some  respects  applicable.  The  test  to  be  applied  is  not 
whether  the  two  offices  held  by  the  appellant  are  incompatible 
with  each  other,  but  are  they  lucrative  ones  within  the  meaning 
of  the  constitution.  That  the  office  of  township  trustee  is  lucra- 
tive is  settled  beyond  controversy:  Creighton  v.  Piper,  14  Ind. 
182;  Foltz  V.  Kerlin,  105  Ind.  221;  55  Am.  Rep.  197.  If 
the  annual  compensation  of  the  postoffice  accepted  and  held  by 
the  appellant  is  over  ninety  dollars  it  is  manifest  that  it  falls 
within  the  constitutional  interdiction,  and  appellant,  by  accept- 
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ing  it,  at  the  time  he  was  holding  that  of  trustee,  violated  the 
fundamental  law  of  the  state,  and  his  unlawful  act  in  so  doing 
would  produce  the  same  result  or  effect  as  does  the  acceptance 
by  an  officer  of  a  second  incompatible  office  under  the  rule  of 
the  common  law  to  which  we  have  heretofore  referred.  It  could 
not  be  presumed  that  appellant  intended  to  violate  the  consti- 
tution by  accepting  and  holding  the  office  of  postmaster  if  it 
was  beyond  the  exception  in  question,  when  he  was  the  occupant 
of  that  of  township  trustee,  and  the  result  to  be  implied  from 
his  act  in  doing  so,  under  such  circumstances,  would  be  that  ho 
intended  completely  to  surrender  and  vacate  the  latter  office,  and 
the  law  would  attribute  such  a  surrender  as  the  necessary  con- 
sequences of  the  act:  19  Am.  &  Eng.  Ency.  of  Law,  562b; 
Mechem  on  Public  Offices,  sec.  429;  Dickson  v.  People,  17  111. 
191;  State  v.  Buttz,  9  S.  C.  156;  In  re  Corliss,  11  R.  I.  638;  23 
Am.  Rep.  538;  State  v.  De  Gress,  53  Tex.  387;  Davenport  v. 
Mayor,  67  N.  Y.  456;  Hoglan  v.  Carpenter,  4  Bush,  89. 

Assuming,  therefore,  that  the  annual  compensation  of  the 
postoffice  in  controversy  exceeds  ninety  dollars,  ^^^  the  act  of 
the  appellant  in  accepting  it  while  the  incumbent  of  the  office 
of  trustee,  would  operate  as  a  surrender  or  resignation  of  the  lat- 
ter, and  it  would  become  vacant  to  the  extent  at  least  that  the 
proper  appointing  authority  could  lawfully  proceed  to  fill  the 
vacancy.  This  rule,  we  think,  is  well  affirmed  by  the  author- 
ities cited:  Gosman  v.  State,  106  Ind.  208;  Osborne  v.  State, 
128  Ind.  129. 

But  counsel  for  appellant  urge  in  consideration  of  the  fact 
that  appellant  subsequently  resigned  the  office  of  postmaster,  as 
alleged  in  his  answer,  consequently  this  action  cannot  be  main- 
tained. This  contention  is  not  tenable.  As  we  have  previously 
said,  where  the  first  office  is  once  surrendered  or  vacated  by  ac- 
cepting a  second  in  defiance  of  law,  the  officer  cannot  be  restored 
to  any  right  or  title  under  the  first  by  resigning  the  second. 
Counsel  refer  us,  however,  upon  this  question  to  the  cases  of 
Foltz  V.  Kerlin,  105  Ind.  221,  55  Am.  Rep.  197,  and  De  Turk 
V.  Commonwealth,  129  Pa.  St.  151,  15  Am.  St.  Rep.  705.  In 
both  of  these  cases  the  party  was  holding  the  office  of  postmaster 
when  he  accepted  and  was  inducted  into  the  office  created  by 
the  laws  of  the  state.  As  the  laws  of  the  state  could  exert  no 
dominion  over  a  federal  officer,  as  an  officer,  it  was  therefore 
said  in  the  first  case  to  be  inconceivable,  under  such  circum- 
stances, that  the  acceptance  of  an  office  created  by  the  state 
could  operate  to  vacate  one  held  under  the  statutes  of  the  United 
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States.  In  Foltz  v.  Kerlin,  105  Ind.  221,  55  Am.  Eep.  197,  El- 
liott, J.,  intimated  that  the  incumbent  of  a  postoffice  when  in- 
stalled into  that  of  township  trustee,  might  surrender  the  office 
of  postmaster  and  retain  that  of  trustee,  but  expressly  said  that 
both  could  not  be  held  in  defiance  of  the  constitution.  In  the 
appeal  of  De  Turk  v.  Commonwealth,  129  Pa.  St.  151,  15  Am. 
St.  Rep.  705,  in  view  of  the  fact  that  the  officer  was  post- 
master at  the  time  he  accepted  the  office  of  commissioner,  under 
the  laws  ^^^  of  the  commonwealth  of  Pennsylvania,  it  was  held 
that  he  might  resign  the  former  and  retain  the  latter.  The  facts 
in  these  two  cases,  it  will  be  seen,  were  just  the  reverse  of  those 
in  the  case  at  bar.  The  question  as  here  presented  does  not  in 
any  manner  involve  the  right  of  the  courts  of  the  state  to  oust 
the  occupant  of  a  federal  office,  for  in  this  respect  it  must  be 
conceded  they  are  utterly  powerless.  Their  right,  however,  to 
pass  upon  the  title  to  an  office  of  one  who  claims  to  hold  it  under 
the  laws  of  their  own  jurisdiction,  and  expel  him  therefrom, 
whenever  he  has  vacated  it  by  his  act  of  accepting  a  federal 
office,  great  or  small,  in  violation  of  the  state's  constitution,  can- 
not be  successfully  controverted.  Likewise,  a  state  court  has 
the  power,  as  held  in  Foltz  v.  Kerlin,  105  Ind.  221,  55  Am.  Rep. 
197,  to  oust  one  from  an  office  existing  under  state  laws,  when 
at  the  time  he  accepted  and  was  installed  into  the  latter,  he  was 
also  the  incumbent  of  an  office  under  the  authority  of  the  United 
States,  and  insists,  under  such  circumstances,  in  holding  both  in 
defiance  of  the  state's  constitution. 

Having  reached  the  conclusions  expressed  on  the  foregoing 
propositions,  we  may  next  proceed  to  consider  and  determine  the 
ultimate  question:  Is  the  information  sufficient,  in  the  absence 
of  any  averments,  to  show  that  the  compensation  of  the  post- 
office  in  controversy  exceeds  ninety  dollars  per  annum?  "We  are 
of  the  opinion  that  this  question  must  be  answered  in  the  nega- 
tive. The  action  is  apparently  instituted  under  the  second  sub- 
division of  section  1145  of  Burns'  Revised  Statutes,  1894  (Rev, 
Stats.  1881,  sec.  1131),  which  provides  that:  "An  information 
may  be  filed,  etc.,  whenever  any  public  officer  shall  have  done  or 
suffered  any  act  which,  by  the  provisions  of  law  shall  work  a  for- 
feiture of  his  office."  The  information  under  this  provision  of 
the  code  must  state  facts  sufficient  to  show  clearly  a  forfeiture 
of  the  office  in  controversy:  Chambers  v.  State,  127  Ind.  365. 

235  -^g  jjgyg  gggj^  i-)^Q^  l]^g  jj(,|.  upon  which  the  state  relies  to 

operate  as  a  forfeiture  of  the  office  in  dispute  was  the  acceptance 
by  the  appellant  of  a  second  lucrative  office,  that  of  postmaster. 
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contrary  to  the  provisions  of  the  constitution.  But,  as  we  have 
heretofore  said,  section  9  of  article  2,  which  forbida  the  holdino- 
of  more  than  one  lucrative  office,  also  makes  an  exception  in 
favor  of  a  postmaster  where  the  compensation  of  his  office  is  not 
in  excess  of  ninety  dollars  per  annum.  In  the  absence  of  any 
averment  to  the  contrary,  a  court  would  be  compelled  to  presume 
that  the  office  in  question  was  within  the  exception  reserved  by 
the  constitution.  We  are  not  authorized  to  presume  that  the 
positive  command  of  the  law  has  been  violated  by  appellant,  and 
that  he  must  therefore  be  subjected  to  a  judgment  of  ouster. 
At  least,  as  a  matter  of  pleading,  the  plaintiff  was  required  to 
negative  the  exception  made  in  favor  of  a  postmaster  whose 
annual  compensation  does  not  exceed  ninety  dollars:  Brutton 
v.  State,  4  Ind.  601,  602;  Shearer  v.  State,  7  Blackf.  99;  Howe 
V.  State,  10  Ind.  423;  State  v.  Carpenter,  20  Ind.  219;  Wiley 
V.  State,  52  Ind.  516;  Burke  v.  State,  52  Ind.  522;  State  v.  Buck- 
ner,  52  Ind.  278;  Meier  v.  State,  57  Ind.  386;  Henderson  v. 
State,  60  Ind.  296;  O'Brien  v.  State,  63  Ind.  242;  Stevenson 
V.  State,  65  Ind.  409;  Wharton's  Criminal  Law,  7th  ed.,  sec. 
614;  Wharton's  Criminal  Pleading  and  Practice,  9th  ed.,  sec. 
238  et  seq.;  Wharton's  Criminal  Evidence,  9th  ed.,  sec.  128;  High 
on  Extraordinary  Legal  Remedies,  sec.  591;  Bliss  on  Code  Plead- 
ing, sec.  202  et  seq.;  1  Greenleaf  on  Evidence,  13th  ed.,  sec.  79, 
and  note;  1  Chitty  on  Pleading,  1867,  224;  Gould's  Pleading,  c. 
4,  sec.  22;  Shipman  on  Pleading,  33;  Stephen's  Pleading 
(Heard's  ed.),  443. 

From  the  small  population  of  the  town  of  Bryant,  as  disclosed 
by  the  last  federal  census,  it  may  be  inferred  that  its  postoffice 
belongs  to  the  fourth  class,  the  annual  ^^^  compensation  of 
which,  under  the  postal  laws,  seems  to  be  fixed  and  adjusted 
quarterly  by  the  postoffice  department,  and  depends,  to  an  ex- 
tent, on  the  amount  of  business  done  at  the  office. 

For  the  reason  pointed  out,  the  information  must  be  held 
to  be  insufficient,  and  the  court  therefore  erred  in  overruling 
the  demurrer  thereto.  The  answer  of  the  appellant,  which  set 
up  his  resignation  of  the  postoffice  in  question,  was  no  defense 
to  the  action,  and  the  demurrer  to  it  was  properly  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
lower  court,  with  instructions  to  sustain  the  demurrer  to  the  in- 
formation, with  leave  to  amend,  and  for  further  proceedings 
in  accord  with  this  opinion. 

CONSTITUTIONS— INTERPRETATION  OP.— Words  used  In  a 
constitution  are  to  be   interpreted  with   reference  to  tbe   usage  or 
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custom  of  the  country  at  the  time  of  Its  adoption:  De  Camp  v. 
Archibald,  50  Ohio  St.  618;  40  Am.  St.  Rep.  692,  and  note;  Fox  v. 
McDonald,  101  Ala.  51;  46  Am.  St.  Rep.  98. 

OFFICES— EFFECT  OF  HOLDING  INCOMPATIBLE.— The 
acceptance  by  an  officeholder  of  another  office,  incompatible  with 
the  first,  is  ipso  facto  a  vacation  of  the  first  office:  Stubbs  v.  Lee, 
64  Me.  195;  18  Am.  Rep.  251;  People  v.  Common  Council,  77 
N.  Y.  503;  33  Am.  Rep.  059;  State  v.  Goff,  15  R.  I.  505;  2  Am.  St. 
Rep.  921.  That  such  acceptance  does  not  create  a  vacancy  In  the 
first  office,  but  renders  his  right  to  hold  it  capable  of  being  ques- 
tioned if  he  attempts  to  hold  both,  see  De  Turl£  v.  Commonwealth, 
129  Pa.  St.  151;  15  Am,  St.  Rep.  705.  For  instances  of  incompati- 
bility, see  the  cases  above  cited,  and  the  note  to  De  Turlc  v.  Com- 
monwealth. 15  Am.  St.  Rep.  708;  Foltz  v.  Kerlin,  105  Ind.  221;  55 
Am.  Rep.  197. 

OFFICES— EFFECT  OF  RESIGNATION.— Where  an  officer  has 
transmitted  his  written  resignation  of  an  office  to,  and  it  has 
been  received  by,  the  officer  or  authority  appointed  by  law  to  re- 
ceive it,  to  take  immediate  effect,  he  cannot  withdraw  It,  and  ther«> 
is  a  vacancy  to  be  filled  by  proper  authority:  State  v.  Hauss,  43 
Ind.  105;  13  Am.  Rep.  384.  That  a  resignation  must  be  accepted 
to  talie  effect:  State  v.  Clayton,  27  Kan.  442;  41  Am.  Rep.  418. 
Constructive  resignation  may  result  from  abandonment  of  an  of- 
fice, and  thereafter  it  cannot  be  refilled  by  accidental,  voluntary,  or 
forcible  reoccupancy  by  the  former  holder:  State  v.  Allen,  21  Ind. 
516;  83  Am.  Dec.  367,  and  monographic  note. 
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[149  Indiana,  260.] 

NEGLIGENCE— PLEADING  NEGATIVING  KNOWLEDGE 
ON  THE  PART  OF  THE  PLAINTIFF.— If  a  servant  sues  his 
master  for  injuries  claimed  to  have  resulted  from  the  unfitness  of 
a  fellow-servant,  and  from  defects  in  the  place  where  the  work 
was  carried  on,  rendering  it  unsafe,  the  complaint  must  show  that 
the  plaintiff  was  himself  without  linowledge  of  the  incompetency 
of  the  fellow-servant,  and  of  the  defects  in  the  place  where  he 
worlied. 

MASTER  AND  SERVANT— KNOWLEDGE  OF  DANGERS. 
A  person  of  mature  years  taliing  employment  In  a  service  is  pre- 
sumed to  assume  the  hazards  thereof,  and  his  master  is  not  liable 
for  a  failure  to  Instruct  him,  unless  such  master  or  his  foreman 
linew,  or  had  reason  to  believe,  that  the  servant  was  ignorant  of, 
or  incapable  of  comprehending,  the  dangers  of  the  service. 

NEGLIGENCE  IN  NOT  FURNISHING  APPLIANCES— 
PLEADINGS.— An  allegation  in  a  complaint^  that  the  place  in 
which  a  plaintiff  was  required  to  worli  was'  unsafe,  and  that  a 
second  or  additional  platform  was  not  constructed  around  an  ele- 
vator, is  not  sufficient,  where  It  does  not  appear  therefrom  that 
it  was  practicable  to  maintain  an  additional  platform,  nor  that  the 
platform  in  use  was  not  sufficient  for  all  purposes  in  connection 
with  the  elevator. 

George  G.  Eeily,  for  the  appellant. 

John  S.  Bays,  for  the  appellee. 

AK.  St.  Rkp.,  Vol.  LX1II.-19 


290       Peterson  v.  New  PiTTSBUBa  Coal  etc.  Co.    [Indiana, 


f 


»«*  HACKNEY,  J.  This  is  the  third  appeal  of  this  case: 
See  New  Pittsburg  etc.  Coke  Co.  v.  Peterson,  136  Ind.  398;  43 
Am.  St.  Eep.  327;  New  Pittsburg  etc.  Coke  Co.  v.  Peterson,  14 
Ind.  App.  634.  The  lower  court  sustained  the  appellee's  de- 
murrer to  each  of  the  two  paragraphs  of  amended  complaint,  and 
that  ruling  is  here  assigned  as  error.  The  suflfieiency  of  the  first 
paragraph  only  hae  been  discussed  by  appellant's  counsel,  and 
will  alone  be  considered.  The  facts  alleged  disclose  that  the  ap- 
pellant, an  employe  of  the  appellee,  was  engaged  in  cutting  ice 
from  the  sprocket  wheels  of  a  coke  elevator,  that  in  doing  so 
his  feet  rested  partly  upon  one  of  the  elevator  buckets,  and  that 
while  so  engaged  the  machinery  propelling  the  elevator  waa 
started,  and  he  was  thereby  thrown  upon  the  buckets  and  against  f 
other  parts  of  the  elevator  and  seriously  injured. 

The  company  conducted  its  business  of  mining,  farming,  mer- 
chandising, and  operating  coke  ovens,  through  a  general  super- 
intendent, who  selected  a  foreman,  with  power  to  employ,  direct, 
and  discharge  servants,  for  each  of  the  departments  of  said  bus- 
iness. 

At  the  time  of  appellant's  injury  he  was  acting  pursuant  to 
directions  from  the  foreman  of  the  coke  department,  who  was 
assisting  in  the  work  of  removing  ^^^  the  ice  from  the  elevator. 
In  the  two  former  appeals  it  was  held  that  the  foreman  was  a 
fellow-servant,  and  not  a  vice  principal.  Nothing  is  alleged  in 
the  complaint  as  again  presented  to  us,  which  would  give  any 
other  character  to  the  service  of  the  foreman  at  the  time.  An 
effort  was  made,  however,  to  take  the  case  out  of  the  fellow- 
servant  rule,  by  allegations  that  the  superintendent  and  foreman 
were  each  unfit  for  the  service  in  which  they  were  engaged,  by 
reason  of  their  ignorance,  respectively,  of  the  duties  of  the  posi- 
tions in  which  the  company  employed  them.  Several  delin- 
quencies in  duty  were  alleged  against  the  foreman  and  the  super- 
intendent, such  as  the  failure  of  the  latter  to  be  present  at  times, 
his  omission  to  give  particular  instructions,  by  rule  or  other- 
wise, as  to  the  time  of  starting  the  machinery,  and  the  failure  to 
instruct  the  appellant  as  to  the  dangers  of  appellee's  machinery, 
and  the  failure  of  the  former  to  see  that  the  belt  connecting 
the  power  with  the  elevator  was  thrown  off  during  the  work, 
or  to  see  that  the  power  was  not  applied,  and  in  placing  appel- 
lant in  a  pla«e  of  danger. 

The  pleading  is  meager  and  doubtful,  if  not  deficient,  in  alle- 
gations disclosing  that  any  of  such  alleged  delinquencies  were 
the  proximate  cause  of  the  injury;  but  a  fatal  deficiency  in  the 
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pleading  was  a  failure  to  allege,  directly  or  indirectly,  that  the 
appellant  was  ignorant  of  the  delinquencies  of  said  servants, 
or  that  he  did  not  know  that  they  were  unfit  for  the  service 
in  which  they  were  employed.  That  such  allegation  was  indis- 
pensable, as  showing  that  the  risk  had  not  been  assumed,  has 
been  often  decided:  Evansville  etc.  R.  R.  Co.  v.  Duel,  134  Ind. 
156,  and  cases  there  cited.  See  also  Pennsylvania  Co.  v.  Cong- 
don,  134  Ind.  226;  39  Am.  St.  Rep.  251;  Ames  v.  Lake  Shore 
etc.  Ry.  Co.,  135  Ind.  363;  Ohio  etc.  Ry.  Co.  v.  Dunn,  138  Ind. 
18;  Evansville  etc.  2«3  R.  R.  Co.  v.  Tohill,  143  Ind.  49;  Salem- 
Bedford  Stone  Co.  v.  Hobbs,  144  Ind.  146. 

It  was  alleged,  also,  that  the  place  where  the  appellant  was 
required  to  work  was  unsafe,  in  that  a  second  or  additional  plat- 
form was  not  constructed  about  the  elevator  at  the  upper 
sprocket,  upon  which  to  stand  while  engaged  in  the  work  then 
in  hand.  It  was  not  alleged  that  it  was  practicable  to  maintain 
an  additional  platform,  nor  that  the  platform  occupied  by  the 
foreman  while  assisting  in  the  work  was  not  sufficient  for  all  pur- 
poses, in  connection  with  the  elevator.  Judging  the  sufficiency 
of  the  pleading,  we  may  not  supply  by  inferences  or  presump- 
tions, the  necessity  or  practicability  of  an  appliance  merely  from 
an  allegation  of  its  absence. 

The  complaint,  as  to  the  question  of  an  unsafe  place  to  work, 
is  defective  for  the  additional  reason  that  it  is  not  alleged  that 
the  appellant  was  not  aware  of  the  defect  and  its  dangers:  See 
authorities  above  cited. 

As  to  the  alleged  failure  to  instruct  the  appellant  concerning 
the  dangers  of  appellee's  machinery,  it  was  not  made  to  appear 
that  the  appellee  or  the  superintendent  or  the  foreman  knew, 
or  had  reason  to  believe,  that  the  appellant  was  ignorant  of  or 
incapable  of  comprehending,  the  dangers  connected  with  the  use 
of  the  appellee's  machinery,  or  that,  from  his  age  any  duty  to 
advise  him  could  be  implied.  The  ordinary  rule  is  that  when 
a  person  of  mature  years  takes  employment  in  a  service,  what- 
ever the  ordinary  hazards,  he  must  be  presumed  in  the  absence 
of  allegations  to  the  contrary,  to  possess  knowledge  and  skill 
fitting  him  for  the  service. 

It  was  not  alleged  that  the  appellee  knew  of  latent  dangers 
in  the  machinery,  its  use,  or  in  the  place  to  work,  that  appellant 
was  ignorant  of  such  dangers,  and  that  the  appellee  failed  to 
notify  him.  For  anything  ^****  appearing  in  the  complaint  the 
allegation  does  not  have  reference  to  extraordinary  hazards. 
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In  our  opinion,  the  complaint  was  bad,  and  the  lower  court 
did  not  err  in  sustaining  the  demurrer  thereto. 
The  judgment  is  affirmed. 

MASTER  AND  SERVANT— ACTION  AGAINST  FORMER  BY 
LATTERr— PLEADING.— To  enable  an  employ^  to  recover  from  his 
employer  on  account  of  injuries  received  by  reason  of  defective 
places,  machinery,  appliances,  or  incompetent  coemploy6s  it  is 
generally  necessary  to  allege  and  prove  that  the  employer  was 
in  fault,  and  that  the  employs  was  without  fault,  or  to  allege  and 
prove  facts  from  which  such  fault  and  want  of  fault  may  be  in- 
ferred: Pennsylvania  Co.  v.  Congdon,  134  Ind.  226;  39  Am.  St.  Rep. 
251. 

MASTER  AND  SERVANT— ASSUMPTION  OF  RISKS— DUTY 
TO  INSTRUCT.— An  employ^  will  be  deemed  to  have  assumed  all 
risks  naturally  and  reasonably  incident  to  his  employment,  ana 
to  have  notice  of  all  risks  which,  to  a  person  of  his  experience 
and  understanding  are,  or  ought  to  be,  open  and  obvious:  Wagner 
V.  Jayne  Chemical  Co.,  147  Pa.  St.  475;  30  Am.  St.  Rep.  745,  and 
note.  And  an  employer  is  under  no  obligation  to  warn  an  employs 
of  danger  which  is  obvious,  nor  to  instruct  him  in  matters  which  he 
may  fairly  be  supposed  to  thoroughly  understand:  Ciriack  v.  Mer- 
chants' Woolen  Co.,  151  Mass.  152;  21  Am.  St.  Rep.  438. 

MASTER  AND  SERVANT  —  ACTION  FOR  INJURIES 
THROUGH  DEFECTIVE  APPLIANCES— BURDEN  OF  PROOF. 
A  servant  must  show  that  an  injury  is  more  naturally  attrib- 
utable to  the  master's  negligence  than  to  any  other  cause,  in  an 
action  by  him  against  the  master  to  recover  damages  for  an  injury 
sustained  by  the  master's  failure  to  provide  suitable  machinery, 
instruments,  means  and  appliances:  Griffin  v.  Boston  etc  E.  R. 
Co.,  148  Mass.  143;  12  Am.  St.  Rep.  526. 
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[149  Indiana,  470.] 

A  JUDGMENT  IN  PARTITION  does  not  ordinarily  settle 
questions  of  title,  unless  they  have  directly  been  put  in  issue  by 
the  pleadings,  nor  create  a  new  title,  nor  affect  after-acquired  ti- 
tles, but  simply  divides  the  premises  into  separate  shares  under 
the  titles  existing  at  the  time  of  the  partition.  Such  judgment  Is, 
however,  as  conclusive  between  the  parties  upon  all  the  material 
issues  in  the  cause  which  the  court  was  called  upon  to  examim*. 
and  which  under  the  pleadings  were  tried  and  determined,  as  are 
judgments  in  other  actions, 

PARTITION,  JUDGMENT  IN,  EFFECT  OF  BETWEEN 
THE  DEFENDANTS,  WHEN  ENTERED  UPON  DEFAULT.— If 
a  complaint  in  partition  correctly  states  the  title  of  the  plaintiff 
and  avers,  as  to  the  balance  of  the  title,  that  It  belongs  to  certain 
defendants,  naming  the  shares  of  each,  and  the  failing  to  answer, 
partition  is  made  according  to  the  allegations  of  the  complaint,  It 
Is  not  conclusive  as  between  the  defendants.  Either  of  them  re- 
mains at  liberty  to  prove,  in  a  subsequent  litigation,  that  before 
the  commencement  of  the  former  action,  he  acquired  the  title  of 
another  defendant,  though,  by  the  judgment  In  partition,  such  in- 
terest was  assigned  to  the  latter  to  hold  in  severalty.  There  be- 
ing no  Issues  as  between  the  defendants,  any  judgment  which  the 
court  pronounced  purporting  to  settle  any  title  or  claim  betweea 
them  was,  to  that  extent,  coram  non  judice,  and  therefore  void. 
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Asa  Elliott,  for  the  appellant. 
Harvey  Moms,  for  the  appellees. 

^"^^  JOEDAN,  J.  Appellant  instituted  this  action  to  quiet 
title  to  certain  described  real  estate  situate  in  "Washington 
county,  Indiana.  Appellees  Daniel  E.  Cathcart  and  wife  ap- 
peared to  the  action,  and  filed  an  answer  in  two  paragraphs,  the 
first  being  the  general  denial.  The  second  set  up  facts  whereby 
they  sought  to  establish  the  defense  of  res  judicata  between  the 
appellant  and  the  appellee  Daniel  E.  Cathcart,  upon  the  ques- 
tion of  title  to  the  lands  in  dispute  by  reason  of  a  judgment 
in  an  action  for  partition,  wherein  the  appellant  and  said  appel- 
lee were  defendants,  but  were  defaulted  by  reason  of  their  failure 
to  appear.  Under  the  issues  joined,  the  court  made  a  special 
finding  of  facts,  and  stated  its  conclusion  of  law  adversely  to  the 
appellant,  and  over  her  objections  rendered  a  judgment  against 
her  as  to  the  lands  in  controversy. 

The  material  facts  in  the  case,  as  found  by  the  court,  are  as 
follows:  In  1891,  William  Cathcart  died,  at  Washington  county, 
Indiana,  intestate,  the  owner  in  fee  simple  of  eighty  acres  of 
land,  of  which  that  described  in  the  complaint  was  a  part.  He 
left  surviving  no  widow,  but  seven  children,  including  the  ap- 
pellant and  appellee  Daniel  E.  Cathcart.  Appellant,  after  the 
death  of  her  said  father,  appears  to  have  intermarried  with  one 
Finley.  By  virtue  of  the  death  of  their  father,  his  lands  de- 
scended to  his  children  in  equal  parts,  and  they  held  the  same  as 
tenants  in  common.  In  1892,  two  of  the  children  conveyed  their 
interest  of  two-sevenths  to  the  appellant,  and  in  1893  appellee, 
Daniel  E.  Cathcart,  by  his  deed  of  "general  ^''^  warranty,"  con- 
veyed his  undivided  one-seventh  in  the  said  tract  of  land  to  his 
sister,  the  appellant.  This  deed  was  delivered,  but  not  recorded. 
Including  the  interest  which  appellant  acquired  by  descent  and 
that  which  was  vested  in  her  by  the  conveyances  heretofore 
stated,  she  became  invested  with,  and  was  the  owner  of  an  un- 
undivided  four-sevenths  of  the  real  estate.  Some  time  prior  to 
September,  1896,  William  F.  Cathcart,  one  of  said  children,  con- 
veyed his  one-seventh  to  one  Eeyman,  who,  prior  to  September, 
1896,  conveyed  the  same  jointly  to  Walter,  William  S.,  and 
Stephen  S.  Mabry.  Prior  then,  to  September  14,  1896,  said  tract 
of  land  was  held  undivided  in  common  as  follows:  One-seventh 
by  the  Mabrys  jointly,  four-sevenths  by  appellant,  one-seventh 
each  by  John  M.  and  Minnie  E.  Cathcart,  the  two  latter  being 
son  and  daughter  of  said  William  Cathcart,  deceased.    On  the 
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fourteenth  day  of  Septem'ber,  1896,  the  three  Mahrys  filed  a  peti- 
tion for  partition  in  the  Washington  circuit  court,  making  the 
appellant,  Mrs.  Finley,  John  M.  Cathcart,  Minnie  Cathcart,  and 
the  appellee,  Daniel  E.  Cathcart,  defendants  thereto,  claiming 
or  alleging  in  their  petition  that  they,  the  plaintiffs,  each  owned 
one-twenty-first  interest  in  value  in  the  lands,  and  that  appel- 
lant, Phalicia  A.  Finley,  owned  three-sevenths,  and  appellee, 
Daniel  E.,  John  M.,  and  Minnie  Cathcart  each  owned  one-sev- 
enth. All  of  the  said  defendants,  being  duly  notified  of  the 
pendency  of  said  action,  failed  to  appear  and  were  defaulted, 
and  thereupon  the  court,  on  the  petition  in  said  proceeding,  or- 
dered that  the  land  be  partitioned  as  follows:  One-seventh  in 
value  jointly  to  said  petitioners,  three-sevenths  to  the  appellant, 
Mrs.  Finley,  and  one-seventh  to  appellee,  Daniel  E.,  and  one- 
seventh  each  to  John  M.  and  Minnie  E.  Cathcart.  Commission- 
ers were  appointed  by  the  court,  and  they  partitioned  the  lands 
accordingly,  ^''^  assigning  to  Daniel  E.  Cathcart,  the  appellee, 
one-seventh  of  the  real  estate,  which  is  the  same  now  in  dispute. 
The  partition  so  made  was  confirmed  by  the  court.  The  court 
further  finds  "that  plaintiff,  but  for  said  partition  record,  would 
own  one-seventh  in  value  more  than  was  set  off  to  her  in  severalty 
in  said  action." 

In  view  of  these  facts,  counsel  for  appellant  contends  that 
she  is  not  precluded  or  estopped  by  the  judgment  of  the  court 
in  the  partition  action  from  asserting  title  to  the  appellee's 
interest  in  the  land  through  his  deed  of  conveyance  to  her;  while 
on  the  other  hand,  counsel  for  appellee  earnestly  insists,  that 
as  the  statute  relative  to  partition  proceedings  requires  the  rights 
and  title  of  the  parties  to  be  stated  in  the  petition,  and  as  the 
petition  filed  by  the  Mabrys  alleged  that  appellee's  interest  was 
one-seventh  and  appellant's  three-sevenths,  and  as  partition 
was  made  accordingly,  and  confirmed  by  the  court,  the  question 
is  res  judicata,  and  appellant  is  now  estopped  by  the  judgment 
from  asserting  through  her  deed  from  appellee  any  claim  against 
him  to  the  one-seventh  which  had  been  vested  in  her  by  said 
conveyance  prior  to  the  commencement  of  the  action  for  parti- 
tion. Or,  in  other  words,  the  insistence  of  counsel  for  appellee 
virtually  is  that  upon  the  issues  tendered  alone  by  the  petition 
of  the  plaintiffs  in  the  partition  action  the  court  was  authorized 
to  order,  as  it  did,  under  the  averments  of  the  petition,  that 
the  interests  of  the  several  defendants  in  the  land,  as  therein 
alleged,  be  partitioned  to  each  of  them  in  severalty,  and  thereby 
conclusively  settle,  as  between  each  of  them,  all  their  rights,  title, 
and  interests  in  and  to  the  premises. 
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In  order  to  determine  the  question  at  issue  between  tlie  parties 
to  this  appeal,  an  examination  of  the  statute  concerning  the 
partition  of  lands  becomes  essential,  ^'^^  as  it  certainly  will  be 
helpful  in  arriving  at  a  correct  solution  of  the  controversy.  Sec- 
tion 1200  of  Burns'  Revised  Statutes,  1894  (Eev.  Stats.  1881, 
sec.  1186),  provides  that,  "Any  person  holding  lands  as  joint 
tenant  or  tenant  in  common  ....  may  compel  partition  there- 
of in  the  manner  provided  by  this  act."  The  section  next  fol- 
lowing provides  that,  "Any  such  tenant  may  apply  to  the  circuit 
court,  ....  by  petition,  setting  forth  a  description  of  the  prem- 
ises and  the  titles  therein  of  the  parties  interested."  By  the  next 
section  it  is  provided  that  the  pleadings,  proceedings,  and  prac- 
tice shall  be  the  same  as  in  civil  actions,  except  as  otherwise  pro- 
vided in  this  act.  Section  1203  of  Burns'  Revised  Statutes,  1894, 
in  part,  reads  as  follows:  "If  upon  the  trial  of  any  issue,  or  upon 
default,  or  by  consent  of  parties,  it  shall  appear  that  partition 
ought  to  be  made,  the  court  shall  award  an  interlocutory  judg- 
ment that  partition  be  made  to  parties  who  may  desire  the  same, 
specifying  therein  the  share  assigned  to  each,  and  taking  into 
consideration  advancements  to  heirs  of  a  person  dying  intestate; 
and  the  residue  of  the  premises  shall  remain  for  the  persons 
entitled  thereto,  subject  to  a  future  partition."  Section  1207  of 
Burns'  Revised  Statutes,  1894,  provides  that,  "Two  or  more  per- 
sons may,  if  they  choose,  have  their  shares  set  off  together."  It 
is  evident  that  any  person  who  comes  within  the  provisions  of 
section  1200,  supra,  when  the  land  is  susceptible  of  division  with- 
out damage  to  the  owners,  may  enforce  partition,  and  is  entitled 
to  have  his  interest  in  the  premises  assigned  to  him  in  kind,  and 
thereby  have  and  hold  the  same  in  severalty.  But  it  does  not 
follow  in  such  a  case,  when  one  or  more  cotenants,  as  was  done 
in  the  partition  action  herein  mentioned,  petition  the  court  for 
partition,  making  other  alleged  cotenants  defendants,  and  where 
the  latter  are  defaulted,  and  do  not  appear  to  answer  the  ^''^ 
petition,  and  no  cross-complaint  is  filed  by  any  of  them  tender- 
ing any  issue  between  themselves,  and  they  in  no  manner  ex- 
press to  the  court  a  desire  or  request  to  have  their  respective 
interests  in  the  premises  set  off,  that  the  court  may,  under  such 
circumstances,  proceed  to  order,  upon  the  petition  alone,  that 
partition  be  made  among  such  defendants,  and  assign  to  each 
the  interests  alleged  in  the  petition,  and  thereby  preclude  said 
defendants,  as  between  each  other,  as  to  all  their  rights,  titles, 
and  interests  in  and  to  the  real  estate  which  was  the  subject  of 
partition.    The  language  of  section  1203  is,  "If  ....  it  shall 
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appear  that  partition  ought  to  be  made  the  court  shall  award 
an  interlocutory  judgment  that  partition  be  made  to  parties  who 
may  desire  the  same,  ....  taking  into  consideration  advance- 
ments ....  and  the  residue  of  the  •premises  shall  remain  for  the 
persons  entitled  thereto,  subject  to  future  partition''  (The  italics 
are  our  own.)  In  Pipes  v.  Hobbs,  83  Ind.  43,  this  court,  in  pass- 
ing upon  the  sufl&ciency  of  a  petition  in  a  partition  action,  said, 
"The  statute  provides  that  'the  court  shall  award  an  interlocu- 
tory judgment  that  partition  be  made  to  parties  who  may  desire 
the  same,  specifying  therein  the  share  assigned  to  each,  .... 
and  the  residue  of  the  premises  shall  remain  for  the  persons  en- 
titled thereto,  subject  to  a  future  partition.'  ....  The  court 
needs  to  know  the  interest  or  shares  so  far  as  to  be  able  to  specify 
them  in  making  the  partition — ^the  portions  that  are  to  be  set 
off,  each  to  the  owner  or  owners  thereof  desiring  partition,  and 
the  residue,  which  is  not  to  be  partitioned  among  its  owners, 
must  be  known. 

"When  there  are  two  or  more  defendants,  and  the  complaint 
has  described  the  premises  and  the  plaintiff's  right  and  title 
therein,  showing  the  share  which  '*''^  he  desires  to  have  assigned 
to  him  by  partition,  it  is  a  sufficient  further  compliance  with  the 
statute  to  set  forth  the  rights  and  titles  of  the  parties  interested 
in  the  residue  of  the  premises  as  one  share  owned  by  them  all, 
leaving  the  parties  entitled  to  such  residue,  each  of  whom  should 
be  best  qualified  to  state  his  individual  interest,  to  seek  partition 
for  themselves.  If  one  of  such  defendants  desire  that  his  in- 
tdividual  share  be  set  off  to  him,  he  has  an  interest  in  having 
the  record  to  indicate  that  share,  and  he  may  state  it  in  his  own 
pleading." 

This  decision  seems  to  assert  a  correct  rule,  and  supports  us 
in  holding,  as  we  do,  under  the  facts  in  this  case,  that  it  was 
not  essential  in  the  partition  action  instituted  by  the  Mabrys, 
in  order  to  award  to  them  the  right  or  relief  to  which  they 
were  entitled,  for  the  court  to  so  extend  its  order  as  to  direct 
partition  to  be  also  made  among  the  defendants,  and  order  shares 
corresponding  to  those  recited  by  the  plaintiffs  in  their  petition 
to  be  set  off  in  severalty  to  each  of  said  defendants.  But,  the 
court  in  the  case  in  question  having  so  ordered,  and  also  con- 
firmed the  action  of  the  commissioners,  in  assigning  in  severalty 
the  alleged  interests  to  the  defendants,  including  appellant  and 
the  appellee,  the  question  is,  Can  the  appellee,  who  had  devested 
himself  of  all  interest  in  the  land  prior  to  the  action  in  partition, 
shield  himself  behind  such  judgment,  and  thereby  parry  the 
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force  and  effect  of  his  warranty  deed,  and  succeed  in  virtually 
wresting  the  land  from  the  appellant  for  his  own  benefit?  It 
has  been  repeatedly  held  by  this  court  that  ordinarily  a  judg- 
ment in  partition  does  not  settle  questions  of  title  unless  the  same 
have  been  directly  put  in  issue  by  the  pleadings;  or,  in  other 
words,  the  judgment  does  not  create  a  new  title,  nor  affect  after- 
acquired  titles,  but  simply  divides  the  premises  into  separate 
"^"^"^  shares  under  the  titles  existing  at  the  time  of  partition.  Thia 
seems  to  be  the  doctrine  asserted  in  Miller  v.  Noble,  86  Ind.  527; 
Elston  V.  Piggott,  94  Ind.  14;  Habig  v.  Dodge,  127  Ind.  31: 
See  Black  on  Judgments, sees.  660, 661.  Ordinarily  the  presump- 
tion is  that  title  is  not  in  issue  in  a  partition  proceeding:  Green 
V.  Brown,  146  Ind.  1. 

But  it  must  be  accepted  as  a  well-affirmed  principle  of  law  that 
a  judgment  or  decree  in  a  partition  suit,  when  the  court  had 
jurisdiction  over  the  parties  and  the  subject  matter,  is  as  con- 
clusive between  the  parties  upon  all  the  material  issues  in  the 
case  which  the  court  was  called  upon  to  examine,  and  which, 
under  the  pleadings,  were  tried  and  determined,  as  are  judg- 
ments in  other  actions:  Freeman  on  Cotenancy,  sec.  530;  Isbell 
V.  Stewart,  125  Ind.  112;  Habig  v.  Dodge,  127  Ind.  31;  Freeman 
on  Judgments,  sec,  304;  Black  on  Judgments,  sees.  660, 
661.  In  fact,  it  is  an  essential  element  or  principle  un- 
derlying the  doctrine  of  former  adjudication  that  the  judg- 
ment in  the  former  action  settles  all  material  issues  in- 
volved between  the  parties  to  that  action,  and  all  matters  which 
might  have  been  properly  litigated  and  determined  within  the 
issues  made  or  tendered  by  the  pleadings  in  the  case,  and  to  this 
extent  the  judgment  is  not  subject  to  a  collateral  attack:  1  Van 
Fleet's  Former  Adjudication,  2;  Faught  v.  Faugh t,  98  Ind.  470. 
This  is  the  rule  asserted  and  adhered  to  by  this  court  from  Fischli 
V.  Fischli,  1  Blackf.  360,  12  Am.  Dec.  251,  down  to  the  present 
time,  and  this  principle  is  applicable  to  final  judgments  in  par- 
tition the  same  as  it  is  to  those  in  other  actions:  Watson  v. 
Camper,  119  Ind.  60.  The  court  or  jury  trying  the  cause,  how- 
ever, cannot,  in  any  case,  legitimately  go  outside  of  the  issues 
under  the  pleadings,  and  determine  matters  not  embraced  within 
euch  issues;  and  what  was  not  within  the  latter,  although  they 
'*'^®  might  have  been  extended  to  include  it,  will  not,  at  least,  be 
presumed  to  have  been  conclusively  adjudicated:  Griffin  v.  Wal- 
lace, 66  Ind.  410,  and  cases  there  cited.  It  is  affirmed  in  Jonea 
V.  Vert,  121  Ind.  140,  16  Am.  St.  Rep.  379,  that  a  party,  to 
fiuccessfully  invoke  the  doctrine  of  former  adjudication,  must 
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be  one  who,  in  the  former  action,  tendered  to  the  party  against 
whom  he  invokes  it  an  issue  to  which  the  latter  could  have  de- 
murred or  pleaded;  and,  where  two  or  more  defendants  make  an 
issue  with  the  plaintiff,  a  judgment  determining  that  issue 
in  favor  of  the  defendant  does  not  settle  the  question  be- 
tween codefendants.  In  the  case  last  cited  the  action  was  in- 
stituted to  foreclose  a  vendor's  lien.  The  defendants  sought  to 
avail  themselves  of  the  defense  of  former  adjudication,  and  al- 
leged in  their  answer  that  in  a  former  suit  prosecuted  by  one 
Sterne  to  foreclose  a  mortgage,  to  which  action  the  plaintitf 
and  defendants  were  party  defendants,  the  former  had  set  up 
the  lien  then  in  controversy,  and  the  court  rendered  its  judg- 
ment against  Sterne,  the  plaintiff,  and  quieted  the  title  of  the 
defendants  to  the  real  estate  described  in  the  complaint.  It  was 
held  that  these  facts  fell  far  short  of  constituting  a  good  de- 
fense. The  court,  in  passing  upon  the  question,  in  the  course 
of  its  opinion,  per  Mitchell,  J.,  said:  "The  defendants  in  the 
foreclosure  suit  might  possibly  have  put  the  validity  of  the 
vendor's  lien  in  issue  by  filing  a  cross-complaint:  Woolery  v. 
Grayson,  110  Ind.  149.  This  does  not  appear  to  have  been  done, 
and  we  cannot  presume  that  it  was.  There  does  not  seem  to 
have  been  any  issue  tendered  or  made,  between  the  defendants. 
In  short,  there  does  not  appear  to  have  been  any  suit  pending 
between  them.  Any  judgment,  therefore,  that  the  court  may 
have  pronounced,  which  purported  to  settle  any  title  or  claim, 
between  the  defendants,  was  coram  non  judice,  and  void:  Mc- 
Fadden  v.  Eoss,  108  Ind.  512;  Griffin  v.  Wallace,  66  Ind.  410." 

*^»  It  is  asserted  in  Wilbridge  v.  Case,  2  Ind.  36,  that  "with- 
out an  issue,  nothing  is  tried,  and,  of  course,  nothing  determined, 
and  a  judgment  in  such  case  should  bind  neither  party."  Unless 
it  can  be  said  that  the  issue  raised  alone  by  the  petition  in  the 
partition  suit  was  sufficient  to  warrant  the  court  in  determining 
the  question  of  title  between  appellant  and  appellees  then  there 
was  no  other  issue,  as  we  have  seen,  under  which  it  could  have 
been  decided. 

The  facts  necessary  to  constitute  a  cause  of  action  in  favor 
of  the  Mabrys,  and  entitle  them,  under  the  statute,  to  a  partition 
of  their  alleged  moiety,  it  would  seem,  were  that  they  held  and 
owned  the  same  in  the  lands  described  in  their  petition,  undivid- 
ed, as  tenants  in  common  with  the  defendants.  These  appear  to 
have  been  the  only  material  issues  which  were  tendered  by  the  pe- 
tition to  the  defendants.  All  such  matters,  and  all  others  coming 
within  the  material  issues  in  the  case,  as  between  the  plaintiffs 
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and  defendants,  must  be  held  to  have  been  settled  by  the  judg- 
ment, and  as  to  such  matters  it  would  not  be  open  to  collateral 
attack.  But  it  cannot,  in  reason,  be  said  that  the  issue  so  raised 
by  the  petition  must  be  presumed  and  held  to  have  conclusively 
Bcttled  all  matters  between  the  defendants.  As  it  appears,  none 
of  the  defendants  filed  a  cross-complaint,  nor  in  any  manner 
appeared  to  the  action,  and  requested  partition  of  their  interests, 
and  in  reality  no  issue  was  raised  in  any  way  by  the  defendants 
as  between  each  other.  It  is  evident,  therefore,  under  such  cir- 
cumstances, in  the  light  of  the  authorities,  that  it  can  be  said 
that  the  court  was  not  called  upon,  nor  was  it  relevant  for  it, 
to  examine  into  and  determine  matters  of  an  adverse  nature  ex- 
isting between  any  of  the  defendants.  While  it  may  be  con- 
ceded that  under  section  386  of  Burns*  Revised  Statutes,  189-± 
(Rev.  Stats.  1881,  sec.  383),  the  defendants,  by  their  default  ^^o 
in  question,  as  between  them  and  Mabrys,  the  plaintiffs,  must 
be  deemed  to  have  admitted  all  the  material  and  traversable 
averments  constituting  the  cause  of  action.  That  such  is  or- 
dinarily the  result  of  a  defendant's  default,  has  been  repeatedly 
decided  by  this  court.  But  surely  the  rule  cannot  be  extended 
80  as  to  justify  a  holding  that  appellant,  by  her  default,  admit- 
ted that  she  was  seised  of  an  interest  in  the  realty  of  three-sev- 
enths only,  and  appellee,  her  codefendant,  of  one-seventh.  In 
fact,  we  fail  to  recognize  any  features  or  provisions  in  the  par- 
tition statute  which  can  be  said,  on  the  default  of  the  defend- 
ants in  the  action  instituted  by  the  Mabrys,  to  have  put  in  issue, 
ipso  facto,  any  title  or  interest  between  any  of  said  defendants, 
60  as  to  warrant  the  court  by  its  judgment  to  conclusively  adjudi- 
cate the  same.  Decisions  of  other  states,  to  which  we  have  been 
referred,  were  in  partition  proceedings  based  upon  statutes  quite 
different  from  our  oAvn,  and  therefore  are  not  influential  on 
the  question  here  involved.  The  case  of  Forder  v.  Davis,  38  Mo. 
107,  in  no  manner  lends  support  to  appellees'  contention.  The 
facts  in  that  case  were  dissimilar  from  those  in  this  appeal,  and 
the  statute  under  which  the  partition  there  involved  was  made 
differed,  in  an  essential  respect,  from  our  own.  It  is  true,  the 
Missouri  statute  required  the  petition  to  set  forth  the  titles  of 
all  the  parties  interested  in  the  lands,  but  it  also  required  the 
court  to  declare  the  interests  of  the  defendants  in  the  realty,  a* 
well  as  that  of  the  petitioner,  and  it  made  such  judgment  bind- 
ing and  conclusive  as  to  all  parties  to  the  proceedings. 

It  may  be  correctly  said  that  the  Mabrys  by  their  petition 
for  partition,  challenged  the  defendants,  one  and  all,  to  set  up 
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and  avail  themflelves  of  any  title  or  matter  whieli  would  defeat 
the  former  in  their  demands  for  partition,  or  which  would  dimin- 
ish the  *®^  interest  which  they  claimed  to  have  and  hold  in  the 
real  estate;  but  certainly  it  cannot  be  successfully  urged  that 
the  petition  also  required  or  compelled  the  appellant  to  present 
and  litigate  all  matters,  rights,  and  titles  as  between  herself 
and  appellee,  and,  having  failed  to  do  so,  she  must  now,  under 
the  circumstances,  be  held  to  be  precluded  by  the  court's  judg- 
ment in  ordering  and  confirming  partition  among  the  defend- 
ants. The  contention  that,  under  the  facts,  such  must  be  the 
result,  in  our  opinion  is  destitute  of  any  reasonable  support.  To 
affirm  such  a  rule  would  not  only,  as  we  believe,  operate  mis- 
chievously in  the  future,  but  would  manifestly  work  an  injustice 
in  the  case  at  bar.  That  defendants  in  a  partition  proceeding 
may,  between  themselves,  by  a  cross-complaint,  settle  all  legal 
or  equitable  rights  and  titles  is  well  settled:  Martindale  v.  Alex- 
ander, 26  Ind.  104;  89  Am.  Dec.  458;  Milligan  v.  Poole,  35  Ind. 
€4;  Ferris  v.  Eeed,  87  Ind.  133. 

Without  further  extending  this  opinion,  we  are  constrained 
to  hold  that  the  petition  filed  by  the  Mabrys  for  partition  did  not 
put  in  issue,  between  appellant  and  appellees,  the  title  which 
the  former  held  by  the  deed  from  the  latter,  and  therefore,  she 
is  not  precluded  or  estopped  by  the  judgment  from  asserting, 
as  against  appellees,  her  title  to  the  land  in  dispute  through  said 
•deed.  We  must  not  be  understood  as  holding  that,  had  appel- 
lant, under  the  circumstances,  been  satisfied  with  the  share  as- 
signed to  her,  and  had  accepted  and  acquiesced  in  such  partition, 
she  would  not  have  thereby  confirmed  the  same,  and  made  it 
effectual  between  her  and  the  appellee,  nor  as  to  what  would  be 
her  situation  were  this  controversy  between  her  and  an  innocent 
purchaser  for  value  from  appellee.  These  questions  are  not  in- 
volved, and  therefore  not  decided. 

***  It  follows  that  the  court  erred  in  its  conclusion  of  law,  and 
the  judgment  is  reversed,  and  the  cause  remanded  to  the  lower 
court,  with  instructions  to  restate  its  conclusion  in  favor  of  ap- 
pellant, and  render  its  judgment  quieting  her  title  to  the  lands 
in  question. 

ON  PETITION   FOB   REHEARING. 

PER  CURIAM.  The  appellee  in  this  cause  has  filed  what 
purports  to  be  a  petition  for  a  rehearing.  It  wholly  fails  to  re- 
spond to  the  requirements  of  rule  thirty-seven  of  this  court,  for 
the  reason  that  it  is  nothing  more  than  a  general  statement  to  the 
effect  that  the  judgment  of  the  court  on  the  former  hearing  was 
erroneous.    In  fact,  the  paper  which  is  denominated  a  "petition** 
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is  but  an  extended  argument  wherein  the  appellee  reiterates,  and 
attempts  more  fully  to  support  the  reasons  given  in  his  original 
brief,  in  opposition  to  a  reversal  of  the  judgment  of  the  lower 
court.  A  petition  for  a  rehearing,  in  this  court,  is  a  pleading, 
and  should  not  be  an  argument;  and  in  order  that  it  may  con- 
form to  the  rule  of  appellate  practice,  '*®**  as  it  seems  to  be  set- 
tled by  repeated  adjudications  of  this  court,  it  must  state  specifi- 
cally the  errors  which  the  petitioner  considers  the  court  com- 
mitted in  the  result  reached  in  the  former  hearing,  and  general 
statements,  or  assertions,  that  the  decision  is  erroneous,  will  not 
suffice.  An  applicant  for  a  rehearing  should  include  in  his  peti- 
tion all  the  grounds  upon  which  he  bases  his  claim  for  a  rehear- 
ing, and  those  not  included  therein,  will  be  deemed  by  the  court 
to  have  been  waived,  and  will  not  be  considered.  The  alleged 
petition  herein,  for  the  reasons  which  we  have  stated,  does  not 
comply  with  the  rule  as  required,  and  consequently  presents  no 
question  for  review.    It  is  therefore  overruled. 

CHIEF  JUSTICE  HOWARD  dissented.  He  said  that  the  plaintiff 
occupied  an  Inconsistent  position,  and  that  she  claimed  as  hers  eleven 
acres  of  land  which,  in  the  partition  suit,  were  set  off  by  metes  and 
bounds  to  her  brother  Daniel.  He  insisted  that  the  record  in  the 
partition  suit  showed  that  the  title  held  by  each  of  the  parties  was 
in  issue,  because  the  complaint  alleged  that  the  appellant  was  the 
owner  of  three-sevenths  of  the  property,  and  that  her  brother  Dan- 
iel was  the  owner  of  one-seventh,  whereas  she  now  claimed  that 
she  was  the  owner  of  four-sevenths,  and  he  was  not  the  owner 
of  any  interest  whatever,  and  that  whatever  ownership  she  then 
had  in  the  land  was  in  issue  and  before  the  court  for  determina- 
tion, and  that  the  court,  having  adjudged  that  she  was  the  owner 
of  three-sevenths  only  in  value  and  set  aside  that  portion  to  be 
held  in  severalty,  the  judgment  was  conclusive,  and  her  only  reme- 
dy was  by  some  proceeding  to  correct  that  judgment.  He  ad- 
mitted that  the  particular  nature  and  duration  of  title  were  not 
In  every  case  an  issue  in  a  partition  suit,  that  the  judgment,  In 
such  suit,  operated  only  upon  the  title  held  at  the  time  It  was  in- 
stituted, and  not  upon  any  after-acquired  title,  citing  Freeman  on 
Cotenancy,  sec.  533;  Kitts  v.  Willson,  140  Ind.  604.  It  was  not, 
he  said,  however,  contended  In  the  present  case  that  the  appol'ant 
hold  any  title  In  addition  to  that  held  by  her  when  the  suit  in  par- 
tition was  commenced,  and  he  cited  various  Indiana  cases  hold- 
ing judgments  in  partition  to  be  conclusive,  including  Isbell  v. 
Stewart,  125  Ind.  112;  Brown  v.  Grepe,  135  Ind.  4;  Irvin  v.  Buckles, 
118  Ind.  389;  Wright  v.  Nipple,  92  Ind.  310. 


PARTITION  —  EFFECT  OF  JUDGMENT  IN  —  CONCLUSIVE- 
NESS.— At  common  law  the  effect  of  a  judgment  In  partition  was 
only  to  vest  in  each  party  a  sole  seisin  in  his  allotment,  and  ascer- 
tain and  affirm  the  possession  of  the  cotenants  as  between  thim- 
selves:  Extended  note  to  Nicely  v.  Boyles,  40  Am.  Dec.  640.    The 
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office  of  Buch  a  decree  Is  not  to  transfer  title  of  lands  from  the  de- 
cedent to  his  heirs,  but  merely  to  divide  what  descends  to  the  heirs: 
Dresher  v,  Allentown  Water  Co.,  52  Pa.  St.  225;  91  Am.  Dec.  150. 
It  does  not  decide  title  nor  create  any  new  title;  and  parties  to  the 
proceeding,  made  such  by  publication,  and  without  actual  notice,  aie 
not  estopped  thereby  from  setting  up  their  legal  title:  McBain  v. 
McBaln,  15  Ohio  St.  337;  86  Am.  Dec.  478;  Nicely  v.  Boyles,  4  Humph. 
177;  40  Am.  Dec.  638.  But  the  rule  that  a  judgment  Is  conclusive 
on  all  the  Issues  determined  by  It,  applies  as  well  to  Judgments  In 
partition  as  to  judgments  in  any  other  form  or  kind  of  actions; 
and  if  title  be  put  in  issue,  it  Is  bound  by  the  judgment:  Extended 
note  to  Nicely  v.  Boyles,  40  Am.  Dec.  640.  See  Grisby  v.  Peak, 
68  Tex.  235;  2  Am.  St.  Kep.  487;  MorriU  v.  Morrill,  20  Or.  96;  23 
Am.  St.  Kep.  95. 


Franklin  National  Bank  v.  Whitehead. 

[149  Indiana,  560.] 

PLEDGES.— To  constitute  a  valid  pledge  there  must  be  an 
actual  or  symbolical  delivery  of  possession  of  the  thing  pledged, 
and  to  preserve  the  pledge  the  pledgee  must  retain  that  posses- 
sion. If  the  property  is  in  the  possession  of  a  warehouseman  who 
has  given  a  warehouse  receipt  therefor,  the  indorsement  and  de- 
liveiy  of  that  receipt  are  equivalent  to  the  delivery  of  the  property 
described  therein. 

A  CORPORATION  POSSESSES  ONLY  SUCH  POWERS  as 
are  expressly  given  it  by  law,  and  such  implied  powers  as  are  neces- 
sary to  enable  it  to  exercise  the  express  powers  thus  given. 

A  CORPORATION  ORGANIZED  TO  MANUFACTURE 
NAILS  AND  OTHER  PRODUCTS  of  iron  and  steel  Is  not  author- 
ized to  engage  in  the  business  of  a  public  warehouseman,  nor  to 
issue  warehouse  receipts. 

CORPORATION,  AUTHORITY  OF  TO  CARRY  ON  BUSI- 
NESS AS  A  WAREHOUSEMAN.— Though  a  statute  declares  that 
any  person  or  incorporated  company  desiring  to  keep  a  public  ware- 
house shall  be  entitled  to  do  so  upon  receiving  a  permit  therefor 
from  the  auditor  of  the  county,  it  does  not  authorize  the  carrying 
on  of  the  business  of  warehouseman  by  a  corporation  organized  for 
an  entirely  different  purpose,  as,  for  Instance,  to  carry  on  the  busi- 
ness of  manufacturing  and  selling  nails  and  other  products  of  st.el 
and  iron. 

A  WAREHOUSEMAN  IS  a  person  who  receives  goods  and 
merchandise  to  be  stored  in  a  warehouse  for  hire. 

WAREHOUSEMAN,  WHO  IS  NOT.— A  corporation  which 
never  operated  a  warehouse,  nor  issued  warehouse  receipts,  ex- 
cept upon  its  own  property  for  the  purpose  of  securing  loans  theie- 
on,  does  not  carry  on  the  business  of  a  warehouseman,  either  pub- 
lic or  private. 

WAREHOUSE  RECEIPTS,  WHO  MAY  ISSUE.— It  Is  only 
those  persons  who  pursue  the  calling  of  a  warehouseman,  that  is, 
receive  and  store  goods  In  a  warehouse  as  a  business  for  profit,  that 
have  the  power  to  Issue  a  technical  warehouse  receipt,  the  trans- 
fer of  which  is  a  good  delivery  of  the  goods  represented  by  it. 

WAREHOUSE  RECEIPTS  ISSUED  UPON  WAREHOUSE- 
MAN'S OWN  PROPERTY.— What  purports  to  be  a  warehouse  re- 
ceipt Issued  by  a  corporation  upon  Its  own  property,  which  remains 
in  Its  possession,  for  the  purpose  of  securing  a  loan  made  to  It,  does 
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not  create  any  lien,  and  Is  void  under  a  statute  declaring  that  no 
assignment  of  goods  by  way  of  mortgage  shall  be  valid  against  any 
other  person  than  the  parties  thereto,  where  such  goods  are  not 
delivered  to  the  mortgagee  or  assignee,  unless  such  assignment  or 
mortgage  shall  be  duly  aclinowledged  and  recorded. 

WAREHOUSE  RECEIPT  ISSUED  WITHOUT  AUTHORI- 
TY AS  COIiLATERAL.— If  a  debtor  who  is  not  a  warehouseman 
issues  a  receipt  purporting  to  be  a  wareliouse  receipt  on  property 
in  his  possession  and  owned  by  him,  for  the  sole  purpose  of  secur- 
ing a  credit,  it  is  not  in  any  sense  a  warehouse  receipt. 

ESTOPPEL  AGAINST  CONTESTING  WAREHOUSE  RE- 
CEIPT.—One  who  is  not  a  Avarehouseman,  but  who  issues  what 
purports  to  be  a  warehouse  receipt  on  his  own  property  for  the  pur- 
pose of  securing  a  creditor,  is  not  estopped  from  proving  that  he 
was  never  a  warehouseman,  where  the  creditor  had  linowledge  of 
ilie  true  state  of  facts,  and  was  not  deceived  by  any  action  of  the 
debtor. 

LAW,  KNOWLEDGE  OF.— ONE  DEALING  WITH  A  COR- 
PORATION organized  for  the  purpose  of  carrying  on  manufactur- 
ing and  mining  is  bound  to  Ijnow  that  it  had  no  power  to  carry  on 
the  business  of  a  public  or  private  warehouseman  or  to  issue  ware- 
house receipts,  and  that  a  public  warehouseman  has  no  authoii.y 
to  i.ssue  receipts  on  his  own  property  in  his  public  warehouse  as 
security  for  his  own  debt  or  the  debts  of  others. 

A  CORPORATION  MAY  URGE  THE  DEFENSE  OF  UL- 
TRA VIRES  as  against  its  contract  forbidden  by  statute  or  con- 
trary to  public  policy,  though  it  has  received  the  benefit  thereof. 

PLEDGE,  DELIVERY  NOT  SUFFICIENT  TO  SUPPORT. 
The  setting  apart  of  property  for  the  benefit  of  a  pledgee  is  not 
a  sufficient  delivery  to  support  the  pledge,  where  he  had  no  knowl- 
edge of  such  setting  apart,  and  never  tooli  possession  of  the  prop- 
erty. 

A  MORTGAGE  OR  ASSIGNMENT  OF  GOODS  AS  A  SE- 
CURITY IS  VOID  even  as  against  creditors  having  notice  thereof 
If  it  is  neither  acljnowledged,  recorded,  nor  accompanied  by  a  de- 
livery to  the  mortgagee  or  the  pledgee  of  the  property  subject 
thereto. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS.— 
The  title  of  an  assignee  for  the  benefit  of  creditors  prevails  over 
that  of  a  prior  assignee  or  mortgagee  whose  assignment  or  mort- 
gage is  void  against  creditors,  because  neither  aclinowledged,  re- 
corded, nor  followed  by  a  delivery  of  the  possession  of  the  property 
subject  thereto. 

AN  ASSIGNEE  FOR  THE  BENEFIT  OF  CREDITORS 
REPRESENTS,  and  stands  in  the  place  of,  creditors  of  the  assign- 
or, and  has  the  right  to  contest  claims  and  assert  rights  which,  at 
the  assignment,  they  had  a  right  to  contest  or  assert. 

RECEIVERS  OF  INSOLVENT  CORPORATIONS  MAY 
RESIST  MORTGAGES  AND  ASSIGNMENTS  void  because  not 
aclinowledged,  recorded,  nor  accompanied  by  a  delivery  of  the  prop- 
erty mortgaged  or  assigned. 

CORPORATIONS,  TRUST  FUNDS.— When  a  court  takes 
possession  of  the  property  of  an  insolvent  corporation  for  admin- 
istration and  appoints  a  receiver,  such  property  becomes  a  tiust 
fund  for  the  payment  of  its  debts. 

RECEIVERS,  CREDITORS'  RIGHT  TO  CONTEST 
CLAIMS  AFTER  THE  APPOINTMENT  OF.— Where  a  receiver 
has  been  appointed  of  the  property  of  an  insolvent  corporation,  a 
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general  creditor  having  a  lien  tliereon,  has  a  right  to  intervene  and 
contest  the  validity  and  priority  of  other  claims  or  asserted  liens. 
A  RECEIVER  OF  AN  INSOLVENT  CORPORATION  REP- 
RESENTS ITS  CREDITORS  AS  WELL  AS  ITS  STOCKHOLD- 
ERS, and  holds  the  property  for  the  benefit  of  both.  He  Is  a 
trustee  for  both,  and  a  trustee  for  the  creditors  may  maintain  and 
defend  actions  which  the  corporation  could  not,  and  hence  may 
avoid  a  mortgage  or  assignment  of  goods  on  any  ground  open  lo 
the  creditors  of  the  corporation. 

Daniel  Waite  Howe  and  Baker  &  Daniels,  for  the  appellants. 

W.  A.  Ketcham,  Morris,  Newberger  &  Curtis,  and  F.  E.  Mat- 
son,  for  the  appellees. 

'^^  MONKS,  J.  In  January,  1894,  in  a  proceeding  brought 
for  that  purpose,  the  court  below  appointed  a  receiver  for  the 
Greenfield  Iron  and  Nail  Company,  an  insolvent  corporation, 
located  at  Greenfield,  Indiana,  who  took  possession  of  the  prop- 
erty of  said  corporation  under  the  order  of  the  court,  for  the 
purpose  of  applying  its  assets  to  the  payment  of  its  debts.  Ap- 
pellants, two  of  the  creditors  of  said  corporation,  filed  their  sep- 
arate intervening  petitions,  claiming  that  by  virtue  of  certain 
receipts,  purporting  to  be  public  warehouse  receipts,  issued  by 
said  corporation,  they  had  liens  upon  a  large  portion  of  the 
property  of  said  ^^^  corporation,  and  were  entitled  to  have  the 
same  set.  apart  and  applied  to  the  payment  of  their  claims.  To 
these  intervening  petitions  the  receiver  and  the  First  National 
Bank  of  Brazil,  on  behalf  of  themselves  and  the  other  general 
creditors,  filed  separate  answers.  The  court  made  a  special  find- 
ing of  facts,  upon  which  conclusions  of  law  were  stated  against 
the  Franklin  National  Bank  of  Brazil,  on  behalf  of  themselves 
and  intervening  petitioners,  and,  over  their  separate  motions 
for  a  new  trial,  judgment  was  rendered  against  them. 

The  errors  assigned  call  in  question  each  conclusion  of  law 
and  the  action  of  the  court  in  overruling  the  motions  for  a  new 
trial.  It  appears  from  the  special  finding  that  the  Greenfield 
Iron  and  Nail  Company  was  organized  on  November  3,  1889, 
under  the  laws  for  the  incorporation  of  manufacturing  and  min- 
ing companies,  having  its  ofiice  and  principal  place  of  business 
at  the  city  of  Greenfield,  Indiana.  The  object  of  said  corpora- 
tion, as  set  forth  in  its  articles  of  association  was,  "the  manu- 
facture and  sale  of  nails,  and  other  products  of  steel  and  iron."" 
In  December,  1890,  said  company  made  a  written  application  to 
the  auditor  of  Hancock  county  for  a  permit  to  keep  a  public 
warehouse,  and  received  a  paper  purporting  to  authorize  it  to 
operate  a  public  warehouse  of  class  B.     Said  company  never 
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owned  or  operated  a  public  warehouse  of  either  class  A  or  B, 
or  pretended  to,  other  than  the  room  used  in  the  manufacture 
of  nails,  never  received  any  goods,  wares,  or  merchandise  on 
storage,  or  owned  or  leased  a  place  for  the  storage  of  goods, 
and  never  issued  any  papers  purporting  to  be  warehouse 
receipts,  except  the  papers  so  designated  in  this  case,  and  a  sim- 
ilar one  to  one  of  appellants,  the  Franklin  National  Bank,  in  a 
transaction  similar  to  the  one  in  which  said  bank  received  the 
papers  mentioned  ^^^  in  its  intervening  petition.  The  effort 
of  said  Greenfield  Iron  and  Nail  Company  to  occupy  the  position 
of  a  warehouseman  was  to  enable  it  to  borrow  money  without 
impairing  its  credit  by  giving  chattel  mortgages  or  making 
pledges  of  its  stock.  While  the  company  was  engaged  in  carry- 
ing on  its  business,  the  nails  manufactured  were  put  in  kegs,  and 
upon  the  head  of  each  keg  was  branded  the  name  of  the  company 
and  the  kind  and  size  of  nails  contained  therein,  and  the  kegs 
were  placed  in  rows  on  one  side  of  the  rooms  where  made.  Prior 
to  December  9,  1890,  the  Greenfield  Iron  and  Nail  Company,  by 
its  president,  applied  to  appellant,  the  Franklin  National  Bank, 
for  a  loan  of  five  thousand  dollars  and  promised  to  secure  said 
loan  by  giving  as  collateral  security  therefor  a  warehouse  receipt 
covering  nails  of  sufficient  value  belonging  to  said  company; 
and  on  the  9th  of  December,  1890,  said  bank  loaned  said  com- 
pany five  thousand  dollars,  for  which  said  company  executed  its 
note,  payable  one  hundred  and  twenty  days  after  date,  indorsed 
by  five  persons;  and  it  was  required  that  said  company  should 
fillip  and  store  said  nails  in  a  regular  warehouse  in  Indianapolis. 
Afterward,  in  January,  1891,  said  company  made  out  a  state- 
ment showing  the  sale  of  two  thousand  six  hundred  and  seventy 
kegs  of  nails  and  the  size  and  kind  of  nails  in  each  keg,  to  said 
bank,  valued  at  five  thousand  and  nine  dollars  and  ninety-five 
cents,  and  at  the  same  time  made  out  a  receipt  which  recited  that 
the  Greenfield  Iron  and  Nail  Company,  in  its  capacity  of  a  pub- 
lic warehouseman,  hereby  certifies  that  it  has  received  of  the 
Franklin  National  Bank  the  following  described  property  (de- 
scribing the  kegs  of  nails  the  same  as  in  the  invoice  aforesaid, 
except  no  value  is  mentioned,  and  the  words  "marked  TLot  A,'  " 
were  used),  which  is  deliverable  to  the  order  of  said  Franklin 
National  Bank  upon  the  return  of  "this  receipt  and  the  payment 
or  tender  of  proper  charges."  This  receipt  was  signed  by  the 
*^*^  company.  Both  of  these  papers  were  delivered  by  said  com- 
pany to  the  bank  for  the  purpose  of  complying  with  its  promise 
to  secure  said  note.    Afterward,  in  April  and  May,  1891,  loans 
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were  made  by  the  National  Bank  of  Rockville  to  said  company, 
under  like  arrangements  and  conditions,  to  secure  which  like 
papers,  except  the  kegs  of  nails  were  not  designated  as  being 
marked  "Lot  A"  or  otherwise,  were  executed  and  delivered  to 
the  National  Bank  of  Eockville.  Afterward,  in  July,  1893,  th© 
company  executed  and  delivered  to  the  Eockville  Bank,  as  ad- 
ditional security  for  said  loans,  papers  of  like  kind  for  "800  kegs 
of  cut  steel  nails  10  d  com."  No  nails  were  in  fact  sold  by  said 
company  to  either  of  said  banks,  and  said  bank  made  no  actual 
deposit  of  nails  with  the  company,  but  said  company,  at  the  time 
said  papers  were  delivered,  had  in  its  general  stock,  in  its  man- 
ufacturing establishment  at  Greenfield,  nails  of  the  kind  de- 
scribed in  said  receipts.  The  failure  of  said  company  to  ship  the 
nails  to  Indianapolis,  as  agreed  with  the  Franklin  National  Bank, 
was  not  known  or  assented  to  until  said  receipt  and  invoice  were 
received  and  accepted  by  said  bank,  about  February  1, 1891.  The 
nails  described  in  said  several  receipts  were  not  removed  from 
the  room  where  manufactured  and  were  not  set  apart  or  separated 
from  the  general  stock  then  on  hand  of  the  same  and  different 
kinds,  nor  were  they  marked  "A,"  or  in  any  other  manner  except 
in  common  with  all  other  nails  manufactured  by  said  company. 
The  bank  officers  of  said  bank  did  not  know  the  method  of  man- 
ufacture and  storage  of  said  nails  or  the  kind  of  place  where 
stored,  or  that  said  nails,  described  in  the  receipt  of  the  Franklin 
National  Bank,  had  not  been  set  apart  and  marked  "Lot  A,"  as 
indicated  in  said  receipt  to  the  Franklin  National  Bank.  Nor 
did  they  make  any  ^^^  inquiry  or  effort  to  ascertain  the  char- 
acter of  the  pretended  warehouse  at  Greenfield,  or  whether  said 
nails  were  stored  therein  or  at  any  other  place,  or  as  to  what 
had  been  done  or  was  being  done  with  respect  to  said  nails,  but 
wholly  relied  upon  said  receipts.  The  loans  evidenced  by  said 
notes  were  renewed  from  time  to  time  by  giving  other  notes 
with  the  same  indorsers;  and  the  same  were  accepted  by  the 
banks  in  reliance  upon  the  papers  held,  respectively,  as  security 
for  said  loans.  After  the  execution  of  said  receipts  the  Green- 
field Iron  and  Nail  Company  continued  to  manufacture  nails, 
and  when  so  manufactured  the  kegs  in  which  they  were  placed 
were  mingled  indiscriminately  with  other  kegs  containing  nails 
of  a  similar  kind  on  hand  at  the  dates  of  the  execution  of  said 
receipts  to  said  banks,  and  kept  in  the  company^s  building,  and 
Bales  were  made  by  the  company  from  time  to  time,  and  the  nails 
sold  were  taken  indiscriminately  from  the  stock  on  hand,  and 
no  effort  was  made  to  distinguish  between  the  nails  on  hand  when 
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said  receipts  were  executed  and  those  subsequently  made.  That 
at  the  time  of  the  execution  and  acceptance  of  said  receipts,  the 
nail  company  and  the  appellants  intended  to  create  a  valid  lien 
on  the  nails  therein  described,  as  collateral  security  for  said 
loans.  On  January  4,  1894,  the  president  of  the  Greenfield  Iron 
and  Nail  Company  gave  directions  that  nails  of  the  same  kind  and 
quality  specified  in  the  receipts  held  by  said  banks,  respectively, 
be  set  apari;  and  marked  for  said  banks.  On  said  day  the  com- 
pany, to  secure  the  Franklin  National  Bank  a  lien  on  said  nails, 
without  the  knowledge  of  said  bank,  commenced  to  set  apart 
nails  of  the  same  kind,  quality,  and  description  as  those  men- 
tioned in  the  receipt  given  to  said  bank,  so  far  as  they  were 
on  hand,  and  the  same  were  placed  in  piles  and  separated  from 
other  nails,  and  the  piles  ^^"^  so  set  apart  were  designated  as 
"Lot  1."  This  was  completed  on  January  13,  1894,  before  the 
appointment  of  a  receiver.  It  cannot  be  determined  how  many 
of  the  nails,  if  any,  so  set  apart  were  on  hand  when  said  re- 
ceipt was  given  to  said  bank.  No  nails  were  set  apart  for  the 
Rockville  bank  for  the  lack  of  time,  as  the  receiver  was  ap- 
pointed immediately  after  the  completion  of  the  work  of  set- 
ting apart  the  nails  designated  'T<ot  I.**  At  the  time  the  order 
was  given  to  set  apart  said  nails,  on  January  12,  1894,  the  Green- 
field Iron  and  Nail  Company  was  insolvent  and  in  embarrassed 
circumstances,  and  was  unable  to  meet  or  pay  the  claims  against 
?t,  and  when  said  order  was  given  the  officers  of  said  company 
well  knew  that  said  company  could  not  continue  in  business, 
and  said  order  was  made  in  contemplation  and  expectation  of 
the  appointment  of  a  receiver,  and  that  the  same  would  be 
wound  up  as  an  insolvent  concern.  The  receiver  was  appointed 
on  January  13,  1894,  and  took  possession  of  the  property  of 
said  company,  including  the  nails,  in  separate  piles  designated 
as  "Lot  I,**  but  in  resorting  the  nails  in  order  to  take  an  in- 
voice, and  in  removing  them  from  exposure  to  the  weather, 
the  nails  in  said  piles  were  mingled  with  other  nails  of  the  same 
kind  in  the  building.  No  warehouse  charges  for  storage  or 
other  expenses  were  charged  by  said  company  against  the  hold- 
ers of  said  receipts,  nor  was  any  scale  or  schedule  of  charge* 
ever  fixed  or  adopted  by  said  company. 

To  constitute  a  valid  pledge,  there  must  be  an  actual  or  sym- 
bolical delivery  of  possession  of  the  thing  pledged,  and,  to  pre- 
serve the  pledge,  the  pledgee  must  retain  the  possession  of  the 
property.  Ordinarily  the  physical  possession  of  the  property 
18  delivered  to  and  retained  by  the  pledgee.    If,  however,  the 
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property  is  delivered  by  tlie  owner  to  a  warehouseman  and  a 
'^^^  warehouse  receipt  is  given  therefor  by  the  warehouseman, 
the  indorsement  of  the  warehouse  receipt,  and  the  delivery  there- 
of to  the  pledgee  is  regarded,  in  law,  as  the  delivery  of  posses- 
eion  to  the  pledgee  of  the  property  described  in  the  warehouse 
receipt:  Burns'  Eev.  Stats.  1894,  sees.  8716,  8722,  8729  (Horner'a 
Eev.  Stats.  1897,  sees.  6537,  6543,  6550);  Hale  on  Bailments, 
127;  Jones  on  Pledges,  sees.  23,  280,  281,  287. 

The  first  question  to  be  determined  is  whether  the  Greenfield 
Iron  and  Nail  Company  was  authorized  to  engage  in  the  business 
of  public  warehouseman,  and  as  such  issue  warehouse  receipts. 

The  special  finding  shows  that  said  Greenfield  Iron  and  Nail 
Company  was  organized  under  the  laws  for  the  incorporation 
of  manufacturing  and  mining  companies,  and  that  its  object, 
as  stated  in  the  articles  of  association,  was  to  manufacture  and 
sell  nails  and  other  products  of  steel  and  iron.  A  corporation 
possesses  only  such  powers  as  are  expressly  given  by  law,  and 
such  implied  powers  as  are  necessary  to  enable  them  to  exer- 
cise the  power  expressly  given:  State  Board  v.  Citizens'  Street 
Ey.  Co.,  47  Ind.  407,  409;  17  Am.  Eep.  702;  Clark  on  Corpora- 
tions, 120.  The  business  of  public  warehouseman  was  not  nec- 
essary or  incidental  to  the  business  of  said  company  in  manu- 
facturing or  selling  nails  or  other  products  of  steel  or  iron.  It 
is  evident  that  such  company  was  not  authorized,  by  the  laws 
under  which  it  was  organized,  to  engage  in  the  business  of 
public  warehouseman  or  to  issue  warehouse  receipts. 

It  is  insisted,  however,  by  appellants,  that  as  said  company 
made  a  written  application  to  the  auditor  of  Hancock  county, 
and  obtained  a  permit  from  him  to  carry  on  the  business  of 
public  warehouseman  under  the  provisions  of  section  8704  of 
Burns'  Eevised  Statutes  1894  (Homer's  Eev.  Stats.  1897,  sec. 
6525),  it  was  fully  authorized,  by  said  ^^^  section,  to  carry  on 
that  business  and  issue  warehouse  receipts. 

The  section  referred  to  is  the  first  section  of  the  public  ware- 
house act  of  1875,  as  amended  in  1879,  and  the  part  relied  upon 
by  appellants  is  as  follows:  "Any  person  or  incorporated  com- 
pany desiring  to  keep  any  such  public  warehouse  shall  be  en- 
titled to  do  so  upon  receiving  a  permit  therefor  from  the  auditor 
of  the  county  in  which  such  warehouse  shall  be  kept":  Bums* 
Eev.  Stats.  1894,  sec.  8704.  If  appellants'  construction  of  said 
section  is  the  correct  one,  then  all  the  corporations  in  the  state,, 
whether  educational,  charitable,  religious,  commercial,  or  other- 
wise, whatever  may  be  the  provisions  of  the  law  under  which 
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organized,  are  given  the  right  of  going  into  and  carrying  on 
the  business  of  public  warehousemen.  While  the  language 
quoted  from  said  section  is  very  broad,  it  was  certainly  not  the 
intention  of  the  legislature  to  confer  on  all  the  corporations  in 
the  state,  without  regard  to  the  law  under  which  they  were  or- 
ganized, and  the  purposes  and  objects  of  their  organization,  the 
privileges  of  public  warehousemen.  As  well  hold  that  persons 
without  capacity  to  contract  on  account  of  infancy,  insanity,  or 
other  disqualifications  were,  by  said  statute,  authorized  to  en- 
gage in  the  business  of  public  warehousemen  and  execute  valid 
warehouse  receipts. 

A  warehouseman  is  defined  to  be  the  owner  of  a  warehouse; 
one  who,  as  a  business  and  for  hire,  keeps  and  stores  the  goods 
of  others:  Black's  Law  Dictionary.  A  person  who  receives  goods 
and  merchandise  to  be  stored  in  his  warehouse  for  hire:  Bouvier's 
Law  Dictionary;  28  Am.  &  Eng.  Ency.  of  Law,  636,  637;  Edwards 
on  Bailments,  sec.  332;  Hale  on  Bailments,  238. 

Only  such  corporations  as  are  authorized  by  the  law  under 
which  they  are  organized  to  carry  on  the  business  ^''^  of  ware- 
houseman can  avail  themselves  of  the  provisions  of  said  act  of 
'1875  (Acts  1875,  p.  172),  as  amended  by  the  act  of  1879  (Acts 
1879,  p.  230),  being  sections  8704,  8719  of  Burns'  Revised  Stat- 
utes, 1894  (Horner's  Rev.  Stats.  1897,  sees.  6525,  6540).  It  fol- 
lows that  said  nail  company  was  not  authorized  to  operate  as  a 
public  warehouseman,  or  issue  any  warehouse  receipts  under  the 
provision  of  said  act  of  1875,  as  amended  by  the  act  of  1879. 

Appellants  insist  that,  if  the  nail  company  could  not  become 
a  public  warehouseman,  then  its  acts,  as  stated  in  the  special 
finding,  made  it  a  private  warehouseman,  under  the  act  of  1879 
(Acta  1879,  p.  231;  Burns'  Rev.  Stats.  1894;  sees.  8720-8729; 
Horner's  Rev.  Stats.,  1897,  sees.  6541,  6550),  and  the  receipts 
issued  to  appellants  are  sufficient,  in  equity,  to  carry  out  the  in- 
tent of  the  nail  company  and  appellants,  by  creating  in  appel- 
lants a  lien  upon  the  nails  described  in  said  receipts. 

Section  8720  (6541),  supra,  provides  that  '*Every  person,  firm, 
company  or  corporation,  receiving  cotton,  tobacco,  pork,  grain, 
com,  rye,  oats,  wheat,  hemp,  whisky,  coal,  any  kind  of  produce, 
wares,  merchandise,  commodity,  or  any  other  kind  or  description 
of  personal  property  or  thing  whatever,  in  store,  or  undertaking 
to  receive  or  take  care  of  the  same,  with  or  without  compensa- 
tion or  reward  therefor,  shall  be  deemed  and  held  to  be  a  ware- 
houseman." Said  nail  company  was  not  authorized  by  the  law 
under  which  it  was  organized  to  engage  in  the  business  of  pri- 
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vate  warehouseman  Any  more  than  it  was  authorized  to  carry 
on  the  business  of  public  warehouseman,  and  the  special  find- 
ing shows  that  the  said  nail  company  never  received  any  goods, 
wares,  or  merchandise  or  other  property  on  store  from  any  one, 
and  that  it  was  not  engaged  in  business  as  a  warehouseman  and 
never  had  been,  and  did  not  operate  a  warehouse,  and  that 
^"^  no  receipts  were  ever  issued  by  it,  except  to  said  appellants. 
It  is  clear  from  the  finding  that  the  nail  company  never  in  fact 
kept  a  warehouse  to  store  goods  in,  and  was  not  engaged  in  busi- 
ness as  a  public  or  private  warehouseman,  nor  was  it  authorized 
to  engage  in  such  business.  In  Sinsheimer  v.  Whitely,  111  Cal. 
378,  62  Am.  St.  Rep.  192,  the  court  said:  "It  is  only  persons 
who  pursue  the  calling  of  warehousemen — that  is,  receive  and 
store  goods  in  a  warehouse  as  a  business  for  profit — that  have 
the  power  to  issue  a  technical  warehouse  receipt,  the  transfer 
of  which  is  a  good  delivery  of  the  goods  represented  by  it:  Shep- 
ardson  v.  Oary,  29  Wis.  42;  Bucher  v.  Commonwealth,  103  Pa. 
St.  534;  Edwards  on  Bailments,  sec.  332." " 

In  Minnesota,  where  the  rule  that  a  warehouseman  can  pledge 
his  own  goods  in  his  warehouse  to  secure  an  indebtedness,  by 
issuing  a  warehouse  receipt  to  the  pledgee,  prevails,  it  is  held 
that  one  who  is  not  a  warehouseman  cannot  give  a  valid  ware- 
house receipt  upon  his  own  property,  in  his  own  possession,  to 
secure  his  own  debt:  National  etc.  Bank  v.  Wilder,  34  Minn. 
149,  155,  157;  Fishback  v.  Van  Dusen,  33  Minn.  111.  In  the 
case  of  National  etc.  Bank  v.  Wilder,  34  Minn.  149,  155,  157, 
the  court  said:  "The  owner  of  goods,  if  a  warehouseman,  can 
pledge  the  same  by  issuing  and  delivering  his  own  warehouse 

receipt  to  the  pledgee When  the  pledgor  or  the  vendor 

is  a  warehouseman,  the  public  has  notice  from  that  fact  that  the 
title  and  legal  possession  of  property  in  his  warehouse  may  be 
in  others,  although  the  actual  physical  possession  is  in  him- 
self." 

In  Geilfuss  v.  Corrigan,  95  Wis.  651,  60  Am.  St.  Rep.  143, 
one  Schleisinger  owned  two  corporations — one  the  Buffalo  Min- 
ing Company,  a  mining  corporation  engaged  in  mining  ore  in 
Michigan;  the  other  the  Douglas  Furnace  Company,  engaged 
in  ^'^^  smelting  ore  in  Pennsylvania;  the  furnace  company  had 
a  large  stock  of  pig  iron  constantly  on  hand  in  its  yards  in 
Pennsylvania.  In  order  to  raise  money  for  the  furnace  company 
Schleisinger  caused  the  furnace  company  to  issue  apparent  stor- 
age receipts  to  the  mining  company,  without  consideration  and 
without  agreement  to  purchase,  and  without  selection  or  deliv- 
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ery,  and  with,  the  agreement  that  the  receipts  should  be  re- 
turned whenever  the  furnace  company  needed  them  on  account 
of  sales  of  iron.  On  receiving  the  receipts,  he  borrowed  money 
of  the  plaintiff  bank  upon  the  notes  of  the  mining  company, 
secured  by  assignment  of  the  receipts  as  collateral.  The  plain- 
tiff bank  took  said  receipts  innocently,  and  without  knowledge 
of  any  defect.  The  court  said:  "In  order  to  be  such  [ware- 
house receipts]  they  must  be  issued  by  a  warehouseman  or  one 
openly  engaged  in  the  business  of  storing  property  for  others 

for  a  compensation :  Bucher  v.  Commonwealth,  103  Pa. 

St.  528;  Shepardson  v.  Gary,  29  Wis.  34.  And  the  fact  that 
the  receipt  was  executed  by  a  warehouseman  must  affirmatively 
appear  in  the  evidence:  Shepardson  v.  Gary,  29  Wis.  34.  Not 
only  was  there  no  proof  in  this  case  that  the  furnace  company 
was  in  the  warehousing  or  storage  business,  but,  on  the  con- 
trary, the  proof  was  conclusive  that  it  was  not  in  such  busi- 
ness, and  never  had  been.  The  fact  that  it  surreptitiously  is- 
sued the  false  receipts  in  question  did  not  constitute  it  a  ware- 
housing corporation.  As  well  might  it  be  argued  that  the  is- 
suance of  counterfeit  bank  bills  constitutes  the  counterfeiter 
a  bank.  It  seems  that,  had  the  receipts  been  negotiable  ware- 
house receipts,  the  bank  would  have  acquired  a  valid  lien  upon 
the  iron  they  represented  by  the  transfer  and  indorsement  of  the 

receipts  to  it  by  the  Buffalo  Mining  Company But  we 

may  dismiss  this  question,  because  they  were  not  ^"^^  such  cer- 
tificates, and  the  plaintiff  obtains  no  advantage  from  the  fact 
that  they  were  in  the  usual  form  thereof.  Nor  were  the  certifi- 
cates valid  as  chattel  mortgages  upon  the  iron  named  in  them, 
not  only  because  they  are  not  chattel  mortgages  in  legal  effect, 
but  also  because  by  the  law  of  Pennsylvania,  as  well  as  by  the 
law  of  Wisconsin,  a  chattel  mortgage  is  only  valid  as  to  third 
persons  when  filed  in  the  proper  office,  and  there  is  no  claim  of 
any  filing  here." 

The  private  warehouse  act  of  this  state  (Acts  1879,  p.  231; 
Burns'  Rev.  Stats.  1894,  sees.  8720-8729;  Homer's  Rev.  Stats., 
1897,  sees.  6541-6550),  is  substantially  the  same  as  the  ware- 
house act  of  March  6,  1869,  of  the  state  of  Kentucky,  and  was 
no  doubt  taken  from  that  act.  In  Mechanics'  Trust  Co.  v.  Dan- 
dridge  (Ky.,  Oct.  24, 1896),  37  S.  W.  Rep.  288,  Dandridge  gave  a 
receipt  purporting  to  be  a  warehouse  receipt  for  property  left 
in  his  possession,  which  receipt  was  pledged  to  Mason,  Gooch 
&  Hodge  Company  by  its  holder  as  collateral  security  for  a  debt, 
and  the  Kentucky  court  of  appeals,  in  construing  said  statute. 
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held  that  the  same  was  not  a  warehouse  receipt,  and  that  Mason, 
Gooch  &  Hodge  Company  had  no  lien  at  all  on  the  property. 
The  court  said:  "The  statute  ....  evidently  refers  to  only 
such  persons  as  in  fact  keep  a  warehouse  to  store  goods  in,  and 
are  engaged  in  that  husiness*-  It  cannot  be  that  it  was  the 
intention  of  the  legislature  to  provide  that  any  one  and  all  per- 
sons might  become  legal  warehousemen  by  simply  receiving  one 
particular  piece  of  property  in  store  and  issuing  a  receipt  there- 
for. There  is  no  pretense  that  Dandridge  was  engaged  in  keep- 
ing a  warehouse  and  storing  property  therein  as  a  business.  It 
therefore  follows  that  the  receipt  in  question  was  and  is  invalid 
and  ineffectual,  and  the  indorsement  thereof  passed  no  interest 
in  the  property.  It  is,  as  a  general  rule,  indispensable  that  pos- 
session must  accompany  ^''*  a  pledge  of  property  in  order  to 
vest  the  pledgee  with  a  title  or  interest  therein It  is  there- 
fore perfectly  manifest  that  there  was  no  change  of  possession, 
and  nothing  to  warn  the  public  of  any  change If  appel- 
lee [Mason,  Gooch  &  Hodge  Company]  desired  to  acquire  a 
lien  on  the  property,  it  could  have  done  so  by  obtaining  a  mort- 
gage, and  then  it  would  have  been  secure,  and  no  other  creditor 
need  to  have  been  misled.  It  is  not  necessary  to  discuss  the 
question  of  notice,  because  appellees  have  no  lien  at  all  on  the 
property,  and  it  is  wholly  immaterial  whether  the  appellant 
knew  of  the  receipt  or  not." 

It  follows  that  even  if  the  nail  company  was  authorized  by 
statute  to  engage  in  business  as  a  private  warehouseman,  it  not 
having  done  so,  said  receipts,  even  if  they  purported  to  be  is- 
sued by  it  as  a  private  warehouseman,  would  be  invalid  and  in- 
effectual and  would  not  create  a  lien  on  the  property  described 
therein.  Besides,  we  do  not  think  that  the  nail  company  had 
any  power  or  authority  to  issue  warehouse  receipts  upon  its 
own  property,  in  its  own  possession,  and  deliver  the  same  as  a 
pledge  to  secure  an  indebtedness,  even  if  it  was  engaged  in  busi- 
ness as  a  public  warehouseman,  and  was  fully  authorized  by 
the  law  to  carry  on  such  business.  Such  a, receipt  would  not, 
in  a  technical  sense,  be  a  warehouse  receipt,  and  even  if  be- 
tween the  parties  it  created  a  lien,  as  to  which  we  need  not  and 
do  not  decide,  it  would  be  void  as  against  all  other  persons, 
under  section  10  of  the  act  for  the  prevention  of  frauds  and  per- 
juries, being  section  6638  of  Burns'  Revised  Statutes  of  189t 
(Homer's  Rev.  Stats.  1897,  sec.  4913),  which  provides  that  "No 
assignment  of  goods,  by  way  of  mortgage,  shall  be  valid  against 
any  other  person  than  the  parties  thereto,  where  such  goods 
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are  not  delivered  to  the  mortgagee  or  assignee  and  retained  by 
him,  unless  such  assignment  or  mortgage  ^'^  shall  be  acknowl- 
edged, as  provided  in  case  of  deeds  of  conveyance,  and  recorded 
in  the  recorder's  office  of  the  county  where  the  mortgagor  re- 
sides, within  ten  days  after  the  execution  thereof":  Saint  Joseph 
Hydraulic  Co.  v.  Wilson,  133  Ind.  465,  474. 

It  may  be  true,  as  claimed  by  appellants,  that  a  private  ware- 
houseman is  authorized  by  section  5  of  the  act  of  1879,  page 
231,  being  section  8724  of  Burns'  Eevised  Statutes  of  1894  (Hor- 
ner's Rev.  Stats.  1897,  sec.  6545),  to  issue  warehouse  receipts 
for  his  own  property  actually  in  store  and  under  his  control 
at  the  time  of  giving  the  receipt.  The  entire  act  of  which  said 
section  8724  (6545),  supra,  forms  a  part,  seems  to  have  been 
taken  from  the  statute  of  Kentucky,  and  the  court  of  last  re- 
sort in  that  state  has  held  that  said  section  authorizes  a  ware- 
houseman to  issue  warehouse  receipts  upon  his  own  property  in. 
the  manner  and  under  the  conditions  provided  in  said  act: 
Cochran  v.  Eipy,  13  Bush,  495;  Ferguson  v.  Northern  Bank,  14 
Bush,  555;  29  Am.  Rep.  418.  If  a  private  warehouseman  has 
such  authority  in  this  state,  it  is  by  virtue  of  said  section  8724 
(6545),  supra,  and  without  said  section  he  would  have  no  such 
power:  Jones  on  Pledges,  sec.  325;  Hale  on  Bailments  and  Car- 
riers, 128.  Said  act,  however,  is  distinct  in  form  and  purpose 
from  the  public  warehouse  act  of  1875,  as  amended  March  29, 
1879,  sections  8704-8719  of  Burns'  Revised  Statutes  of  1894 
(Homer's  Rev.  Stats.  1897,  sees,  6525-6540),  and  said  acts  are 
entirely  independent  of  each  other:  Miller  v.  State,  144  Ind.  401, 
404,  It  is  clear  that  said  section  does  not  authorize  a  public 
warehouseman  to  issue  warehouse  receipts  on  his  own  property, 
nor  is  there  anything  in  the  public  warehouse  act  which  au- 
thorizes it. 

It  follows  that  a  public  warehouseman  would  have  no  more 
power  to  issue  a  warehouse  receipt  upon  his  own  property  in  his 
warehouse,  as  security  for  a  debt,  ^'*^  unless  there  was  a  statute 
expressly  authorizing  it,  than  would  a  debtor  who  is  not  a  ware- 
houseman. "WTiere  a  debtor  who  is  not  a  warehouseman  issues 
a  receipt  purporting  to  be  a  warehouse  receipt,  on  property  in 
his  possession  and  owned  by  him,  for  the  sole  purpose  of  secur- 
ing a  creditor,  the  same  is  not  in  any  sense  a  warehouse  receipt: 
Conrad  v.  Fisher,  37  Mo.  App.  4352;  Mechanics'  Trust  Co.  v. 
Dandridge  (Ky.,  Oct.  24,  1896);  Sinsheimer  v,  Whitely,  111  Cal. 
378;  52  Am.  St.  Rep.  193;  Geilfuss  v.  Corrigan,  95  Wis.  651; 
60  Am.  St.  Rep.  143;  National  etc.  Bank  v.  Wilder,  34  Minn. 
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149;  Steaubli  v.  Blaine  Nat.  Bank,  11  Wash.  426;  Thome  v. 
First  Nat.  Bank,  37  Ohio  St.  254;  Union  Trust  Co.  v.  Trum- 
bidl,  137  111.  146,  164;  Jones  on  Pledges,  sees.  325,  326. 

In  Union  Trust  Co.  v.  Trumbull,  137  111.  146,  T.  W.  Hall  & 
Company,  merchants  and  factors  in  wool,  issued  a  receipt  for 
their  own  wool  in  their  own  possession  to  one  Vehmeyer,  as  secur- 
ity foT  money  borrowed  from  him,  and  the  court  held  that  he  was 
not  entitled  to  a  lien  on  the  wool  described  in  said  receipts.  The 
court  on  page  164,  said:  "His  claim  is  based  on  a  receipt  issued 
by  Hall  &  Co.,  who  were  not  public  warehousemen,  and  which 
was  therefore  of  no  more  effect  as  a  lien  than  a  certificate 
issued  by  any  other  property  owner.  It  is  only  where  property 
is  stored  in  a  public  warehouse  that  a  receipt  may  be  given 
which  will  evidence  a  lien  upon  the  property." 

In  Thome  v.  First  Nat.  Bank,  37  Ohio  St.  254,  it  was  held 
that  an  instrument,  substantially  like  a  warehouse  receipt,  is- 
sued to  a  creditor  by  a  debtor,  who  was  not  a  warehouseman, 
on  his  own  property,  for  the  sole  purpose  of  securing  the  creditor, 
was  void  as  against  other  creditors,  when  the  property  remained 
in  the  possession  of  the  debtor,  for  the  reason  that  it  was  an 
attempt  to  create  a  lien  upon  personal  property  contrary  *^''''  to 
the  provisions  of  the  statute  making  chattel  mortgages  void  if 
not  accompanied  by  delivery  of  possession  unless  the  mortgage, 
or  a  copy  thereof,  was  deposited  in  the  office  of  the  officer  named 
in  the  statute. 

It  is  insisted,  however,  by  appellants  that  the  nail  company 
is  estopped  from  denying  that  it  was  a  warehouseman,  and  that 
it  held  as  such  the  nails  mentioned  in  the  receipts,  for  and 
subject  to  their  order.  We  do  not  think  the  nail  company  was 
estopped  as  claimed  by  appellants.  It  is  true,  as  urged  by  ap- 
pellants, that  when  a  person  is  carrying  on  the  business  of  ware- 
housemen, public  or  private,  under  our  statutes,  and  he  issues 
M'arehouse  receipts  which  comply  with  the  requirements  of  the 
statutes  under  which  he  is  operating  his  warehouse,  and  the  per- 
son to  whom  said  receipts  have  been  issued  indorses  the  same  to 
innocent  holders  for  value,  that  the  warehouseman  is  estopped 
from  denying  that  he  holds  the  goods  described  on  the  terms 
ppecified  in  the  receipts;  but  this  rule  has  no  application  here 
for  the  reason  that  it  is  not  shown  by  the  special  finding  that  the 
nail  company  is  a  public  or  private  warehouseman,  or  that  it  was 
engaged  in  such  business  or  had  any  power  to  do  so,  or  that  said 
receipts  have  been  indorsed  to  an  innocent  holder,  but  the  special 
finding  shows  that  said  company  was  not  a  warehouseman,  pub- 
lic or  private,  and  never  had  been,  and  had  no  power  to  en- 
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gage  in  such  business  or  issue  warehouse  receipts.  The  rule 
is  that  to  constitute  a  valid  estoppel  by  conduct,  there  must  be 
knowledge  on  the  part  of  the  person  to  be  estopped,  and  a  want 
of  knowledge  on  the  part  of  the  party  relying  on  the  estoppel, 
and  there  can  be  no  estoppel  when  there  is  notice  or  knowledge 
on  the  part  of  the  person  relying  upon  the  estoppel:  ^''^  First 
Nat.  Bank  v.  Williams,  126  Ind.  423,  429,  430;  Buck  v.  Milford, 
90  Ind.  291,  293,  and  cases  cited;  Stewart  v.  Beck,  90  Ind.  458. 
If  the  nail  company  could  be  estopped  as  insisted  by  appellants, 
it  would  only  be,  if  at  all,  when  appellants  had  no  notice  or 
knowledge  that  the  nail  company  was  not  a  warehouseman,  and 
was  not  engaged  in  such  business,  and  had  no  power  to  engage 
in  such  business  or  issue  warehouse  receipts,  but  believed  in  good 
faith  that  it  was  engaged  in  such  business,  and  had  the  power 
to  do  so  and  issue  warehouse  receipts,  and  that,  relying  upon 
such  facts,  they  accepted  the  receipts  and  made  the  loan  on 
the  faith  thereof.  To  sustain  the  estoppel  claimed  by  appellants 
against  the  nail  company,  the  facts  necessary  to  constitute  the 
same  must  be  clearly  stated  in  the  special  finding,  leaving  noth- 
ing to  intendment:  First  Nat.  Bank  v.  Williams,  126  Ind.  423. 
No  such  facts  are  stated  in  the  special  finding,  but,  on  the  con- 
trary, so  far  as  the  special  finding  shows,  appellants  knew  that 
the  nail  company  was  engaged  in  the  manufacture  of  nails,  and 
that  it  was  organized  under  the  laws  for  the  incorporation  of 
manufacturing  and  mining  companies,  and  was  not  a  warehouse- 
man public  or  private,  and  never  had  been,  and  was  not  au- 
thorized to  carry  on  such  business  or  issue  such  receipts.  Be- 
sides, they  were  bound  to  know  that,  under  our  statutes,  a  cor- 
poration, organized  under  the  law  for  the  incorporation  of  manu- 
facturing and  mining  companies,  had  no  power  to  carry  on  either 
a  public  or  private  warehouse,  or  issue  warehouse  receipts;  and 
that  a  public  warehouseman  had  no  authority  to  issue  warehouse 
receipts  on  his  own  property  in  his  public  warehouse,  as  a  secu- 
rity for  his  own  debts  or  the  debts  of  others. 

It  is  insisted  by  appellants  that  if  the  nail  company  was  not 
authorized  to  be  a  public  warehouseman,  and  ^"^  had  no  right 
to  issue  public  warehouse  receipts  on  its  own  property  to  secure 
its  own  debts,  its  acts  in  doing  so  were  merely  ultra  vires,  and 
as  such  contracts  have  been  performed  by  appellants  in  loan- 
ing said  nail  company  the  money,  that  after  receiving  the  ben- 
efits of  the  contract,  it  cannot  avoid  such  warehouse  receipts  on 
the  ground  that  it  has  exceeded  its  corporate  powers  in  issuing 
them.    There  is  much  conflict  in  the  decisions  of  courts  of  last 


316         Franklin  National  Bane  v.  Whitehead.     [Indiana, 

resort  as  to  the  doctrine  urged,  but  in  the  jurisdictions  where 
it  prevails  the  rule  is  that  when  a  corporation  enters  into  a  con- 
tract, merely  beyond  its  powers,  which,  if  made  by  a  private  per- 
son, would  have  been  binding  upon  him,  and  such  contract  has 
been  performed  by  the  other  party  thereto,  the  corporation  will 
not  be  permitted  to  deny  its  power  to  make  such  contract,  but 
the  same  may  be  enforced  against  it.  It  would  seem  that  what 
we  have  already  said  in  regard  to  the  nail  company  being  es- 
topped to  deny  that  it  was  a  warehouseman,  and  had  the  power 
to  issue  said  receipts  and  hold  said  nails  for  appellants,  is  a  suffi- 
cient answer  to  this  contention  of  appellants,  but  we  think  there 
are  also  other  reasons  why  such  contention  cannot  prevail.  But, 
as  we  have  shown,  a  public  warehouseman,  whether  a  corpora- 
tion or  an  individual,  cannot  issue  a  public  warehouse  receipt  on 
his  own  property,  in  such  warehouse,  as  security  for  his  own 
debts  or  the  debts  of  others,  and  such  receipt,  if  issued,  creates 
no  lien  on  such  property.  The  rule  urged  cannot,  therefore,  ap- 
ply to  this  case,  even  if  it  were  conceded  that  the  nail  company 
was  authorized  by  law  to  engage  in  the  business  of  public  ware- 
houseman, and  was  actually  engaged  in  such  business.  Besides, 
the  doctrine  urged  does  not  apply  to  contracts  where  the  same 
are  forbidden  by  statute  or  are  contrary  to  public  policy:  State 
Board  v.  Citizens'  Street  Ey.  ^^o  Co.,  47  Ind.  407,  411;  17  Am. 
Rep.  702;  27  Am.  &  Eng.  Ency.  of  Law,  378.  As  we  have  shown, 
any  attempt  by  any  person  to  create  a  lien  on  his  personal  prop- 
erty, except  in  the  manner  provided  in  section  10  of  the  statutes 
for  the  prevention  of  frauds  and  perjuries,  is  void,  and  if  by  an 
assignment  by  way  of  mortgage,  the  same,  unless  recorded  witli- 
in  ten  days  after  its  execution,  is  void  as  to  all  persons  except 
the  parties  thereto.  As  there  was  no  law  authorizing  the  nail 
company  to  issue  said  receipts,  and  thus  create  a  lien  on  said 
personal  property,  tl;eci cation  of  a  lien  in  that  manner  is  ex- 
pressly forbidden  by  section  ten  of  the  act  for  the  prevention 
of  frauds  and  perjuries,  being  section  6638  (4913),  supra:  Saint 
Joseph  Hydraulic  Co.  v.  Wilson,  133  Ind.  474. 

It  is  clear  that  the  only  interest  appellants  can  claim  in  said 
nails  under  said  receipts  is  that  of  a  lien  thereon  as  pledgees. 
To  make  a  valid  pledge  there  must  have  been  either  an  actual 
or  constructive  delivery  of  the  property  described  in  the  receipts. 
Good  faith  does  not  make  good  a  pledge  unless  there  has  been 
a  delivery  and  possession,  either  actual  or  constructive.  The 
special  finding  shows  that  there  was  no  actual  delivery  when 
the  receipts  were  executed.  There  was  no  delivery  unless  the 
delivery  of  the  receipts  to  appellants  was  a  constructive  delivery. 
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If  the  nail  company  had  been  a  warehouseman,  and  authorized 
to  issue  said  receipts,  upon  its  own  property,  and  they  had  in 
all  respects  conformed  to  the  requirements  of  our  statutes,  the 
delivery  thereof,  as  collateral  security  to  secure  said  loans,  might 
have  been  sufficient  constructive  delivery.  But  this  rule,  as  we 
have  shown,  do€s  not  apply  to  property  in  the  possesion  of  the 
pledgor,  who  is  not  a  warehouseman,  and  in  such  case  the  de- 
livery of  the  receipts  is  not  a  constructive -delivery  of  the  prop- 
erty described  ^^^  in  the  receipts:  Shepardson  v.  Gary,  29  Wis. 
34;  Geilfuss  v.  Corrigan,  95  Wis.  651;  60  Am.  St.  Rep.  143.  The 
setting  apart  of  the  nails  described  in  the  receipt  to  the  appellant, 
the  Franklin  National  Bank,  just  before  the  appointment  of  a 
receiver,  was  without  the  knowledge  of  said  bank,  and  was  not 
a  delivery  to  said  bank,  nor  did  said  bank  then  or  at  any  time 
take  or  have  possession  of  said  nails.  As  there  was  no  actual 
or  constructive  delivery  of  the  nails  to  appellants,  and  they  never 
had  actual  or  constructive  possession  thereof,  they  had  no  lien 
thereon  as  pledgees.  There  is  no  mode,  under  the  law  of  this 
state,  except  by  chattel  mortgage,  duly  acknowledged  and  re- 
corded, by  which  the  owner  of  personal  property,  retaining  its 
possession,  can  give  another  a  lien  upon  it,  that  can  be  enforced 
against  any  person  except  the  parties  thereto:  Saint  Joseph  Hy- 
draulic Co.  V.  Wilson,  133  Ind.  474.  There  having  been  no 
delivery  of  possession,  actual  or  constructive,  of  said  property, 
said  receipts,  even  if  valid  as  to  the  nail  company  and  appellants, 
were  void  as  to  third  parties,  under  section  10  of  the  act  for  the 
prevention  of  frauds  and  perjuries,  being  section  6638  (4913), 
supra.  It  will  be  observed  that  under  said  section  an  assign- 
ment or  mortgage  of  goods  as  security  is  only  valid  as  to  the 
parties  thereto,  and  is  void  as  to  all  other  persons,  while  in  many 
of  the  other  states  it  is  only  void  as  to  creditors  and  purchasers 
for  value  without  notice. 

In  Saint  Joseph  Hydraulic  Co.  v.  Wilson,  133  Ind.  474,  this 
court,  in  speaking  of  equitable  and  other  liens  where  there  was 
no  delivery  and  retention  of  possession  of  the  property  upon 
w^hich  the  lien  was  claimed  said:  "But  in  each  there  is  that  fea- 
ture of  an  'assignment  of  goods'  which  'as  against  any  other 
person  than  the  parties'  renders  it  invalid  under  our  statutes, 
unless  acknowledged  and  recorded.  The  ^^^  cases  of  Kennedy 
V.  Shaw,  38  Ind.  474;  Lockwood  v.  Slevin,  26  Ind.  124;  Eoss  v. 
Menefee,  125  Ind.  432;  Scarry  v.  Bennett,  2  Ind.  App.  167; 
Boone  on  Mortgagee,  section  253,  notes  14,  15,  establish  the  in- 
validity of  such  an  'assignment  of  goods,'  even  as  to  third  per- 
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eons  witli  actual  notice  of  the  lien.  This  court  held  in  Granger 
V.  Adams,  90  Ind.  87,  that  one  who  asserts  a  right  under  such 
an  instrument,  paramount  to  the  claims  of  creditors,  must  show 
that  all  has  been  done  which  the  statute  requires."  Under  said 
section,  therefore,  an  assignment  of  goods  by  way  of  mortgage, 
if  not  recorded  within  ten  days  after  its  execution,  is  void  as 
against  a  subsiequent  purchaser,  even  though  he  had  actual  notice 
thereof:  Ross  v.  Menefee,  125  Ind.  432;  Saint  Joseph  Hydraulic 
Co.  V.  Wilson,  133  Ind.  474,  475;  Stengel  v.  Boyce,  143  Ind. 
642,  646,  and  cases  cited;  Granger  v.  Adams,  90  Ind.  87;  Ken- 
nedy V.  Shaw,  38  Ind.  474"  Such  an  assignment  of  goods  is  also 
void  as  against  an  assignee  under  a  voluntary  assignment  for  the 
benefit  of  creditors,  and  it  is  his  duty  to  take  advantage  of  the 
failure  to  record  the  same  in  ten  days  after  its  execution:  Lock- 
wood  V.  Slevin,  26  Ind.  125,  128;  Saint  Joseph  Hydraulic  Co. 
V.  Wilson,  133  Ind.  474;  Hanes  v.  Tiffany,  25  Ohio  St.  549; 
Blandy  v.  Benedict,  42  Ohio  St.  295;  Thome  v.  First  Nat.  Bank, 
37  Ohio  St.  254;  Bingham  v.  Jordan,  1  Allen,  373;  79  Am.  Dec. 
748;  Adams  v.  Merchants'  Nat.  Bank,  9  Biss.  396,  403;  2  Cob- 
bey  on  Chattel  Mortgages,  sec.  619;  Jones  on  Chattel  Mort- 
gages, sec.  314,  and  cases  cited.  The  assignee  is  regarded  as  rep- 
resenting and  standing  in  the  place  of  the  creditors,  as  well  as 
the  assignor,  and  he  therefore  has  the  right  to  contest  claims 
and  the  rights  to  property  which  the  assignor  did  not  possess: 
Lockwood  V.  Slevin,  26  Ind.  124;  Voorhees  v.  Carpenter,  127 
Ind.  300,  301,  and  cases  cited;  Cooper  v.  Perdue,  114  Ind.  207; 
Seibert  v.  Milligan,  110  Ind.  ^^^  106;  Hasseld  v.  Seyfort,  105 
Ind.  534;  Adams  v.  Merchants*  Nat.  Bank,  9  Biss.  403.  The 
assignment  is  made  for  the  benefit  of  creditors,  and  the  as- 
eignee  holds  the  property  in  trust  for  them,  and  as  such  he  can 
enforce  any  right  and  reach  any  property  that  a  general  cred- 
itor could  enforce  either  before  or  after  obtaining  judgment  and 
execution,  in  case  there  had  been  no  assignment:  Lockwood  v. 
Slevin,  26  Ind.  124;  Kilboume  v.  Fay,  29  Ohio  St.  264,  278, 
279;  23  Am.  Rep.  741;  Hanes  v.  Tiffany,  25  Ohio  St.  549;  Adams 
V.  Merchants*  Nat.  Bank,  9  Biss.  396. 

It  is  clear  from  the  language  of  section  6638  (4913),  supra, 
that  as  such  trustee  for  the  creditors  he  is  not  a  party  to  any 
assignment  of  personal  property  by  way  of  mortgage  made  by 
the  assignor,  within  the  meaning  of  said  section.  If  an  unre- 
corded assignment  of  goods,  by  way  of  mortgage,  is  void  as 
against  an  assignee  for  the  benefit  of  creditors,  for  the  same 
reason  it  is  also  void  as  against  a  receiver  of  an  insolvent  cor- 
poration. 
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When  a  court  has  taken  possession  of  the  property  of  an  in- 
eolvenl  corporation  for  administration,  and  appointed  a  receiver, 
the  property  of  the  corporation  is  a  trust  fund  for  the  payment 
of  its  debts:  First  Nat.  Bank  v.  Dovetail  etc.  Co.,  143  Ind.  534, 
542,  543,  and  cases  cited;  First  Nat.  Bank  v.  Dovetail  etc.  Co., 
143  Ind.  550,  553,  554;  52  Am.  St.  Eep.  435;  Henderson  v.  In- 
diana Trust  Co.,  143  Ind.  561;  Graham  Button  Co.  v.  Spielmanu, 
50  N.  J.  Eq.  120.  And  a  general  creditor  has  a  lien  upon  such 
property,  and  therefore  has  the  right  to  intervene  and  contest 
the  validity  as  well  as  the  priority  of  other  claims  or  asserted 
liens:  Farmers'  Loan  etc.  Co.  v.  San  Diego  Street  Car  Co.,  45 
Fed.  Eep.  518,  520;  Eichardson  v.  Green,  133  U.  S.  30,  44;  3 
Cook  on  Stocks  and  Stockholders,  sec.  788,  p.  1272,  notes  1,  2. 
Such  receiver  represents  the  *****  creditors  as  well  as  the  stock- 
holders and  holds  the  property  for  the  benefit  of  both.  He  is 
the  trustee  for  both,  and,  as  trustee  for  the  creditors,  can  main- 
tain and  defend  actions  which  the  corporation  could  not:  Nat. 
State  Bank  v.  Vigo  County  Nat.  Bank,  141  Ind.  352,  356;  50 
Am.  St.  Eep.  330,  and  authorities  cited;  Graham  Button  Co.  v. 
Spielmann,  50  N.  J.  Eq.  120;  Hopper  v.  Lovejoy,  47  N.  J.  Eq. 
573;  Farmers'  Loan  etc.  Co.  v.  Minneapolis  etc.  Works,  35 
Minn.  543;  5  Thompson  on  Corporations,  sees.  6945,  6946, 
6952;  Gluck  and  Becker  on  Eeceivers  of  Corporations,  168; 
Beach  on  Eeceivers  (Alderson's  ed.),  sees.  298,  455.  As  trustee 
representing  the  creditors  of  an  insolvent  corporation,  he  is 
not,  therefore,  a  party  to  an  assignment  of  goods  made  by  the 
corporation  to  secure  an  indebtedness,  within  the  meaning  of 
section  6638  (4913),  supra.  As  such  trustee,  representing  the 
creditors,  he  may  avoid  an  assignment  of  goods  by  way  of  a 
mortgage  made  by  the  corporation,  on  the  grounds  that  it  was 
not  recorded  within  the  time  required  by  law:  Farmers'  Loan 
etc.  Co.  V.  Minneapolis  etc.  Works,  35  Minn.  543;  Eudd  v. 
Eobinson,  54  Hun,  339,  346-348;  Graham  Button  Co.  v.  Spiel- 
mann, 50  N.  J.  Eq.  120;  Hopper  v.  Lovejoy,  47  N.  J.  Eq.  573; 
Gluck  and  Becker  on  Eeceivers  of  Corporations,  168;  Beach 
on  Eeceivers  (Alderson's  ed.),  p.  726;  5  Thompson  on  Corpo- 
rations, sec.  6952. 

It  is  clear,  therefore,  even  if  said  receipts  created  a  lien  on 
said  nails  as  against  the  nail  company  that  they  were  void  as 
to  the  general  creditors  and  the  receiver  as  trustee  for  them, 
and  that  the  general  creditors  could  reach  the  same  through 
the  receiver  and  by  intervening  petitions,  the  same  as  the  gen- 
eral creditor  could  have  done  after  levying  writs  of  attach- 
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nicnt  tliereon,  or  after  obtaining  judgment  and  execution,  if 
there  had  been  no  receivership.  Appellees  claim  ^^^  that,  as 
the  receipts  did  not  state  any  distinguishing  marks,  that  they 
were  invalid. 

The  public  warehouse  law  requires  that  "all  warehouse  re- 
ceipts for  property  stored  in  public  warehouses  of  Class  B  shall 
distinctly  state  on  their  face  the  brand  or  distinguishing  mark 
on  such  property."  Such  receipts  must  .so  describe  the  prop- 
erty that  it  can  be  identified  by  such  description  from  other 
pmperty  of  like  kind.  The  private  warehouse  law  contains  a 
like  requirement.  The  view  we  have  taken  of  this  case  renders 
it  unnecessary  for  us  to  determine  whether  or  not  the  descrip- 
tion of  the  property  contained  in  the  receipts  complied  with 
the  law. 

We  have  read  the  evidence,  and  the  same  sustains  the  find- 
ing of  the  trial  court.  It  follows,  from  what  we  have  said 
that  the  court  did  not  err  in  its  conclusions  of  law,  nor  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  affirmed. 

PLEDGE— DELIVERY  OP  PROPERTY.— To  make  a  valid 
pledge,  there  must  be  either  an  actual  or  constructive  delivery  of 
the  property  pledged;  and  good  faith  does  not  avail  the  pledgee, 
in  the  absence  of  delivery  and  possession,  either  actual  or  con- 
Btructive:  Geilfuss  v.  Corrigan,  95  Wis.  651;  60  Am.  St.  Rep.  143, 
and  note.  A  pledgee's  title  must  fail  unless  the  pledged  property 
is  delivered  to  and  retained  by  him:  Moors  v.  Reading,  167  Mass. 
322;  57  Am.  St.  Rep.  460,  and  note;  First  Nat  Bank  v.  Caperton» 
74  Miss.  857;  60  Am.  St.  Rep.  540,  and  note. 

CORPORATIONS— POWERS  OF— CONSTRUCTION.— Corpora- 
tions possess  such  powers  and  such  only  as  the  law  of  their  creation 
confers  upon  them:  Note  to  Northside  Ry.  Co.  v.  Worthington,  53 
Am.  St.  Rep.  789.  If  a  corporation  is  confined  to  one  kind  of  busi- 
ness it  cannot  lawfully  engage  in  enterprises  foreign  to  that  busi- 
ness: People  V.  River  Raisin  etc.  R.  R.  Co.,  12  Mich.  389;  86  Am. 
Dee.  64. 

CORPORATIONS— LIMITATIONS  UPON  POWERS  OF— DUTY 
OF  THIRD  PERSONS  TO  NOTICE.— Notice  must  be  taken  by  all 
persons  of  the  limitations  upon  the  power  of  a  corporation  con- 
tained in  the  laws  of  the  state.  Therefore,  no  one  can  be  regarded 
as  deceived  into  the  supposition  that  a  corporation  can  make  a  con- 
tract into  which  it  has  sought  to  enter,  if  the  power  to  make  it  Is 
denied  by  law:  Durkee  v.  People,  155  111.  354;  46  Am.  St.  Rep.  340, 
and  note;  Franco-Texan  Land  Co.  v.  McCormick,  85  Tex.  416;  34 
Am.  St.  Rep.  815,  and  note. 

WAREHOUSEMEN— POWER  TO  ISSUE  WAREHOUSE  RB- 
CEIPTS.— It  is  only  persons  who  pursue  the  calling  of  warehouse- 
men, by  receiving  and  storing  goods  in  a  warehouse  as  a  business 
for  profit,  that  have  power  to  issue  technical  warehouse  receipts, 
the  transfer  of  which  is  a  good  delivery  of  the  goods  represented 
by  them:  Sinshelmer  v.  Whitely,  111  Cal.  378;  52  Am.  St.  Rep.  192, 
and  note.    Thus  although  a  corporation  engaged  in  smelting  ora 


Nov.  1897.]    Franklin  National  Bank  v.  Whitehead.     321 

Issues  so-called  "storage  warrants"  on  Iron  In  Its  yard,  the  title  to, 
and  constructive  possession  of  the  property  covered  thereby,  does 
not  pass  by  their  transfer  and  indorsement,  as  in  the  case  of  nego- 
tiable warehouse  receipts.  The  surreptitious  issuance  of  false 
"storage  warrants,"  or  receipts  by  such  a  corporation,  does  not 
constitute  It  a  warehousing  corporation:  Geilfuss  v.  Ck)rrigan,  95 
Wis.  651;  60  Am.  St.  Kep.  143,  and  note. 

CHATTEL  MORTGAGE— ESSENTIALS  OF.— A  mortgage  of 
chattels  must  be  recorded  or  the  property  must  be  delivered  to,  and 
retained  by,  the  mortgagee:  Moors  v.  Reading,  167  Mass.  322;  57 
Am.  St.  Rep.  460,  and  note.  Though  It  is  generally  held  that  one 
having  notice  of  the  existence  of  a  chattel  mortgage  cannot  treat 
it  as  void  because  it  has  not  been  filed  for  record:  Union  Nat.  Bank 
V.  Oium,  3  N.  Dak.  193;  44  Am.  St.  Rep.  533;  note  to  Brown  v.  J.  H. 
Campbell  Co..  21  Am.  St.  Rep.  283. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— TITLE  OF 
ASSIGNEE.— A  valid  voluntary  assignment  for  the  benefit  of  cred- 
itors, transfers  the  title  of  all  the  assignor's  property  to  the  as- 
signee: Medinah  Temple  Co.  v.  Currey,  162  111.  441;  53  Am.  St.  Rop. 
320;  Doherty  v.  Ramsey,  1  Ind.  App.  530;  50  Am.  St.  Rep.  223.  His 
position,  however,  is  none  better  than  that  of  the  creditors  whom  he 
represents:  Brown  v.  Brabb,  67  Mich.  17;  11  Am.  St.  Rep.  549,  and 
note;  and  he  succeeds  only  to  the  assignor's  title:  Millhiser  v.  Ei-d- 
man,  98  N.  O.  292;  2  Am.  St.  Rep.  334;  National  Butcher's  etc.  Bank 
V.  Hubbell,  117  N.  Y.  384;  15  Am.  St.  Rep.  515;  Roberts  v.  Corbin, 
26  Iowa,  315;  96  Am.  Dec.  146. 

RECEIVERS— APPOINTMENT  OF— EFFECT.— A  receiver  Is  a 
quasi  trustee,  holding  the  fund  for  the  benefit  of  whomever  may 
eventually  establish  title  thereto:  King  t.  Goodwin,  180  111.  102; 
17  Am.  St.  Rep.  277. 
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Fassnacht  v.  Emsinq  Gagbn  Company. 

[18  Indiana  Appeals,  80.] 

PRINCIPAL  AND  SURETY— ABSENCE  OF  SIGNATURBJ 
BY  PRINCIPAL.— The  mere  fact  that  the  surety  alone  signed  a 
note  does  not  release  him. 

PRINCIPAL  AND  SURETY— CONCEALMENT  OF  FACTS 
BY  PAYEE— FRAUD.— If  the  surety  signed  as  security,  not  know- 
ing the  exact  amount,  but  supposing  it  was  for  the  purchase  price 
of  certain  goods,  and  the  payee  knew  this  to  be  the  belief  of  the 
surety,  but  also  knew  that  the  amount  Included  a  pre-existing  debt, 
his  failure  to  inform  the  surety  was  in  law  a  fraud  that  would  re- 
lease the  surety  from  the  entire  contract 

PRINCIPAL  AND  SURETY  —  INSTRUCTION  AS  TO 
FACTS.— It  is  error  for  the  court  to  instruct  the  jury  that  if  the  note 
In  suit  "is  a  perfect  note  on  its  face,  that  it  is  a  strong  inference 
that  the  party  signing  the  same  did  so  as  principal,  and  not  other- 
wise." 

Charles  H.  Henderson,  for  the  appellant. 

G.  P.  Haywood  and  C.  A,  Burnett,  for  the  appellee. 

®^  BLACK,  J.  This  was  an  action  upon  a  promissory  note 
for  two  hundred  and  nineteen  dollars  and  ten  cents,  with  in- 
terest and  attorney's  fee,  brought  by  the  appellee,  the  payee, 
againfft  the  appellant,  the  maker. 

There  was  an  answer  in  five  paragraphs.  The  first  paragraph 
was  a  general  denial.  The  second  was  a  plea  of  want  of  consid- 
eration. The  third  alleged  that  the  appellant  signed  the  note 
as  surety  for  her  son,  Henry  Fassnacht,  and  that  for  all  of  the 
note  over  one  hundred  and  seventy-six  dollars  there  was  no 
consideration.  In  the  fourth,  the  appellant  alleged  that  she 
did  not  execute  the  note.     In  the  fifth,  she  alleges  that  her 

(82-2) 
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signature  to  the  note  was  procured  by  fraud  on  the  part  of  the 
appellee  toward  the  appellant,  in  this:  That  the  appellant  is 
an  old  German  woman  and  not  able  to  read  the  English  lan- 
guage, and  speaks  English  quite  poorly,  and  is  not  versed  in 
the  ways  of  business;  that  on  the  date  on  which  the  note  waa 
signed  Peter  Gagen,  "one  of  the  plaintiffs  or  members  of  the 
plaintiff's  firm,"  came  to  the  appellant's  house  in  the  country, 
and  gave  the  note  to  appellant  to  sign;  that  said  Gagen  told 
iher  that  it  was  all  right  for  her  to  sign  the  note,  as  she  was 
going  security  for  her  son  Henry,  that  Henry  had  purchased 
goods  at  appellee's  place  of  business,  and  said  she  was  to  go 
his  security;  that  he  did  not  tell  her  the  amount  of  the  note, 
nor  did  she  know  the  amount;  that  she  signed  the  note  with 
the  understanding  that  she  was  to  go  her  son,  Henry  Fass- 
nacht's,  security;  that  her  ®^  son  Henry  never  signed  the  note 
as  principal,  nor  did  he  owe  or  purchase  goods  to  the  amount 
of  two  hundred  and  nineteen  dollars  and  ten  cents  of  the  ap- 
pellee; that  her  son  Henry  purchased  of  the  appellee  the  sum  of 
one  hundred  and  seventy-six  dollars'  worth  of  goods,  and  no 
more;  that  the  appellee  fraudulently  and  without  right  made 
out  the  note  for  two  hundred  and  nineteen  dollars  and  ten 
cents,  and  fraudulently  procured  the  appellant's  signature 
thereto  with  the  intent  to  cheat  and  defraud  the  appellant;  that 
the  note  was  without  any  consideration  whatever;  that  the  ap- 
pellant never  owed  the  appellee  any  sum  of  money;  that  she 
never  agreed  to  stand  good  for  any  goods  purchased  by  her  son 
Henry,  or  any  other  person,  from  the  appellee;  that  she  signed 
the  note  believing  that  she  waa  only  giving  security  for  her 
son  Henry;  that  the  appellant  failed  to  get  said  Henry  Fass- 
nacht to  sign  the  note;  that  he  never  did  sign  it;  and  that  it 
was  given  without  consideration  to  the  appellant.  The  fourth 
and  fifth  paragraphs  of  answer  were  sworn  to  by  the  appellant. 

The  appellee  replied  to  all  the  paragraphs  of  answer  except 
the  first  by  general  denial. 

The  cause  was  tried  by  jury,  and  a  verdict  was  returned  for 
the  appellee  in  the  sum  of  two  hundred  and  one  dollars  and 
ten  cents,  of  which  the  sum  of  twenty-five  dollars  was  for  at- 
torney's fee. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and 
this  ruling  is  assigned  as  error.  Under  this  assignment  the 
appellant  has  insisted  in  argument,  first,  that  the  verdict  waa 
contrary  to  law,  and  not  supported  by  sufficient  evidence. 

The  evidence  was  somewhat  conflicting  as  to  whether  the 


324  Fassnacht  17.  Emsing  Gagen  Co.        [Indiana, 

■appellant  signed  the  note  with  the  understanding  that  she  was 
doing  so  as  "security"  for  her  son  Henry,  though  there  was 
much  evidence  to  the  contrary. 

There  was  no  evidence  whatever  of  any  promise  or  agreement 
that  the  signature  of  the  son  would  be  secured  or  made,  or  of 
any  direction  from  any  person  *^  that  it  should  be  obtained; 
nor  was  there  any  allegation  of  such  a  promise  or  agreement 
or  direction  in  the  pleadings. 

The  mere  fact,  if  it  was  a  fact,  that  the  appellant  executed 
the  note  as  "security"  for  her  son  would  not  release  her,  though 
it  was  signed  by  her  alone:  See  McQuesten  v.  Noyes,  6  N.  H. 
19;  Fowler  v.  Brooks,  13  N.  H,  210;  Brandt  on  Suretyship  and 
Guaranty,  sec.  38. 

In  the  amount  of  the  note  was  included  the  sum  of  forty- 
three  dollars,  which  was  a  pre-existing  debt  of  the  son  Henry 
to  the  appellee,  or  which  he  had  agreed  to  pay  the  appellee 
for  goods  theretofore  furnished  by  the  appellee  to  a  saloon 
conducted  by  one  Rosenburger,  or  in  his  name.  At  the  time 
tlie  note  was  given,  the  son,  Henry,  purchased  goods  to  the 
amount  of  one  hundred  and  seventy-six  dollars  and  ten  cents 
from  the  appellee.  There  was  some  evidence  to  the  effect  that  it 
was  agreed  between  the  appellee  and  the  said  Henry  that  this 
pre-existing  debt  should  be  included  in  the  note.  But  as  to 
whether  there  was  such  an  agreement,  the  evidence  was  con- 
flicting. 

There  was  evidence  from  which  it  might  have  been  inferred 
by  the  jury  that  the  appellant  had  no  knowledge  that  the  note 
was  being  given  for  more  than  the  amount  of  the  goods  then 
being  purchased  by  her  son,  and  that  she  understood  that  she 
was  giving  the  note  for  goods  so  then  being  purchased  only 
and  that  the  appellee,  the  payee,  who  presented  the  note  for  her 
signature  in  the  absence  of  her  said  son,  knew  that  the  appel- 
lant was  thus  misinformed  concerning  the  consideration,  and 
did  not  inform  her  that  the  amount  of  the  note  included  the 
pre-existing  debt,  but  concealed  that  fact  from  her.  "We  do 
not  intend  to  intimate  an  opinion  as  to  the  preponderance  of 
the  evidence  upon  this  question.  This  question  of  fraudulent 
concealment,  and  the  question  as  to  the  appellant's  suretyship 
were  both  before  the  jury  for  decision, 

**  If  the  appellant  signed  as  a  surety,  although  she  must 
be  held  bound  to  know  the  amount  of  the  note  which  she 
signed  without  any  misrepresentation  or  concealment  on  the 
part  of  the  payee  concerning  the  contents  of  the  note,  yet  if 
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she  believed  she  was  giving  the  note  for  its  full  amount  for 
goods  then  purchased  by  her  son  from  the  payee,  and  the  payee 
knew  this  to  be  her  belief,  it  was  his  duty  to  inform  her  that 
it  included  the  pre-existing  debt,  and  the  failure  to  perform 
this  duty  was  in  law  a  fraud  upon  the  surety  which  would  re- 
lease her  from  the  entire  contract. 

In  Warren  v.  Branch,  15  W.  Va.  21,  35,  the  court  concluded 
that  unless  inquired  of  by  the  surety,  a  creditor  is  under  no 
obligation  to  disclose  facts  in  no  manner  connected  with  the 
business  which  is  the  subject  of  the  suretyship,  though  such 
facts  would  probably  have  a  decided  influence  on  the  surety 
in  entering  into  or  deciding  to  enter  into  his  contract  of  sure- 
tyship; but  that  if  a  material  fact  connected  with  the  contract 
of  suretyship  which  might  influence  the  surety  in  entering  into 
the  contract,  is  fraudulently  concealed  with  a  view  to  benefit 
the  creditor,  such  concealment,  though  no  inquiry  has  been 
made  by  the  surety,  would  vitiate  the  contract  of  suretyship, 
and  discharge  the  surety. 

In  Franklin  Bank  v.  Cooper,  36  Me.  179,  it  was  said:  "To 
receive  a  surety  known  to  be  acting  upon  the  belief  that  there 
are  no  unusual  circumstances  by  which  his  risk  will  be  ma- 
terially increased,  well  knowing  that  there  are  such  circum- 
stances, and  having  a  suitable  opportunity  to  make  them 
known,  and  withholding  them,  must  be  regarded  as  a  legal 
fraud,  by  which  the  surety  will  be  relieved  from  his  contract." 

It  was  held  in  this  case  that  the  bond  of  a  bank  cashier, 
framed  to  cover  past  as  well  as  future  delinquencies,  would  be 
irvalid  against  a  surety  if  his  name  was  procured  at  the  desire 
of  the  directors,  they  knowing  ^^  that  past  defalcations  existed, 
of  which  he  was  ignorant,  and  withholding  the  knowledge  from 
him,  though  with  a  suitable  opportunity  to  communicate  it. 

In  Doughty  v.  Savage,  28  Conn.  146,  155,  it  is  said:  "It  is 
a  clear  and  well  settled  principle  that  a  security  given  by  a 
eurety  is  voidable  on  the  ground  of  fraud,  if  there  is,  with  the 
knowledge  or  assent  of  the  creditor,  such  misrepresentation 
to,  or  concealment  from  the  surety,  of  the  transaction  between 
the  creditor  and  his  debtor,  that,  but  for  the  same  having  taken 
place,  either  the  suretyship  would  not  have  been  entered  into 
at  all,  or  being  entered  into,  the  extent  of  the  surety's  liability 
might  be  thereby  increased":  See,  also,  Farmers'  Nat.  Bank  v. 
Van  Slyke,  49  Hun,  7;  Ham  v.  Greve,  34  Ind.  18;  Taylor  v. 
Lohman,  74  Ind.  418;  Wilson  v.  Monticello,  85  Ind.  10,  17; 
Lucas  V.  Owens,  113  Ind.  521;  Springfield  etc.  Co.  v.  Park,  3 
Ind.  App.  173;  Brandt  on  Suretyship  and  Guaranty,  sec.  419. 
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Thus  it  waa  a  material  question  whether  the  note  was  signed 
by  the  appellant  as  principal  or  as  surety. 

The  court  in  one  of  its  instructions  told  the  jury  that  if  the 
•note  in  suit  *'is  a  perfect  note  on  its  face,  this  is  a  strong  in- 
ference that  the  party  signing  the  same  did  eo  as  principal, 
and  not  otherwise." 

This  instruction  was  erroneous.  It  invaded  the  province  of 
the  jury;  inasmuch  as  it  is  for  the  jury,  and  not  for  the  judge, 
to  draw  inferences  of  fact  from  the  evidence,  and  to  pass  upon 
the  weight  or  strength  of  evidence  from  which  inferences  of 
fact  are  to  be  drawn:  Union  etc.  Ins.  Co.  v.  Buchanan,  100 
Ind.  63;  Wood  v.  Deutchman,  75  Ind.  148;  Huffman  v.  Cauble, 
86  Ind.  591;  Louisville  etc.  Ry.  Co.  v.  Falvey,  104  Ind.  409; 
Pancake  v.  State,  81  Ind.  93;  Story  v.  State,  99  Ind.  413;  Home 
Ins,  Co.  V.  Marple,  1  Ind.  App.  411. 

®*  For  this  error  the  judgment  ie  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 

ON    PETITION   FOR    REHEARING. 

BLACK,  J.  No  question  arose  under  the  pleadings  as  to 
the  effect  of  a  promise,  agreement,  suggestion,  or  direction  to 
procure  the  signature  of  the  appellant's  son  to  the  note  in 
suit. 

If  it  was  understood  and  agreed  between  the  appellee  and 
the  appellant  that  the  note  was  being  given  and  accepted  as  a 
security  for  an  indebtedness  of  the  appellant's  eon  to  the  ap- 
pellee, then  being  contracted  upon  condition  of  the  procure- 
ment of  such  security,  then,  whether  it  was  or  was  not  agreed 
that  the  son  should  sign  the  note,  the  appellant  was  entitled 
to  the  protection  which  the  rules  of  law  give  to  a  surety,  and 
she  would  be  relieved  by  a  fraudulent  concealment  as  men- 
tioned in  our  opinion  upon  the  original  hearing. 

As  between  her  and  the  payee,  she  might  sustain  the  rela- 
tion of  surety,  and  be  entitled  to  be  treated  as  surety,  without 
the  procurement  of  the  son's  signature,  and  without  any  agree- 
ment for  its  procurement,  while,  as  stated  in  our  former  opin- 
ion, the  mere  fact  that  she  was  a  surety  would  not  release  her. 

It  was  a  disputed  question,  to  be  decided  by  the  jury,  whether 
or  not  she  sustained  the  relation  of  surety. 

If  she  was  to  be  treated  as  a  surety,  and  if  there  was  such 
fraudulent  concealment,  then  she  was  not  merely  entitled  to  be 
credited  with  the  amount  of  the  pre-existing  debt  included 
in  the  amount  of  the  note,  but  there  could  be  no  recovery 
against  her  for  any  amount. 
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While  the  form  of  the  note  was  a  proper  matter  for  the  con- 
eideration  of  the  jury  in  determining  the  question  of  surety- 
ship, the  weight  of  the  evidence  should  have  been  left  to  be 
determined  by  the  jury. 

SURETYSHIP-BOND  NOT  SIGNED  BY  PRINOIPAL.-A  bond 
not  signed  by  the  principal  is  void  as  to  him,  and  prima  facie  in- 
valid as  to  persons  signing  as  sureties.  The  burden  of  proving  its 
validity  as  to  the  sureties  is  upon  the  obligee:  Gay  v.  Murphy,  134 
Mo.  98;  5G  Am.  St.  Rep.  496,  and  note.  See  Woodman  v.  Calliins, 
13  Mont.  363;  40  Am.  St.  Rep.  449,  and  note. 

SURETYSHIP— CONSTRUCTION  OF  CONTRACT— RELEASE 
BY  FRAUD  OR  CONCEALMENT.— A  surety  is  entitled  to  stand 
upon  the  strict  terms  of  his  contract:  Monographic  note  to  First 
Nat.  Banlc  v.  Gerlte,  6  Am.  St.  Rep.  459.  When  a  creditor  enters 
into  any  valid  contract  with  the  principal  debtor,  without  the  assent 
of  the  surety,  by  which  the  rights  or  liabilities  of  the  surety  are 
injuriously  affected,  such  contract  discharges  the  surety:  Scott  v. 
Fisher,  110  N.  C,  311;  28  Am.  St.  Rep.  688,  and  extended  note.  As 
to  what  concealment  of  facts  from  the  surety  will  release  him,  see 
Bryant  v.  Crosby,  36  Me.  562;  58  Am.  Dec.  767. 

What  Matters  Existinfir  at  or  Prior  to  Eziteringr  into  a  Oontraot  of 
Surety  or  Guaranty  will  Dischargre  the  Surety  or  Quarantor. 

It  is  a  well-settled  rule  of  law  that  if  a  creditor  induces  a  surety  or 
guarantor  to  enter  into  the  contract  of  suretyship  or  guaranty  by 
any  fraudulent  concealment  or  misrepresentation  of  material  facts, 
that  the  surety  or  grantor  will  be  released:  Anderson  v.  Bellinger, 
87  Ala.  334;  13  Am.  St.  Rep.  46;  Guardian  Fire  etc.  Ins.  Co.  v. 
Tliompson,  68  Cal.  208;  Doughty  v.  Savage,  28  Conn.  146;  Phoenix 
Mut.  Life  Ins.  Co.  v.  HoUoway,  51  Conn.  311;  50  Am.  Rep.  20; 
HoUlday  v.  Poole,  77  Ga.  159;  Easter  v.  Minard,  26  111.  494;  Com- 
sloclc  V.  Gage,  91  111.  328;  Di-abel£  v.  Grand  Lodge,  24  111.  App.  82; 
Johnson  v.  Lawson,  29  111.  App.  146;  Ham  v.  Greve,  34  Ind.  18; 
Fishburn  v.  .Tones,  37  Ind.  119;  Wilson  v.  Monticello,  85  Ind.  10; 
Armstrong  v.  Cook,  30  Ind.  22;  Springfield  etc.  Co.  v.  Paris,  3  Ind. 
App.  173;  Conger  v.  Bean,  58  Iowa,  321;  Bank  of  Monroe  v.  An- 
derson Bros.  etc.  Co.,  65  Iowa,  692;  Bank  of  Monroe  v.  Gifford,  72 
Iowa,  750;  Connecticut  Mut.  Life  Ins.  Co.  v,  Scott,  81  Ky.  540; 
Wooley  V.  Louisville  etc.  Co.,  81  Ky.  527;  State  v.  Dunn,  11  La. 
Ann.  549;  Reusch  v.  Keenan,  42  La,  Ann.  419;  Franklin  Bank  v. 
Cooper,  36  Me.  179;  Bryant  v.  Crosby,  36  Me.  562;  58  Am.  Dec.  767; 
Franklin  Bank  v.  Stevens,  39  Me.  532;  Waterbury  v.  Andrews,  67 
Mich.  281;  Home  Sav.  Bank  v.  Traube,  6  Mo.  App.  221;  Har- 
rison V.  Lumberman's  etc.  Co.,  8  Mo.  App.  37;  Mendleson  v.  Stout, 
37  N.  Y.  Sup.  Ct.  408;  Coleman  v.  Bean,  3  Keyes,  94;  Putnam  v. 
Schyler,  4  Hun.  166;  Farmers'  Nat.  Bank  v.  Van  Slyke.  49  Hun. 
7;  McWilllams  v.  Mason,  31  N.  Y.  294;  Vose  v.  Florida  R.  R.  Co.. 
50  N.  Y.  369;  Frisch  v.  Miller,  5  Pa.  St.  310;  Reed  v.  Garvin,  12 
Serg.  &  R.  100;  Wayne  v.  Commercial  Nat.  Bank,  52  Pa.  St  343; 
Hawkins  v.  Humble,  5  Cold.  531;  Trammell  v.  Swan,  25  Tex.  474; 
Jungk  V.  Holbrook,  15  Utah,  199;  62  Am.  St.  Rep.  921;  Remington 
Sewing-Machine  Co.  v.  Kezertee,  49  Wis.  409;  Gillet  v.  Whitmarsh, 
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9  Q.  B.  966;  Wason  v.  Waring,  15  Beav.  151;  Espey  v.  Lake,  16 
Jur.  1106;  Allen  v.  Inman,  7  Jur.  433;  Pledge  v.  Buss,  6  Jur.,  N.  S., 
695;  Oakley  v.  Pasheller,  4  Clark  &  F.  207;  Molson's  Bank  v,  Tur- 
ley,  8  Ont.  293;  Cashiu  v.  Perth,  7  Grant  U.  C.  340.  But  If  the 
misrepresentation  or  concealment  Is  made  by  the  principal  or  a 
stranger,  without  the  payee's  knowledge,  the  surety  or  guarantor 
will  not  be  released:  Lucas  v.  Owens,  113  Ind.  521;  Home  Ins.  Co. 
V.  Holway,  55  Iowa,  571;  39  Am.  Rep.  179;  Young  v.  Ward,  21  111. 
223;  Ladd  v.  Trustees,  80  111.  233;  Anderson  v.  Warne,  71  111.  20; 
22  Am.  Rep.  83;  Davis  Sewing-Machine  Co.  v.  Buckles,  89  111.  237; 
Brown  v.  Davenport,  76  Ga,  799;  Graves  v.  Tucker,  10  Smedes  & 
M.  9;  Sooy  v.  State,  39  N.  J.  L.  135;  Griffith  v.  Reynolds,  4  Gratt, 
46;  Quinn  v.  Hard,  43  Vt.  375;  5  Am.  Rep.  284;  George  v.  Tate, 
102  U.  S.  564;  Western  New  York  Life  Ins.  Co.  v.  Clinton,  66  N.  Y. 
326;  Dair  v.  United  States,  16  Wall.  1:  Mason  Lumber  Co.  v. 
Buchtel,  101  U.  S.  633;  Wallace  v.  Wilder,  13  Fed.  Rep.  707;  Ryao 
V.  United  States,  19  Wall.  514;  United  States  v.  Glrault,  11  How. 
22;  Cobbet  v.  Brock,  20  Beav.  524.  The  question  then  is.  What 
are  the  facts  or  the  matters  that  are  so  material  that  their  con- 
cealment or  misrepresentation  will  release  a  surety  or  guarantor? 
The  question  is  first  presented  with  decisions  stating  in  general 
what  constitutes  a  fraudulent  misrepresentation  or  concealment. 
In  Smith  V.  Bank  of  Scotland,  and  Mallby's  case,  1  Dow,  272,  there 
was  a  considerable  deficit  in  the  accounts  of  the  agent  when  ad- 
ditional security  was  obtained.  Lord  Eldon  thus  stated  the  law: 
"If  one  knew  himself  to  be  cheated  by  an  agent,  and  concealing 
that  fact,  applied  for  security,  in  such  a  manner,  and  under  such 
circumstances,  as  held  him  out  to  others  as  one  whom  he  con- 
sidered as  a  trustworthy  person,  and  any  one,  acting  under  the 
impression  that  the  agent  was  so  considered  by  his  employer,  had 
become  bound  for  him,  it  appeared  to  him  that  he  could  not  hold 
the  surety."  In  Stone  v.  Compton,  5  Bing.  N.  C.  142,  where  an  old 
debt  was  included  in  the  security,  by  misrepresentation  that  it  had 
been  paid,  the  court  held  that  when,  with  the  knowledge  and  as- 
sent of  the  creditor,  there  is  a  misrepresentation  with  regard  to 
a  material  fact,  which  had  it  been  known,  might  reasonably  have 
prevented  the  surety  from  entering  into  his  contract,  such  con- 
tract will  not  be  binding  on  the  surety,  though  such  misrepresent.a- 
tion  was  not  made  with  a  fraudulent  purpose.  In  Cooper  v.  Joel,  1 
De  G^x,  F.  &  J.  240,  a  surety  gave  a  written  guarantee  for  the 
payment  of  several  judgments,  the  creditors  consenting,  as  they 
supposed  they  had  a  right  to  do,  to  postpone  the  sale  of  the  debtor's 
property.  They  had  no  right  to  make  such  consent,  without  the 
concurrence  of  a  third  party,  and  the  sale  was  made.  It  was  held 
that  the  surety  was  not  bound  by  the  guarantee.  In  Railton  v. 
Matthews,  10  Clark  &  F.  934,  one  Hicks  had  been  agent  for  the 
firm  of  Matthews  and  Leonard.  Upon  dissolution  of  the  firm,  he 
was  reappointed  agent  with  his  brother  and  Railton  as  security 
for  the  faithful  performance  of  his  duties.  He  misappropriated 
funds  and  Railton  asked  to  have  his  suretyship  voided  because 
Matthews  and  Leonard  had  fraudulently  suppressed  the  fact  that 
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when  formerly  their  agent,  he  had  been  guilty  of  gross  Irregti- 
Jarities,  owed  a  balance  to  them  on  his  former  agency,  and  was 
untrustworthy  to  their  Ijnowledge.  Upon  the  trial  of  the  issue 
whether  Bailton  was  induced  to  sign  the  bond  by  undue  conceal- 
iuent  or  deception  on  the  part  of  Matthews  and  Leonard,  the  fol- 
lowing charge  was  given,  but  on  appeal  the  house  of  lords  held 
Jt  to  be  erroneous:  "That  under  this  issue  the  concealment  must 
be:  1.  Of  things  linown  to  Matthews  and  Leonard,  or  which  they 
had  strong  and  grave  grounds  to  suspect;  and  2.  That  the  conceal- 
ment being  undue  must  be  willful  and  intentional,  with  a  view  to 
the  advantage  they  were  thereby  to  receive."  In  the  decision  upon 
appeal  Lord  Campbell  said:  "If  the  defendants  had  facts  within 
their  knowledge,  which  it  was  material  the  surety  should  be  ac- 
quainted with,  and  which  the  defendants  did  not  disclose,  in  my 
opinion,  the  concealment  of  those  facts,  the  undue  concealment  of 
those  facts,  discharges  the  surety;  and  whether  they  concealed 
those  facts  from  one  motive  or  another,  I  apprehend  is  wholly  Im- 
material." Lord  Collenham  in  the  same  case  saJd:  "In  my  opinion 
there  may  be  a  case  of  improper  concealment  or  noncommunicatiou 
of  facts,  which  ought  to  be  communicated,  which  would  affect  the 
situation  of  the  parties,  even  if  it  were  not  willful  and  intentional, 
and  with  a  view  to  the  advantage  the  parties  were  to  receive." 
The  position  talien  by  Lord  Campbell  In  Railton  v.  Matthews,  10 
Clarli  &  F.  934,  that  the  intent  of  the  creditor  in  not  communi- 
cating the  facts  to  the  sui'ety  is  in  all  cases  wholly  immaterial,  is 
n^it  sustained  by  other  cases,  though  there  are  many  in  which  it 
Is  held  that  creditor  must  use  entire  good  faith.  His  position  is 
weakened  by  the  decision  in  Hamilton  v.  Watson,  12  Clark  &  F. 
108,  where  it  was  held  that  an  obligation  to  a  banker  by  a  third 
party  to  be  responsible  for  a  cash  ci*edit  to  be  given  to  one  of  the 
baiak's  customers,  is  not  avoided  by  the  fact  that  immediately  af- 
ter the  execution  of  the  bond,  the  cash  credit  was  used  to  pay 
off  an  old  debt  due  the  banker.  This  case  was  decided  specially 
on  the  ground  that  no  fraud  was  averred,  and  the  circumstances 
were  not  so  stated  In  the  pleadings  as  to  raise  the  inference  of 
fraud  or  deception,  nor  was  there  an  allegation  that  the  payment 
of  the  old  debt  was  in  accordance  with  a  previous  agreement. 
Lord  Campbell  in  this  case  said:  "No  bankers  would  rest  satisfied 
that  they  had  security  for  advances  made,  if,  as  it  is  contended, 
it  Is  essentially  necessary  that  everything  should  be  disclosed  that 
Is  material  for  the  surety  to  know.  If  such  were  the  rule,  it  would 
be  indispensably  necessary  for  the  bankers,  to  whom  the  security 
is  to  be  given,  to  state  how  the  account  has  been  kept;  whether 
the  debtor  was  in  the  habit  of  overdrawing;  whether  he  was 
punctual  in  his  dealings;  whether  he  performed  his  duties  in  an 
honorable  manner— for  all  these  things  are  extremely  material  for 
the  sxirety  to  know.  But  unless  questions  be  particularly  put  by 
the  surety  to  get  this  Information,  I  hold  that  it  is  quite  unneces- 
sary for  the  creditor,  to  whom  the  suretyship  Is  to  be  given,  to 
make  any  disclosures.  In  the  case  of  Pidcock  v.  Bishop.  3  Barn. 
•&  C.  (305,  where  there  was  an  agreement  between  vendors  and 
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vendees  of  goods  that  the  latter  should  pay  ton  shillings  a  ton 
above  the  market  price,  which  ten  shillings  were  to  go  toward  the 
payment  of  an  old  debt,  and  the  payment  of  the  goods  was  guaran- 
teed by  a  third  person,  ignorant  of  the  agreement  for  the  pay- 
ment of  the  extra  ten  shillings,  it  was  held  that  this  noncommuni- 
cation was  a  fraud  releasing  the  surety.  In  the  North  British  Ins. 
Co.  V.  Lloyd,  10  Ex.  522.  the  brother  of  a  debtor  withdrew  his 
guarantee,  and  the  debtor  then  procured  another  guarantor  with- 
out there  being  disclosed  the  fact  of  the  withdrawal  of  the  debtor's 
brother.  The  court  said:  "The  nondisclosure  of  the  charge  of  secu- 
rity, even  if  it  had  been  material,  would  not  have  vitiated  the 
guarantee,  unless  it  had  been  fraudulently  kept  back,"  and  further: 
"The  rule  that  prevails  in  insurance  on  ships  and  lives,  that  all 
material  circumstances  known  to  the  assured  must  be  disclosed, 
though  there  is  no  fraud  in  the  concealment,  does  not  extend  to 
the  case  of  a  guarantee.  In  the  latter  case,  the  concealment,  to 
vitiate  the  guarantee,  must  be  fraudulent,"  In  this  same  case 
the  court,  in  considering  Smith  v.  Bank  of  Scotland,  1  Dow,  272, 
says  that  case  was  decided  on  the  ground  that  the  representation 
to  the  surety  of  the  ti'ustworthiness  of  the  principal,  known  or 
believed  by  the  bank  to  be  untrue,  was  fraud.  In  considering  the 
decision  in  Eailton  v.  Matthews,  10  Clark  &  P.  934,  they  held  that 
it  is  not  necessary  that  a  concealment  be  made  with  a  view  to  the 
advantage  of  the  person  making  it  to  render  it  fraudulent.  The 
decision  in  this  case  (North  British  Ins.  Co.  v.  Lloyd,  10  Ex.  523) 
was  contrary  to,  and  disapproved  the  decision  in,  Owen  v.  Homan, 
3  Macn.  &  G.  378,  where  defendant  was  surety  on  notes  of  a  cer- 
tain firm  who  were  heavily  indebted,  at  the  time  of  the  execution 
of  the  various  contracts  of  suretyship,  to  plaintiffs,  the  payees, 
who  concealed  the  indebtedness  from  her.  The  court  said  the  prin- 
ciples that  govern  insurance  apply  to  sureties,  and  the  creditor 
must  make  a  full,  fair,  and  honest  communication  to  the  surety  of 
all  circumstances  connected  with  the  transaction  to  which  the 
suretyship  is  to  be  applied,  which  are  calculated  to  influence  the 
discretion  of  the  surety  in  entering  into  the  required  obligation. 

In  that  case,  when  brought  before  the  house  of  lords  (Owen  v. 
Homan,  4  H.  L.  Cas.  1035),  the  position  of  the  chancery  court  was 
not  sustained.  In  the  house  of  lords  the  law  is  thus  stated:  "With- 
out saying  in  every  case  that  the  creditor  Is  bound  to  Inquire  under 
what  circumstances  his  debtor  has  obtained  the  concurrence  of  a 
security,  it  may  safely  be  stated,  that  If  the  dealings  are  such  as 
fairly  to  lead  a  reasonable  man  to  believe  that  fraud  must  have 
been  used.  In  order  to  obtain  such  concurrence,  he  is  bound  to 
make  Inquiry,  and  cannot  shelter  himself  under  the  plea  that  he 
was  not  called  upon  to  ask,  and  did  not  ask,  any  questions  on  the 
subject.  In  some  cases  willful  Ignorance  Is  not  to  be  distinguished 
from  willful  knowledge.  If  a  person  abstains  from  inquiry  be- 
cause he  suspects  Inquiry  will  probably  show  that  the  transaction 
In  which  he  is  engaging  is  tainted  with  fraud,  his  want  of  knowl- 
edge of  the  fraud  will  afford  no  excuse."  The  position  of  the  judges 
In  North  British  Ins.  Co.  v.  Lloyd,  10  Ex.  523,  to  the  effect  that 
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the  rule  relative  to  insurance  is  not  applicable  to  sureties  Is  sus- 
tained in  the  decision  in  British  Emp.  etc.  Assn.  v.  Luxton,  9  Man. 
&  G.  169.     When  parties  are  contracting,  either  of  them,  unless 
he  is  under  a  duty  to  the  other,  may  Iseep  silent,  even  as  to  facts 
which  he  believes  would  be  operative  upon  the  mind  of  the  other; 
if,  however,  one  of  them  has  made  a  statement  which  he  believes 
to  be  true,  but  which  in  the  course  of  the  negotiation  he  discovers 
to  be  false,  he  is  bound  to  correct  his  erroneous  statement.     In 
eome  cases  there  is  a  duty  to  malie  an  entire  disclosure;  in  others 
all  material  facts  must  be  disclosed.    There  is  no  such  duty  in  the 
case  of  a  contract  of  suretyship,  but  very  little  said  which  ought 
not  to  have  been  said,  and  very  little  omitted  which  ought  to  have 
been  said,  will  suttice  to  avoid  a  contract.    The  officers  of  a  com- 
pany believing  that  acts  of  the  agent  amounted  to  a  felony,  ordered 
his  arrest.     Certain  friends  of  the  agent  proposed  to  deposit  a 
sum  as  security  for  the  deficiency.    The  officers  learned  that  the 
act  did  not  constitute  a  felony  and  withdrew  the  order  for  arrest. 
Without  mentioning  the  fact  of  the  acts  not  constituting  a  felony 
or  the  withdrawal  of  the  order  of  arrest,  the  officers  subsequent 
thereto,  accepted  the  deposit  as  a  security  for  the  agent's  defaults. 
Held,  that  the  change  of  circumstances  ought  to  have  been  stated 
to  the  intending  sureties,  and  that  the  sureties  were  released:  Davies 
V.  London  etc.  Marine  Ins.  Co.,  L.  R.  8  Ch.  Div.  469.     In  Willis  v. 
Willis,   17   Sim.   218,   Willis,   in   consideration  of  a   conveyance   to 
his  principal  of  certain  property  free  from  all  encumbrances,  be- 
came his  surety  for  the  payment  of  the  purchase  price.    It  turne<f 
out  that  the  property   was  subject  to  another  encumbrance   not 
specified,  which  the  grantor,  at  that  time,  had  forgotten,  and  this 
encumbrance  was  unknown  to  the  surety.     This  misrepresentation 
was  held  to  render  the  contract  invalid  as  to  the  surety.    A  surety 
is  a  favored  debtor.    The  slightest  fraud  on  the  part  of  the  creditor 
touching  a  contract  annuls  it.     The  surety   must  be   diligent   m 
seeking  information.     The  mere    relation    between  principal    and 
surety  does  not  require  the  voluntary  disclosure  of  all  the  material 
facts  in  all  cases.    The  creditor  is  not  bound  to  inform  the  intended 
surety  of  matters  affecting  the  credit  of  the  debtor,  or  of  any  cir- 
cuiustauces  unconnected  with  the  transaction:  Magee  v.  Manhattan 
Life  Ins.  Co.,  92  U.  S.  93.     In  Franklin  Bank  v.  Cooper,  36  Me. 
179,  it  was  held  where  a  bond  of  a  cashier  was  framed  to  cover 
past  as  well  as  future  delinquencies,  that  it  would  be  invalid  against 
a  security,  if  his  name  was  procured  at  the  desire  of  the  directors 
they  knowing  that  past  delinquencies  existed  of  which  he  was  ig- 
norant, and  withholding  the  knowledge  from  him,  though  with  a 
suitable  opportunity  to  communicate  It.     And  the  law  in  general 
was  stated  to  be  that  to  accept  a  surety  known  to  be  acting  under 
the  belief  that  there  was  no  unusual  circumstances  by  which  the 
risk  will  be  materially  increased,  while  the  party  thus  acceptiug^ 
knows  that  there  are  such  circumstances  and  withholds  the  knowl- 
edge of  them   from   the  surety,   though   having  a  suitable  oppor- 
tunity to  communicate  them,  is  a  legal  fraud  which  discharges  the 
surety. 
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In  the  case  of  Atlas  Bank  v.  Brownell,  9  R.  I.  168,  11  Am.  Rep. 
231,  where  a  cashier  had,  shortly  before  giving  the  bond,  lost  money 
by  gambling,  which  the  directors  knew,  and  in  consequence  thereof 
increased  his  bond,  and  required  additional  security,  It  was  de- 
<;ided  that  the  sureties,  to  avoid  their  liability  on  the  bond,  must 
fihow,  on  the  part  of  the  directors,  a  fraudulent  concealment  of 
facts  material  for  the  surety  to  know.  The  noncommunication  of 
the  gambling  did  not  discharge  the  surety.  The  court  said:  "Wa 
think  it  is  going  too  far  to  say  that  the  creditor  is  in  all  cases, 
and  without  being  inquired  of,  bound  to  communicate,  everything 
that  is  important  for  the  surety  to  know,  and  that  would  increase 
his  risk.  Under  such  a  rule  no  one  would  ever  know  when  he  could 
rely  on  a  bond,  and  it  would  lead  to  a  great  deal  of  litigation.  We 
think  the  safe  rule  is,  that  to  avoid  the  bond,  there  must  be  on 
the  part  of  the  creditor  a  fraudulent  concealment  of  something 
material  for  the  surety  to  know."  And  further,  "If  there  had  been 
-an  actual  default,  and  an  attempt  by  the  directors  to  cover  it  up, 
or  reimburse  themselves  at  the  expense  of  the  surety,  the  ca.se 
would  be  different.  Moreover,  the  cases  which  we  have  referred 
to  (Railton  v.  Matthews,  10  Clark  &  F.  934;  Hamilton  v.  Watson, 
12  Clark  &  F.  109;  North  British  Ins.  Co.  v.  Lloyd,  10  Ex.  523; 
Franklin  Bank  v.  Cooper,  36  Me.  179)  are  cases  In  which  the  in- 
formation withheld,  or  not  disclosed,  related  in  some  way  to  the 
business  which  was  the  subject  of  the  suretyship.  In  this  case 
the  undisclosed  information  related  not  to  the  business  which  was 
the  subject  of  the  suretyship,  and  not  to  the  conduct  of  the  cashier 
AS  cashier,  but  to  his  general  character.  It  did  not  follow  because 
he  gambled  he  would  fail  in  his  duty  as  cashier."  In  Warren  v. 
Branch,  15  W.  Va.  21,  after  a  careful  consideration  of  the  leadini; 
cases,  the  court  stated  the  law  as  follows:  "Unless  inquired  of  by  the 
surety,  the  creditor  is  under  no  obligation  to  disclose  facts  In  no 
manner  connected  with  the  business  which  is  the  subject  of  the 
suretyship,  though  such  facts  would  have  a  decided  influence  on 
the  surety  in  entering  into,  or  declining  to  enter  into,  his  contract 
of  suretyship.  As  for  example,  in  the  taking  of  the  bond  of  a  cashier, 
the  fact  that  he  gambled  largely  might,  and  probably  would,  in- 
fluence a  surety  in  going  on  his  bond,  yet  such  fact  not  being  in 
any  way  connected  with  the  contract  that  he  would  faithfully  per- 
form his  duties  as  cashier,  the  directors  are  under  no  obligation 
to  volunteer  a  disclosure  of  this  fact  to  the  surety.  So,  too,  the 
insolvency  of  the  principal  need  not,  though  known  to  the  creditor, 
be  disclosed  to  the  surety,  when  no  Inquiry  is  made  by  him.  If  a 
material  fact  connected  with  the  contract  of  suretyship,  which  might 
Influence  the  surety  in  entering  into  a  contract,  is  fraudulently  coa- 
<?ealed  with  a  view  to  benefit  the  creditor,  such  concealment,  though 
no  inquiry  has  been  made  by  the  surety,  would  vitiate  the  eon- 
tract  and  discharge  the  surety.  As  for  instance,  the  contract  which 
Is  entered  Into  is  for  money  borrowed  by  the  principal,  and  there 
is  an  agreement  between  the  principal  and  the  creditor  that  the 
whole,  or  a  large  part,  of  the  money  so  borrowed  Is  to  be  applied 
to  an  old  debt  due  the  creditor,  and  this  agreement  Is  designedly 
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concealed  from  the  surety  by  the  creditor,  under  the  belief  that  he 
would  not  sign  the  bond  as  security  if  this  was  disclosed  to  him, 
such  concealment.  Induced  by  such  motives,  would  be  a  fraud  on 
the  surety  and  would  vitiate  the  contract.  But  if  the  surety  made 
no  inquiry  on  the  subject  and  the  failure  to  disclose  the  fact,  that 
the  money  borrowed  or  a  portion  of  it  was  to  be  applied  to  the 
payment  of  an  old  debt  due  the  creditor,  was  not  induced  by  the  be- 
lief on  the  part  of  the  creditor  that,  if  he  disclosed,  he  would  not 
sign  the  bond  as  a  surety,  then  such  failure  to  communicate  this 
fact,  not  being  fraudulent,  does  not  avoid  the  contract,  and  the 
surety  will  be  bound. 

"The  contract  of  suretyship,  as  a  general  rule.  Is  for  the  benefit 
of  the  creditor,  while  the  surety  derives  no  advantage  from  it. 
Hence,  the  law  imposes  upon  the  creditor  the  duty  of  dealing  with 
the  surety,  at  eveiy  step  of  the  transaction,  with  the  utmost  good 
faith.  If  the  surety  applies  to  him,  before  entering  Into  the  con- 
tract, for  Information  touching  any  matter  materially  affecting  the 
risk  of  the  undertaliiug,  he  is  bound,  if  he  assumes  to  answer  the 
Inquiry  at  all,  to  give  full  information  as  to  every  fact  within  his 
knowledge,  and  he  can  do  nothing  to  deceive  or  mislead  the  surety 
without  vitiating  the  agreement.  And  whether  he  is  bound,  before 
accepting  the  undertaking  of  the  surety,  and  without  being  applied 
to  by  him  for  information  on  the  subject  to  inform  him  of  facts 
within  his  knowledge  which  increase  the  risk  of  the  undertaking, 
depends  on  the  circumstances  of  the  case.  If  there  is  nothing  in 
the  circumstances  to  indicate  that  the  surety  Is  being  misled  or 
deceived,  or  that  he  is  entering  into  the  contract  in  Ignorance  of 
facts  materially  affecting  Its  risks,  the  creditor  Is  not  bound  to 
seek  him  out,  or,  without  being  applied  to,  communicate  facts  within 
his  knowledge.  But  in  such  cases  he  may  assume  that  the  surety 
has  obtained  Information  for  his  guidance  from  other  sources,  or 
that  he  has  chosen  to  assume  the  risks  of  the  undertaking  what- 
ever they  may  be." 

But  If  he  knows,  or  has  good  grounds  for  believing,  that  the 
surety  Is  being  deceived  or  misled,  or  that  he  was  induced  to  enter 
Into  the  contract  in  Ignorance  of  facts  materially  Increasing  the 
risks,  of  which  he  has  knowledge,  and  he  has  an  opportunity,  be- 
fore accepting  his  undertaking,  to  inform  him  of  such  facts,  good 
faith  and  fair  dealing  demand  that  he  should  make  such  disclosures 
to  him;  and  If  he  accepts  the  contract  without  doing  so,  the  surety 
may  afterward  avoid  it:  Bank  of  Monroe  v.  Anderson  Bros.  etc. 
Ry.  Co.,  65  Iowa,  G92.  Citing  Pidcock  v.  Bishop,  3  Barn.  &  C.  605: 
Owen  V.  Homan,  4  H.  L.  Cas.  997;  Railton  v.  Matthews,  10  Clark 
&  F.  934;  Hamilton  v.  Watson,  12  Clark  &  P.  109;  Franklin  Bank  v. 
Cooper,  36  Me.  179;  Franklin  Bank  v.  Stevens,  39  Me.  532;  Graves 
V.  Lebanon  Bank,  10  Bush,  23;  19  Am.  Rep.  50;  Stone  v.  Compton, 
5  Bing.  N.  0.  142;  Booth  v.  Storrs,  75  111.  438;  Ham  v.  Greve,  84 
Ind.  18. 

There  Is  some  conflict  of  authority  as  to  the  extent  of  the  ob- 
ligation of  one,  who  takes  security  for  the  faithful  discharge  of 
duty  by  one  who  enters  his  employment,  to  Inform  the  surety  of 
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any  facts  within  his  Icnowledge  illustrative  of  the  unfitness  of  the 
employ^,  resulting  from  habits  or  delinquencies,  and  as  to  the  ef< 
feet  of  the  failure  to  give  such  information.  The  fact  that  security 
is  required,  of  itself  would  seem  to  be  a  sufficient  notification  to 
one  proposing  to  become  surety  that  the  obligee  is  not  willing  to 
trust  solely  to  the  skill,  diligence,  or  honesty  of  the  person  of  whom 
security  is  required,  and  it  seems  that  to  avoid  a  bond  on  the  ground 
that  the  surety  was  not  Informed  of  facts  Icnown  to  the  obligee,  it 
should  be  shown  that  there  was  a  fraudulent  concealment  or  with- 
holding of  facts  material  for  the  surety  to  know. 

Whether  a  failure  by  an  obligee  to  disclose  facts  known  to  him 
may  be  deemed  fraudulent,  will  depend  largely  upon  the  character 
of  the  fact  concealed,  and  cases  may  arise  in  which  It  would  be  the 
duty  of  the  obligee  to  disclose  to  a  surety  facts  known  to  him, 
notwithstanding  the  surety  may  make  no  Inquiry.  If,  in  the  course 
of  the  employment  of  the  obligee,  the  person  of  whom  security 
is  asked,  has  been  guilty  of  acts  showing  moral  delinquency,  and 
utter  unfitness  for  trust,  some  of  the  cases  hold  that  in  such  case 
information  should  be  given  to  the  surety  whether  asked  for  or  not. 
If,  however,  the  facts  disclosed  be  not  of  this  character,  but  such 
as  are  consistent  with  honesty,  and  may  only  tend  to  show  that  the 
person  is  negligent,  dilatory,  or  unskilled,  it  may  not  be  the  duty  of 
obligee  unasked  to  give  the  surety  information  of  such  known  facts: 
Screwmen's  etc.  Assn.  v.  Smith,  70  Tex.  168;  Atlas  Bank  v.  Brown- 
ell,  9  R.  I.  169;  11  Am.  Rep.  231;  Home  Ins.  Co.  v.  Hoi  way,  55 
Iowa,  571;  39  Am.  Rep.179;  Charlotte  etc.  R.  R.  Co.  v.  Gow,  59  Ga. 
C94;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  357;  Roper  v.  Trustees,  91 
111.  519;  33  Am.  Rep.  60:  Aetna  Life  Ins.  Co.  v.  Mabbett,  18  Wis. 
667. 

It  Is  difficult  to  determine  what  will  constitute  a  material  part 
of  a  transaction,  in  relation  to  which  misrepresentation  or  con- 
cealment will  be  deemed  fraudulent.  To  be  material.  It  must  be 
some  fact  or  circumstance  immediately  affecting  the  liability  of  the 
surety,  and  bearing  directly  upon  the  particular  transaction  to  which 
the  suretyship  attaches.  There  are  many  facts  and  circumstances, 
which  may  indirectly  affect  the  liability  of  the  surety,  such  as  the 
skill  or  the  want  of  it;  the  industry  or  indolence;  the  care  or  neg- 
ligence; the  wealth  or  poverty,  of  the  party  for  whose  faithfulness 
or  responsibility  a  surety  Is  sought,  to  which  this  rule  will  not  ap- 
ply. Such  facts  and  circumstances  are  too  remote  to  constitute 
elements  to  be  deemed  material  in  transactions  of  this  kind,  unless 
they  are  made  such  by  particular  inquiry  and  distinct  representa- 
tion. The  effects  which  result  from  such  personal  qualities  are 
matters  for  which  the  surety  ordinarily  assumes  the  responsibility: 
Franklin  Bank  v.  Stevens,  39  Me.  532.  And  in  that  case,  which 
was  an  action  against  the  sureties  on  a  cashier's  bond,  conditioned 
that  he  should  account  for  moneys  received  before,  as  well  as  after 
its  date,  held  that  a  misrepresentation  or  concealment  as  to  any 
material  part  of  the  transaction,  when  the  agents  of  the  banks  en- 
tered Into  the  contract  of  suretyship  would  release  the  surety;  but 
the  facts  that  no  bonds  had  been  given  In  former  years,  that  the  di- 
rectors had  been  negligent,  that  the  accounts  of  the  bank  were  in 
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a  confused  state;  and  that  the  bank  commissioners  had  not  dis- 
charged their  duty  relating  to  the  bank,  were  not  such  material 
facts  that  their  concealment  would  release  the  surety. 

The  decisions  referred  to  and  quoted  indicate  the  Impossibility  of 
determining,  in  general,  what  are  the  material  facts,  of  which  the 
suppression,  concealment,  or  misrepresentation  will  constitute  fraud 
to  discharge  a  surety  or  guarantor.  Besides  the  different  circum- 
stances of  the  various  transactions,  the  making  or  not  making  of  in- 
quiries by  the  surety,  the  ignorance  of  the  creditor,  there  is  much  to 
vary  the  decisions,  and  prevent  them  from  determining  general 
rules  as  to  what  are  such  material  facts  as  to  void  the  contract  of 
surety  or  guaranty.  The  cases  may  be  best  considered  with  refer- 
ence to  various  subdivisions  under  which  they  can  be  gathered  most 
conveniently. 

1.  The  Principal  a  Defaulter.— A.  defalcation,  misappropriation  or 
failure  to  account  for  a  previous  Indebtedness,  existing  at  the  time 
of  the  execution  of  contract  of  surety  or  guaranty,  is  matter  that 
will  release  the  surety  or  guarantor  if  unknown  to  him:  Maltby'a 
case,  1  Dow,  274;  Smith  v.  Bank  of  Scotland,  1  Dow,  272;  Railton  v. 
Matthews,  10  Clark  &  F.  934;  Lee  v.  Jones,  17  Com.  B.,  N.  S.,  482; 
Cashin  v.  Perth,  7  Grant  U.  C.  340;  Peers  v.  Oxford,  17  Grant  U.  C. 
472;  Phillips  v.  Foxhall,  L.  R.  7  Q.  B.  666;  Gananoque  v.  Stunden.  1 
Ont.  1;  Guardian  etc.  Life  Ins.  Co.  v.  Thompson,  68  Cal.  208; 
Fishburn  v.  Jones,  37  Ind.  119;  Diabek  v.  Grand  Lodge,  24 
lU.  App,  82;  Connecticut  Life  Ins.  Co.  v.  Scott,  81  Ky.  540; 
Franklin  Bank  v.  Cooper,  36  Me.  179;  Franklin  Bank  v.  Ste- 
vens, 39  Me.  532;  Harrison  v.  Lumberman's  etc.  Ins.  Co.,  8  Mo. 
App.  37;  Wayne  v.  Commercial  Nat.  Bank,  52  Pa.  St.  343;  Farmers 
Nat.  Bank  v.  Van  Slyke.  49  Hun,  7;  Wilmington  etc.  R.  R.  Co.  v. 
Ling,  18  S.  C.  116;  Remington  Se wing-Machine  Co.  v.  Kezertee,  49 
Wis.  409;  Wilson  v.  Monticello,  85  Ind.  10;  Magee  v.  Manhattan  etc. 
Co.,  92  U.  S.  93.  If  the  previous  defalcation  was  unknown  to  the 
payee,  the  surety  Is  not  discharged:  State  v.  Dunn,  11  La.  Ann.  549; 
Tapley  v.  Martin,  116  Mass.  275;  Amherst  Bank  v.  Root,  2  Met.  522; 
Farmington  v.  Stanley,  60  Me.  472;  Howe  Sewing-Machlne  Co.  v. 
Farrington,  82  N.  Y.  121;  Home  Ins.  Co.  v.  Holway,  55  Iowa,  571; 

39  Am.  Rep.  179;  Domestic  etc.  Co,  v.  Jackson,  15  Lea,  418; 
BostwIck  V.  Van  Voorhis,  91  N.  Y.  353;  Screwmen's  etc.  Assn.  v. 
Smith,  70  Tex.  1G8;  Aetna  Life  Ins.  Co.  v.  Mabbett,  18  Wis.  667; 
Wayne  v.  Commercial  Nat.  Bank,  52  Pa.  St.  343;  State  v.  Atherton, 

40  Mo.  209.  Where  principal  was  grossly  Irregular  and  In  arrears 
in  the  payment  of  his  rent,  the  concealment  of  these  facts  Is  not 
sufficient  to  release  the  surety  who  subsequently  guaranteed  the 
payment  of  rent;  Roper  v.  Cox,  L.  R.  10  Q.  B.  200.  Conceal- 
ment from  sureties  oh  an  official  bond,  without  retrospective 
words,  of  the  previous  defalcation  of  the  principal  Is  Immaterial  and 
does  not  render  the  bond  void:  United  States  v.  Boyd.  5  How.  29. 
Where  the  records  of  the  auditor's  and  of  the  treasurer's  offices  are 
open  to  the  public,  and  the  sureties  might  have  Inquired  as  to  sher- 
iff's accounts.  Ignorance  of  a  previous  defalcation  does  not  release 
the  sureties  on  a  sheriCf's  bond:  State  v.  Dunn,  11  La.  Ann.  549. 
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Id  Lee  v.  Jones.  17  Com.  B.,  N.  S„  482,  the  majority  of  the  judges  in 
the  exchequer  chamber  held  that  a  concealment  by  the  creditor  that 
at  the  time  of  the  contract  the  principal  debtor  was  already  in- 
debted to  the  creditor  in  a  considerable  amount,  of  which  the  surety 
was  ignorant,  was  evidence  to  give  to  the  jury  of  such  a  fraud  as 
would  discharge  the  surety  from  liability.    And  in  Phillips  v.  Fox- 
hall,  L.  R.  7  Q.  B.  6G6,  in  considering  a  case  of  continuing  guarantee, 
the  court,  after  reviewing  the  decisions  relating  to  the  concealment 
of  matter  before  the  execution  of  the  bond,  stated  that  where  a 
servant  had  previously  committed  defalcations,  and  had  agreed  to 
repay  them,  and  this  fact  had  been  concealed  by  the  master  from 
the  surety,  it  would  be  a  fraud  to  discharge  the  surety.    And  the 
rule  in  general  is  thus  slated:  "We  cannot  doubt  but  that  previous 
acts  of  dishonesty  by  the  servant  in  the  same  sei-vice,  known  to 
the  master,  would  be  such  a  fact,  if  concealed  from  the  surety  as 
would  avoid  the  contract."    There  is  a  broad  distinction  between  a 
case  of  embezzlement  and  a  case  where  it  simply  appears  that  the 
agent  is  behind  in  his  accounts.    Knowledge  on  the  part  of   the 
employer  of  dishonesty  and  corruption  of  his  agent,  without  dis- 
closure, would  amount  to  a  fraudulent  concealment,  but  a  falling 
behind  in  current  accounts  by  an  agent  is  not  always  the  result  of 
dishonesty,  and  the  failure  of  an  employer  to  inform  the  surety  at 
the  time  he  executes  the  bond,  that  the  agent  is  behind  in  his  ac- 
counts, is  not  such  a  fraudulent  concealment  of  material  facts  as 
would  discharge  the  sureties.    Yet  if  the  employer,  knowing  that 
such  agent  was  in  default  and  indebted  in  his  pre-existing  agency, 
concealed  the  fact,   and  held   him   out  to  the  sureties   as   trust- 
worthy,   either    expressly    or    impliedly,    such    conduct    would    be 
a   fraud   on   the   sureties,    and    would   discharge   them:  Wilming- 
ton  etc.   R.   R.    Co.   V.   Ling,    18   S.    C.   116.    To   accept   a   surety 
knowing  him  to  be  acting  upon  a  belief  that  there  are  no  unusua> 
circumstances  by  which  the  risk  will  be  materially  increased,  while 
the  creditor  knows  that  there  are  such  circumstances,  and  with- 
holds the  knowledge  of  them  from  the  surety,  though  having  a  suit- 
able opportunity  to  communicate  them,  is  a  legal  fi'aud  which  dis- 
cliarges  the  surety.    The  bond  of  a  bank  cashier  framed  to  cover 
past,  as  well  as  future,   delinquencies,   will   be  invalid  against  a 
surety,  if  his  name  was  procured,  at  the  desire  of  the  directors, 
they  knowing  that  past  defalcations  existed  of  which  he  was  Ignor- 
ant, and  withholding  the  knowledge  from  him:  Franklin  Bank  v. 
Cooper,  3G  Me.  179.     Citing  Pidcock  v.  Bishop,  3  Barn,  &  C.  605; 
Smith  V.  Bank  of  Scotland,  1  Dow,  294;  Stone  v.  Compton,  5  Bing. 
N.  C.  142. 

"There  can  be  no  doubt,  either  on  principle  or  authority,  that  when 
an  agent  has  acted  dishonestly  In  his  employment,  the  principal, 
with  knowledge  of  the  fact,  cannot  accept  a  guaranty  for  his  future 
honesty  from  one  who  Is  ignorant  of  the  agent's  dishonesty,  and  to 
whom  the  agent  Is  held  out  as  a  person  worthy  of  confidence.  The 
failure  to  communicate  such  knowledge,  under  such  circumstances, 
would  be  a  fraud  upon  the  guarantor.  The  bad  faith  in  withhold- 
ing from  the  guarantor  such  Information,  so  material  to  the  risk  as* 
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fiumed,  Is  manifested  not  only  by  the  fact  that  the  dishonest  charac- 
ter of  the  agent  was  peculiarly  within  the  knowledge  of  the  prin- 
cipal, but  the  holding  of  him  out  as  a  person  entitled  to  confidence, 
by  continuing  him  in  the  service,  was  equivalent  to  a  declaration 
that  the  principal  had  no  linowledge  of  the  dishonesty  of  the  agent": 
Dinsmore  v.  Tidball,  34  Ohio  St.  418;  Guardian  Fire  etc.  Ins.  Co.  v. 
Thompson,  68  Cal.  208.  The  directors  of  the  banls  published,  ac- 
cording to  law,  a  statement  of  the  condition  of  the  banlt,  from  which 
it  appeared  that  the  affairs  of  the  banlc  were  being  honestly  admin- 
istered, and  which  had  a  tendency  to  inspire  the  public  with  confi- 
dence in  the  oflicers  of  the  banlc,  to  disarm  suspicion,  and  to  prevent 
inquiry.  The  presumption  was  that  the  directors  had  informed 
themselves  of  the  affairs  of  the  banlc.  They  held  out  to  others, 
ignorantly,  though  it  may  be,  as  trustworthy,  a  man  who  had  been 
guilty  of  repeated  embezzlements  and  frauds,  all  of  which  might 
liave  been  discovered  by  the  exercise  of  slight  diligence.  After  pub- 
lication of  the  report,  certain  parties  became  sureties  on  the  bond  of 
the  cashier, who  had  had  no  previous  bond;  and  who.unliuown  to  the 
directors,  was  guilty  of  fraud  and  embezzlement.  The  sureties  were 
sought  to  be  held  for  subsequent  embezzlements  of  the  cashier. 
Held  that  the  sureties  were  released  by  the  misrepresentation  of 
the  directors.  If  the  sureties  had  linown  the  truth,  they  would  not 
have  signed:  Graves  v.  Lebanon  Nat.  Banli,  10  Bush,  23;  19  Am. 
Rep.  50.  A  county  treasurer  had  for  many  years  been  allowed  to 
mix  the  public  money  with  his  own,  and  had  used  for  his  personal 
purposes  a  large  amount  of  public  money.  Under  these  circum- 
stances, he  gave  a  new  bond  with  two  sureties.  After  the  bond  was 
executed,  it  was  ascertained  that  he  could  not  pay  the  balance  due 
the  county.  The  fact  of  his  mingling  the  public  money  with  his 
own  being  generally  known,  and  being  known  to  the  sureties,  the 
court  held  that  no  information  was  withheld  fraudulently,  and  that 
to  invalidate  a  bond  on  the  ground  of  concealment  of  material  fact, 
it  must  appear  that  the  concealment  was  fraudulent:  Peers  v.  Ox- 
ford, 17  Grant  U.  0.  472,  and  East  Zorra  v.  Douglas,  17  Grant  U.  0. 
462.  Sureties  on  official  bonds  are  not  discharged  by  fraud  or  de- 
fault on  part  of  principal,  or  failure  on  part  of  government  to  in- 
form: Halletsviile  v.  Long,  11  Tex.  Civ.  App.  180;  Detroit  v.  Weber, 
26  Mich,  284;  Bower  v.  Commissioners,  25  Pa.  St.  69;  State  v.  Bates, 
36  Vt.  390:  Ryan  v.  United  States,  19  Wall.  514;  Osborne  v.  United 
States,  19  Wall.  577;  Farrar  v.  United  States,  5  Pet.  373:  United 
States  V.  Boyd,  5  How.  29.  In  Atlas  Bank  v.  Brownell,  9  R.  I.  168: 
n  Am.  Rep.  231,  where  additional  security  was  taken  on  account  of 
the  gambling  of  the  cashier,  the  fact  that  the  gambling  was  not  dis- 
closed did  not  release  the  surety.  The  undisclosed  Information  re- 
lated not  to  the  business  which  was  the  subject  of  the  transaction, 
and  not  to  the  conduct  of  the  cashier  as  cashier,  but  to  his  general 
character.  And  to  the  same  effect  is  La  Rose  v.  Logansport  Nat. 
Bank,  102  Ind.  332,  citing  Andrus  v,  Bealls,  9  Cow.  693.  A  failure 
to  communicate  failure  of  duty  of  an  officer,  or  his  default  or  un- 
trustworthiness,  does  not  release  the  surety  unless  it  was  with  In- 
tent to  conceal,  or  through  culpable  negligence:  Anaheim  etc.  Wa- 
AM.  St.  Rep.,  Vol.  LXIll.— 22 
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ter  Co.  V.  Parker,  101  Oal.  483;  Aetna  Life  Ins.  CJo.  v.  Mabbett,  18 
Wis.  698;  Guardian's  etc.  v.  Strother,  22  L.  T.  84;  Atlantic  etc.  Co. 
V.  Barnes,  64  N.  Y.  385;  21  Am.  Rep.  621;  Atlas  Bank  y.  Brownell, 
9  R.  I.  168;  11  Am.  Rep.  231. 

A  secret  agreement  between  principal  and  payee  Is  a  fraud  which 
win  release  the  surety  or  guarantor:  Pendlebury  v.  Walker,  4 
Younge  &  C.  424;  Pldcock  v.  Bishop,  3  Barn.  &  C.  605;  Peck  v.  Dur- 
rett,  9  Dana,  486;  Comstock  v.  Gage,  91  111.  328;  Springfield  etc.  Co. 
V.  Park,  3  Ind.  App  173.  And  in  Jungk  v.  Holbrook,  15  Utah,  199,  02 
Am.  St.  Rep.  921,  a  concealment  of  a  secret  partnership  of  S.,  au 
agent  of  the  principal,  with  the  payee  was  a  fraud  to  release  tho 
surety.  Taking  a  bond  for  a  discharge  upon  "ne  exeat"  whlih 
makes  surety  liable  for  judgment,  but  which  he  believes  to  be  ouly 
for  the  appearance  of  the  defendant,  under  a  secret  agreement  witli 
defendant  (the  principal)  that  it  is  to  secure  the  amount  adjudged 
due,  is  fraud  to  release  the  surety:  Griswold  v.  Hazard,  141  U.  S. 
260.  In  Phoenix  Mul.  Life  Ins.  Co.  v.  HoUoway,  51  Conn.  311,  50 
Am.  Rep.  20,  an  agreement,  not  to  enforce  a  collaterat  security, 
made  after  sureties  had  signed,  and  without  their  knowledge,  was 
held  not  to  release  the  sureties. 

Insolvency  of  the  principal  is  held  not  to  be  matter  to  discbarge 
the  surety:  Bank  of  Monroe  v.  Gifford,  72  Iowa,  750;  Hand  v.  Greve, 
34  Ind.  18;  Roper  v.  Sangamon  Lodge,  91  111.  518;  33  Am.  Rep.  60. 
A  previous  indebtedness,  unknown  to  the  security,  included  in  the 
amount  secured,  is  a  material  fact  releasing  a  surety:  Stone  v. 
Compton,  5  Bing,  142;  Pidcock  v.  Bishop;  3  Barn.  &  C.  605;  Hamil- 
ton V.  Watson,  12  Clark  &  F.  109;  Wason  v.  Waring,  15  Beav.  151; 
Doughty  etc.  v.  Savage,  28  Conn.  146;  Comstock  v.  Gage,  91  111.  328; 
Owen  V.  Homan,  3  Macn.  &  G.  378;  Warren  v.  Branch,  15  W.  Va. 
21.  But  In  Hamilton  v.  Watson,  12  Clark  &  F.  109.  where  there  was 
no  fraud,  and  where  the  surety  is  not  injured,  the  concealment  of 
an  old  debt  does  not  discharge  the  surety.  And  to  the  same  effect 
is  Wythes  v.  Labouchere,  3  De  Gex  &  J.  593. 

Misrepresentation  by  the  payee  as  to  who  was  or  would  be  a  co- 
surety or  coguarantor  is  matter  constituting  fraud  to  release  the 
surety  or  guarantor:  HoUiday  v.  Poole,  77  Ga,  159;  Easter  v.  Min- 
ard,  26  111.  494;  Conger  v.  Bean,  58  Iowa,  321;  Farmers'  Nat.  Bank  v. 
Van  Slyke,  49  Hun.  7;  Anderson  v.  Bellenger,  87  Ala.  334;  13  Am. 
St.  Rep.  46.  But  misrepresentation  by  principal  to  this  effect,  that 
others  would  sign  as  cosureties,  does  not  avoid  a  note:  Young  v. 
Ward,  21  111.  223.  Misrepresentation  as  to  collateral  security  by  the 
payee  is  sufficient  to  release  the  security:  Wooley  v.  Louisville 
Banking  Co.,  81  Ky.  527;  Marchman  v,  Robertson,  77  Ga.  41.  And 
also  if  the  nature,  extent,  or  protits  of  a  business  are  misrepresented 
to  a  surety  to  obtain  his  signature,  the  surety  will  be  released:  Men- 
dleson  v.  Stout,  87  N.  Y.  Sup.  Ct.  408;  Trammell  v.  Swan,  25  Tex.  473; 
Blest  V.  Brown,  4  De  Gex,  F.  &  J.  367;  Municipal  Council  v.  Peters, 
9  U.  C.  C.  P.  205;  Home  Sav.  Bank  v.  Traube,  6  Mo.  App.  221. 
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[18  Indiana  Affials,  174.] 

RECEIVERS.— PARTIES  DEALING  WITH  RECEIVERS 
MUST  KNOW  THEIR  LIMITED  POWERS  and  that  they  are  sub- 
ject to  the  power  creating  them. 

RECEIVERS— CORPORATIONS*  LIABILITY  ON  RECEIV- 
ER'S CONTRACTS.— As  a  general  rule,  corporations  are  not  sub- 
ject to  obligations  or  liabilities  incurred  by  a  receiver  in  charge 
of  the  corporate  property. 

RECEIVERS,  ENFORCEMENT  OF  CONTRACTS  BY.— The 
court  will  not  allow  a  contractor  to  suffer  loss  for  a  contract  made 
by  receivers,  but  may  refuse  to  direct  its  enforcement. 

RECEIVERS— INTEREST  OF  THE  TRUST.— The  court  will 
lools  rather  to  the  interest  of  the  trust  than  to  that  of  the  con- 
tractor. 

RECEIVER-DISCHARGE  OF— LIABILITY  OF  PROP- 
ERTY FOR  DEBT.— The  part  of  an  order  discharging  a  receiver, 
making  the  property  liable  for  the  receiver's  debts,  applies  to  such 
debts  only  as  could  be  legally  enforced. 

RECEIVERS— ACTION  ON  BREACH  OP  CONTRACT— AL- 
LOWANCE OF  CLAIM— DISCRETION  OF  COURT.— When  a  trial 
court  is  invested  with  the  discretion  of  allowing  or  disallowing  a 
claim,  in  an  action  for  a  breach  of  contx'act  of  a  receiver,  it  is  not 
an  abuse  of  discretion  for  the  court  to  disallow  a  claim  for  more 
material  than  could  be  used  in  a  certain  time,  and  where  the  con- 
tract price  was  greater  than  the  marliet  price. 

J.  W.  Lovett  and  H.  C.  Eyan,  for  the  appellant. 

Charles  L.  Henry,  E.  B.  McMahan,  and  J.  A.  Van  Osdol,  for 
the  appellee. 

^''«*  COMSTOCK,  J.  This  action  was  instituted  in  the  court 
below  by  the  appellant  to  recover  damages  from  the  appellee  for 
the  breach  of  a  contract  entered  into  between  appellant  and 
one  James  S.  Corsant,  as  receiver  of  appellee,  under  an  appoint- 
ment by  the  circuit  court  of  Madison  county.  Judgment  be- 
low for  appellee.  The  only  error  assigned  is  the  overruling 
of  appellant's  motion  for  a  new  trial. 

The  receiver  contracted  with  appellant  to  purchase  of  said 
company  two  hundred  tons  of  alkali  for  use  in  carrying  on  the 
business  of  his  trust,  to  be  delivered  as  needed,  upon  notice 
of  the  receiver,  between  November  15,  1893,  and  September 
15,  1894.  Of  this  amount,  one  hundred  and  forty-two  tons 
were  received  and  paid  for.  This  suit  is  brought  to  recover 
damages  alleged  to  have  been  sustained  by  the  refusal  of  the 
receiver  to  accept  the  balance. 

Before  entering  into  the  contract,  the  receiver  had  not  asked 
for  nor  obtained  the  approval  of  the  court  of  the  same.  Under 
the  order  of  his  appointment  he  was  authorized  to  continue 
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the  business  of  appellee,  to  run  and  operate  its  factory,  and 
to  purchase  all  necessary  supplies  and  materials,  and  employ 
hands  for  that  purpose.  Those  dealing  with  a  receiver  ar& 
bound  to  know  that  he  possesses  limited  powers,  and  is  con- 
stantly subject  to  the  orders  of  the  power  which  created  him. 
They  must,  also,  be  held  to  know  that  he  can  make  no  contract 
effectual  against  the  trust  which  was  not  first  authorized,  or 
Fubsequently  ratified  by  the  court. 

In  Lehigh  Coal  etc.  Co.  v.  Central  R.  R.  Co.,  35  N.  J.  i"^* 
Eq.  426,  a  suit  in  which  the  petitioners  show  that  orders  were 
issued  to  them  by  the  purchasing  agent  of  the  receiver  of  the 
railroad  for  cross-ties  and  lumber  to  a  large  amount;  that  a  part 
of  the  order  had  been  filled  and  pay  therefor  received;  that 
the  former  receiver  had  died;  that  the  balance  ordered  had 
been  offered  to  and  refused  by  the  present  receivers.  They  asked 
that  the  present  receivers  be  directed  to  accept  and  pay  for  the 
material  offered  and  directed  to  receive  that  which  should  there- 
after be  offered  under  said  order.  The  petition  was  dismissed. 
The  court  said:  "They  were  at  liberty  to  decline  to  contract 

until  such  authority  was  obtained If  they  chose  to  act 

without  adopting  such  precautions  as  were  necessary  to  insure 
against  loss,  they  must  be  understood  as  having  deliberately 
assumed  whatever  risk  attended  their  venture." 

As  a  general  rule,  corporations  cannot  be  subjected  to  obli- 
gations or  liabilities  incurred  by  the  receiver  or  his  agents  or 
servants  while  in  charge  of  the  corporate  property;  Heath  v. 
Missouri  etc.  Ey.  Co.,  83  Mo.  617. 

In  the  twentieth  volume  of  American  and  English  Encyclo- 
pedia of  Law,  pages  372  and  373,  where  a  number  of  decisions 
are  collected,  it  is  stated  that,  while  there  is  some  uncertainty 
as  to  the  extent  to  which  the  contracts  of  a  receiver  are  bind- 
ing upon  the  trust,  the  better  opinion  seems  to  be  that,  if  the 
contract  is  not  excessive  or  improvident,  or  if  the  contractor  had 
no  notice  of  such  excessive  or  improvident  character,  the  court 
will  not  allow  the  contractor  to  suffer  actual  loss  in  so  far  as  the 
contract  has  been  performed,  although  it  may  refuse  to  direct 
its  enforcement.  And  this  we  believe  to  be  a  fair  statement 
of  the  law. 

Do  the  facts  in  the  case  at  bar  take  it  out  of  the  general  rule 
laid  down  in  Heath  v.  Missouri  etc.  Ry.  Co.,  83  Mo.  617? 

^''''  Appellant's  learned  counsel  contend  that  the  defendant 
corporation  is  bound,  because  the  supplies  contracted  for  were 
proper,  the  price  agreed  to  be  paid  reasonable,  the  contract  en- 
tered into  in  good  faith,  and  the  order  discharging  the  receiver 
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and  restoring  the  property  of  the  estate  to  the  defendant  cor- 
poration made  said  restoration  subject  to  the  debts  contracted 
by  the  receiver. 

Under  the  order  of  appointment,  the  receiver  had  the  right 
to  apply  money  in  his  hands  belonging  to  the  trust  at  the  time 
he  entered  on  the  discharge  of  his  duties,  or  money  received 
thereafter  from  its  earnings,  for  such  purposes  as  were  ncceo- 
sary,  in  his  judgment,  within  the  purview  of  the  order,  to  carry 
on  the  business,  taking  the  risk,  if  any,  that  the  court  would 
approve  his  action.  The  order  was  not,  we  think,  broad  enough 
to  authorize  him  to  bind  the  trust  by  a  contract  for  supplies 
for  a  period  of  ten  months  in  advance,  without  the  sanction 
of  the  court.  Without  such  sanction,  the  court  would  be  free 
to  deal  with  it  as  it  deemed  just;  to  modify,  approve,  or  disre- 
gard it  entirely.  It  waa  in  the  power  of  the  court  to  close  up 
the  receivership  at  any  time,  and  the  exercise  of  this  discretion 
was  not  to  be  hampered  by  a  contract  of  the  receiver  extend- 
ing engagements  for  stated  periods. 

In  its  action,  the  court  would  look  to  the  interest  of  the 
trust  rather  than  to  that  of  the  contractor  (appellant),  who  had 
chosen  to  act  in  the  premises  without  adopting  such  precautions 
as  were  necessary  to  insure  against  loss:  Lehigh  Coal  etc.  Co.  v. 
Central  E.  R.  Co.,  35  N.  J.  Eq.  426. 

That  part  of  the  order  discharging  the  receiver  which  made 
the  restoration  of  the  property  to  the  appellee  company  sub- 
ject to  the  debts  incurred  by  the  receiver  would  apply  only 
to  such  as  could  be  legally  enforced. 

178  q^Q  record  does  not  disclose  that  the  court  which  ap- 
pointed and  discharged  the  receiver  had  any  knowledge  of  the 
contract  in  question.  The  final  report  of  the  receiver  makes 
no  mention  of  it.  The  order  could  not,  therefore,  have  been 
intended  to  apply  to  it. 

This  is  not  an  action  to  recover  the  value  of  merchandise 
received  by  the  estate,  and  from  which  it  would  be  presumed 
to  have  derived  benefit.  It  was  for  the  trial  court,  from  all  the 
evidence,  to  determine  whether  the  claim  in  suit  should  be  en- 
forced against  the  trust  property.  There  was  evidence  before 
the  trial  court  that  the  amount  of  alkali  contracted  for  was 
greater  than  could  be  used  within  the  time  named;  that  it 
could  have  been  purchased  for  a  price  less  than  contracted  for 
if  it  had  been  ordered  as  used.  The  court  could  reasonably, 
therefore,  have  held  that  the  contract  was  not  in  the  interests  of 
the  estate. 
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In  International  etc.  R.  E.  Co.  v.  Herndon,  11  Tex.  Civ.  App. 
465,  a  case  in  which  an  attorney  was  engaged  by  a  receiver  of 
the  railroad  as  general  solicitor  at  a  stipulated  annual  salary,  and 
who  sought  in  a  court,  other  than  that  by  which  the  receiver  was 
appointed,  to  enforce  against  the  corporate  property,  a  claim 
for  balance  of  compensation  under  such  contract.  It  was  held 
that  he  must  show  that  his  claim  was  authorized  or  approved 
by  the  court  which  had  control  of  the  receiver,  although  he 
had  received  compensation  under  the  contract  from  time  to  time 
from  the  receiver.  The  court  said:  "It  would  seem  to  follow 
that  a  party  suing  in  another  court  to  enforce  a  charge  against 
the  property  should  show  that  his  claim,  the  validity  of  which, 
as  such  a  charge,  is  dependent  upon  approval  of  the  court  which 
had  control  of  the  receiver,  had  been  approved  by  that  court, 
or  had  at  least  been  authorized  by  it The  duty  of  mak- 
ing allowances  to  the  receiver  and  fixing  the  ^"^^  expenditures 
properly  chargeable  to  the  fund  necessarily  belongs  to  the  court 
whose  officers  the  receivers  are." 

We  do  not  deem  it  necessary  to  adopt  the  foregoing  view  for 
the  purposes  of  this  case,  and  hold  that  the  present  action 
would  not  lie  upon  the  ground  that  it  was  brought  in  a  court 
other  than  the  one  appointing  the  receiver,  upon  a  contract 
not  authorized  by  that  court,  but  hold  that  the  law  invested  the 
trial  court  with  the  discretion,  under  the  facts  of  the  case,  to 
allow  or  disallow  the  claim  of  appellant,  and  we  cannot  say 
that  it  abused  that  discretion  in  disallowing  it. 

Judgment  affirmed. 


RECEIVEES— DEALINGS  AND  LIABILITIES— TREATMENT 
OF  BY  COURT.— A  receiver  empowered  to  take  possession  of, 
control,  and  operate  a  railway  is,  in  some  sense,  the  representative 
of  the  corporation  that  owns  it:  Howe  v.  Harding,  76  Tex.  17;  18 
Am.  St.  Rep.  17.  As  a  general  rule,  he  may  do  nothing  to  Impair 
the  fund  in  his  hands,  without  an  order  of  the  court:  High  on  Re- 
ceivers, 3d  ed.,  sec.  175.  But  receivers  of  railroads  are  authorized 
to  malie  such  contracts  as  are  necessary  to  the  proper  conduct  of 
the  business  put  in  their  charge:  Gluck  and  Becker  on  Receivers  of 
Corporations,  2d  ed.,  214.  He  has  no  power  to  bind  the  trust  by  a 
contract  involving  large  outlays,  and  which  may  extend  beyond  the 
life  of  the  receivership:  Chicago  Deposit  Vault  Co.  v.  McNulta,  153 
U.  S.  554.  And  a  person  entering  into  a  contract  with  a  receiver 
is  bound  to  take  notice  of  his  disability  to  contract,  and  makes  a 
contract  with  him  at  his  peril:  Tripp  v.  Boardraan,  49  Iowa,  410; 
Ellis  v.  Little,  27  Kan.  707;  41  Am.  Rep.  434.  See,  also,  Barrett  v. 
Henrietta  Nat.  Bank,  78  Tex.  222.  Courts  of  equity  hold  receivers  to 
great  strictness  in  rendering  their  accounts,  and  will  not  ratify  ex- 
penses unnecessarily  incurred:  High  on  Receivers,  sees.  797,  799; 
Hooper  v.  Winston,  24  111.  353.    See  Howes  v.  Davis,  4  Abb.  Pr.  71. 
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WILLFUL  INJURY— COMPLAINT— NECESSARY  AVER- 
MENT.—A  complaint  cannot  proceed  both  as  a  complaint  for  negli- 
gence, and  a  complaint  for  willful  injury.  To  be  good  for  willful 
injury  it  must  aver  that  the  act  was  willfully  and  purposely  done. 

DAMAGES— MENTAL  ANGUISH— POLICY  OF  THE  LAW. 
While  mental  sufferings  may  be  real,  and  the  Injuries  resulting 
therefrom  be  properly  regarded  as  naturally  or  directly  resulting 
from  the  act  causing  the  suffering  as  their  proximate  cause,  sthl 
every  injurious  effect  of  wrong  cannot  form  the  basis  of  damages, 
and  claims  for  redress  on  such  grounds  seem  to  be  out  of  the  wise 
policy  of  the  law. 

DAMAGES,  NOMINAL— REVERSAL  OF  JUDGMENT  TO 
SECURE.— Judgment  will  not  be  reversed  to  enable  a  party  to  re- 
cover nominal  damages. 

J.  0.  Piety  and  J.  E.  Piety,  for  the  appellant. 

T.  J.  Golden,  McNutt  &  McNutt,  for  the  appellee. 

^^^  BLACK,  J.  The  complaint  of  the  appellant  against  the 
appellee  consisted  of  two  paragraphs.  A  demurrer  to  each  par- 
agraph was  sustained. 

In  the  first  paragraph,  after  introductory  averments  describ- 
ing the  appellee  and  its  railroad,  it  was  alleged,  in  substance, 
that  where  the  appellee's  road  crosses  Seventh  street,  in  the 
corporation  limits  of  the  city  of  Terre  Haute,  the  appellee,  some 
time  prior  to  the  commission  of  the  injuries  in  this  paragraph 
complained  ^**^  of,  erected  and  maintained  on  either  side  of 
its  tracks,  at  said  crossing,  gates,  and  had  ever  since  maintained 
such  gates;  that  for  the  purpose  of  raising  and  lowering  said 
gates,  and  for  other  purposes,  the  appellee,  prior  to  the  commis- 
sion of  said  injuries,  stationed  a  watchman  at  said  crossing;  and 
that  on  or  about  the  eighth  day  of  June,  1895,  the  appellee 
was  so  maintaining  said  gates  and  had  a  watchman  stationed  at 
said  crossing  for  the  purpose  aforesaid;  that  on  or  about  that 
day,  the  appellant,  in  company  with  her  husband  and  child,  was 
traveling  in  a  buggy  drawn  by  one  horse,  along  said  Seventh 
street,  and  going  north;  that  when  they  reached  said  crossing 
the  gates  were  raised  and  not  moving,  and  the  crossing  was 
open  for  travel;  that  said  horse  was  being  guided  and  driven 
by  appellant's  husband;  that  when  she,  so  traveling,  was  in  the 
act  of  going  over  and  across  said  railroad  tracks  at  said  cross- 
ing, the  appellee,  by  its  agent,  said  watchman,  carelessly  and 
negligently  let  down  and  lowered  said  gate,  so  that  it  came 
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down  in  front  and  over  said  horse,  and  struck  the  buggy  in 
which  appellant  was  riding,  causing  said  horse  to  become  fright- 
ened and  to  rear,  plunge,  start,  and  run  north  on  said  street 
for  a  great  distance,  which  street  was  then  and  there  crowded 
with  passengers  and  vehicles;  that  said  buggy  in  which  appellant 
was  riding,  while  being  drawn  at  a  great  and  dangerous  speed, 
as  aforesaid,  by  said  frightened  horse,  struck  another  vehicle 
with  great  force;  that  appellant  was  at  the  time  carrying  her 
infant  child,  which  was  about  nine  months  old;  that  by  reason 
of  the  appellee,  by  its  agent,  said  watchman,  wrongfully,  care- 
lessly, and  negligently  letting  down  and  lowering  said  gates 
as  aforesaid,  which  caused  said  horse  to  become  frightened,  tD 
start,  rear,  plunge,  and  run  as  aforesaid,  the  appellant,  without 
any  fault  on  her  part  or  on  the  part  ^^^  of  her  said  husband, 
received  a  severe  nervous  shock,  was  greatly  frightened,  and  her 
life  was  put  in  great  and  imminent  peril,  danger,  jeopardy,  and, 
further,  she  has  suffered  great  mental  pain  and  anxiety;  and 
that  by  reason  of  said  injuries  she  has  been  damaged  in  the  sum 
of  two  thousand  dollars.    Wherefore,  etc. 

The  second  paragraph  is  like  the  first,  except  that  before  the 
words  "wrongfully,  carelessly,  and  negligently,"  where  first 
used,  the  words  "willfully,  unlawfully"  are  inserted,  and  where 
used  the  second  time  the  word  "willfully"  is  inserted. 

The  argument  of  counsel  relates  only  to  the  averments  con- 
cerning damages  in  the  complaint. 

In  the  second  paragraph,  the  pleader,  empfoying  the  same 
averments  as  to  negligence  as  those  used  in  the  first  paragraph, 
appears  by  the  insertion  of  other  words  to  have  sought  to  frame 
a  complaint  for  willful  injury.  A  complaint  should  not  pro- 
ceed upon  a  purpose  to  make  it  good  as  a  complaint  for  either 
an  injury  through  negligence  or  a  willful  injury,  or  upon  a 
purpose  to  make  it  good  for  an  injury  both  willfully  and  negli- 
gently caused.  It  should  proceed  definitely  upon  one  theory 
or  the  other;  and,  to  be  good  as  a  complaint  for  willful  injury, 
it  should  show  by  some  consistent  form  of  averment  that  the 
injurious  act  was  purposely  done  with  the  intent  on  the  part 
of  the  doer  to  inflict  willfully  and  purposely  the  particular  in- 
jury of  which  complaint  is  made:  See  Gregory  v.  Cleveland 
etc.  R.  R.  Co.,  113  Ind.  385. 

The  second  paragraph  must  be  treated  as  amounting  to  a 
complaint  for  negligence,  like  the  first. 

The  right  to  damages  for  a  tortuous  injury  ia  not  dependent 
upon  its  having  been  inflicted  purposely.     The  wrongdoer  is 
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responsible  for  the  consequences  of  his  wrongful  conduct;  but 
in  the  case  before  us  there  is  no  question  but  one  relating  to 
compensatory  damages,  ^"*  and  we  may  leave  out  of  considera- 
tion not  only  cases  involving  contracts  wherein  a  right  to  re- 
cover damages  for  mental  sufferings  has  been  recognized,  but 
also  all  cases  relating  to  tortuous  injuries  in  which  recovery 
is  allowed  for  sufferings  of  that  nature  by  way  of  exemplary 
damages  or  of  damages  sometimes  said  to  be  in  the  nature  of 
exemplary  damages. 

Concerning  the  rule  of  damages  in  tort,  it  is  said  in  Coy  v. 
Indianapolis  Gas  Co.,  146  Ind.  655:  "All  damages  directly 
traceable  to  the  wrong  done,  and  arising  without  an  intervening 
agency,  and  without  fault  of  the  injured  person  himself,  are 
recoverable,"  The  rule  as  thus  expressed  does  not  require  that 
the  particular  injurious  consequence  complained  of  should  be 
such  as  might  have  been  reasonably  expected  to  follow  from  ' 
the  negligent  conduct,  or  such  as  could  have  been  contemplated 
as  the  probable  result,  but  only  that  it  be  the  direct  and  natural 
effect  of  the  wrongful  act  or  omission. 

A  person  who  wrongfully  causes  fright  to  a  horse  being  driven 
lawfully  upon  a  public  highway,  by  producing  an  extraordinary 
noise  or  by  exhibiting  an  unusual  object  calculated  to  frighten 
horses,  is  liable  for  damage  caused  by  reason  of  the  horse  taking 
fright;  but  it  has  been  said  the  resultant  injury  must  be  of 
such  a  general  character  as  might  have  been  reasonably  fore- 
seen and  provided  against:  See  Billman  v.  Indianapolis  etc. 
E.  E.  Co.,  76  Ind.  166,  174;  40  Am.  Eep.  230. 

It  is  well  settled  that  mental  suffering  may  be  taken  into 
consideration  in  estimating  damages  in  cases  of  physical  in- 
jury caused  by  actionable  negligence;  that  recovery  may  be  had 
for  physical  and  mental  sufferings  produced  by  and  arising  out 
of  such  physical  injury,  and  that  in  such  case  the  jury  may 
consider  the  bodily  pain  and  suffering  and  the  anxiety  and  dis- 
tress caused  by  the  injury  as  natural  and  direct  results  **** 
thereof.  But  it  has  been  often  denied  that  fright,  peril,  pain 
of  mind,  or  mental  suffering  may  constitute  a  distinct  and  sep- 
arate ground  of  recovery  or  element  of  damages,  though  in 
truth  proximately  resulting  from  a  wrong. 

It  has  been  the  general  doctrine  that  mental  suffering  alone 
not  accompanied  by  any  physical  injury,  cannot  be  the  founda- 
tion for  the  recovery  of  damages,  except  in  some  instances  where 
they  are  allowed  as  a  species  of  punitive  damages:  See  Can- 
ning V.  Inhabitants  of  Williamstown,  1  Cush.  451;  Salina  v. 
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Trosper,  27  Kan.  544;  Atchison  etc.  R.  R.  Co.  v.  McGinnis,  46 
Kan.  109;  Morse  v.  Duncan,  14  Fed.  Rep.  396;  Wyman  v.  Lea- 
vitt,  71  Me.  227;  36  Am.  Rep.  303;  Johnson  v.  Welle,  6  Nev. 
224;  3  Am.  Rep.  245;  Indianapolis  etc.  R.  R.  Co.  v.  Stables, 
62  111.  313;  Terre  Haute  etc.  R.  R.  Co.  v.  Brunker,  128  Ind. 
642. 

Ewing  V.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40,  30  Am. 
St.  Rep.  709,  was  an  action  by  husband  and  wife  for  injury 
to  the  latter.  The  wrong,  as  stated  in  the  complaint,  was  a  col- 
lision of  cars  upon  the  railway  of  the  defendant,  in  consequence 
of  which  the  cars  were  broken,  overturned  and  thrown  from 
the  track,  and  fell  upon  a  lot  of  ground  and  premises  of  the 
plaintiffs  and  against  and  upon  their  dwellinghouse  and  there- 
by greatly  endangered  the  life  of  the  wife,  then  in  the  dwell- 
inghouse, "and  subjected  her  to  great  fright,  alarm,  fear  and 
nervous  excitement  and  distress,  whereby  she  then  and  there 
became  sick  and  disabled  and  continued  to  be  sick  and  disabled 
from  attending  to  her  usual  work  and  duties,  and  suffered  and 
continues  to  suffer  great  mental  and  physical  pain  and  anguish, 
and  is  thereby  permanently  weakened  and  disabled/'  It  was 
held  that  the  wrong  complained  of  was  not  the  proximate  cause 
of  the  injury  stated.  It  was  said  to  be  plain  that  the  only 
injury  proceeded  from  fright,  ^^''^  alarm,  fear,  and  nervous  ex- 
citement and  distress,  and  the  court  remarked:  "We  know  of 
no  well-considered  case  in  which  it  has  been  held  that  mere 
fright,  when  unaccompanied  by  some  injury  to  the  person,  has 
been  held  actionable.  On  the  contrary,  the  authorities,  so  far 
as  they  exist,  are  the  other  way." 

In  Haile  v.  Texas  etc.  Ry.  Co.,  60  Fed.  Rep.  557,  it  was  al- 
leged in  the  plaintiff's  petition  that  the  insanity  of  his  ward 
was  caused  and  brought  about  by  the  injuries  and  sufferings 
he  underwent  on  account  of  the  accident  and  hardships  com- 
plained of.  Among  the  things  so  complained  of  was  the  falling 
of  the  train  through  a  bridge,  and  it  was  alleged  that  the  shock 
of  the  accident  was  so  great  as  to  hurl  him  from  his  seat  to  the 
floor  of  the  car,  where  he  lay  prostrated  by  the  shock.  But, 
as  observed  by  the  court,  it  was  not  alleged  that  any  bodily 
injury  was  sustained  by  the  shock,  and  there  was  no  claim  for 
damages  for  any  such  injury.  It  was  held  that  the  insanity 
could  not  be  regarded  as  a  proximate  effect  of  the  defendant's 
negligence. 

In  Purcell  v.  St.  Paul  City  Ry.  Co.,  48  Minn.  134,  the  com- 
plaint showed  that  the  defendant's  negligence  caused  to  the 
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plaintiff  sudden  fright  and  a  reasonable  fear  of  immediate 
death,  or  great  bodily  harm,  and  that  the  shock  thus  caused 
threw  her  into  violent  convulsions  and  caused  her  a  miscarriage 
and  subsequent  illness.  The  court,  remarking  that  it  might  be 
conceded  that  any  effect  of  a  wrongful  act  or  neglect  on  the 
mind  alone  will  not  furnish  a  ground  of  action,  held  that  the 
complaint  showed  a  physical  injury,  of  which  the  defendant's 
negligence  was  the  proximate  cause. 

In  Fitzpatrick  v.  Great  Western  etc.  Co.,  12  U.  C.  Q.  B.  645, 
the  complaint  showing  a  negligent  collision  stated,  as  the  dam- 
age suffered  by  the  plaintiff,  a  passenger,  ^^^  that  thereby  the 
plaintiff  "was  much  affrighted,  terrified,  and  alarmed,  whereby 
she  became  sick,  sore,  and  disordered,  and  so  continued  from 
thence  hitherto;  during  which  time  she  suffered  great  pain  and 
anguish,  insomuch  that  her  life  was  endangered,  and  thereby 
also,  by  reason  of  the  terror  and  alarm  occasioned  to  her  by 
the  said  collision,  and  of  such  sickness  caused  thereby,  she  had 
a  premature  labor,  and  bore  a  stillborn  child."  The  complaint 
was  held  sufficient  on  demurrer.  The  court  said:  "The  only 
difficulty  suggested  is  the  introduction  of  the  statement  of 
alarm  and  affright,  as  if  preceding  and  occasioning  the  sickness 
and  disorder.  But,  in  our  opinion,  we  are  not  bound  to  read 
the  declaration  in  that  manner.  We  may,  we  think,  consider 
the  fright  and  commencement  of  the  sickness,  etc.,  to  be  al- 
leged as  simultaneous;  and  if,  as  we  do  not  doubt,  the  declara- 
tion would  be  good  without  stating  the  affright,  but  stating  only 
the  sickness,  etc.,  as  the  result  of  the  defendant's  negligence, 
UP  dn  Tint  see  that  the  addition  of  this  statement  makes  it  de- 
murrable." 

In  V'ictorian  Ey.  Commrs.  v.  Coultas,  L.  R.  13  App.  C.  222, 
before  the  privy  council,  on  appeal  from  the  supreme  court  of 
the  colony  of  Victoria,  the  action  was  one  to  recover  for  in- 
juries sustained  by  Mary  Coultas  through  the  negligence  of  the 
appellant  and  expenses  incurred  by  her  husband  through  her 
illness.  The  husband  and  wife,  with  a  brother  of  the  latter, 
•were  driving  in  a  buggy,  and  had  to  cross  a  level  crossing  on 
the  line  of  the  railway.  When  they  came  to  the  railway  the 
gates  were  closed,  and  the  gatekeeper  opened  the  one  nearest 
them  and  went  across  to  the  opposite  gate,  they  following  him. 
When  they  were  partly  on  the  farther  line  of  railway  a  train 
was  seen  approaching  on  it.  The  gatekeeper  directed  them  to 
go  back,  but  the  husband,  who  was  driving,  *^^  shouted  to  the 
gatekeeper  to  open  the  opposite  gate,  and  went  on.  He  got 
the  buggy  across  the  line,  so  that  the  train  did  not  touch  it. 
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But  aa  the  train  approached  the  wife  fainted.  The  evidence 
showed  that  she  received  a  serious  nervous  shock  from  the 
fright,  and  that  illness  from  which  she  afterward  suffered  was 
the  consequence  of  the  fright.  It  was  held  on  appeal,  reversing 
the  judgment  below,  that  the  damages  recoverable  for  negli- 
gence must  be  the  rjssult  of  the  defendant's  act,  such  a  conse- 
quence as  in  the  ordinary  course  of  things  would  flow  from  the 
act;  and  that  damages  arising  from  the  mere  sudden  terror,  un- 
accompanied by  any  actual  physical  injury,  but  occasioning  a 
nervous  or  mental  shock,  cannot  under  such  circumstances,  be 
considered  a  consequence  which  in  the  ordinary  course  of  things 
would  flow  from  the  negligence  of  the  gatekeeper.  It  was  ac- 
cordingly held  that  the  damages  were  too  remote. 

In  the  opinion  in  the  last-mentioned  case  it  is  observed  that 
the  decision  of  the  supreme  court  of  New  York  in  Vanden- 
burgh  V.  Truax,  4  Denio,  464,  47  Am,  Dec,  268,  was  a  case 
of  palpable  injury  caused  by  a  boy  who  was  frightened  by  the 
defendant's  violence,  seeking  to  escape  from  it. 

The  decision  of  the  privy  council  in  the  Victorian  Ey. 
Commrs.  v.  Coultas,  L.  E,  13  App.  C.  222,  has  been  regarded 
with  disfavor  by  several  eminent  textwriters,  and  there  has  been 
great  variety  and  contrariety  in  the  views  taken  upon  the  sub- 
ject by  the  courts.  A  forcible  criticism  upon  the  case  is  to  be 
found  in  1  Beven  on  Negligence,  second  edition,  page  76. 
Among  the  remarks  there  made,  it  is  said  that  it  is  undoubted 
law  that  mental  pain  or  anxiety  alone,  unattended  by  any  injury 
to  the  person,  cannot  sustain  an  action.  It  is  also  said,  on  page 
S3:  "The  chief  objection  in  principle  to  a  recovery  for  injurii^a 
occasioned,  without  physical  impact,  seems  to  be  the  *^**  diffi- 
culty of  testing  the  statements  of  the  sufferer  alleging  them. 
An  allowance  of  recovery  of  damages  in  respect  of  such  ner- 
vous injuries  affords  opportunities  for  simulation  very  difficult 
to  be  dealt  with,  and  considerations  of  policy  may  well  disallow 
any  claim  in  respect  of  injury  purely  subjective.  When  the 
physical  frame  is  visibly  affected,  considerations  of  this  kind 
are  no  longer  paramount.  The  objection  goes  rather  to  the 
proof  of  the  injuries  than  to  the  legal  appraisement  of  damages 
in  respect  of  them  when  proved.  A  sufficient  safeguard  in  this 
case  against  imposition  seems  to  be  the  bearing  steadily  in  view 
the  elementary  rule  that  before  a  plaintiff  can  recover  he  must 
ehow  a  damage  naturally  and  reasonably  arising  from  the  neg- 
ligent act." 

In  BeU  V.  Great  Northern  etc.  Co.,  L.  E.  26  Ir.  428,  the 
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court  followed  an  unreported  case  in  the  court  of  appeal,  Ire- 
land, in  preference  to  Victorian  Ey.  Gommrs.  v.  Coultas,  L.  R. 
13  App.  C.  222,  and  it  was  held,  in  effect,  that  if  the  plaintiff's 
fright  caused  through  the  defendant's  negligence  as  a  reason- 
able and  natural  consequence  thereof,  actually  occasioned  in- 
jury to  the  plaintiff's  health  as  a  reasonable  and  natural  conse- 
quence of  the  fright,  damages  for  such  injury  would  not  be  too 
remote. 

In  Warren  v.  Boston  etc.  R.  R.  Co.,  163  Mass.  484,  the  plain- 
tiff, with  his  wife,  was  driving  in  a  buggy  across  railway  tracks, 
when  the  gates  were  lowered  by  the  gateman,  and  the  buggy 
was  hit  by  the  train  running  on  one  of  the  tracks,  and  the 
plaintiff  was  thrown  out,  or  he  jumped  out.  The  supreme  court 
refused  to  treat  as  error  an  instruction  to  the  effect  that  if  the 
defendant's  train  struck  the  carriage  of  the  plaintiff,  and  he  was 
thrown  out  upon  the  ground,  this  would  be  a  tortuous  act  if 
the  result  solely  of  the  defendant's  negligence;  and  if  this  act 
resulted  ***  in  damage  to  the  plaintiff,  the  defendant  would 
be  liable;  and  that  in  estimating  this  damage,  the  jury  might 
take  into  account  the  fright  and  nervous  shock. 

In  Spade  v.  Lynn  etc.  R.  R.  Co.,  168  Mass.  285,  60  Am.  St. 
Rep.  393,  the  supreme  court  of  Massachusetts  recently  had  be- 
fore it  the  question,  as  stated  in  the  opinion  of  the  court, 
"whether  in  an  action  to  recover  damages  for  an  injury  sus- 
tained through  the  negligence  of  another,  there  can  be  a  recov- 
ery for  a  bodily  injury  caused  by  mere  fright  and  mental  dis- 
turbance"; and  the  court  expressed  satisfaction  with  the  rule 
that  there  can  be  no  recovery  for  fright,  terror,  alarm,  anxiety, 
or  distress  of  mind,  if  these  are  unaccompanied  by  some  physical 
injury,  and  thought  it  should  also  be  held  that  there  can  be 
no  recovery  for  such  physical  injuries  caused  solely  by  such 
mental  disturbance,  where  there  is  no  injury  to  the  person  from 
without. 

In  Mitchell  v.  Rochester  Ry.  Co.,  4  Misc.  (N.  Y.)  575,  25 
N.  Y.  Supp.  744,  the  negligence  of  the  driver  of  a  street  rail- 
way car  caused  the  plaintiff,  through  fright  and  excitement 
thereby  occasioned,  to  become  unconscious,  and  as  a  result  of 
the  shock  she  then  sustained  s'he  suffered  a  miscarriage  and  was 
sick  for  a  long  time,  the  "mental  shock"  which  she  then  re- 
ceived being,  according  to  the  evidence,  a  sufficient  cause  for 
all  the  '^physical  ailments"  from  which  she  subsequently  suf- 
fered. It  was  said:  "It  is  not  intended  here  to  impugn  the  well- 
settled  and  wholesome  rule  that  no  damages  can  be  recovered 
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against  a  negligent  person  for  purely  mental  suffering,  unao 
companied  by  any  physical  injury.  It  is  decided  simply  that 
where  a  physical  injury  is  the  natural  result  of  the  negligence, 
although  it  proceeds  from  a  mental  shock  caused  directly  by 
the  negligent  act,  the  defendant  is  liable  if  the  jury  might  find 
from  the  evidence  that  the  ^**  shock  caused  the  injury."  The 
case  of  Victorian  Ky.  Commrs.  v.  Coultas,  L.  K.  13  App.  C.  222, 
is  criticised  as  not  well  reasoned  and  as  not  being  based  upon 
authority. 

In  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  56  Am.  St. 
Rep.  604,  the  decision  last  above  mentioned  of  the  supreme 
court  was  reversed  by  the  court  of  appeals,  and  it  was  held  that 
not  only  can  no  recovery  be  had  for  mere  fright,  but  also  no 
recovery  can  be  had  for  injuries  which  are  the  direct  conse- 
quences of  it.  It  was  said:  "Assuming  that  fright  cannot  form 
the  basis  of  an  action,  it  is  obvious  that  no  recovery  can  be 
had  for  injuries  resulting  therefrom.  That  the  result  may  be 
nervous  disease,  blindness,  insanity,  or  even  a  miscarriage,  in  no 
way  changes  the  principle.  These  results  merely  show  the  de- 
gree of  the  fright,  or  the  extent  of  the  damages More- 
over, it  cannot  be  properly  said  that  the  plaintiff*s  miscarriage 
was  the  proximate  result  of  the  defendant's  negligence.  Prox- 
imate damages  are  such  as  are  the  ordinary  and  natural  results 
of  the  negligence  charged,  and  those  that  are  usual  and  may, 
therefore,  be  expected";  and  it  was  held  that  her  damages  were 
too  remote.  The  conclusion  was  stated  that  no  recovery  can  be 
had  for  injuries  sustained  by  fright  occasioned  by  the  negli- 
gence of  another,  where  there  is  no  immediate  personal  in- 
jury. 

In  the  case  before  us  for  decision  it  is  alleged,  by  way  of 
showing  damages  arising  from  the  wrongful  act  of  causing  the 
horse  attached  to  the  buggy  in  which  the  appellant  was  riding 
to  take  fright  and  run  away,  that  the  appellant  received  a  se- 
vere nervous  shock,  was  greatly  frightened,  and  her  life  was 
put  in  great  and  imminent  peril,  danger,  jeopardy,  and,  fur- 
ther, she  has  suffered  great  mental  pain  and  anxiety. 

It  is  not  shown  that  any  physical  ailment  or  distress  **^  fol- 
lowed as  a  consequence  of  th€  shock,  which  is  not  described 
as  enduring,  if  that  would  make  any  difference  in  the  case. 

We  think  it  cannot  properly  be  said  that  such  injuries  aro 
imaginary  or  conjectural,  or  that  the  sufferings  described  are 
not  real.  Nor  does  it  seem  to  us  proper  to  say  that  they  cannot 
be  regarded  as  directly  and  naturally  resulting  from  the  act  of 
the  defendant  as  their  proximate  cause. 
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But  not  every  injurious  effect  of  Wrong  can  fonn  the  basi* 
of  damages.  Many  ill  consequences  follow  from  wrongs  aa 
proximate  effects  for  which  the  law  cannot  afford  redress,  be- 
cause of  the  inadequacy  of  the  methods  and  means  of  courts  to 
reach  just  and  adequate  results  with  sufficient  certainty. 

The  evidence  of  such  injuries  is  so  much  within  the  con- 
trol of  the  person  claiming  to  be  so  injured,  and  there  is  so  lit- 
tle opportunity  for  subjecting  the  fact  to  the  tests  which  may 
be  and  are  applied  in  courts  of  justice  for  the  ascertainment 
of  the  truth  to  the  appreciation  of  the  triers,  that  besides  the 
encouragement  that  would  be  given  to  increase  of  litigation, 
there  would  be  much  danger  of  frequent  injustice  in  allow- 
ing such  claims  to  be  presented  for  trial.  It  would  seem  that 
such  injuries  are  among  those  which  courts  cannot  remedy  by 
means  of  any  practicable  methods  at  their  command  which 
can  be  applied  generally  so  as  to  secure  justice  to  both  the 
plaintiffs  and  defendants,  and  so  as  best  to  subserve  the  inter- 
ests of  the  community,  whose  instruments  the  courts  are  in  the 
administration  of  justice.  Such  claims  for  redress  seem  to  be 
outside  the  wise  policy  of  the  law. 

If  it  may  be  said  that  the  complaint  shows  the  appellant  en- 
titled to  recover  nominal  damages,  yet  this  court  will  not  re- 
verse a  judgment  for  the  purpose  merely  of  enabling  a  party 
to  recover  such  damages. 

The  judgment  is  affirmed. 

NEGLIGENCE— WILLFUL  INJURY— WHAT  CONSTITUTES.— 
To  constitute  willful  Injury  there  must  be  design,  purpose,  and  in- 
tent to  do  wrong  and  inflict  injury:  Louisville  etc.  R.  R.  Co.  v. 
Anchors,  114  Ala.  492;  62  Am.  St.  Rep.  116,  and  note.  Gross  negli- 
gence includes  all  lesser  degrees  of  negligence,  and  when  plaintiff's 
petition  charges  that  an  act  was  done  through  gross  negligence,  this 
does  not  preclude  evidence  entitling  him  to  recover  for  a  lesser  de- 
gree: Hayes  v.  Gainesville  Street  Ry.  Co.,  70  Tex.  602;  8  Am.  St. 
Rep.  624. 

DAMAGES  FOR  MENTAL  ANGUISH.— Damages  for  mental  suf- 
fering alone  cannot  be  recovered  as  a  general  rule:  Chapman  v. 
Western  Union  Tel.  Co.,  88  Ga.  763;  30  Am.  St.  Rep.  183;  Connell 
V.  Western  Union  Tel.  Co.,  116  Mo.  34;  38  Am.  St.  Rep.  575;  Ewing 
V.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40;  30  Am.  St.  Rep.  709,  and 
notes  thereto.  But  the  cases  are  in  conflict  upon  this  question: 
Head  v.  Georgia  Pac.  Ry.  Co.,  79  Ga.  358;  11  Am.  St.  Rep.  434; 
T.arson  v.  Chase,  47  Minn.  .307;  28  Am.  St.  Rep.  370;  note  to  Western 
Union  Tel.  Co.  v.  Carter,  34  Am.  St.  Rep.  831,  832.  See  Spade  v. 
Lynn,  etc.  R.  R.  Co..  168  Mass.  285;  60  Am.  St.  Rep.  393. 

APPEAL— REVERSAL  OF  JUDGMENT— NOMINAL  DAM- 
AGES.—Judgment  for  the  defendant  will  not  be  reversed  where  the 
plaintiff  would  be  entitled  to  no  more  than  nominal  damages: 
Mecklem  v.  Blake.  22  Wis.  495;  99  Am.  Dec.  68.  The  maxim,  De 
minimis  non  curat  lex,  is  properly  applied  to  such  a  case:  McConihe 
V.  New  York  etc.  R.  R.  Co.,  20  N.  Y.  495;  75  Am.  Dec.  420,  and  note. 
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Taylor  v.  Eegeb. 

[18  Indiana  Appeals,  466.] 

PROMISSORY  NOTE— WHEN  A  JOINT  OBLIGATION.— A 

note  signed  by  two  or  moi'e  parties  wlierein  the  promising  plirase  is> 
"we  promise,"  is  prima  facie  evidence  of  a  joint  obligation,  and 
Buch  a  note  as  an  exhibit  is  sufficient  to  support  an  allegation  of  a 
Joint  promise. 

PROMISSORY  NOTE— CORPORATION— SIGNATURE  OF 
PRESIDENT  AND  DIRECTORS.— Where  a  corporation  is  bound 
by  the  signature  of  Its  president  as  such,  the  signing  of  the  namts 
of  the  directors  as  such  binds  the  directors  as  individuals,  the  word 
"director"  being  merely  descriptio  personae. 

ERROR— EVIDENCE  NOT  OF  RECORD.— Evidence  is  not  of 
record  unless  it  is  filed  before  being  incorporated  in  the  bill  of  ex- 
ceptions. 

Charles  L.  Henry,  E.  B.  McMahon,  and  J.  A.  Van  Osdol, 
for  the  appellants. 

Francis  A.  Walker  and  Frank  P.  Foster,  for  the  appellee. 

466  WILEY,  C.  J.  Appellee  sued  the  Pendleton  Window 
Glass  Company,  Charles  B.  Orvis,  Charles  H.  Eoach,  and  the 
appellants,  upon  a  promissory  note,  of  which  the  following  is  a 
copy: 

"Pendleton,  Indiana,  August  31,  1888.  On  or  before  Sep- 
tember, 1891,  we  promise  to  pay  to  the  order  of  Lorenzo  D. 
Reger,  the  sum  of  four  hundred  dollars,  with  six  per  cent  in- 
terest from  date,  payable  annually  and  with  attorney's  fees, 
value  received,  without  any  relief  from  valuation  or  appraisement 
laws.  [Signed]  The  *«''  Pendleton  Glass  Company,  by  B.  F. 
Aiman,  president;  C.  B.  Orvis,  vice  president;  Charles  H.  Roacb^ 
secretary;  A.  B.  Taylor,  Benj.  Eogers,  J.  R.  Boston,  directors.'' 

The  issues  were  joined  as  to  all  the  defendants  below,  except 
Orvis,  who  was  not  served  with  process,  and  did  not  appear. 

Eoach,  Taylor,  Rogers,  and  Boston  demurred  separately  to 
the  complaint  for  want  of  sufficient  facts,  which  demurrers 
were  overruled.  Thereupon  they  filed  a  joint  answer  in  twa 
paragraphs:  1.  General  denial;  and  2.  Setting  up  affirmative 
matter,  averring  that  they  signed  the  note  sued  on  as  officers 
of  their  codefendant,  the  Pendleton  Window  Glass  Company, 
and  not  as  individuals,  and  it  was  so  mutually  agreed  and  un- 
derstood by  and  between  them  and  the  payee  thereof,  and  that 
he  accepted  said  note  on  the  faith  and  credit  alone  of  said 
company.  A  demurrer  to  this  paragraph  of  answer  was  over- 
ruled, and  a  reply  in  general  denial.  The  appellants  and  Roach, 
filed  a  cross-complaint  against  appellee  and  their  codefendant,. 
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the  glass  company,  but  the  record,  as  it  comes  to  ns,  does  not 
present  any  question  arising  thereunder,  and  we  need  not  no- 
tice it  further. 

The  cause  was  submitted  to  the  court  for  trial,  and  the  court, 
on  its  own  motion,  called  a  jury,  and  submitted  to  it,  by  way 
of  interrogatories,  certain  questions  of  fact.  Upon  the  answers 
to  the  interrogatories,  as  returned  by  the  jury,  and  the  evi- 
dence heard,  the  court  made  a  general  finding  against  the  ap- 
pellants and  all  their  codefendants,  except  Orvis  (the  glass 
company  suffering  a  default)  and  rendered  judgment  against 
them  for  five  hundred  and  seven  dollars  and  fifty  cents.  Ap- 
pellants interposed  their  motion  for  a  new  trial,  which  was  over- 
ruled, and  such  ruling  is  one  of  the  errors  assigned  in  this 
court;  but  as  the  evidence  is  not  in  the  record,  ^^^^  and  as  the 
motion  for  a  new  trial  calls  in  question  the  insufficiency  of  the 
evidence  to  support  the  finding  and  judgment,  and  the  alleged 
error  of  the  court  in  admitting  certain  evidence  over  their  ob- 
jections, we  cannot  consider  the  motion,  and  the  assignment  of 
error  based  upon  the  ruling  thereof. 

The  interrogatories  submitted  to  the  jury  by  the  court  to 
aid  it  in  its  determination  of  the  facts,  and  the  answers  thereto 
were  as  follows: 

"(1)  Did  Albert  B.  Taylor,  Benjamin  Rogers,  and  John  R. 
Boston  sign  the  notes  in  suit  as  officers  of  the  Pendleton  Win- 
dow Glass  Co.  ?  No.  (2)  In  accepting  the  note  in  suit  for  real 
estate  conveyed  to  the  Pendleton  "Window  Glass  Co.  did  plain- 
tiff, Reger,  agree  to  take  the  note  of  said  corporation,  only  for 
said  real  estate?  No.  (3)  Did  Taylor,  Rogers,  and  Boston,  de- 
fendants herein,  sign  the  note  in  suit  only  that  said  note  might 
be  the  valid  note  of  the  Pendleton  Window  Glass  Company? 
No.  (4)  Did  the  defendants  Taylor,  Rogers,  and  Boston  sign 
the  note  in  suit,  as  individuals,  with  the  Pendleton  Window 
Glass  Co.?  Yes.  (5)  Did  the  plaintiff,  Reger,  and  defendants 
agree  at  the  time  or  before  the  execution  of  the  note  that  the 
same  should  be  executed  by  the  defendants  and  accepted  by 
plaintiff  as  the  note  of  the  Pendleton  Glass  Company  only? 
No.  (6)  Was  there  a  mutual  mistake  in  signinrj  and  accepting 
the  note  in  suit,  in  this:  That  it  was  the  agreement  that  Tay- 
lor, Rogers,  and  Boston  were  to  write  'hy'  before  their  names 
on  sai^  note?  No.  (7)  Was  there  an  agreement  between 
plaintiff,  Reger,  and  defendants  Taylor,  Rogers,  and  Boston, 
that  they  were  not  to  be  individually  bound  on  said  note? 
No." 

AM.  St.  Rip.,  Vol.  LXIII.-28 
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Each  of  these  interrogatories  was  signed  hy  the  foreman  of 
the  jury. 

The  only  error  assigned  which  presents  any  question  for  our 
consideration,  is  the  overruling  of  the  appellant's  **"*  separate 
demurrers  to  the  complaint.  !«  is  insisted  that  the  note  sued 
upon,  and  made  a  part  of  the  complaint  as  an  exhibit,  purports, 
on  its  face,  to  be  the  note  of  the  Pendleton  Window  Glass  Com- 
pany, and  not  the  joint  note  of  such  company  and  appellants. 
They  also  insist  that  it  is  so  ambiguous  that  it  would  require 
proof  to  fix  the  identity  of  the  parties  liable  thereon.  Counsel 
say  that  the  general  allegation  in  the  complaint  that  they 
(meaning  all  the  signers  of  the  note)  "by  their  promissory  nota 
....  promise  to  pay,"  etc.,  is  not  sufficient  to  make  the  com- 
plaint good,  as  against  the  appellants,  because  such  general 
allegation  is  inconsistent  with  the  note  itself.  We  cannot  agreo 
with  this  insistence.  In  our  judgment  there  is  no  ambiguity 
or  inconsistency,  between  the  allegations  of  the  complaint  and 
the  exhibit;  and  no  proof,  other  than  the  note  itself,  would 
be  necessary  to  fix  the  identity  of  the  parties.  The  note,  on 
its  face,  does  not  purport  to  be  the  separate  promise  or  ob- 
ligation of  the  Pendleton  Window  Glass  Company,  but  the 
joint  promise  or  obligation  of  such  company  and  appellants  to 
pay  money.  The  language  of  the  note  is,  "we  promise  to  pay," 
etc.  A  note  signed  by  two  or  more  persons,  wherein  the  prom- 
ising phrase  is  "we  promise,"  is  prima  facie  the  joint  obliga- 
tion of  the  makers  in  their  individual  capacity:  4  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  110;  Barnett  v.  Juday,  38  Ind.  86; 
Humphreys  v.  Guillow,  13  K.  H.  385;  38  Am.  Pep.  499. 

In  Pennsylvania  it  has  been  held  that  where  a  note  had  been 
signed  by  two  persons,  the  presumption  is  that  it  was  given  by 
them  as  individuals,  and  not  as  partners:  Ellinger's  Appeal,  114 
Pa.  St.  505.  The  case  of  the  Albany  Furniture  Co.  v.  Mer- 
chants' Nat.  Bank,  17  Ind.  App.  531,  60  Am.  St.  Kep.  178,  was 
in  all  essential  features  identical  to  the  case  at  bar.  That  was 
an  action  upon  a  promissory  note,  where,  in  the  body  of  the 
■*'**  note,  the  words,  "we  promise  to  pay"  were  used,  and  the 
note  was  signed  as  follows:  "Albany  Furniture  Co.  Jas.  E. 
Stafford,  Pres.;  J.  Zapf,  Mgr."  It  was  held  that  the  complaint 
stated  a  good  cause  of  action  against  Stafford  and  Zapf. 

Robinson,  J.,  in  speaking  for  the  court,  after  reviewing  the 
authorities,  said:  "Construing  the  complaint  and  the  exhibit  to- 
gether, we  see  no  ambiguity.  It  is  alleged  to  be  the  joint  note 
of  the  parties  signing  it,  and  the  exhibit  is    not   inconsistent 
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with  that  allegation." 

A  corporation  can  only  speak  or  act  by  and  through  its  of- 
ficers or  agents.  In  the  caae  at  bar,  when  the  corporate  name 
of  the  Pendleton  Window  Glass  Company  had  been  subscribed 
to  the  note  in  suit,  by  "B.  F.  Aiman,  President,"  such  signa- 
ture bound  the  corporation,  and  the  signing  of  the  names  of 
the  appellants,  as  directors,  added  no  force  or  effect  to  it.  Un- 
der the  circumstances,  we  must  regard  the  word  "directors," 
opposite  the  names  of  appellants,  as  merely  descriptio  personae: 
Albany  Furniture  Co.  v.  Merchants'  Nat.  Bank,  17  Ind.  App. 
531;  60  Am.  St.  Rep.  178;  McClellan  v.  Robe,  93  Ind.  298;  Wil- 
liams V.  Second  Nat.  Bank,  83  Ind.  237;  Hayes  v.  Brubaker, 
65  Ind.  27;  Hays  v.  Crutcher,  54:  Ind.  260;  Casto  v.  Evinger, 
17  Ind.  App.  298. 

In  Heffner  v.  Brownell,  75  Iowa,  341,  where  a  note  read  "we 
promise  to  pay,"  etc.,  and  signed  "Independent  Mfg.  Co.,  B.  S. 
Brownell,  Pres.;  D.  B.  Sanford,  Secy.,"  it  was  held  to  be  the 
joint  note  of  the  corporation  and  of  Brownell  and  Sanford: 
See,  also,  Mathews  v.  Dubuque  Mattress  Co.,  87  Iowa,  246; 
Lee  V.  Percival,  85  Iowa,  639;  Brunswick-Balke-Collender  Co., 
V.  Boutell,  45  Minn.  21. 

In  our  judgment  the  complaint  ©tated  a  good  cause  of  ac- 
tion, and  the  court  correctly  overruled  the  demurrer  ^''^  of 
appellants  thereto.  In  addition  to  holding  the  complaint  good, 
we  have  set  out  in  this  opinion  the  interrogatories  submitted 
to  the  jury,  and  the  answers  thereto.  These  interrogatories 
went  to  the  vital  question  raised  by  appellants  in  their  sec- 
ond paragraph  of  answer,  and  the  findings  therein  made  were 
all  adverse  to  their  contention.  It  is  evident  that  the  court, 
in  reaching  its  conclusion,  adopted,  as  its  own,  the  findings  of 
the  jury,  upon  the  pivotal  questions  submitted  to  them;  and 
from  this  we  are  led  to  the  inevitable  conclusion  that  a  correct 
result  was  reached,  and  that  substantial  justice  has  been  done. 

We  have  already  remarked  that  the  evidence  is  not  in  the 
record,  but  it  is  proper  for  us  to  state  our  reasons  for  so  hold- 
ing. The  record  shows  that  the  motion  for  a  new  trial  was 
overruled  and  judgment  rendered  June  22,  1896,  and  ninety 
days  given  in  which  to  file  a  bill  of  exceptions.  It  is  further 
shown  that  the  bill  of  exceptions  was  presented  to  and  signed 
by  the  trial  judge,  August  22,  1896.  The  clerk  certifies  that 
the  bill  of  exceptions  and  the  longhand  manuscript  of  the 
evidence  were  filed  in  his  office  August  29th,  being  seven  days 
after  the  longhand  manuscript  was  incorporated  in  the  bill  of 
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exceptions.  It  nowhere  appearing  in  the  record  that  the  long- 
hand manuscript  of  the  evidence  was  filed  in  the  clerk's  ofl&ce, 
before  it  was  incorporated  in  the  bill  of  exceptions,  it  follows 
that  the  evidence  is  not  properly  in  the  record:  Kelso  v.  Kelso, 
16  Ind.  App.  615;  Board  etc.  v.  Fertich,  18  Ind.  App.  1;  Balti- 
more etc.  E.  R.  Co.  V.  McCartney,  18  Ind.  App.  704;  Yellow 
Hammer  Gas  etc.  Co.  v.  Carlin,  148  Ind.  68. 

Further  citation  of  authorities  is  unnecessary. 

Judgment  affirmed. 

NEGOTIABLE  INSTRUMENTS— PLEADING.— A  complaint  on  a 
note  signed  "J.  E.  Stafford,  Pres.,  J.  Zapf,  Mgr.,  Albany  Furniture 
Co.,"  alleging  that  the  note  sued  on  is  the  joint  note  of  the  partita 
while  the  note  recites  that  "we  promise  to  pay,"  states  a  cause  of 
action  against  Stafford  and  Zapf  as  individuals:  Albany  etc.  Co.  v. 
Merchants'  Nat.  Banlc,  17  Ind.  App.  531;  60  Am.  St.  Rep.  178,  and 
note.  Compare  Nebraslia  Nat.  Banls  v.  Ferguson,  49  Neb.  109;  59 
Am.  St.  Rep.  522. 

CORPORATIONS— LIABILITY  UPON  BILLS  AND  NOTES 
SIGNED  BY  OFFICERS.— A  note  by  which  "the  directors"  of  a 
corporation  promise  to  pay  a  certain  sum,  and  signed  by  them  with- 
out official  designation,  must  be  regarded  as  their  joint  obligation, 
and  not  that  of  the  corporation:  McKensey  v.  Edwards,  88  Ky.  272; 
21  Am.  St  Rep.  339,  and  note.  Whether  a  corporation  alone  is 
bound  by  a  writing  signed  by  its  officers,  or  whether  the  latte'r  incur 
personal  liability,  is  a  question  of  intention  to  be  determined  from 
what  appears  on  the  face  of  the  writing:  Yowell  v.  Dodd,  3  Bush, 
581;  96  Am.  Dec.  256.  See  Hall  v.  Crandall,  39  Cal.  567;  89  Am. 
Dec.  64.  Persons  dealing  with  a  corporation  are  bound  to  know 
whether  or  not  the  officer  or  agent  who  represents  it,  and  acts  in 
its  name,  is  authorized  so  to  do:  Credit  Co.  v.  Howe  Machine  Co., 
54  Conn.  357;  1  Am.  St.  Rep.  123,  and  note;  Jemlson  v.  Citizens'  Sav- 
ings Bank,  122  N.  Y.  135;  19  Am.  St  Rep.  482. 
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[18  IHBIAKA  APPEAU,  612.] 

SLANDER— WORDS  NOT  ACTIONABLE  PER  SB— COL- 
LOQUIUM— INNUENDO.— The  words  "I  know  Sheets  took  wheat 
that  did  not  belong  to  him"  are  not  actionable  per  se,  but  are  suffi- 
cient where  there  is  a  colloquium  and  Innuendo  averring  that  appel- 
lee was  guilty  of  larceny,  and  that  parties  so  understood  appellant 
to  mean. 

APPELLATE  PROCEEDINGS— EVIDENCE  NOT  OF  REC- 
ORD.—The  evidence  is  not  of  record  unless  It  Is  filed  before  being 
Incorporated  in  the  bill  of  exceptions.  The  record  must  show  this 
affirmatively. 

J.  B.  Milner  and  Bryan  &  Randolph,  for  the  appellant. 

Owen  E.  Brumbaugh  and  Joseph  Combs,  for  the  appellee. 
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•**  HENLEY,  J.  This  was  an  action  for  slander,  brought 
by  appellee  against  appellant.  The  complaint  was  in  six  para- 
graphs. There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
in  favor  of  appellee.  Appellant's  motion  for  a  new  trial  was 
overruled.  The  assignment  of  error  filed  in  this  court  ques- 
tions the  ruling  of  the  lower  court  upon  the  sufficiency  of  each 
paragraph  of  **^^  the  complaint  and  the  ruling  on  the  motion 
for  a  new  trial. 

Appellant's  counsel  direct  their  argument  to  the  first  and 
third  paragraphs  of  the  complaint.  These  paragraphs  are  al- 
most identical;  they  are  so  nearly  alike  that  if  one  is  good  as 
against  a  demurrer,  they  are  both  good;  if  one  is  bad,  they  are 
both  bad.  The  material  part  of  the  first  paragraph  of  com- 
plaint is  as  follows:  "That  on  or  about  the  fourteenth  day  of 
July,  1894,  the  said  defendant,  in  a  certain  discourse  by  him 
had  in  the  presence  and  hearing  of  Charles  Gerard  and  divers 
other  persons,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  this  plaintiff  the  following  false,  scandalous, 
defamatory,  and  slanderous  words  and  language,  that  is  to  say: 
*I  know  that  Sheets  (meaning  plaintiff,  who  was  then  a  tenant 
on  a  farm  owned  by  defendant  and  had  grown  a  crop  of  wheat 
thereon)  took  wheal  that  did  not  belong  to  him.*  *I  know  that 
Sheets  (meaning  plaintiff)  has  taken  wheat  that  does  not  be- 
long to  him.'  *I  saw  the  wagon  go  across  the  field  again,  and 
I  know  that  Sheets  (meaning  plaintiff,  who  was  then  a  tenant 
on  defendant's  land  and  had  grown  a  crop  of  wheat  thereon, 
and  was  at  said  time  engaged  in  threshing  said  wheat)  has 
took  wheat  that  did  not  belong  to  him.*  Then  and  there  and 
thereby  meaning  and  charging,  and  was  understood  by  said 
Gerard  and  divers  other  persons  then  present  to  mean  and 
charge  that  said  plaintiff  had  feloniously  stolen,  taken,  and 
hauled  away  of  the  personal  goods  and  chattels  of  said  de- 
fendant one  load  of  wheat,  and  was  guilty  of  the  crime  of  lar- 
ceny.   Wherefore,"  etc. 

The  sufficiency  of  this  complaint  must  be  considered  with- 
out reference  to  the  evidence  adduced  upon  the  trial.  We  do 
not  believe  that  the  words  charged  are  actionable  per  se.  Ap- 
pellee might  have  taken  wheat  ^'^^  that  did  not  belong  to  him 
without  committing  a  crime;  he  might  have  taken  it  with  the 
permission  and  consent  of  the  owner,  and  the  mere  allegation 
of  the  words  spoken  as  stated  in  the  complaint  without  the 
colloquium  and  innuendo  would  be  insufficient.  In  the  com- 
plaint, however,  it  is  distinctly  averred   that   appellant   meant 
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and  charged  by  the  speaking  of  said  words  that  appellee  wag 
guilty  of  the  crime  of  larceny,  and  that  appellee  had  feloniously 
taken,  stolen,  and  carried  away  the  goods  and  chattels,  the  prop- 
erty of  appellant,  and  that  the  persons  so  hearing  the  words, 
understood  appellant  so  to  mean.  We  think  each  paragraph 
of  complaint  in  the  cause  was  sufficient.  In  the  case  of  Har- 
rison V.  Manship,  120  Ind.  43,  relied  upon  in  part  by  appel- 
lant, the  words  charged  were  as  follows:  "That  he  (meaning 
plaintiff)  took  and  drove  off  his  ducks  and  sold  them;  that  he 
(meaning  plaintiff)  drove  his  (meaning  defendant's)  ducks  off 
and  sold  them;  that  he  (meaning  plaintiff)  drove  his  (mean- 
ing defendant's)  ducks  off  and  sold  them,  and  if  he  (meaning 
plaintiff)  was  so  mean  as  to  drive  his  (meaning  defendant's) 
ducks  off  and  sell  them  that  he  (meaning  plaintiff)  could  have 
them;  that  Allen  C.  Harrison  drove  his  (meaning  defendant's) 
ducks  off  and  sold  them;  all  of  which  charges  were  false  and 
glanderous,  whereby  the  plaintiff's  character  was  brought  into 
great  and  manifest  and  public  scandal  and  disgrace,  and  he  was 
damaged,"  etc.  The  question  in  this  case,  as  here,  came  up  on 
the  sufficiency  of  the  complaint,  and  Coffey,  J.,  delivering  the 
opinion  of  the  court,  said:  "There  is  no  colloquium  or  in- 
nuendo laid  in  this  complaint.  We  have  simply  the  words  Tie 
drove  off  my  ducks  and  sold  them,'  without  any  averment  as 
to  the  circumstances  under  which  the  words  were  spoken,  or 
as  to  the  sense  in  which  they  were  used,  or  as  to  how  they  were 
understood.  The  simple  question,  ®*^  therefore,  for  our  de- 
termination is.  Do  the  words  charged  to  have  been  spoken  im- 
port the  commission  of  a  crime?  We  do  not  think  they  do. 
The  verbs  used  are  'take,*  'drive,'  and  'sell,'  all  of  which  in  their 
usual  sense  denote  innocent  action. 

"Had  the  appellant  averred  any  extrinsic  facts  tending  to 
show  the  commission  of  a  crime,  and  had  in  any  manner,  by 
averment,  connected  the  speaking  of  the  words  charged  in  the 
complaint  with  the  commission  of  such  crime,  no  matter  how 
defective  such  averments,  the  complaint  would  have  been  good 
^fter  verdict;  but  here,  as  we  have  seen,  there  is  a  total  absence 
of  any  averment  that  a  crime  had  been  committed." 

We  are  of  the  opinion  that  the  case  cited  and  quoted  from 
does  not  aid  appellant,  but  is  strongly  against  his  contention. 

The  other  alleged  errors  of  the  lower  court  arise  out  of  the 
overruling  of  appellant's  motion  for  a  new  trial,  and  depend 
for  their  solution  upon  the  evidence.  It  is  contended  by  coun- 
sel for  appellee,  that  the  evidence  is  not  properly  in  the  reo- 
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ord.  The  longhand  manuscript  of  the  evidence  was  filed  in  the 
clerk's  office  upon  the  same  day  that  the  bill  of  exceptions  was 
approved  by  the  trial  judge  and  filed  in  the  clerk's  office.  It 
is  nowhere  made  to  affirmatively  appear  by  the  record  that  the 
longhand  transcript  of  the  evidence  was  filed  in  the  clerk's  of- 
fice prior  to  its  incorporation  in  the  bill  of  exceptions.  It  is 
imperative  that  the  record  should  so  show.  It  is  not  enough 
tliat  the  record  shows  the  filing  to  have  been  on  the  same  day: 
Manley  v.  Felty,  146  Ind.  194;  Hamrick  v.  Loring,  147  Ind. 
229;  Eogers  v.  Eich,  146  Ind.  235;  Marvin  v.  Sager,  145  Ind. 
261;  De  Hart  v.  Board,  143  Ind.  363;  Burns'  Rev.  Stats.  1894, 
sec.  1476  (Homer's  Eev.  Stats.  1896,  sec.  1410). 

®*®  The  above  are  but  few  of  the  large  number  of  recent  de- 
cisions upon  this  point  of  practice. 

We  find  no  error  in  the  record  for  which  the  judgment  should 
be  reversed.    Judgment  affirmed. 


SLANDER— INNUENDO  AND  COLLOQUIUM— OFFICES  OF— 

An  innuendo  in  criminal  slander  is  an  explanatory  averment  of  the 
meaning,  which  charges  no  fact  and  neither  adds  to,  nor  qualifies, 
any  previous  allegation  and  does  not  admit  of  being  sustained  by 
evidence:  Diclsson  v.  State,  34  Tex.  Cr.  Rep.  1;  53  Am.  St.  Rep.  694, 
and  note.  The  colloquium  serves  to  show  that  the  words  were 
spoken  in  reference  to  the  matter  of  the  averment:  Van  Vechten 
V.  Hopkins,  5  Johns.  211;  4  Am.  Dec.  339.  Words  not  actionable 
per  se  cannot  be  made  so  by  innuendo:  Patterson  v.  Wilkinson,  55 
Me.  42;  92  Am.  Dec.  568.  It  is  the  colloquium  which  must  .instlfy 
the  innuendo:  Peterson  v.  Sentman,  37  Md.  140;  11  Am.  Rep.  534. 
I^acU  of  space  forbids  our  discussing  the  many  cases  in  which  these 
rules  have  been  applied:  See  monographic  note  to  Van  Vechten  v. 
Hopkins,  4  Am.  Dec.  348-354;  Posnett  v.  Marble.  62  Vt.  481;  22  Am. 
St.  Rep.  126;  Callahan  v.  Ingram,  122  Mo.  355;  43  Am.  St.  Rep.  583; 
Bornman  v.  Boyer,  3  Binn.  515;  5  Am.  Dec.  380;  Haines  v.  Campbell, 
74  Md.  158;  28  Am.  St.  Rep.  240. 

APPELLATE  PROCEDURE.— Unless  it  afllrmatlvely  appears 
that  the  longhand  manuscript  of  the  evidence  was  filed  with  the 
clerk  before  it  was  incorporated  in  the  bill  of  exceptions,  the  evi- 
dence cannot  be  considered  as  of  record:  Bedford  Belt  Ry.  Co.  v. 
McDonald.  17  Ind.  App.  492:  60  Am.  St.  Rep.  172;  Taylor  v.  R^ner, 
IS  Ind.  App.  466,  ante,  p.  352. 


Drudge  v.  Leiteb. 

[18  Indiana  Appkalh,  694.] 

COMPLAINT— ACTION  FOR  DEBT— SUFFIOIBNOY.— An 
averment  of  the  delivery  of  a  certain  amount  of  wheat  of  a  certain 
value  by  plaintiff  to  defendant  is  not  a  suflacient  averment  to  sus- 
tain an  action  for  debt. 

WAREHOUSEMAN'S  RECEIPT-CONTRACT  OF  BAIL- 
MENT.—A  warehouseman's  receipt  for  a  certain  amount  of  wheat 
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In  store,  subject  to  warehouseman's  charges,  fire  at  owner's  risk,  la 
a  contract  of  bailment. 

ACTION  ON  IMPLIED  CONTRACT— AMOUNT  TO  BE  RE- 
COVERED,—In  an  action  on  an  Implied  contract  for  wheat  sold, 
plaintiff  can  recover  not  the  value  of  the  wheat,  but  the  price  re- 
ceived. 

BAILEE'S  LIABILITY— DESTRUCTION  OP  PROPERTY  — 
When  property  In  the  custody  of  the  bailee  is  destroyed  accidentally, 
without  any  fault  on  his  part,  he  is  not  liable. 

USAGE— CONSTRUCTION  OF  CONTRACT.— Warehouse- 
man's receipts  for  wheat  received  may  be  construed  by  adopting  the 
meaning  of  the  terms  as  explained  by  commercial  usage. 

WAREHOUSEMAN— OWNERSHIP  OP  MINGLED  GRAIN 
—TENANTS  IN  COMMON.— Where  a  warehouseman  receives  grain 
and  mixes  it  with  his  grain,  or  that  of  others,  and  is  engaged  in  sell- 
ing the  grain  so  mixed,  the  various  owners  of  the  grains  are  tenants 
In  common  of  the  entire  quantity  of  the  commingled  grain. 

MINGLED  GRAIN— OWNERSHIP— CONTINUANCE  OP.— A 
depositor  of  grain  in  a  common  receptacle  until  he  withdraws  or 
transfers  his  grain.  Is  a  tenant  In  common,  not  only  while  his  grain 
Is  In  the  common  store,  but  also  as  long  as  any  grain  Is  in  the  com- 
mon store. 

MINGLED  GRAIN— PROPORTIONATE  SHARE  OF  TEN- 
ANTS IN  COMMON.— The  share  of  each  tenant  In  common  of  the 
mingled  grain  on  hand,  at  any  time,  will  be  a  proportionate  part  of 
the  amount  on  hand  in  the  proportion  which  his  deposit  bears  to  the 
aggregate  of  the  other  deposits. 

WAREHOUSEMAN'S  LIABILITY— FIRE-WHEAT  SOLD. 
While  warehouseman  would  not  be  liable  for  wheat  destroyed  by 
fire,  he  would  be  responsible  for  wheat  sold,  and  not  represented 
by  wheat  destroyed.  Depositor  could  recover  for  the  difference  be- 
tween the  amount  represented  by  the  receipt  and  his  Individual 
share  of  the  destroyed  wheat. 

W.  L.  Efisick  and  Conner  &  Rowley,  for  the  appellant. 

G.  W.  Holman,  R.  C.  Stephenson,  M.  A.  Barker,  and  J.  H. 
Bibler,  for  the  appellees. 

^•^  BLACK,  J.  The  appellant's  complaint  against  the  ap- 
pellees contained  four  paragraphs.  A  demurrer  to  the  first 
paragraph  for  want  of  sufficient  facts  was  sustained. 

In  the  first  paragraph  it  was  alleged,  that  on  the  thirty-first 
day  of  March,  1894,  the  appellees  were  partners,  doing  business 
under  the  firm  name  of  Leiter  &  Petersen,  owning  and  operat- 
ing the  Pottowattomie  Flouring  Mills  at  Rochester,  Indiana; 
that  on  said  day  the  appellant  delivered  to  the  appellees,  at 
their  said  mills,  six  hundred  and  ninety-nine  and  four-sixtieths 
bushels  of  wheat,  then  of  the  market  value  of  sixty  cents  per 
bushel,  and  of  the  total  value  of  four  hundred  and  nineteen 
dollars  and  forty  cents;  "and  that  in  this  way,  and  for  said 
wheat,  the  said  *^^^  defendants  became  indebted  to  the  plain- 
tiff in  said  sum,  which,  though  due,  remains  wholly  unpaid; 
wherefore,"  etc. 
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"We  are  infonned  by  counsel  for  appellant  tliat  this  paragraph 
is  upon  the  theory  of  debt.  We  are  unable  to  find  it  sufficient 
upon  any  theory.  It  does  not  show  a  breach  of  any  contract, 
the  violation  of  any  duty  relating  to  person  or  property,  the 
infringement  of  any  right,  or  any  ground  upon  which  the  ap- 
pellant is  entitled  to  relief  in  law  or  equity.  Admitting  as 
true  the  averment  of  facts  on  which  the  alleged  indebtedness 
is  predicated,  such  a  consequence  does  not  legally  follow. 
Such  facts  might  well  exist  as  stated  without  any  indebtedness: 
See  Stanton   v.  Kenrick,  135  Ind.  382. 

Demurrers  to  the  second  and  third  paragraphs  of  answer  to 
the  second  and  third  paragraphs  of  complaint,  and  demurrers 
to  the  second  and  third  paragraphs  of  answer  to  the  fourth 
paragraph  of  complaint  were  overruled. 

In  the  second  paragraph  of  complaint  it  was  stated,  in  sub- 
stance, that  on  the  thirty-first  day  of  March,  1894,  and  for  a 
long  time  before  and  after  that  date,  the  appellees  were  part- 
ners, under  the  name  and  style  of  Leiter  &  Petersen,  own- 
ing and  operating  the  Pottowattomie  Flouring  Mills,  at 
Rochester,  and  were  also  at  the  same  time  shipping  and  sell- 
ing wheat  and  grain;  that  on  said  day  the  appellant  deliv- 
ered to  the  appellees  at  their  said  mills,  six  hundred  and 
ninety-nine  and  four-sixtieths  bushels  of  wheat,  which  the  ap- 
pellees then  and  there  received;  and  they  issued  to  the  appel- 
lant a  receipt  therefor  as  follows:  "No.  67.  Mar.  31,  1894. 
Received  of  F.  M.  Drudge  six  hundred  and  ninety-nine  4-60 
bushels  of  wheat  in  store,  subject  to  our  charges.  Fire  at  own- 
er's risk.  Leiter  &  Petersen."  It  was  alleged  that  afterward, 
but  at  what  particular  date  the  appellant  could  not  state,  the 
appellees  ®®''  sold  said  wheat  and  converted  it  to  their  own  use, 
without  the  knowledge  or  consent  of  the  appellant,  and  re- 
ceived therefor  the  sum  of  four  hundred  and  forty  dollars.  It 
was  further  stated:  "The  plaintiff  here  expressly  waives  the 
tort  in  the  sale  and  conversion  aforesaid,  and  sues  in  debt 
for  the  said  four  hundred  and  forty  dollars,  which  he  says  the 
defendants  justly  owe  him;  and  he  says  the  said  sum  is  due, 
but  remains  wholly  unpaid.    "Wherefore,"  etc. 

In  the  third  paragraph  of  complaint,  after  stating  the  deliv- 
ery of  the  wheat  and  the  issuing  of  said  receipt,  the  appellant 
sought  to  recover  upon  an  alleged  contemporaneous  oral  agree- 
ment that  he  should  receive  money  only  for  said  wheat.  A 
valid  agreement  to  such  effect  would  be,  not  a  contract  of  bail- 
ment, bat  one  of  sale:  Lyon  v.  Lenon,  106  Ind.  567. 
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The  receipt  was  so  drawn  as  to  constitute  a  contract  of  bail- 
ment: See  Pribble  v.  Kent,  10  Ind.  325;  71  Aio.  Dec.  337; 
Schindler  v.  Westover,  99  Ind.  395. 

The  third  paragraph  of  complaint  proceeded  upon  the  false 
theory  that  a  recovery  might  be  had  upon  a  contemporaneous 
oral  agreement  which  contradicted  the  written  contract. 

The  fourth  paragraph  of  complaint  was  insufficient  upon  the 
theory  on  which  it  proceeded,  which  was  that  of  waiving  the 
conversion  and  seeking  a  recovery  upon  an  implied  contract, 
the  conversion  shown  being  the  sale  of  the  wheat  by  the  appel- 
lees and  the  appropriation  of  the  money  received  for  it  to  their 
own  use.  In  such  case,  it  is  not  the  value  of  the  converted  wheat 
that  may  be  recovered,  but  it  is  the  price  received  for  the 
property;  and  this  was  not  stated  in  the  fourth  paragraph:  See 
26  Am.  &  Eng.  Ency.  of  Law,  792  et  seq.;  28  Am.  &  Eng.  Ency. 
of  Law,  569  et  seq.;  Jones  v.  Gregg,  17  Ind.  84,  87. 

"We  need  not  consider  the  question  as  to  the  action  of  the 
court  in  overruling  demurrers  to  answers,  except  ®®®  to  in- 
quire whether  the  second  and  third  paragraphs  of  answer  to 
the  second  and  third  paragraphs  of  complaint  presented  suffi- 
cient defenses  to  the  second  paragraph  of  the  complaint.  In 
both  of  these  paragraphs  of  answer  the  appellees  admitted  the 
execution  to  the  appellant  of  the  receipt,  and  alleged  that  on 
the  12th  of  February,  1895,  their  mill  and  storehouse,  with 
the  contents  thereof,  was  totally  destroyed  by  fire  without 
any  fault  on  their  part,  and  that  no  demand  was  made  by  tha 
appellant.  It  was  also  in  substance  alleged  in  both  paragraphs 
that  at  the  time  of  the  execution  of  the  receipt,  and  ever  after, 
until  the  fire,  the  appellees  had  on  hand  in  said  mill  and  store- 
house wheat  of  grade  and  quality  like  that  stored  by  the  ap- 
pellant, in  sufficient  quantity  to  comply  with  any  demand  of 
the  appellant  for  the  return  of  his  said  wheat. 

The  distinctive  difference  between  the  paragraphs  was,  that 
while  it  was  alleged  in  the  second  that  on  the  day  of  the  fire 
the  appellees  had  on  hand  wheat  in  store  in  said  mill  and 
storehouse  of  like  grade  and  quantity  (quality)  sufficient  to 
restore  to  all  having  wheat  stored  therein  the  quantity  they 
each  so  stored,  it  was  stated  in  the  third  paragraph  that  at 
the  time  of  the  fire  the  appellees  had  on  hand  in  the  said 
mill  and  storehouse  wheat  of  like  grade  and  quality  as  that 
stored  by  the  appellant  sufficient  to  fully  return  to  him  the 
anaount  called  for  by  said  storage  receipt. 

Construing  the  pleadings  according  to  the  effect  manifestly 
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intended  and  given  to  them,  the  question  is  presented  as  to 
whether  or  not  in  such  a  case  it  is  a  sufficient  defense  to  the 
entire  cause  of  action  to  show  that  the  warehouseman  at  the 
time  of  the  destruction  of  his  warehouse,  with  its  contents,  by 
fire,  without  his  fault,  had  there  on  hand  as  much  grain  as  the 
plaintiff  had  deposited,  and  of  the  same  kind  and  *^^  quality; 
or  is  it  necessary  to  such  full  defense  to  show  that  he  had  on 
hand  enough  grain  to  supply  to  all  his  depositors  the  quantity 
stored  by  them? 

When  property  in  the  custody  of  a  bailee  is  destroyed  ac- 
cidentally, without  any  fault  on  his  part,  he  is  not  liable:  Eice 
V.  Nixon,  97  Ind.  97;  49  Am.  Eep.  430. 

By  an  act  of  March  25,  1879,  Acts  1879  (Spec.  Sess.),  page 
231,  sections  8720  et  seq.,  of  Bums'  Revised  Statutes  of  1894 
(Rev.  Stats.  1881,  sec.  6541,  et  seq.),  it  is  provided  (section  1) 
that  "every  person,  firm,  company,  or  corporation,  receiving 
....  wheat  ....  in  store,  or  undertaking  to  receive  or  take 
care  of  the  same,  with  or  without  compensation  or  reward  there- 
for, shall  be  deemed  and  held  to  be  a  warehouseman."  In 
section  2,  provision  is  made  for  the  giving  of  a  receipt  by  the 
warehouseman  for  the  article  so  received,  "which  receipt  shall 
be  evidence  in  any  action  against  said  warehouseman."  By  sec- 
tion 7  it  is  provided,  that  no  warehouseman  or  other  person 
shall  sell  or  incumber,  ship,  transfer,  or  in  any  manner  remove 
beyond  his  immediate  control  any  goods,  wares,  merchandise, 
produce,  commodity,  property  or  chattel  for  which  a  receipt 
or  voucher  shall  have  been  given,  without  the  written  consent 
of  the  person  holding  and  producing  such  receipt.  Section  9 
provides  for  the  punishment  as  for  a  crime  of  any  warehouse- 
man or  person  who  shall  willfully,  knowingly,  and  purposely 
violate  any  of  the  provisions  of  the  act,  and  also  provides: 
"Every  person  aggrieved  by  the  violation  of  any  of  the  pro- 
visions of  this  act  shall  have  and  maintain  an  action  against 
the  person,  company,  or  corporation  violating  the  same,  to  re- 
cover all  damages,  immediate,  consequent  and  legal,  which  he 
may  have  sustained  by  reason  of  such  violation  as  aforesaid, 
whether  such  person  may  have  been  convicted  criminally  or 
not." 

Miller  v.  State,  144  Ind.  401,  was  a    criminal    prosecution 
''*®  under  sections  7  and  9  of  said  act  of  1879.     It  was  eon- 
tended  on  behalf  of  the  defendant  that,  from  the  manner  in 
which  he  did  business,  of  which  the  prosecuting  witness  had 
knowledge,  it  must  have  been  understood  by  both  that  the  de- 
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fendant  might  mix  the  wheat  of  the  prosecuting  witness  with 
other  wheat  in  the  defendants'  storehouse,  and  might  sell  the 
mixture  in  the  course  of  business.  Speaking  of  this  claim  of 
counsel,  the  court  said:  "Undoubtedly  the  parties  might  have 
agreed  that  this  should  be  done,  but  only  by  the  written  con- 
sent of  the  holder  of  the  receipt  or  his  surrender  of  the  same. 
No  agreement  of  that  kind  is  shown,  and  until  he  thus  aban- 
doned his  rights  under  the  statute  the  holder  of  the  receipt  is 
entitled  to  claim  the  wheat  for  which  it  calls."  It  was  held 
that  an  instruction  was  correct  by  which  the  court,  in  effect, 
informed  the  jury  that  if  the  defendant,  without  the  written 
consent  of  the  holder  of  the  receipt,  mixed  his  wheat  with 
other  wheat  and  sold  the  same,  the  defendant  was  guilty  of  a 
violation  of  the  statute.  "That,"  said  the  court,  "is  but  stat- 
ing what  the  statute  expressly  declares."  In  that  case  there  was 
no  wheat  whatever  left  in  the  defendant's  warehouse,  or  ele- 
vator, but  he  had  disposed  of  it  all,  and  thus  had  embezzled 
the  wheat  of  the  prosecuting  witness,  "the  very  evil,"  the  court 
said,  "against  which  the  statute  was  directed." 

In  the  absence  of  an  agreement  to  the  contrary,  the  usages 
of  a  particular  business,  it  is  held,  may  be  presumed  to  have 
entered  into  and  formed  a  part  of  the  contracts  and  under- 
standings of  persons  engaged  in  such  business  and  those  who 
deal  with  them:  Momingstar  v.  Cunningham,  110  Ind.  328;  59 
Am.  Hep.  211. 

Usage  in  a  particular  trade  or  business  cannot  control  an 
express  contract,  but  it  is  presumable,  when  a  contract  is  am- 
biguous, that  it  was  made  with  reference  '^®*  to  a  known  usage 
or  ordinary  course  of  a  particular  business.  In  such  case  the 
known  and  ordinary  course  of  the  particular  business  may  be 
proved,  to  raise  a  presumption  that  the  transaction  was  in  con- 
formity therewith:  Lyon  v.  Lenon.  106  Ind.  567. 

Rice  V.  Nixon,  97  Ind.  97,  49  Am.  Eep.  430,  related  to  the 
loss  by  fire  of  wheat  stored.  Speaking  of  the  principle  ap- 
plicable where  a  warehouseman  receiving  wheat  to  be  stored 
for  the  owner  commingles  it  with  his  own  wheat,  it  was  said 
by  the  court:  "Articles  of  such  a  character  can  be  separated  by 
measurement,  and  no  injury  result  to  the  owner  from  the  act 
of  the  warehouseman  in  mingling  them  with  like  articles  of  his 
own."  It  was  also  said,  that  the  great  weight  of  authority  is, 
that  in  such  case  the  contract  is  one  of  bailment,  and  not  of 
sale,  the  warehouseman  and  the  depositor  becoming  owners  as 
tenants  in  common.    It  is  further  said,  that  it  cannot  be  pre- 
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Bumed  that  wareliousemen  in  receiving  grain  for  storage,  or 
depositors  in  intrusting  it  to  them  for  that  purpose,  intended 
or  expected  that  each  lot,  whether  of  many  thousand  bushel* 
or  of  a  few  hundred,  should  be  placed  in  separate  receptacles; 
but  that  the  presumption  is  that  the  warehouseman  and  the 
depositor  intended  that  the  grain  should  be  placed  in  a  com- 
mon receptacle  and  treated  as  common  property:  See,  also,  Mom- 
ingstar  v.  Cunningham,  110  Ind.  328;  69  Am.  Eep.  211; 
Schindler  v.  Westover,  99  Ind.  395. 

In  Bottenberg  v.  Nixon,  97  Ind.  106,  it  is  held,  that  the 
warehouseman  is  bound  to  keep  sufficient  grain  on  hand  to  meet 
the  demands  of  depositors,  and  that  if  he  fails  to  respond  to 
a  demand  by  delivering  wheat  in  quantity  and  quality  such  as 
that  received,  he  is  liable,  unless  some  accident  not  attributable 
to  his  fault  or  negligence  caused  the  destruction  of  the  grain. 
In  Baker  v.  Born,  17  Ind.  App.  422,  it  was  said  to  be  the 
law  in  this  state,  that  where  a  warehouseman  receives  ''^^  grain 
on  deposit  for  the  owner,  to  be  mingled  with  other  grain  in 
a  common  receptacle,  from  which  sales  are  made,  the  ware- 
houseman keeping  at  all  times  sufficient  grain  of  like  kind  and 
quality  for  the  depositor,  and  ready  to  deliver  to  him  upon 
demand,  the  contract  is  one  of  bailment;  and  that  the  duty 
of  the  warehouseman  is  to  deliver  to  the  depositor,  upon  de- 
mand and  the  payment  or  tender  of  any  agreed  storage  charges, 
grain  of  the  same  kind  and  quality  as  that  so  received:  See, 
also.  Woodward  v.  Semans,  125  Ind.  330;  21  Am.  St.  Eep.  225. 

In  Lyon  v.  Lenon,  106  Ind.  567,  it  is  said,  that  a  contract  of 
bailment  contemplates  the  return  of  the  goods  bailed,  or,  grow- 
ing out  of  the  necessities  of  commerce,  where  grain  is  deliv- 
ered in  store,  other  grain  of  like  quality  and  grade  may  be  re- 
turned in  its  stead. 

In  Bottenberg  v.  Nixon,  97  Ind.  106,  the  depositor  knew  of 
the  custom  of  the  warehouseman  to  deposit  the  grain  received 
from  depositors  in  a  common  bin  with  wheat  bought  by  him, 
and  to  sell  wheat  therefrom,  while  in  Bice  v.  Nixon,  97  Ind. 
97,  49  Am.  Eep.  430,  the  depositor  had  no  knowledge  of  this 
custom. 

Where  a  receipt  is  so  drawn  as  to  constitute  a  contract,  it 
may  be  interpreted  and  construed  in  the  light  of  commercial 
usage:  See  Schindler  v.  Wed;over,  99  Ind.  395;  Pribble  v. 
Kent,  10  Ind.  325;  71  Am.  Dec.  327. 

Comparing  and  harmonizing  these  authorities,  it  may  be  con- 
cluded that  such  receipts  as  that  given  by  the  appellees  to  the 
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appellant  may  be  construed  by  adopting  the  meaning  of  their 
own  terms  as  explained  by  commercial  usage,  and  that  when 
a  warehouseman  is  engaged  in  the  business  of  receiving  grain 
in  store  and  mingling  the  grain  received  from  depositors  in 
common  receptacles  with  his  own  grain,  or  that  received  in 
etore  from  other  depositors,  and  it  is  a  part  of  his  business 
to  sell  and  ship  the  grain  so  stored,  the  "^^^  various  owners  of 
the  grain  so  stored,  including  the  warehouseman,  if  any  of  his 
own  wheat  be  so  mingled,  and  all  the  various  depositors,  are 
tenants  in  common  of  the  entire  quantity  of  the  commingled 
grain.  Such  a  depositor  who  has  received  such  a  receipt  as 
that  above  set  out  is  the  owner  of  an  undivided  portion  of  the 
grain;  not  only  while  his  own  grain  is  actually  present  in  the 
common  store,  but  his  title  as  tenant  in  common  would  con- 
tinue, though  his  identical  grain  has  been  sold  in  the  course 
of  trade  by  the  warehouseman,  while  any  grain  so  deposited 
by  any  of  the  various  depositors  remains  in  store,  unless  the 
holder  of  the  receipt  haa  received  back  his  wheat  or  a  like 
quantity  of  wheat  of  the  same  kind  and  quality,  or  has  other- 
wise parted  with  his  ownership.  If  at  a  given  time  there  be 
in  the  common  receptacle  as  much  wheat  as  all  such  owners 
have  deposited,  so  that  all  of  them  could  find  there  the  same 
quantity  of  wheat  that  they  deposited,  of  the  same  kind  and 
quality,  then  each  would  own  in  said  receptacle  the  quantity 
deposited  by  him;  but  if  at  any  time  the  whole  mass  were  less 
than  the  aggregate  deposits,  then  all  the  depositors,  or  tenants 
in  common,  would  together  own  all  the  grain,  but  each  de- 
positor would  have  an  undivided  share  less  than  the  quantity 
deposited  by  him,  being  such  proportion  of  the  grain  remain- 
ing in  store  as  his  deposit  would  bear  to  the  aggregate  of  the 
other  deposits. 

If  at  a  time  when  there  was  not  enough  grain  in  the  ware- 
house to  satisfy  full  demands  of  all  depositors,  the  warehouse 
and  its  contents  were  destroyed  by  fire  without  the  fault  of 
the  warehouseman,  while  he  would  not  be  responsible  for  such 
loss,  he  would  be  responsible  for  the  convereion  of  such  a 
quantity  of  wheat  as  he  had  sold  which  was  not  represented 
by  wheat  so  destroyed.    This  seems  to  be  but  simple  justice. 

'''®*  If  at  the  time  of  the  fire  here  in  question,  there  was 
not  in  store  enough  wheat  to  have  satisfied  demands  under 
receipts  of  all  depositors,  the  entire  quantity  deposited  by  the 
appellant  wae  not  so  destroyed,  but  only  his  individual 
share  remaining  in  the  warehouse,  which  would  be  less  than 
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the  quantity  represented  by  his  storage  receipts,  and  the  ap- 
pellees would  be  bound  to  reimburse  him  for  their  sale  and 
conversion  of  a  quantity  sufficient  when  added  to  his  in- 
dividual share  of  the  destroyed  wheat  to  equal  the  quantity 
represented  by  the  receipt.  To  such  an  extent  he  would  be 
damaged  within  the  meaning  of  the  statute.  In  this  view  of 
the  matter,  the  third  paragraph  of  answer  to  the  second  and 
third  paragraphs  of  complaint  was  insufficient  on  demurrer. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
instruction  to  proceed  in  accordance  with  this  opinion. 


WAREHOUSEMEN— RECEIPT  AS  CONTRACT  OF  BAIL- 
MENT.—The  delivery  of  grain  for  storage  in  a  warehouse  is  a  bail- 
ment under  the  Minnesota  statute,  and  the  title  thereto  remains  iu 
the  depositor,  who  is  deemed  to  be  the  owner  of  grain  in  the  ware- 
house to  the  amount  of  his  deposit,  although  the  Identical  grain  that 
he  deposited  may  have  been  removed,  and  other  grain  of  lilie  lilnd 
and  quality  substituted  in  its  stead:  Hall  v.  Pillsbury,  43  Minn.  S3; 
19  Am.  St.  Rep,  209. 

WAREHOUSEMEN— CARE  AND  DILIGENCE  REQUIRED.— 
The  duty  of  warehousemen  Imposes  on  them  the  exercise  of  ordinary 
care  only,  or,  in  other  words,  the  care  and  diligence  which  good  and 
capable  warehousemen  are  accustomed  to  show  under  similar  cir- 
cumstances: Lancaster  Mills  v.  Merchant's  etc.  Co.,  89  Tenn.  1;  24 
Am.  St.  Rep.  586.  A  warehouseman's  negligence  is  not  established 
by  proof  of  a  fire,  and  the  destruction  thereby  of  goods  stored  with 
him:  Railroad  v.  Kelly,  91  Tenn.  699;  30  Am.  St.  Rep.  902. 

COTENANCY  IN  GRAIN  IN  WAREHOUSE.— The  holders  of  re- 
ceipts for  grain  of  the  same  kind  and  quality  deposited  in  a  ware- 
house, are  tenants  In  common  of  the  mass  of  grain  of  that  kind 
and  quality  In  the  warehouse,  the  Interest  of  each  being  limited  to 
the  amount  called  for  by  his  receipt;  and  where  the  warehouseman 
puts  his  own  grain  In  the  warehouse,  he  becomes  a  tenant  In  com- 
mon with  the  other  depositors,  his  Interest  in  the  mass  being  lim- 
ited to  the  excess  above  what  Is  necessary  to  meet  his  outstanding 
receipts:  Hall  v.  Pillsbury,  43  Minn.  33;  19  Am.  St.  Rep.  209;  see 
Nowlen  v.  Colt,  6  Hill,  461;  41  Am.  Dec.  756.  When  corn  of  differ- 
ent owners  mingled  In  a  warehouse  falls  short  of  the  amount  put 
In.  and  for  which  warehouse  receipts  are  given,  the  liolders  of  the 
receipts  must  share  the  loss  proportionately:  Dole  v.  Olmstead,  41 
111.  344;  88  Am.  Dec.  386,  and  note. 
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CREDITORS'  BILL— EXECUTION,  ISSUE,  AND  RETURN 
OF,  WHEN  NOT  NECESSARY.— In  suits  to  subject  lands  to  the 
payment  of  judgments,  where  it  is  shown  that  the  judgment  debtor 
Is  insolvent,  the  creditor  is  not  compelled  to  incur  the  expense  and 
delay  incident  to  the  issuing  and  return  of  an  execution  nulla  bona 
as  a  condition  precedent  to  the  right  to  maintain  his  suit. 

JUDGMENTS,  PAYMENT  OF,  PRESUMPTION  AS  TO.— 
Judgments  are  prima  facie  evidence  of  indebtedness,  and  he  who 
claims  them  to  be  paid  must  assume  the  burden  of  proof. 

EVIDENCE  TAKEN  BEFORE  A  REFEREE,  ADMISSIBIL- 
ITY OF.— One  who  acts  as  referee  is  competent  to  testify  to  tes- 
timony of  the  parties  tal^en  before  him,  whether  he  was  regularly 
appointed  or  not,  in  so  far  as  their  testimony  consisted  of  admis- 
sions, because  such  admissions,  if  otherwise  relevant,  are  admissible 
whether  made  under  oath  or  not. 

EVIDENCE.— One  who  has  taken  notes  of  evidence  Is  com- 
petent to  testify  therefrom,  though  he  retains  no  recollection  of 
the  matter  testified  to,  If  he  knows  that  the  notes,  when  taken, 
were  correct. 

JUDGMENTS.— PAYMENTS  MADE  BEFORE  JUDGMENT 
was  entered  are  concluded  by  It,  and  payments  thereon  after  Its 
entry  must  be  pleaded,  if  relied  upon  as  a  defense  to  a  subsequent 
action. 

FRAUDULENT  TRANSFERS  —  CREDITORS'  BILLS  — 
PROPERTY  OF  DEBTOR  IN  ANOTHER  STATE.— Though  a  judg- 
ment debtor  has  property  in  another  state  subject  to  execution,  his 
creditors  are  not  required  to  go  beyond  the  state  of  their  residence 
In  search  of  that  property,  before  they  have  proceeded  In  the  state 
of  his  and  their  residence  to  subject  to  their  judgments  property 
transferred  in  fraud  of  his  creditors. 

CREDITORS'  BILLS—FRAUDULENT  TRANSFERS— SUB- 
SEQUENT CREDITORS.— Where  a  conveyance  Is  set  aside  a» 
fraudulent  at  the  instance  of  creditors  existing  when  It  was  made, 
subsequent  creditors  may  also  share  In  the  fruits  of  the  litigation. 
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HUSBAND  AND  WIFE-FORFEITURE  BY  HER  OF  HER 
RIGHT  TO  HER  PROPERTY.— If  a  wife  Intrusts  her  hus- 
band with  moneys  without  any  expectation  that  they  will  be 
returned,  or  that  the  property  purchased  therewith  shall  be 
liers,  she  forfeits  her  rights  thereto  as  against  his  creditors,  and 
if  he  subsequently  makes  a  bill  of  sale  to  her  of  property  pur- 
cliased  with  her  moneys  merely  for  the  purpose  of  shielding  her 
from  the  assaults  of  his  creditors,  it  cannot  accomplish  that  pur- 
pose. 

CREDITOR'S  BILL— PERSONAL  PROPERTY.— While  it  Is 
not  usual  to  do  so,  a  creditor's  bill  may  be  maintained  to  reach  per- 
sonal property  which  the  judgment  debtor  has  transferred  for  the 
purpose  of  hindering  and  defrauding  creditors. 

APPELLATE  PROCEDURE— POINTS  NOT  RAISED  IN 
THE  TRIAL  COURT.— Where  an  objection  of  a  technical  nature 
is  not  raised  in  the  trial  court,  and  is  not  jurisdictional,  no  atten- 
tion will  be  paid  to  it  if  made  in  the  appellate  court. 

T.  F.  McCue  and  B.  E.  Kelly,  for  the  appellants. 

Soper,  Allen  &  Moiling,  for  the  appellees. 

^*  DEEMER,  J.  The  property  which  the  creditors  seek  to 
subject  by  this  proceeding,  consists  of  a  blacksnuth  and  wagon 
shop,  a  harness  shop  and  lot,  and  a  ^  dwelling-house  and  lot; 
also  a  certain  stock  of  harness,  and  the  tools  and  fixtures  belong- 
ing to  the  two  shops  mentioned  above.  At  the  time  this  action 
was  commenced,  the  blacksmith  and  wagon  shop  and  lot  were  in 
the  name  of  defendant  Joseph  Stambach,  a  son  of  defendant  Ja- 
cob Stambach,  but  he  afterward  conveyed  it  to  his  mother,  the 
defendant  Agnes  Stambach.  The  title  to  all  the  real  estate  is  now 
in  the  name  of  Agnes  Stambach.  The  harness  shop  and  lot  were 
acquired  in  March,  1893,  the  wagon  and  blacksmith  shop  and 
lot,  in  May,  1893,  and  the  dwelling-house  and  lot,  in  October, 
1893.  None  of  this  property  was  the  subject  of  transfer  between 
husband  and  wife.  It  all  came  from  a  stranger,  and  the  con- 
veyances were  made  direct  to  defendant  Agnes  Stambach.  The 
creditors  claim  that  Jacob  Stambach  is  the  equitable  and  ben- 
eficial owner  of  all  of  this  real  estate  and  personal  property; 
that  it  was  purchased  with  his  own  means,  and  the  title  thereto 
taken  in  the  name  of  his  codefendants,  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  creditors.  This  claim  is  denied 
by  the  defendants,  and  defendant  Agnes  Stambach  specially 
pleads  that  the  property  was  all  purchased  with  her  separate 
estate,  derived  from  her  friends  and  from  labor  performed  before 
her  marriage  with  Jacob.  The  judgment  in  favor  of  O'Brien 
was  against  Joseph  Stambach,  as  well  as  Jacob;  and  Agne:* 
Stambach  asked  that  her  title  to  the  blacksmith  and  wagon 
chop  property  be  quieted  against  the  apparent  lien   of  the 
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O'Brien  judgment.    Such,  were,  in  substance,  the  issues  on  which 
the  case  was  tried. 

1.  It  is  now  insisted  that  none  of  the  creditors  are  entitled 
to  pursue  the  remedy  adopted,  for  the  reason  that  no  executions 
were  issued  upon  the  judgments,  and  for  the  further  reason  that 
it  is  not  shown  that  they  have  no  remedy  at  law.  It  is  true  that 
there  is  no  evidence  of  the  issuance  of  ^^  executions,  and  conse- 
quently, nothing  of  record  to  show  that  all  legal  remedies  were 
exhausted.  But  we  have  frequently  held  that  neither  law  nor 
equity  requires  the  doing  of  entirely  useless  things,  and  that 
in  suits  to  subject  lands  to  the  payment  of  judgments,  where 
it  is  shown  that  the  judgment  debtor  is  insolvent,  the  creditor 
is  not  compelled  to  incur  the  expense  and  delay  incident  to  the 
issuance  and  return  of  an  execution  nulla  bona  as  a  condition 
precedent  to  the  right  to  maintain  his  suit:  Smalley  v.  Mass, 
73  Iowa,  171;  Gordon  v.  Worthley,  48  Iowa,  429;  Postlewait 
V.  Howes,  3  Iowa,  383.  It  may  be  true' that,  as  to  the  personal 
property  involved  in  the  suit,  the  objection  is  good.  But  more 
of  this  hereafter.  It  is  further  argued  that  there  is  no  evidence 
that  Jacob  Stambach  was  insolvent  at  the  time  this  suit  was 
commenced.  An  examination  of  the  record  abundantly  sustains 
the  appellees'  contention  that  Jacob  was  insolvent,  and  has  been 
since  the  year  1891, 

2.  Appellants  contend  that  there  is  no  evidence  that  the 
appellees'  judgments  are  unpaid.  The  record  recites  that,  at 
the  beginning  of  the  trial,  defendants  admitted  the  regularity 
of  the  judgments  and  the  filing  of  the  transcripts  as  alleged  in 
the  petitions.  These  judgments  were  prima  facie  evidence  of  the 
existence  of  indebtedness,  and  the  burden  was  upon  the  appel- 
lants to  plead  and  prove  payment:  Code,  sec.  2718;  Wait  on 
Fraudulent  Conveyances,  sec.  74;  Junge  v.  Bowman,  72  Iowa, 
648.  The  cases  relied  upon  by  appellants  are  not  in  point.  They 
relate  to  actions  upon  attachment  bonds,  where  it  is  necessary 
to  state,  in  order  to  show  a  cause  of  action,  that  the  damages 
have  not  been  paid. 

3.  Supplemental  proceedings  auxiliary  to  execution  were  had 
against  defendant,  Jacob  Stambach,  and  he  and  his  wife  and  son 
were  examined  before  a  "**  referee  appointed  for  the  purpose. 
This  referee  was  called  as  a  witness  in  this  case,  and  was  per- 
mitted to  read  from  his  notes  the  evidence  of  the  witnesses  be- 
fore him.  This  evidence  was  all  objected  to  in  the  court  below, 
and  the  objection  is  renewed  in  this  court.  It  is  said  there  is  no 
evidence  of  the  referee's  appointment,  no  showing  as  to  who 
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appointed  him,  and  no  evidence  that  he  had  authority  to  ad- 
minister an  oath.  It  is  also  argued  that  the  whole  of  his  evi- 
dence was  incompetent.  The  first  of  these  objections  is  without 
merit,  for  the  reason  that  the  witness  was  competent  to  testify 
as  to  admissions  of  the  parties  before  him,  although  he  had 
no  appointment  from  the  court  and  was  not  authorized  to  ad- 
minister oaths.  As  a  private  person  he  would  have  the  right  to 
testify  to  admissions  of  the  parties  to  the  suit,  which  were 
otherwise  relevant,  competent,  and  material.  The  objection  to 
the  competency  of  the  witness  is,  no  doubt,  predicated  upoa 
the  assumption  that,  as  he  had  no  personal  recollection  of  what 
the  parties  said  before  him,  he  could  not  give  their  statements 
in  evidence.  He  did  say  that  he  took  down  the  statements  of 
the  witnesses  correctly,  and  that  he  could  tell  what  they  said 
by  referring  to  his  notes,  and  that  he  knew  the  notes  taken 
at  the  time  were  correct.  We  have  recently  had  occasion  to 
consider  the  question  here  presented  in  the  case  of  State  v. 
Smith,  99  Iowa,  26,  61  Am.  St.  Eep.  219,  and  we  there  held 
that  such  evidence  as  was  given  in  this  case  was  admissible:  See, 
also,  State  v.  Brady,  100  Iowa,  191;  62  Am.  St.  Eep.  560.  Cer- 
tain of  the  admissions  testified  to  by  this  witness  will  not  be 
considered  by  this  court,  for  the  reason  that  this  particular  evi- 
dence is  incompetent  and  immaterial.  It  need  not  be  specifi- 
cally referred  to  at  this  time,  for  the  reason  that  the  point  does 
not  properly  arise  under  this  division  of  the  opinion. 

***  4.  Appellants  insist  that  the  appellees  are  not  entitled  to 
the  relief  demanded,  for  the  reason  that  the  evidence  showa 
that  they,  or  some  of  them,  have  or  had  security  for  their  claims, 
and  for  the  further  reason  that  they,  or  some  of  them,  have 
realized  from  this  security,  and  have  not  given  Jacob  Stambach 
credit  on  their  judgments  for  the  amounts  so  realized.  There 
is  no  pleading  raising  the  issue  sought  to  be  presented  in  this 
branch  of  appellants'  argument,  and  we  need  not  give  it  any  * 
further  attention.  If  the  matters  referred  to  arose  before  the 
creditors  obtained  their  judgments,  then  they  are  concluded  by 
the  judgments.  If  they  arose  afterward,  then  defendants  must 
plead  them,  in  order  that  they  may  be  considered:  Diamond  v. 
Jones,  76  Iowa,  422.  See,  also,  5  Ency.  of  PI.  &  Pr.  530,  and 
cases  cited.  If  it  be  conceded  that  Jacob  Stambach  has  property 
in  Dakota,  as  it  is  claimed,  it  is  not  required  of  the  creditors 
that  they  go  out  of  the  state  to  enforce  their  claims  before 
proceeding  against  some  of  his  fraudulent  grantees  to  subject 
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real  estate  situated  in  this  state,  and  in  the  comity  where  the 
judgments  were  obtained. 

5.  As  to  the  merits,  the  defendant  Agnes  Stambach  claims 
that  she  had  money  of  her  own  before  she  married  Jacob;  that 
she  loaned  this  money  to  her  husband  from  time  to  time  after 
her  marriage;  that  in  the  year  1890,  the  husband  conveyed  to 
her  certain  property,  at  a  time  when  they  were  living  in  Da- 
kota, in  satisfaction  of  her  claims;  that  with  the  proceeds  of 
this  property  she  purchased  the  property  in  question,  and  that 
she  is  the  owner  thereof.  With  reference  to  the  blacksmith 
shop  and  lots,  which,  it  seems,  were  deeded  to  Joseph,  her  claim 
is  that  the  deed  was  made  upon  condition  that  he  (Joseph) 
should  remain  with  the  family  and  work  for  her  until  he  was 
■***  twenty-one  years  of  age;  that  afterward  Joseph  concluded 
not  to  carry  out  the  arrangement,  and  thereupon  conveyed  the 
property  to  this  defendant.  The  plaintiffs  deny  all  these  claims, 
and  say  that  Jacob  Stambach  is  the  beneficial  owner  of  all  tho 
property,  and  that  title  is  in  the  wife  for  the  sole  and  only  pur- 
pose of  defrauding  the  creditors  of  the  husband.  Much  of  the 
evidence  taken  on  these  issues  was  incompetent,  and,  without 
stopping  to  point  out,  it  is  sufiieient  to  say  that  we  consider 
such  of  it,  and  only  such,  as  we  believe  to  be  competent.  It 
appears  that  none  of  the  property  now  in  question  came  by 
conveyance  directly  from  the  husband.  The  harness  shop  lot 
and  improvements  were  contracted  for  by  Jacob  Stambach  in 
March,  of  the  year  1893,  and  the  price  was  secured  by  a  mort- 
gage upon  the  chattel  property  brought  by  defendants  from 
Dakota,  and  which  the  defendant  Agnes  claims  to  own.  The 
deed  to  the  property  was  executed  in  January,  1894,  and  ran 
to  Agnes  Stambach.  The  purchase  of  the  wagon  and  blacksmith 
shop  was  made  in  May,  1893,  while  the  case  of  Fuller  &  John- 
son against  Jacob  Stambach  was  pending.  The  deed  was  made 
to  Joseph  Stambach  at  the  instance  of  Jacob.  The  dwelling- 
house  was  purchased  in  the  fall  of  1893,  and  the  deed  was  taken 
in  the  name  of  Agnes  Stambach.  The  contract  was  made  by 
Jacob  Stambach,  however,  and  he  made  the  payments  for  the 
property.  When  the  family  removed  from  Dakota  to  Iowa,  in 
the  year  1891,  Jacob  Stambach  leased  the  land  which  they  went 
into  possession  of,  and  he  conducted  the  business  relating  to  it 
in  his  own  name.  He  also  mortgaged  and  dealt  with  the  prop- 
erty which  was  brought  from  Dakota  as  if  he  were  the  owner 
thereof,  although  he  claimed  that,  at  all  times,  he  did  it  at  tha 
instance  and  suggestion  of  his  wife. 
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^'^  It  is  claimed  on  behalf  of  appellants  that  the  judgment 
creditors  are  all  subsequent  ones,  and  that  they  cannot  com- 
plain. The  Fuller  &  Johnson  judgment  was  obtained  June 
7,  1893,  on  a  debt  contracted  January  11,  1888;  the  W.  J. 
O'Brien  judgment  was  rendered  January  16,  1894,  on  a  debt 
contracted  May  23,  1893;  and  the  Seiberling  judgment  was  ren- 
dered October  5,  1894,  on  a  debt  contracted  July  23,  1884.  It 
will  be  observed  that  two  of  these  claimants  were  creditors 
long  before  the  bill  of  sale  from  Jacob  Stambach  to  his  wife, 
■covering  the  livestock  in  Dakota,  was  executed,  and  the  debt  to 
O'Brien  was  in  existence  at  the  time  the  dwelling-house  prop- 
■erty  and  the  wagon  and  blacksmith  shops  were  purchased.  Now; 
while  it  may  be  that  O'Brien  could  not  complain  of  the  convey- 
ance of  the  harness  shop,  or  possibly  of  the  wagon  and  black- 
smith shop,  if  the  suit  were  brought  by  him  alone,  because  he 
is  a  subsequent  creditor,  and  while,  for  the  same  reason,  he  might 
not  complain  of  the  bill  of  sale  of  the  livestock,  yet  the  other  par- 
ties may  do  so,  and  it  seems  to  be  well  settled  that,  where  a  con- 
veyance is  set  aside  at  the  instance  of  existing  creditors,  subse- 
quent creditors  may  also  share  in  the  fruits  of  the  litigation: 
Wait  on  Fraudulent  Conveyances,  sec.  104,  and  cases  cited.  As 
we  have  already  said,  Jacob  Stambach  treated  all  the  property 
to  which  we  have  referred  as  his  own,  he  mortgaged  and  sold 
it  in  his  own  name,  with  the  knowledge  of  the  wife,  and  with- 
out objection  on  her  part,  save  as  any  wife  might  from  time  to 
time  offer  objections  to  the  sale  of  some  favorite  animal  or 
some  desirable  piece  of  property.  The  business  transactions 
were  all  in  the  name  of  the  husband,  except  the  conveyances 
of  the  real  estate  in  question,  and  the  bill  of  sale  made  to  the  wife 
for  the  livestock  in  Dakota.  Agnes  Stambach  admits  all  this, 
but  she  claims  she  was  consulted  as  to  all  transactions,  '*®  and 
that  her  husband  acted  as  her  agent,  generally,  after  they  left 
Dakota,  that  since  that  time  he  had  nothiDg,  and  that  she  has 
owned  all.  She  further  claims  that  she  had  one  thousand  one 
hundred  or  one  thousand  two  hundred  dollars  when  she  was 
married,  and  that  she  either  purchased  the  personal  property 
which  was  brought  to  this  state  from  Dakota,  or  that  she  loaned 
her  husband  money  from  time  to  time  during  their  residence 
in  that  state,  and  that  the  bill  of  sale  to  which  we  have  referred, 
was  made  in  satisfaction  of  the  amount  loaned.  She  makes  the 
former  claims  at  one  time,  and  the  latter  at  another,  but  we 
are  not  content  to  accept  either  claim.  Her  account  as  to  the 
amount  of  money  she  had  when  she  went  to  Dakota,  as  to  how 
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she  obtained  it,  and  what  she  did  with  it,  is  unsatisfactory  and 
contradictory.  And  it  appears  to  us,  that  while  sue  may  havo 
had  some  money  in  her  own  right  when  she  married  Jacob,  she 
intrusted  him  with  what  she  had  without  expectation  that  it 
w^ould  be  returned,  or  that  the  property  purchased  therewith 
should  be  hers.  The  bill  of  sale  executed  in  Dakota,  was  made, 
as  we  are  constrained  to  believe,  to  defraud  the  husband's  cred- 
itors. It  is  shown  by  the  evidence  that  they  had  trouble  with 
their  creditors  at  the  time  they  left  Dakota,  and  we  have  no 
doubt  the  bill  of  sale  was  made  to  enable  them  to  get  away  with 
the  property.  It  was  a  cover  and  a  sham,  and  was  not  intended 
by  either  of  the  parties  to  be  more  than  a  shield  as  against  the 
assaults  of  creditors.  If  we  should  hold  it  to  be  good  as  be- 
tween the  parties,  and  thus  give  a  different  effect  to  what  we 
believe  was  intended,  or  if  we  should  hold  the  bill  of  sale  good 
as  against  creditors,  yet  we  do  not  think  that  it  sufficiently 
appears  that  the  proceeds  of  the  property  covered  thereby,  was 
the  consideration  for  the  property  which  is  now  the  subject  of 
controversy.  Various  loans  of  money  were  made  from  time  to 
time  by  the  •**  husband,  and  money  and  property  were  acquired 
by  him,  after  he  came  to  Iowa,  which  went  into  the  property 
which  plaintiffs  now  seek  to  subject.  Agnes  Stambach  cannot 
claim  the  property  by  reason  of  having  furnished  the  considera- 
tion therefor,  unless  she  makes  it  appear  that  some  part,  if  not 
the  whole  of  the  consideration  furnished  was  her  money  or 
property.  This  she  does  not  do  by  that  quantity  of  the  evidence 
required. 

It  is  further  said  in  argument  that  the  increase  of  the  stock 
brought  from  Dakota  belonged  to  the  wife,  and  that  this  was 
a  part  of  the  consideration  of  the  property  in  question.  This 
would  be  true  if  it  were  shown  that  she  owned  the  property 
which  came  from  Dakota.  But,  as  we  have  said,  we  do  not  think 
thait  she  did;  and,  if  the  bill  of  sale  was  intended  to  have  any 
effect,  it  was  to  defraud  creditors.  It  will  be  remembered  that 
this  bill  of  sale  was  made  in  July,  1890.  This  action  was  com- 
menced in  October,  1894,  so  that  the  statute  of  limitations  has 
not  barred  a  direct  attack  upon  the  conveyance.  The  question 
as  to  the  title  to  the  personalty  under  the  bill  of  sale,  in  virtue 
of  the  statute  of  limitations  applying  to  it  and  defeating  cred- 
itors of  their  right  to  attack  it,  is  not  in  the  case. 

With  reference  to  the  personal  property  attempted  to  be 
reached  by  this  suit,  it  is  enough  to  say  that  courts  of  chan- 
cery, before  the  adoption  of  the  code,  recognized  such  remediea 
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as  were  adopted  in  tliis  ease  for  the  purpose  of  reacliing  and 
subjecting  that  character  of  property.  Such  a  proceeding  was 
denominated  an  "equitable  levy,''  and  it  has  a  well-defined  place 
in  equitable  proceedings.  Our  statute  in  express  terms  gives 
fcuch  a  remedy:  Code,  sees.  3150-3152.  And  while  the  pro- 
ceedings are  somewhat  unusual,  yet  rarity  is  not  always  a  test 
of  correctness.  We  concede  that  the  general  practice  '^^  is  to 
levy  on  personal  property,  and  determine  the  ownership  by  ac- 
tion of  replevin;  but,  under  the  statute  quoted,  there  is  no  doubt 
but  that  a  judgment  creditor  may  proceed  to  make  an  equitable 
levy  upon  personal  property,  the  title  to  which  is  in  dispute, 
and  have  the  court  determine  whether  it  shall  be  subjected  to 
his  judgment  or  not. 

It  is  said,  however,  that  the  creditors  cannot  subject  this  per- 
sonal property  without  first  issuing  an  execution  and  levying 
upon  the  same  and  having  a  return  of  nulla  bona.  There  are  nu- 
merous authorities  which  hold  to  the  rule  as  claimed,  but  we 
do  not  feel  called  upon  to  decide  the  question  at  this  time. 
This  identical  point  was  not  presented  to  the  court  below,  nor 
is  it  in  terms  presented  here,  and,  as  it  is  not  jurisdictional,  we 
must  decline  to  consider  it.  At  most,  it  is  a  technical  objection, 
and  should  not  be  allowed  to  defeat  the  suit  unless  raised  at 
a  proper  time  and  presented  to  the  lower  court  in  the  regular 
manner. 

6.  Appellants  seek  to  apply  the  maxim,  "He  who  comes  into 
pquity  must  come  in  with  clean  hands,"  to  appellee  O'Brien. 
It  seems  that  he  took  a  bill  of  sale  from  Jacob  Stambach  as 
t-ecurity  for  his  claim,  in  which  the  consideration  was  recited 
as  seven  hundred  dollars.  This  was  several  times  as  much  as 
his  claim,  and  it  is  said  it  was  fraudulent,  and  that  a  court  of 
equity  will  not  give  ear  to  his  complaint  that  the  other  convey- 
ances were  fraudulent.  That  such  a  transaction  is  presumptively 
fraudulent  must  be  conceded,  and  that  Jacob  Stambach  made 
it  as  he  did  for  the  purpose  of  deceiving  and  defrauding  cred- 
itors, cannot  be  doubted;  but  we  do  not  think  it  sufficiently 
appears  that  O'Brien  was  so  implicated  in  the  fraud  as  to  bar 
his  action  to  subject  the  property  in  question.  O'Brien  did  not 
know,  when  he  accepted  the  bill  of  sale  and  had  it  recorded, 
*^*  what  the  stated  consideration  was,  and  while  Stambach  no 
doubt  had  in  mind  the  defeat  of  creditors,  yet  he  insisted  to 
O'Brien  that  the  instrument  was  made  in  good  faith,  and  to  se- 
Bure  him  for  the  loan.  A  careful  consideration  of  the  case  as  it 
is  presented  in  the  abstracts,  and  in  the  transcript  of  the  evi- 
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dence  to  which  we  have  resorted,  leads  us  to  the  conclusion  that 
the  decree  is  right,  and  it  is  affirmed. 

EVIDENCE— STENOGRAPHIC  NOTES— An  official  reporter 
who  has  taken  stenographic  notes  of  the  testimony  of  a  witness 
given  at  a  former  trial  may  be  permitted  to  testify  therefrom  wliat 
the  testimony  of  the  witness  was,  though  he  has  no  recollection 
upon  the  subject,  and  must  depend  entirely  upon  his  own  notes: 
State  V.  Smith,  99  Iowa,  26;  61  Am.  St.  Bep.  219,  and  note. 

CREDITOR'S  BILL— NECESSITY  OF  EXECUTION  AND  RE- 
TURN.—A  creditor's  bill  cannot  be  sustained  unless  it  is  shown  that 
his  remedies  at  law  have  been  exhausted,  or  must  be  unavailing: 
Herrlich  v.  Kaufmann,  99  Cal.  271;  37  Am.  St.  Rep.  50,  and  note. 
See  Gilbert  v.  Stocliman,  81  Wis.  602;  29  Am.  St.  Rep.  922,  and  note. 

CREDITOR'S  BILL  TO  REACH  PERSONAL  PROPERTY 
FRAUDULENTLY  TRANSFERRED.— When  a  judgment  debtor 
has  fraudulently  transferred  personal  property,  and  the  fraudulent 
transferee  has  appropriated  to  his  own  use,  money  from  the  sale 
of  part  of  such  property,  the  judgment  creditor  may,  after  the  re- 
turn of  an  execution  unsatisfied,  maintain  a  creditor's  bill  In  equity, 
though  part  of  such  property  is  yet  in  the  possession  of  the  fraudu- 
lent vendee  and  might  be  levied  upon:  PierstofC  v.  Jorges,  86  Wis. 
128;  39  Am.  St.  Rep.  881,  and  note.  For  a  thorough  discussion  of 
creditors'  bills,  see  monographic  note  to  Massey  v.  Gorton,  90  Am. 
Dec.  288-301. 

FRAUDULENT  CONVEYANCES  BETWEEN  HUSBAND  AND 
WIFE. — When  a  wife  having  money  in  her  own  right  gives  it  to 
her  husband  for  general  use,  without  any  agreement  or  expectation 
that  it  is  a  loan,  and  without  any  obligation  for  its  repayment,  the 
transaction  cannot  generally,  in  later  years,  be  made  the  means  of 
protecting  the  insolvent  husband's  property  against  his  creditors. 
In  such  cases  the  transaction  will  generally  be  deemed  to  have 
been  made  without  consideration,  and  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors:  Cass  County  Bank  v.  Weber,  83 
Iowa.  63;  32  Am.  St.  Rep.  288.  and  note.  See  Kanawha  Valley  Bank 
T.  Atkinson,  32  W.  Va.  203;  25  Am.  St.  Rep.  806,  and  note. 


Ayees,  Wbatherwax  &  Reed  Company  v.  Doesby 
Produce  Company. 

[101  Iowa,  141.] 

ATTACHMENTS— DELIVERY  BONDS.— In  an  action  upon  a 
delivery  bond,  it  is  a  sufficient  defense  that  at  the  time  of  the  levy 
of  the  attachment  the  property  belonged  to  a  person  other  than 
the  defendant  in  the  writ. 

BILLS  OF  LADING.— AN  ASSIGNMENT  OF  a  bill  of  lading, 
while  goods  are  in  the  possession  of  the  carrier,  operates  to  transfer 
the  title  thereto. 

BILL  OF  LADING  AS  COLLATERAL  SECURITY.— A  bank 
advancing  moneys  on  goods  about  to  be  shipped  may  receive  and 
hold  a  bill  of  lading  in  its  name  as  collateral  security  for  such  ad* 
vances. 
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CORPORATIONS— ULTRA  VIRES— NATIONAL  BANKS.- 
If  a  national  bank  advances  money  on  goods  about  to  be  shipped  and 
receives  a  bill  of  lading  as  collateral  security,  one  who  subsequently 
attaches  such  goods  under  a  writ  against  the  shipper  is  not  in  a  posi- 
tion to  insist  that  the  act  of  the  banls  was  ultra  vires. 

SHKRIFFS,  ATTACHED  PROPERTY,  NOTICE  TO  OP 
CLAIM  OF  OWNERSHIP  OF.— Under  the  statutes  of  Iowa  it  is  not 
necessary  for  one  who  claims  to  be  the  owner  of  attached  property 
to  serve  a  notice  of  such  claim  before  commencing  an  action  to  re- 
cover such  property,  if  a  delivery  bbnd  has  already  been  executed  by 
which  the  officer  levying  the  writ  is  amply  protected. 

Wm.  Milchrist,  for  the  appellant. 

Lohr,  Gardiner  &  Lohr,  and  Marsh  &  Henderson,  for  the 
appellees. 

***  LADD,  J.  In  an  action  brought  npon  a  delivery  bond, 
the  defense  is  sufficient  if  it  be  shown  that,  at  the  time  of  the 
levy  of  the  writ  of  attachment,  the  property  belonged  to  some 
person  other  than  the  defendant:  Code,  sec.  2998.  In  this  case, 
the  answer  alleges  that  the  berries  released  by  the  execution 
of  the  bond  were,  at  the  time  of  the  levy,  the  property  of  the 
First  National  Bank  of  Geneva,  New  York,  and  not  of  the  de- 
fendant in  the  attachment  proceedings.  The  district  court  so 
found.  The  plaintiff  insists  that  the  bank  did  not,  and  could 
not,  become  the  owner  thereof.  The  bank  took  the  bill  of  lading 
on  which  the  berries  were  shipped  €rom  Geneva  to  Sioux  City, 
in  its  own  name,  as  security  for  the  money  advanced  on  the 
draft  drawn  upon  the  purchaser.  Its  position  would  not  have 
been  different  had  it  taken  an  assignment  of  the  bill  for  such 
purpose.  The  method  is  one  commonly  made  use  of  in  commer- 
cial transactions,  when  it  is  proposed  that  goods  sold  shall  not 
be  delivered  before  payment  of  the  purchase  price.  The  bill 
of  lading  represents  the  goods  while  in  the  possession  of  the 
carrier  for  transportation,  and  its  assignment  operates  as  a  trans- 
fer of  the  title:  Farmers'  etc.  Nat.  Bank  v.  Logan,  74  N.  Y. 
568;  Dows  v.  National  Ex.  Bank,  91  U.  S.  618;  Garden  Grove 
**»  Bank  v.  Humeston  etc.  Ey.  Co.,  67  Iowa,  526.  The  bank, 
in  this  case,  received  the  bill  of  lading  for  the  very  purpose 
of  transferring  title  and  delivering  the  berries  to  the  purchaser 
on  the  payment  of  the  purchase  price.  It  could  not  so  do  with- 
out first  having  received  the  title. 

2.  The  appellant  also  calls  in  question  the  authority  of  a 
national  bank  to  take  title  to  any  property  except  in  satisfac- 
tion of  a  previous  indebtedness.  The  bank  had  received  the 
bill  of  lading  and  advanced  the  money  before  the  attachment 
proceedings  were  begun.     At  that  time  the  appellant  waa  a 
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stranger  to  tlie  transaction.  As  such,  he  cannot  complain:  5 
Thompson  on  Corporations,  6030;  2  Morawetz  on  Private  Cor- 
porations, 707;  National  Bank  v.  Matthews,  98  TJ.  S.  621;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Smith,  117  Mo.  261;  38  Am.  St. 
Rep.  656.  It  appearing  that  appellant  is  not  in  a  position  to 
insist  that  the  bank  was  acting  ultra  vires,  we  need  not  consider 
the  provision  of  the  national  banking  act  authorizing  the  loan 
of  money  on  personal  security. 

3.  It  is  contended  that  notice  of  ownership,  as  required  by 
chapter  45,  of  the  acts  of  the  twentieth  general  assembly,  should 
have  been  served  on  the  sheriff  before  this  action  was  begun. 
The  notice  there  referred  to  is  for  the  protection  of  the  officer 
making  the  levy.  It  would  serve  no  such  purpose  where  a  de- 
livery bond  has  been  executed,  and  is  not  required  by  the  statute 
permitting  the  release  of  property  thereby. 

Affirmed. 


ATTACHMENT  BONDS— ACTIONS  UPON.— The  subject  of  ac- 
tions for  wrongful  attachments,  the  pleadings  and  evidence  therein, 
and  defenses  thereto,  is  considered  in  the  monographic  note  to  Bur- 
ton V.  Knapp,  81  Am.  Dec.  467-480.  See  extended  note  to  Carpenter 
v.  Innes,  25  Am,  St.  Rep.  256-259. 

BILLS  OF  LADING— ASSIGNMENT  OF— COLLATERAL  SE- 
CURITY.—A  bill  of  lading  regularly,  fairly,  and  for  value  indorsed 
to  another,  will  pass  the  title  in  the  goods  to  the  indorsee:  Note 
to  Union  Pac.  Ry.  Co.  v.  Johnson,  50  Am.  St.  Rep.  546.  To  have 
such  effect  the  transfer  must  be  made  by  him  to  whom  the  bill 
is  issued,  or  by  his  authority:  Jasper  Trust  Co.  v.  Kansas  City  etc. 
R.  R.  Co.,  99  Ala.  416;  42  Am.  St  Rep.  75.  The  transfer  of  a  bill 
of  lading  by  way  of  pledge,  or  as  collateral  security  for  a  loan, 
tliough  it  may  not  absolutely  defeat  the  seller's  right  of  stoppage 
in  transitu,  prevents  him  from  asserting  that  right  as  against  a 
transferee  until  he  has  discharged  the  debt  secured  by  the  trans- 
fer: Missouri  Pac.  Ry.  Co.  v.  Heidenhelmer,  82  Tex.  195;  27  Am. 
St.  Rep.  861,  and  note.  See,  also.  Loeb  v.  Peters,  63  Ala.  243;  35  Am. 
Rep.  17;  Skilling  v.  Bollman,  73  Mo.  665;  39  Am.  Rep.  537;  Douglas 
V.  People's  Banli,  86  Ky.  176;  9  Am.  St.  Rep.  276;  Monographic  note 
to  Chandler  v.  Sprague,  38  Am.  Dec.  419-422. 


Equitable  Life  Assurance  Society  v.  Goods. 

[101  Iowa,  160.] 

EXEMPTIONS  IN  FAVOR  OF  LAWYER,  WHO  ENTITLED 
TO.— One  who  haa  been  duly  admitted  to  the  practice  of  the  law. 
and  does  law  business  for  certain  corporations  with  which  he  is 
connected,  and  d^aws  agreements  and  other  legal  papers,  is  entitled 
to  retain  his  law  library,  office  furniture,  and  supplies,  though  he 
is  engaged  in  other  business,  tries  no  cases,  and  does  not  have  out 
a  sign,  nor  otherwise  advertise  as  a  lawyer. 
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EXEMPTIONS.— A  lawyer  may  hold  his  law  library  and  his 
ordinary  office  furniture  exempt  from  execution,  though  he  does 
not  habitually  earn  his  living  by  their  use. 

EXEMPTION  LAWS  ARE  TO  BE  LIBERALLY  CON- 
STRUED to  carry  into  effect  the  purposes  for  which  they  were  en- 
acted, among  which  is  the  protection  in  the  hands  of  any  debtor 
of  the  means  of  earning  a  livelihood. 

Bishop  &  Wilcoxen  and  L.  W.  Goode,  for  the  appellant. 

Berryhill  &  Henry,  for  the  appellee. 

^«"  EOBINSON,  J.  The  attached  property  consists  of  fifty- 
six  volumes  of  Iowa  Eeports,  and  six  other  law  books,  and  of- 
fice furniture,  and  office  supplies.  The  defendant  claims  that 
the  property  was  exempt  from  seizure  to  satisfy  the  claims  of 
the  plaintiff,  because  ^^^  at  the  time  it  was  taken  he  was  a  resi- 
dent of  this  state,  the  head  of  a  family,  and  an  attorney  at  law. 
It  seems  to  be  conceded  in  argument  that  if  the  defendant  wa& 
a  lawyer,  within  the  meaning  of  the  exemption  law,  at  the  time 
of  the  attachment,  then  the  property  in  question  was  exempt 
from  attachment;  and  the  question  we  are  required  to  determine 
is  whether  the  evidence  was  sufficient  to  authorize  the  finding 
that  the  defendant  was  at  that  time  a  lawyer,  within  the  mean- 
ing of  the  statute.  It  is  conceded  that  he  was  admitted  to  prac- 
tice as  an  attorney  and  counselor  in  the  courts  of  this  state  in 
the  year  1878.  He  testified  in  his  own  behalf  that  he  resides 
in  Des  Moines;  that  in  December,  1892,  when  he  became  a  party 
to  the  lease  on  which  this  action  was  brought,  and  vfhen  the 
attachment  was  levied,  he  was  an  attorney  at  law,  and  in  the 
real  estate  business,  and  supported  himself  by  his  personal  earn- 
ings; that  from  the  time  of  his  admission  to  the  bar  until  1881 
he  confined  himself  exclusively  to  the  practice  of  the  law;  and 
that  since  that  time  he  has  had  other  business  interests  which 
took  a  great  portion  of  his  time.  On  cross-examination  he  stated 
that  he  does  not  advertise  himself  as  an  attorney  at  law,  and  did 
not  do  80  publicly  during  the  term  of  his  lease;  that  he  had  not 
tried  any  cases  in  court  during  the  terra  of  the  lease;  that  he 
did  not  have  any  sign  about  the  building,  excepting  his  law 
books,  to  indicate  that  he  was  making  his  living  by  practicing 
as  an  attorney;  that  he  drew  many  agreements  and  other  legal 
papers;  that  all  the  legal  business  of  the  corporations  with  which 
he  was  connected  was  referred  to  him,  and  that  he  was  their 
counselor  and  attended  to  their  miscellaneous  law  business  out- 
pide  of  the  courts;  that  he  used  his  legal  knowledge  in  his  own 
business,  and  in  the  business  and  interests  of  the  corporation* 
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in  which  he  was  interested;  and  that  it  was  common  for  parties 
to  have  him  draw  papers  for  ***  them.  This  is  all  the  evidence 
there  was  which  tended  to  show  that  defendant  was  a  lawyer. 
To  show  that  he  was  not  a  lawyer  at  the  time  in  question,  an 
attorney  who  had  practiced  his  profession  in  Des  Moines  for 
thirty  years,  testified  that  since  January,  1892,  he  had  not  known 
the  defendant  as  a  practicing  lawyer;  that  he  did  not  know 
of  his  having  engaged  in  the  practice  of  law  in  the  courts  since 
that  time,  but  did  not  know  what  he  did  in  his  office;  that  he 
had  understood  that  his  business  was  largely,  if  not  exclusively, 
real  estate.  The  lease  in  question  was  entered  into  with  the 
defendant  and  two  others,  and  provided  that  the  leased  prem- 
ises should  be  used  "as  a  real  estate  office,  and  for  no  other 
purpose." 

Section  3072  of  the  code,  permits  a  debtor  who  is  a  resident 
of  this  state,  and  the  head  of  a  family,  to  hold  exempt  from 
execution,  certain  personal  property,  and  in  addition  "the  proper 
tools,  instruments,  or  books  of  a  debtor,  if  a  farmer,  mechanic, 
surveyor,  clergyman,  lawyer,  physician,  teacher,  or  professor.'* 
The  corresponding  provision  in  the  code  of  1851,  was  contained 
in  section  1898,  and  read  as  follows:  "The  proper  tools,  in- 
fitruments,  or  books  of  any  farmer,  mechanic,  surveyor,  physi- 
cian, teacher,  or  professor."  That  provision  was  considered  in 
Perkins  v.  Wisner,  9  Iowa,  320,  and  held  not  to  require  a  me- 
chanic, habitually,  to  earn  his  living  by  the  use  of  his  tools,  in 
order  to  hold  them  as  exempt.  The  provision,  as  it  now  ex- 
ists, applies  to  lawyers;  and,  following  the  rule  of  the  case  cited, 
it  must  be  held  that  a  lawyer  may  hold  his  law  library  exempt 
from  execution,  even  though  he  do  not  habitually  earn  his  liv- 
ing by  its  use;  and  that  is  true  of  his  ordinary  office  furniture: 
Abraham  v.  Davenport,  73  Iowa,  111;  5  Am.  St.  Eep.  665.  Sec- 
tion 3072  of  the  code,  also  provides  that  there  shall  be  exempt 
"the  horse,  or  team,  consisting  of  not  more  than  two  horses, 
....  and  the  wagon  or  other  ^^^  vehicle,  with  the  proper 
harness  or  tackle,  by  the  use  of  which  the  debtor,  if  a  ...  . 
teamster  or  other  laborer,  habitually  earns  his  living."  It  was 
held  in  Consolidated  Tank-Line  Co.  v.  Hunt,  83  Iowa,  6,  32 
Am.  St.  Rep.  285,  that  a  person  might  hold  as  exempt,  under 
that  section,  a  team,  harness,  and  wagon,  which  were  necessary 
for  use  in  an  occupation  which  supplied  his  living,  even  though 
the  living  was  not  wholly  earned  by  the  use  of  the  team,  and 
though  the  team  was  driven  the  larger  part  of  the  time  by  the 
eon  of  the  debtor.    Exemption  laws  are  to  be  liberally  con- 
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stnied  to  carry  into  effect  the  purposes  for  which  they  were  en- 
acted, and  among  those  is  the  protection  in  the  hands  of  tho 
debtor  of  the  means  for  earning  a  livelihood.  The  undisputed 
evidence  is  that  the  defendant  was  occupied  at  least  one-fourth 
of  his  time  in  doing  the  proper  work  of  a  lawyer,  and  that  what 
he  thus  did  contributed  to  his  support.  We  have  seen  that  it 
was  not  necessary  for  him  to  earn  his  living  by  the  services  he 
performed  as  a  lawyer,  to  hold  the  property  in  question  as  ex- 
empt. Nor  was  it  necessary  for  him  to  advertise  as  a  lawyer, 
nor  to  appear  in  any  court.  A  large  share  of  the  business  of 
a  lawyer  is  done  in  his  office,  and  many  able  and  successful  law- 
yers who  devote  their  entire  time  to  the  practice  of  the  law. 
are  rarely,  if  ever,  seen  in  a  courtroom,  engaged  in  the  trial  of  a 
contested  case.  The  only  conclusion  which  can  properly  be 
drawn  from  the  evidence  is  that  the  defendant  was  a  lawyer, 
within  the  meaning  of  the  statute,  when  the  lease  in  question 
was  made  and  while  it  was  in  force,  and  that  the  property  iu 
controversy  is  exempt  from  attachment  and  execution.  It  is 
proper  to  say,  in  this  connection,  that  no  claim  is  made  that  the 
defendant  holds  as  exempt,  property  which  a  lawyer  may  not 
hold.  ^\Tiether  a  debtor  who,  at  the  same  time  pursues  to  some 
extent,  different  vocations,  as,  for  example,  those  of  a  farmer, 
mechanic,  and  lawyer,  may  hold  as  exempt  *^*  the  tools,  instru- 
ments, and  books  proper  for  each,  is  a  question  not  involved 
in  the  case,  and  not  decided.  For  the  reason  that  the  evidence 
does  not  support  the  judgment  of  the  district  court,  it  is  re- 
versed. 


EXECUTION— EXEMPTION        STATUTES  —  CONSTRUCTION 

OF.— Exemption  laws  must  be  liberally  construed  in  favor  of  the 
debtor:  Pickrell  v.  Jerauld,  1  Ind.  App.  10;  50  Am.  St  Rep.  192, 
and  note;  Morpan  v.  Rountree.  88  Iowa,  249:  45  Am.  St.  Rep.  234; 
FerguJson  v.  Speith.  1.3  Mont.  487;  40  Am.  St.  Rep.  459,  and  note.  A 
lawyer's  library  has  been  pronounced  not  to  be  "a  tool  of  his  trade": 
Monographic  note  to  Kilburn  v.  Demming,  21  Am.  Dec.  553.  But 
tinder  the  Iowa  code  ordinary  office  furniture  of  a  lawyer  is  ex- 
empt from  execution  as  his  proper  tools  and  instruments:  Abraham 
V.  navenport.  73  Iowa.  Ill:  5  Am.  St.  Rep.  6G5.  See  extended  note 
to  Balcer  v.  Willis.  25  Am.  Rep.  64.  One  cannot  by  multiplrinar  his 
employments,  claim  cumulatively  several  exemptions  jriven  by  stat- 
ute to  the  different  employments.  The  exemption  is  held  to  refer 
to  that  occupation  which  engrosses  the  most  of  his  time  and  at- 
tention: Monographic  note  to  Kilburn  t.  Demmlng,  21  Am.  Dec. 
648. 
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Brundaqe  V.  Chenewobth. 

[101  Iowa,  266.] 

APPELLATE  PROCEDURE— APPEAL,  SERVICE  OF  NO- 
TICE UPON  AN  ADMINISTRATOR,  WHEN  NOT  NECESSARY. 
It  is  not  necessary  to  serve  a  notice  of  appeal  upon  tlie  adminis- 
trator of  a  deceased  defendant,  if  the  rights  of  the  parties  may  be 
determined  without  affecting  his  interests  as  administrator.  Hence, 
if  a  judgment  appealed  from  affects  real  property,  and  a  notice  of 
appeal  is  served  upon  all  the  heirs  at  law  of  the  deceased  defend- 
ant, the  court  may  proceed  with  the  appeal,  though  his  adminis- 
trator was  not  served, 

PRACTICE.— It  is  error  to  strike  out  an  amendment  to  a 
creditor's  bill  alleging  an  agreement  between  the  judgment  debtor 
and  his  grantee  that  the  latter  is  to  hold  the  property  conveyed  to 
him  in  trust  for  the  former. 

A  CREDITORS*  BILL  ALLEGING  that  the  judgment  debtor 
conveyed  all  the  property  therein  described  to  his  wife,  to  be  held 
in  trust  for  himself,  is  sufficient.  Under  such  circumstances,  he 
would  remain  the  real  owner,  and  his  creditors,  whether  existing 
or  subsequent,  would  be  entitled  to  have  the  conveyance  set  aside 
and  the  lands  subjected  to  their  clafms. 

A  CONVEYANCE  WHICH  IS  MERELY  VOLUNTARY,  and 
which  is  free  from  fraudulent  intent  on  the  part  of  the  grantor, 
may  not  be  attaclied  by  a  subsequent  creditor. 

FRAUDULENT  TRANSFER,  SUBSEQUENT  CREDITORS, 
WHEN  MAY  NOT  IMPEACH.— A  conveyance  actually  and  inten- 
tionally fraudulent  as  to  existing  creditors  cannot,  as  a  general  rule, 
be  impeached  by  subsequent  creditors. 

FRAUDULENT  TRANSFERS-SUBSEQUENT  CREDITORS, 
WHEN  MAY  IMPEACH.— If  a  conveyance  is  actually  fraudulent 
as  to  existing  creditors,  and  merely  colorable,  and  the  property  is 
held  in  secret  trust  for  the  grantor,  who  is  permitted  to  use  it  as 
his  own,  it  will  be  set  aside  at  the  Instance  of  subsequent  creditors. 
They  may  also  successfully  attack  a  conveyance  made  with  In- 
tent to  become  indebted,  or  with  an  express  purpose  to  defraud 
those  who  may  thereafter  become  the  grantor's  creditors. 

CREDITOR'S  BILLS  —  STATUTE  OF  LIMITATIONS.— 
Technically  speaking,  a  cause  of  action  does  not  accrue  in  favor  of 
one  who  files  a  creditors'  bill  until  the  recovery  of  a  judgment,  and 
the  statute  of  limitations  does  not,  therefore,  commence  to  run  un- 
til that  time. 

LACHES.— A  CREDITORS'  BILL  CANNOT  BE  REGARD- 
ED  AS  BARRED  BY  LACHES  where  It  does  not  appear  how  long 
the  plaintiff's  debt  had  existed  before  the  recovery  of  judgment 
thereon,  if  the  bill  was  filed  within  a  few  days  after  the  entry  of 
the  judgment. 

Creditors*  suit  to  set  aside  conveyances  alleged  to  be  fraud- 
ulent, and  to  subject  real  property  to  the  payment  of  the  plain- 
tiff's judgment.  This  judgment  was  entered  in  1894,  against 
Solomon  Percey.  The  bill  averred  that  the  judgment  debtor 
was  insolvent  in  1878,  and  ever  thereafter,  and  that  in  the  year 
named  he  conveyed  real  property  to  his  wife  with  intent  to 
hinder,  delay,  and  defraud  his  creditors;  that  she  afterward 
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died,  and  the  husband  thereafter  conveyed  to  the  defendant, 
Lionel  Percey,  the  undivided  one-third  of  the  same  property, 
also  for  the  purpose  of  hindering,  delaying,  and  defrauding 
the  grantor's  creditors.  The  defendants  demurred  to  the  bill, 
and  their  demurrer  was  sustained.  The  complainant  then 
amended  his  bill,  but  the  amendment  was  stricken  out  as  be- 
ing cumulative  merely.  Judgment  for  the  defendants.  Plain- 
tiff appealed. 

Hartley  &  Irwin,  for  the  appellant. 

Palmer  &  Van  Dyke,  for  the  appellees. 

258  KINNE,  C.  J.  1.  Appellees  insist  that  this  appeal  must 
be  dismissed  because  no  service  of  notice  of  appeal  has  been 
made  upon  the  administratrix  of  Solomon  Percey,  nor  upon  the 
minor,  Lionel  Percey,  It  appears  from  the  record  that  Solomon 
Percey  had  died,  prior  to  September  13,  1894,  and  that  on  said 
date  Cheneworth,  his  administrator,  was  substituted  as  a  de- 
fendant. The  notice  of  appeal  was  served  October  7,  1895,  In 
the  abstract  it  is  alleged  to  have  been  served  upon  the  defend- 
ants, and  upon  the  clerk,  as  by  statute  provided.  In  the  ad- 
ditional abstract  of  appellees  the  notice  is  set  out,  from  which 
it  does  not  appear  that  any  notice  of  appeal  was  served  upon 
Cheneworth,  as  administrator  or  otherwise,  either  personally  or 
upon  his  attorneys;  nor  does  it  appear  therein  that  a  notice  of  ap- 
peal was  served  upon  Cheneworth  as  guardian  ad  litem  for  Lionel 
Percey,  who  is  shown  to  have  been  a  minor,  and  Cheneworth 
is  shown  to  have  been  his  guardian.  There  is  nothing  in  the 
record  indicating  the  age  of  said  minor,  but  the  allegation  is 
made  in  the  abstract  of  appellees  that  he  was  duly  served  with 
a  notice  of  appeal.  If  the  minor  was  over  fourteen  years  of 
age,  service  on  him  would  be  sufficient:  Code,  sec.  2614,  As 
the  abstract  avers  legal  service  on  all  of  the  defendants,  and 
as  the  minor  is  named  as  a  ^**  defendant  in  the  notice  set  out 
in  the  additional  abstract,  and  as  it  is  therein  said  that  the  no- 
tice of  appeal  was  duly  served,  we  think  we  should  hold  that 
proper  service  is  shown  to  have  been  made  in  order  to  give 
this  court  jurisdiction  as  to  said  minor  and  his  guardian.  As 
we  have  indicated,  the  abstract  alleges  in  a  general  way  that  the 
appeal  was  perfected  by  serving  upon  the  defendants  and  the 
clerk  a  notice  of  appeal  as  by  statute  provided.  This  would,  in 
the  absence  of  anything  from  appellee,  be  a  sufficient  averment 
of  service  to  give  this  court  jurisdiction.  The  appellees,  while 
not  in  express  terms  denying  the  correctness  of  the  averment, 
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filed  an  additional  abstract  "for  amendment  to  abstract  of  rec- 
ord," and  set  out  the  notice  which  they  claim  was  in  fact  served. 
The  name  of  the  administrator,  Cheneworth,  does  not  appear 
therein,  and  we  think  it  must  be  held  that  there  is  nothing 
to  show  service  upon  him.  It  appears  that  Cheneworth,  bv 
agreement  of  parties,  as  guardian  and  as  administrator,  was. 
authorized  to  lease  the  land  upon  terms  agreed  upon,  and  to^ 
produce  the  proceeds  arising  therefrom  in  court.  He  was  also- 
authorized  to  pay  taxes.  Was  his  interest  as  administrator  such 
as  to  require  him  to  be  made  a  party  to  this  appeal?  The  heirs 
of  Solomon  Percey  are  properly  served  with  notice  of  an  appeal. 
Under  our  statute  and  decisions,  the  administrator  may  not 
take  possession  of  the  real  estate  left  by  the  decedent,  except 
when  there  is  no  heir  or  devisee  present  and  competent  to  take 
possession,  in  which  case  he  may  take  possession,  and  receive 
the  rents  and  profits,  and  do  all  other  acts  which  may  be  for  the 
benefit  of  those  entitled  to  the  benefit  of  the  estate:  Code,  sec. 
2402.  It  does  not  appear  from  this  record  whether  such  heirs 
were  present  or  competent  to  take  possession  of  the  real  estate. 
Unless  it  be  necessary  to  sell  the  ^^^  real  estate  to  pay  debts  of 
deceased,  the  administrator  is  not  interested  in  it,  as  it  descends 
to  the  heirs  at  law:  Gray  v.  Myers,  45  Iowa,  158.  If  the  rights 
of  the  parties  to  this  appeal  may  be  determined  without  af- 
fecting the  interests  of  Cheneworth  as  administrator,  then  it  was 
not  necessary  to  serve  him  with  notice  of  appeal:  Payne  v. 
Eaubinek,  82  Iowa,  587.  The  failure  of  a  plaintiif  appellant 
to  serve  notice  of  appeal  upon  all  of  the  defendants  is  not  juris- 
dictional if  this  court  can  determine  and  dispose  of  the  ques- 
tions presented  in  the  absence  of  such  party,  and  without  det- 
riment to  his  interests.  As,  for  aught  that  appears,  the  admin- 
istrator has  no  such  interest  as  can  be  adversely  affected  by 
any  action  of  this  court,  he  is  not  a  necessary  party  to  this 
appeal. 

2.  It  is  said  that  the  court  erred  in  striking  from  the  files 
the  amendment  to  the  petition.  The  amendment  charged  that 
the  conveyance  from  Solomon  Percey  to  his  wife  was  made 
upon  the  express  agreement  that  the  grantor  was  to  be,  and 
remain,  the  actual  o^\^le^  of  the  entire  beneficial  interest  in  the- 
real  estate  so  conveyed,  and  that  his  wife  was  to  hold  the  prop- 
erty in  trust  for  him.  If  it  should  be  conceded  that  this  was 
but  a  repetition  of  the  allegations  of  the  original  petition,  or 
that  such  allegations  were  merely  cumulative,  still  the  same  can- 
not be  said  as  to  the  allegations  of  said  amendment  in  so  far 
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as  it  relates  to  the  title  of  Lionel  Percey.  The  original  petition 
contained  no  averments  to  the  effect  that  said  Lionel  was  to 
hold  the  title  of  the  land  conveyed  to  him  in  trust  for  his  father. 
The  amendment  did  contain  such  averments,  and  hence,  so  far 
at  least,  the  amendment  was  not  open  to  the  objection  made  in 
the  motion  to  strike,  that  it  was  cumulative.  The  facts  pleaded 
as  to  the  holding  of  the  land  by  the  wife,  and  by  Lionel,  in 
-**^  trust  for  the  grantor,  in  connection  with  the  other  facts 
stated,  constituted,  as  we  shall  hereafter  see,  a  good  cause  of 
action,  and  the  motion  should  have  been  overruled. 

3.  The  original  petition  was  demurred  to,  on  the  general 
equitable  ground,  that  the  facts  stated  did  not  entitle  the  plain- 
tiff to  the  relief  demanded.  The  demurrer  was  sustained,  and 
error  is  assigned  upon  said  ruling.  The  petition  did  set  forth 
a  good  cause  of  action  as  to  the  land,  the  title  of  which  was 
in  the  wife.  If  she  held  it  in  trust  for  the  husband,  the  grantor, 
as  was  alleged,  and  he  remained  the  real  owner,  then  his  cred- 
itors, whether  existing  or  subsequent,  were  entitled  to  have  said 
conveyance  set  aside,  and  to  have  the  land  subjected  to  the  pay- 
ment of  their  claims.  We  think  the  demurrer  should  have  been 
overruled, 

4.  Counsel  for  the  appellant  insists  that,  when  a  conveyance 
is  made  with  a  specific  fraudulent  intent  as  to  existing  cred- 
itors, it  may,  for  that  reason  alone,  be  set  aside  by  a  subsequent 
creditor.  Therefore,  it  is  said  that  the  demurrer  was  improperly 
sustained.  This  contention  requires  us  to  consider  the  holdings 
of  this  court  touching  that  question.  It  is  said  that  there  is 
an  apparent,  if  not  real,  conflict  in  the  decisions  of  this  court 
as  to  the  right  of  a  subsequent  creditor  to  set  aside  a  prior  fraud- 
iilent  conveyance.  Some  of  the  members  of  the  court,  as  now 
constituted,  are  of  the  opinion  that  when  the  facts  involved 
in  the  cases  are  carefully  considered,  there  is  no  real  conflict 
in  the  cases.  Others  of  us  think  that  while  it  is  possible  to 
reconcile  some  of  the  cases  of  apparent  conflict,  it  is  not  possible 
to  thus  satisfactorily  reconcile  all  of  the  decisions  of  the  court 
upon  this  question.  As  touching  this  matter,  see  dissenting- 
opinion  of  Beck,  J.,  in  Bonnell  v.  Allerton,  51  Iowa,  176.  Be 
this  as  it  may,  it  is  evident  ^^^  that  the  rules  of  law  heretofore 
laid  down  in  the  decisions  of  this  court,  touching  this  question, 
are  not  entirely  free  from  doubt.  We  may,  therefore,  briefly  con- 
sider the  cases,  and  announce  such  rules  as  we  think  should 
control  in  such  cases. 

In    Harrison  v.  Kramer,  3    Iowa,  557,  it   does   not   appear 
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whether  the  claim  upon  which  the  creditors*  judgment  was 
based,  arose  prior  to  the  making  of  the  fraudulent  conveyance. 
It  cannot,  therefore,  be  said  that  he  was  not  an  existing  cred- 
itor.   The  following  language  is  used  in  the  opinion:  "If  there 
is  any  design  of  fraud  or  collusion,  or  intent  to  deceive  third 
persons,  in  such  conveyances,  although  the  party  be  not  in- 
debted, the  conveyance  will  be  held  utterly  void  as  to  subsequent 
as  well  as  present  creditors,  for  it  is  not  bona  fide."    In  Hook 
V.  Mowre,  17  Iowa,  195,  this  question  was  involved,  but  not 
decided.    The  court,  however,  after  an  elaborate  discussion  of 
the  question  and  the  citation  of  many  authorities,  seemed  to 
favor  the  rule  that  a  conveyance  in  fact  fraudulent  as  to  ex- 
isting creditors,  might  for  that  reason  alone  be  set  aside  as  to 
subsequent  creditors.    In  the  case  of  Gardner  v.  Baker,  25  Iowa, 
348,  it  is  said  that  the  plaintiff  is  not  to  be  treated  as  a  subse- 
quent creditor,  and  what  is  there  said  as  to  his  right  to  attack 
the  conveyance,  even  if  he  was  a  subsequent  creditor,  is  based 
upon  the  thought  that  the  facts  show  that  the  legal  title  had 
passed  to  the  wife,  who  held  it  in  trust  for  her  husband.     In 
Corder  v.  Williams,  40  Iowa,  582,  the  cause  of  action  arose 
before  the  making  of  the  conveyance,  and  the  land  was  con- 
veyed to  avoid  any  judgment  which  might  thereafter  be  ren- 
dered upon  said  cause  of  action.    It  was  not  a  case  of  a  subse- 
quent creditor.    In  Romans  v.  Maddux,  77  Iowa,  203,  the  court 
held  that  the  conveyance  could  be  attacked  by  subsequent  cred- 
itors, it  not  having  been  made  in  good  faith.     Evidently,  the 
language  found  in  the  opinion  ^^^  was  used  with  reference  to  the 
particular  facts  of  the  case.    It  appeared  that  the  grantor,  after 
the  conveyance,  treated  the  land  as  his  own,  and  that  he  re- 
mained, in  fact,  the  real  owner.    Carbiener  v.  Montgomery,  97 
Iowa,  659,  was  a  case  where  the  cause  of  action  arose  before 
the  making  of  the  conveyance.     It  was  held  that  the  facts 
showed  that  the  conveyance  was  made  with  the  intent  of  de- 
frauding the  plaintiff  therein;  hence  it  was  immaterial  as  to 
whether  the  plaintiff  was  an  existing  or  a  subsequent  creditor. 
It  is  held  in  Whitescarver  v.  Bonney,  9  Iowa,  480,  and  in  Fifield 
V.  Gaston,  12  Iowa,  218,  that  a  subsequent  creditor  may  not 
attack  a  prior  conveyance  which  was  fraudulent  only  as  to  ex- 
isting creditors.     In  Fifield's  case  the  cause  of  action  arose 
))efore  the  conveyance  was  made,  and  hence  the  question  we 
have  in  the  case  at  bar  was  not  involved  in  that  case.    In  Lyman 
V.  Cessford,  15  Iowa,  231,  the  debt  was  contracted  after  tlia 
conveyance  had  been  made.    It  was  held  that  a  voluntary  con- 


JaD.  1S97.]  Bbundage  v,  Chenewobth.  887 

veyance  as  to  existing  creditors  would  be  set  aside  at  the  instance 
of  subsequent  creditors,  if  it  was  made  with  a  fraudulent  view 
to  future  indebtedness.  In  Kollins  v.  Shaver  etc.  Carriage  Co., 
80  Iowa,  380,  20  Am.  St.  Kep.  427,  it  was  held  that  subs^^uent 
creditors  cannot  complain  of  a  conveyance  fraudulent  m  fact 
as  to  prior  creditors. 

We  think  the  correct  rule  is:  1.  A  conveyance  which  is  merely 
voluntary,  and  when  the  grantor  had  no  fraudulent  view  or 
intent,  cannot  be  impeached  by  a  subsequent  creditor;  2.  A 
conveyance  actually  and  intentionally  fraudulent  as  to  existing 
creditors,  as  a  general  rule,  cannot  be  impeached  by  subsequent 
creditors;  3.  If  a  conveyance  is  actually  fraudulent  as  to  exist- 
ing creditors,  and  merely  colorable,  and  the  property  is  held 
in  secret  trust  for  the  grantor,  who  is  permitted  to  use  it  as 
his  own,  it  will  be  set  aside  at  the  instance  of  ^^*^  subsequent 
creditors.  The  second  rule  above  laid  down  is  subject  to  somo 
exceptions,  among  which  may  be  mentioned  cases  in  which  the 
conveyance  is  made  by  the  grantor  with  the  express  intent  and 
view  of  defrauding  those  who  may  thereafter  become  his  cred- 
itors; cases  wherein  the  grantor  makes  the  conveyance  with  the 
express  intent  of  becoming  thereafter  indebted;  cases  of  volun- 
tary conveyances,  when  the  grantor  pays  existing  creditors  by 
contracting  other  indebtedness  in  a  like  amount,  and  wherein 
the  subsequent  creditors  are  subrogated  to  the  rights  of  the 
creditor  whose  debts  their  means  have  been  used  to  pay;  cases 
in  which  one  makes  a  conveyance  to  avoid  the  risks,  or  losses, 
likely  to  result  from  new  business  ventures,  or  speculations. 
The  following  authorities  will  be  found  to  support  the  above 
rules  and  exceptions:  Wait  on  Fraudulent  Conveyances,  sees. 
96,  97,  98,  100;  Bump  on  Fraudulent  Conveyances,  4th  ed., 
eecs.  290,  293,  296,  300;  2  Pomeroy's  Equity  Jurisprudence, 
eecs.  971-973;  1  Am.  Lead.  Cas.,  5th  ed.,  42,  notes.  We  have 
not  overlooked  the  fact  that  there  are  respectable  authorities 
holding  that  a  conveyance  actually  fraudulent  as  to  the  existing 
creditors  may  for  that  reason  alone  be  avoided  by  subsequent 
creditors.  We  are  not,  however,  prepared  to  assent  to  the  cor- 
rectness of  such  a  doctrine.  Under  our  holding,  the  petition 
stated  a  good  cause  of  action  under  the  third  rule  above  stated, 
and  hence  the  demurrer  was  improperly  sustained. 

5.  It  is  claimed  that  the  petition  shows  upon  its  face  that 
the  plaintiff's  cause  of  action  is  barred.  The  conveyance  of 
Solomon  Percey  to  his  wife  was  made  in  1878.  The  plaintiff 
received  His  judgment  in  1894.    The  conveyance  to  Lionel  Per- 
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cey  was  made  in  October,  1883,  and  as  it  is  alleged  it  was  placed 
upon  record,  and  no  date  given,  we  may  presume  that  it  was  re- 
corded soon  after  the  execution.  ^"*  There  is  nothing  in  the  pe- 
tition showing  when  the  deed  to  the  wife  was  filed  for  record,  nor 
is  there  anything  to  show  when  the  plaintiff  obtained  actual 
knowledge  of  the  execution  of  these  deeds.  For  aught  that  ap- 
pears, the  fraud  in  the  conveyance  of  the  property  may  have  been 
known  to  the  plaintiff  for  ten  years  before  he  took  any  steps 
to  recover  his  judgment.  Technically  speaking,  his  cause  of 
action  did  not  accrue  until  the  recovery  of  his  judgment,  in 
1894,  at  which  time  the  statute  would  begin  to  run.  As  this 
suit  was  commenced  a  few  days  after  the  judgment  was  re- 
covered, the  action  was  not  barred.  Nor  do  we  think  it  can  be 
said  that  the  case  comes  within  the  rule  stated  in  Mickel  v. 
Walraven,  92  Iowa,  423,  and  other  like  cases,  because  it  does 
not  appear  how  long  the  plaintiff's  debt  had  been  in  existence 
prior  to  the  time  it  was  reduced  to  judgment.  It  is  not  therefore 
a  case  where  we  can  say  that  the  plaintiff  has  been  guilty  of 
such  laches  as  should  prevent  a  court  of  equity  from  affording 
him  relief. 

For  the  reasons  above  given,  the  judgment  of  the  district 
court  must  be  reversed. 

APPELLATE  PROCEDURE— FAILURE  TO  SERVE  NOTICE.— 

An  appeal  will  not  be  dismissed  because  the  statement  on  a  mo- 
tion for  a  new  trial  was  not  served  on  certain  parties  to  the  ac- 
tion not  interested  in  the  appeal:  Dore  v.  Dougherty,  72  Cal.  232: 
1  Am.  St.  Rep.  48,  The  failure  to  serve  a  notice  of  appeal  on  one 
of  the  parties  is  not  jurisdictional  to  the  extent  of  depriving  the 
court  of  the  power  to  consider  and  determine  such  questions  In 
the  case  as  may  be  decided  without  affecting  his  rights:  Soukup 
V.  Union  Ins.  Co.,  84  Iowa,  448;  35  Am.  St.  Rep.  317. 

FRAUDULENT  CONVEYANCES— VOLUNTARY  TRANSFERS 
-ATTACK  BY  SUBSEQUENT  CREDITORS.— A  voluntary  convey- 
ance is  not  fraudulent  or  void  as  against  subsequent  creditors, 
though  the  grantor  was  indebted  at  the  time  it  was  executed.  To 
ma  lie  it  fraudulent,  proof  of  actual  or  intentional  fraud  is  required: 
Rudy  V.  Austin.  56  Arlv.  73;  35  Am.  St.  Rep.  85,  and  note.  A 
voluntary  conveyance,  made  with  intent  to  hinder,  delay,  and  de- 
fraud creditors,  is  void  as  against  subsequent  as  well  as  prior 
creditors,  though  the  grantee  did  not  Itnow  of  nor  participate  in 
llie  fraudulent  Intent  of  the  grantor:  Gilliland  v.  Jones,  144  Ind. 
G02;  55  Am.  St.  Rep.  210,  and  note. 

CREDITOR'S  BILL— STATUTE  OF  LIMITATIONS— WHEN 
BEGINS  TO  RUN  AGAINST.— A  judgment  creditor's  cause  of  ac- 
tion to  set  aside  a  transfer  as  fraudulent  as  against  him,  does 
not  accrue  until  he  has  recovei-ed  judgment,  and  execution  has 
issued  thereon  and  been  returned  unsatisfied.  Therefore,  until 
such  judgment  and  return,  the  statute  of  limitations  applicable 
to  his  action  does  not  begin  to  run:  Weaver  v.  Haviland,  142  N.  Y. 
M-i;  40  Am.  St.  Rep.  631,  and  note;  Brown  v.  Campbell,  100  CaL 
G35;  38  Am.  St.  Rep.  314. 
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CORPORATIONS,  DISSOLUTION  OF,  JURISDICTION  OP 
EQUITY  TO  ENFORCE.— Courts  of  equity  do  not  possess  jurisdic- 
tion over  corporate  bodies  to  such  au  extent  as  to  justify  ttiem 
in  dissolving  corporations,  or  in  winding  up  tlieir  affairs  and 
eequestrating  tlieir  property. 

CORPORATIONS,  RECEIVERS,  APPOINTMENT  OF.— A 
receiver  of  a  corporation  may  be  appointed  at  tlie  instance  of  one 
wtio  brings  liimseif  witliin  llie  provisions  of  section  2903  of  tlie  Civil 
Code  of  Iowa,  declaring  tliat  a  receiver  may  be  appointed  on  tlie 
petition  of  eitlier  party  to  a  civil  action  or  proceeding,  who  shows 
he  has  a  probable  right  to,  or  an  interest  in,  any  property  which 
is  the  subject  of  the  controversy,  and  that  such  property  or  its 
rents  or  profits  are  in  danger  of  being  lost  or  fatally  injured  or  im- 
paired, if  the  court  is  satisfied  that  the  interest  of  one  or  both 
parties  will  be  thereby  promoted,  and  the  substantial  rights  of 
neither  unduly  infringed. 

A  RECEIVER  OF  A  CORPORATION  WILL  NOT  BE  AP- 
POINTED on  the  ground  that  it  has  but  two  stoclcholders  owning 
an  equal  number  of  shares  of  stoclc,  and  owns  stocli  in  another 
corporation,  respecting  the  management  of  which  there  is  such  dis- 
agreement between  tlie  stockholders  in  the  first-named  corporation 
that  they  cannot  agree  in  any  measures  for  the  voting  of  such 
stock,  or  for  the  management  of  the  second  corporation,  nor  will 
a  receiver  be  appointed  of  such  stock  alone. 

A  RECEIVER  WILL  NOT  BE  APPOINTED  of  a  corporation 
on  account  of  disputes  among  its  stockholders  or  the  members  of 
Its  board  of  directors  or  governing  body,  where  the  disagreement 
between  its  oflicers  is  not  such  as  to  render  it  impossible  to  carry 
•on  the  business  for  which  it  was  organized. 

CORPORATIONS,  RECEIVERS.— A  STOCKHOLDER  WHO 
IS  A  CREDITOR  OF  A  CORPORATION  has  no  right,  on  that 
ground,  to  have  a  receiver  appointed  where  it  is  solvent  and  able 
to  meet  its  obligations. 

CORPORATIONS.— WHEN  A  COURT  APPOINTS  A  RE- 
CEIVER OF  A  CORPORATION  ON  ACCOUNT  OF  DISSENSIONS 
in  the  governing  body  it  will  interfere  for  a  limited  time  only,  and 
to  as  small  an  extent  as  possible. 

Guernsey  &  Bailey,  for  the  appellants. 

Dudley  &  Cofl&n,  and  Bishop,  Bowen  &  Fleming,  for  the  ap- 
pellees. 

8*«  DEEMEE,  J.  The  Pierce-Wallace  Publishing  Company 
is  a  corporation  organized  under  the  laws  of  this  state,  having 
its  principal  place  of  business  in  the  city  of  Des  Moines.  The 
stock  is  owned  in  equal  shares  by  plaintiff  and  the  defendant 
J.  M.  Pierce,  and  these  parties  are  the  sole  directors  and  of- 
ficers of  the  corporation;  Pierce  being  the  president  and  busi- 
ness manager,  and  Wallace  the  secretary  and  treasurer  and  ^^^ 
editor.     This    corporation    owns    one    hundred    and    eighteen 
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shares  of  the  capital  stock  of  another  corporation  known  as  the 
Homestead  Company,  and  also  owns  and  conducts  two  newspa- 
pers— one  known  as  the  "Wisconsin  Farmer,"  conducted  and  car- 
ried on  at  Madison,  Wisconsin,  and  another  known  as  the  "Live 
Stock  Indicator,"  published  at  Kansas  City,  in  the  state  of  Mis- 
souri. The  one  hundred  and  eighteen  shares  of  stock  owned  by 
the  Pierce- Wallace  company  in  the  Homestead  Company,  is  a 
majority  of  the  stock  in  the  latter  company.  The  other  stock  is 
owned  oy  S.  F.  Stewart,  Frank  Dunning,  A.  G.  Lucas,  and 
Pierce  and  Wallace,  in  their  individual  capacity.  In  hip 
original  petition  the  appellee  asked  for  a  dissolution  of 
the  corporation  and  a  distribution  of  its  assets,  but  this 
he  afterward  amended  by  striking  out  the  prayer  for  dis- 
solution, and  the  relief  asked  when  the  case  was  tried  was 
the  appointment  of  a  receiver,  and  such  equitable  relief  as  the 
facts  would  warrant.  His  claim  in  this  court  is  (using  the  lan- 
guage of  his  counsel):  "1.  That  Pierce  and  Wallace  were  the 
sole  and  equal  owners  of  the  stock  in  the  Pierce- Wallace  Pub- 
lishing Company;  2.  That  between  these  two  men  differences  of 
a  personal  nature  had  arisen,  and  from  an  accumulation  of  causes 
had  become  so  intensified  that  nothing  in  the  way  of  conference 
or  communication  between  them  was  possible;  3.  That  in  conse- 
quence, no  meeting  of  the  board  of  directors  or  stockholders 
could  be  had,  and  no  authoritative  direction  could  be  given  in. 
the  affairs  of  the  corporation;  4.  That  Pierce  had  taken  posses- 
sion of,  and  assumed  control  over,  the  affairs  and  property  of  the 
corporation,  and  by  one  means  and  another,  was  excluding  Wal- 
lace therefrom;  5.  That  in  many  respects,  the  management  by 
Pierce  was  not  only  contrary  to  the  views  of  Wallace,  but,  hav- 
ing taken  sole  possession,  *^^  and  maintaining  it  by  such  means 
as  might  be  required,  he  was  manipulating  matters  in  his  own 
interest,  and  utterly  disregarding  the  rights  and  wishes  of  Wal- 
lace." And  he  contends  that  the  order  appointing  the  receiver, 
should  be  sustained. 

We  are  at  a  loss  to  know  whether  or  not  appellee  is  asking  for 
the  dissolution  of  the  Pierce- Wallace  corporation.  He  struck 
out  this  part  of  the  prayer  from  his  original  petition,  and  does 
not  expressly  insist  upon  this  relief,  although  his  contention 
seems  to  be  that  at  the  final  hearing  he  should  have  such  a  de- 
cree as  would  practically  amount  to  a  dissolution  of  the  corpora- 
tion. It  may  be  that  the  reason  why  he  does  not  ask  that  the 
corporation  be  dissolved  is  to  be  found  in  the  fact  that  his  coun- 
sel are  of  the  opinion  that  such  relief  cannot  be  had  under  the 
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facts  as  they  are  disclosed  by  this  record.  But,  whether  this  be 
the  fact  or  not,  it  is  certainly  true  that,  in  the  absence  of  express 
statutory  authority,  jurisdiction  of  courts  of  equity  does  not  exist 
over  corporate  bodies  to  such  an  extent  as  to  justify  them  in  dis- 
solving corporations,  or  of  winding  up  their  affairs  and  seques- 
trating their  property.  This  seems  to  be  so  well  settled  that 
there  is  scarcely  a  dissenting  voice  in  authority:  See  High  on 
Receivers,  3d  ed.,  sees.  288,  289;  Beach  on  Receivers,  sec.  403; 
20  Am.  &  Eng.  Ency.  of  Law,  57;  Morawetz  on  Private  Corpora- 
tions, sees.  282,  283;  French  v.  Gifford,  30  Iowa,  153;  Thompson 
on  Corporations,  sees.  4538,  4539,  6703.  Our  statutes  do  not, 
in  terms,  authorize  the  appointment  of  a  receiver  for  the  purpose 
of  winding  up  a  going  corporation.  The  only  provision  we  have 
is  general  in  character,  and  does  not  relate  to  any  specific  class 
of  cases.  It  is  as  follows:  "On  the  petition  of  either  party  to  a 
civil  action  or  proceeding,  wherein  he  shows  he  has  a  probable 
right  to,  or  interest  in,  any  property  which  is  the  subject  of  the 
controversy,  and  that  such  property  or  its  ^^^  rents  or  profits 
are  in  danger  of  being  lost  or  materially  injured  or  impaired, 
....  the  court,  ....  if  satisfied  that  the  interests  of  one  or 
both  parties  will  be  thereby  promoted,  and  the  substantial  rights 
of  neither  unduly  infringed,  may  appoint  a  receiver  to  take 
charge  of  and  control  such  property  under  its  direction  during 
the  pendency  of  the  action,  and  may  order  and  coerce  the  deliv- 
ery of  it  to  him":  Code,  sec.  2903.  We  have  heretofore  held 
that  this  section  does  not  authorize  the  dissolution  of  the  corpo- 
ration by  a  court  of  equity,  nor  the  placing  of  its  property  in 
the  hands  of  a  receiver  which  practically  accomplishes  the  same 
purpose:  French  v.  Gifford,  30  Iowa,  153.  We  have  also  held, 
however,  that  one  who  brings  himself  within  the  provisions  of 
section  2903,  may  have  a  receiver  appointed  as  well  of  the  effects 
of  a  corporation  as  of  an  individual  or  copartnership:  Dickerson 
V.  Cass  County  Bank,  95  Iowa,  392.  And  we  also  said  in  French 
V.  Gifford,  30  Iowa,  153,  that  there  are  cases  in  which  a  receiver 
will  be  appointed  for  the  property  of  a  corporation,  as,  for  in- 
stance, where  the  officers  have  been  guilty  of  a  misappropriation 
of  the  funds  or  a  breach  of  trust  in  the  discharge  of  official 
duties. 

Turning  now  to  the  record,  to  discover  the  facts  upon  which 
appellee  relies  for  the  appointment  of  a  receiver,  we  find  that  his 
complaints  are:  1.  That  Pierce  had  arrogated  to  himself  the 
active  management  of  the  corporation,  and  excluded  appellee 
therefrom,  and  withheld  and  refused  to  give  appellee  any  satis- 
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factory  information  as  to  the  condition  of  the  business,  and  had 
deprived  him  of  the  funds  of  the  corporation,  and  of  the  man- 
agement of  its  financial  affairs,  as  treasurer  of  that  concern; 
2.  That  irreconcilable  differences  exist  between  appellee  and 
Pierce,  which  render  it  impracticable  and  impossible  for  them 
to  transact  business  with  each  other,  or  to  consult  together  upon 
any  business  proposition;  ^^"^  3.  That  the  corporation  is  indebt- 
ed to  each  of  the  stockholders  in  the  sum  of  five  thousand  five 
hundred  dollars,  and  by  reason  of  the  feeling  existing  between 
these  parties,  no  provision  has  been  made  or  can  be  made  for  the 
liquidation  of  this  indebtedness;  4.  That  no  adequate  provision 
can  be  made  for  the  maintenance,  operation,  and  continuance 
of  the  newspapers  published  by  the  corporation  in  Wisconsin  and 
Missouri;  5.  That  the  business  of  the  corporation  cannot  be  car- 
ried on  as  intended  and  provided  for  in  its  articles  of  incorpora- 
tion, and  that  the  objects  of  the  corporation,  and  the  intendment 
of  its  stockholders,  are  completely  frustrated.  These  are  the 
substance  of  the  allegations  of  the  petition.  The  evidence  ad- 
duced in  support  of  them  shows  that  the  state  of  feeling  between 
these  men  is  very  bitter,  and  that  they  scarcely  ever  meet  without 
some  fuel  being  added  to  the  flame.  But  it  seems  that  their 
trouble  grew  out  of,  and  largely,  if  not  wholly,  relates  to,  the 
management  and  control  of  the  Homestead  Company.  Various 
and  sundry  disagreements  arose  between  Pierce  and  Wallace  as 
to  the  conduct  and  policy  of  this  paper;  and  Wallace,  who  was 
until  recently  its  editor,  was  finally  deposed  by  action  of  its  board 
of  control.  This  and  numerous  other  suits  followed,  and  a  train 
of  unfortunate  litigation  is  impending. 

In  considering  the  case  we  must  carefully  distinguish  between 
the  various  corporations  which  are  more  or  less  involved  in  the 
proceedings.  The  suit  is  against  Pierce  and  the  Pierce- Wallace 
Publishing  Company;  not  against  the  Homestead  Company,  nor 
its  stockholders  or  officers.  Of  it,  therefore,  we  have  no  jurisdic- 
tion. And  we  should  approve  of  no  order  which  will  have  the 
effect  of  controlling  its  management  or  directing  its  affairs,  un- 
less it  of  necessity  results  from  giving  effect  to  a  proper  order 
made  in  a  proceeding  against  the  Pierce-Wallace  ^**  company. 
The  only  difference  between  the  parties  relating  to  the  Pierce- 
Wallace  company,  grew  out  of  the  publication,  in  the  Wisconsin 
paper,  of  some  essays  delivered  at  a  session  of  the  Farmers'  In- 
stitute, in  that  state,  in  advance  of  their  official  publication 
under  the  auspices  of  the  dean  of  the  University  of  Wisconsin. 
This  difference  arose  in  May,  1894,  more  than  one  year  prior  to 
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the  bringing  of  this  suit,  and  seems  to  have  been  satisfactorily 
adjusted;  at  least  the  parties  continued  in  business  for  many 
months  after  this  dispute,  and  it  was  so  inconsequential  in  char- 
acter that  no  court  would  be  justified  in  appointing  a  receiver  on 
-account  of  it.  Wallace  says  that  Pierce  deposited  all  the  funds 
of  both  the  Homestead  Company  and  the  Pierce- Wallace  com- 
pany in  his  own  name,  and  assumed  all  the  duties  of  treasurer 
of  both  corporations,  although  he  (Wallace)  was  the  duly  elected 
treasurer.  The  record  discloses  that  Pierce  did  deposit  the 
funds  of  both  corporations  in  his  own  name,  and  for  a  time  drew 
his  checks  against  the  deposits;  that  this  was  done  at  the  sug- 
gestion of  Wallace,  or  at  least  with  his  acquiescence,  until  more 
serious  difficulties  arose  between  the  parties  as  to  the  conduct 
and  management  of  the  Homestead  Company,  at  which  time  Wal- 
lace insisted  upon  recognition  of  his  rights  as  treasurer.  His 
demands  were  acceded  to  in  so  far  as  the  depositing  of  the  funds  ' 
was  concerned,  with  some  little  delay,  which  is  at  least  partially 
explained;  and  at  the  time  of  the  commencement  of  this  suit 
the  funds  of  the  Pierce-Wallace  company  were  deposited  in  the 
name  of  that  company.  After  Wallace's  deposition  as  editor  of 
the  ''Homestead,"  he  brought  a  suit  to  compel  Pierce  to  turn 
over  to  him,  as  treasurer,  the  funds  of  the  Pierce- Wallace  com- 
pany. After  the  suit  was  commenced.  Pierce  agreed  to  turn 
over  these  funds,  and,  for  aught  that  appears  in  the  record,  this 
agreement  has  been  complied  with. 

326  These  are  all  the  matters  of  difference  between  these 
parties  as  to  the  Pierce- Wallace  company,  and  it  is  manifest 
from  the  order  made  by  the  lower  court,  that  he  did  not  regard 
them  as  sufficient  to  justify  the  appointment  of  a  receiver  of  all 
property  of  this  corporation,  for  he  directed  the  receiver  to  take 
■charge  of  nothing  but  the  one  hundred  and  eighteen  shares  of 
stock  of  the  Homestead  Company.  And,  if  there  were  any 
•doubts  about  the  matter,  they  would  be  dispelled  by  appellee's 
o^vn  testimony,  wherein  he  says:  ''We  have  never  had  any  disa- 
greement with  reference  to  the  matters  of  the  Pierce- Wallace 
Publishing  Company  except  the  one  I  have  referred  to.  We 
continued  to  run  the  affairs  of  this  company  from  February, 
when  this  controversy  arose,  until  February  in  the  next  year. 
During  this  year  there  was  never  a  controversy  with  reference  to 
any  matter  pertaining  to  the  Pierce- Wallace  company's  affairs, 
€xcept  at  the  very  start  in  this  Wisconsin  business,  for  the  reason 
that  during  that  year,  after  this  started.  I  knew  little  or  nothing 
about  the  affairs  of  the  company.     I  do  not  know  whether  we 
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would  have  had  a  controversy  if  I  had  known  anything  ahout  it. 
I  stated  that  as  the  reason  why  we  did  not  have  a  controversy. 
I  do  not  know  any  more  about  them  now  than  I  did  then."  It 
is  perfectly  apparent,  that  appellee  has  no  right  to  a  dissolution 
of  the  Pierce- Wallace  company,  and  that  a  receiver  should  not 
be  appointed  for  all  its  property,  nor  any  part  of  it,  unless  there 
be  something  in  the  controversy  with  reference  to  the  Home- 
stead Company  matters  which  is  a  justification  for  the  order 
authorizing  the  receiver  to  take  charge  of  the  stock  of  that  com- 
pany, owned  by  the  Pierce- Wallace  corporation. 

With  reference  to  the  Homestead  Company,  we  find  there  are 
decided  differences  between  the  members  of  that  company, 
which  are,  apparently  irreconcilable;  ^^"^  but  they  relate  to 
matters  intra  vires,  and,  except,  as  hereafter  noted,  do  not  have 
reference  to  the  Pierce- Wallace  company.  These  disputes  are 
quite  largely,  if  not  wholly,  related  to  the  editorial  management 
of  the  newspaper  published  by  the  Homestead  Company;  Wallace 
insisting  that  he  should  control  the  utterances  of  that  depart- 
ment, while  Pierce,  and  the  other  stockholders  and  directors, 
were  asserting  the  right  of  supervision,  and,  to  a  certain  extent, 
at  least,  control,  of  the  editorial  columns.  The  breach  caused 
by  this  difference  widened  until  it  led  to  the  deposition  of  plain- 
tiff, by  the  regular  vote  of  the  directors  of  the  corporation,  from 
the  editorial  management  of  the  paper.  Now,  without  going 
into  the  merits  of  this  unfortunate  controversy,  and  without  in- 
dicating our  views  as  to  who  is  at  fault,  we  simply  say,  that  if  it 
be  conceded  that  the  managers  and  directors  of  the  Homestead 
Company  were  at  fault,  it  would  give  the  plaintiff  no  right  to 
the  appointment  of  the  receiver.  The  Homestead  Company  is 
not  a  party  to  this  suit.  It  is  an  independent  corporation,  com- 
posed of  different  stockholders  from  those  who  own  the  stock 
in  the  Pierce- Wallace  company,  and  is  managed  by  other  offi- 
cers. Again,  no  actionable  fraud  is  charged  against  the  officers 
of  the  Homestead  Company.  Plaintiff  was  deposed  by  a  regular 
majority  vote,  and  as  a  minority  stockholder  or  officer,  he  has 
no  cause  for  complaint.  It  is  a  general  rule  that  a  minority  can- 
not dictate  the  policy  of  the  corporation,  and  no  interference 
with  its  management  in  their  behalf  can  be  justified,  unless  it  be 
absolutely  necessary  to  the  attainment  of  justice:  Peatman  v. 
Centerville  etc.  Power  Co.,  100  Iowa,  245.  But  we  have  al- 
ready said  too  much  as  to  the  power  to  appoint  a  receiver  for  the 
Homestead  Company,  for  such  relief  is  not  asked,  and  the  re- 
ceiver was  not  granted  in  a  suit  against  it.    *^®  The  appoint- 
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ment  was  made  with  directions  to  tlie  receiver  to  take  charge  of 
a  part  of  the  property  of  the  Pierce- Wallace  company,  to  wit, 
the  stock  owned  by  it  in  the  Homestead  Company;  and  the  part 
of  this  opinion  referring  to  this  last-named  corporation  is  de- 
signed to  make  plain  the  difference  which  exists  in  these  two 
bodies,  and  to  show,  if  we  can,  that  a  dispute  as  to  the  manage- 
ment of  the  Homestead  Company  will  not  of  itself  authorize  the 
appointment  of  a  receiver  for  the  other  corporation.  We  take 
it  from  the  record  that  the  lower  court  concluded  that  there 
were  such  differences  between  Pierce  and  Wallace  as  to  the  man- 
agement of  the  Homestead  Company  that  they  could  not  act 
together  in  matters  relating  to  the  Pierce- Wallace  company,  and 
could  not  properly  represent  the  latter  corporation  in  the  meet- 
ings of  the  Homestead  Company;  and  it  seems  that  the  receiver 
was  appointed  in  order  that  it  might  be  represented  at  the  meet- 
ings of  the  stockholders  of  the  Homestead  corporation.  It  fur- 
ther appears  that  the  court  below  did  not  think  there  were  such 
differences  as  would  hinder  the  Pierce- Wallace  corporation  in 
the  exercise  of  its  functions,  except  in  relation  to  the  Homestead 
stock,  for  he  denied  the  receivership  as  to  all  the  property  save 
this  stock;  and  we  may  say,  in  justification  of  the  court's  refusal, 
that  we  think  it  was  right  in  so  doing.  Plaintiff  has  not  been 
denied  any  right  in  this  corporation.  He  is  still  at  liberty  to 
handle  the  funds  and  to  perform  his  duties  as  a  stockholder,  di- 
rector, and  officer.  What  have  we,  then,  as  to  the  management 
of  the  stock  in  the  Homestead  Company? 

It  appears  that  after  Wallace's  deposition  as  editor  of  the 
"Homestead"  paper,  he  demanded  a  meeting  of  the  board  of 
directors.  Pierce  called  the  meeting,  but  Wallace  was  out  of 
town.  It  is  said  that  Pierce  did  ^^®  not  know  of  his  absence, 
but  this  is  immaterial,  for  the  reason  that  a  second  meeting  was 
called  shortly  afterward,  when  Wallace  was  in  the  city,  and  this 
he  refused  to  attend.  As  soon  as  the  meeting  was  called.  Pierce 
drew  up  a  resolution,  which  gave  to  each  of  the  parties  a  proxy 
to  vote  one-half  of  the  Homestead  Company  stock  at  the  meeting 
of  that  corporation.  This  resolution  was  submitted  to  Wallace 
in  advance  of  the  meeting,  as  indicating  Pierce's  views;  and  it 
seems  that  Pierce  was  anxious  that  all  matters  with  reference  to 
the  action  of  this  corporation  should  be  agreed  upon,  to  avoid 
any  possibility  of  difficulty.  Now,  it  seems  to  be  held  by  some 
of  the  English  courts  that  a  receiver  will  be  appointed  where 
there  is  such  a  dispute  among  the  members  of  a  governing  body 
as  prevents  the  affairs  being  carried  on  properly:  See  Feather- 
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etone  v.  Cooke,  L.  E.  16  Eq.  298;  3  Cook  on  Stocks,  Stockholders, 
and  Corporate  Law,  sec.  684;  Morawetz  on  Private  Corporations, 
fiecs.  284,  285.     Mr.  Cook  says,  however,  the  court  will  not  inter- 
fere unless  the  corporation  is  in  a  condition  in  which  there  is 
no  proper  governing  body,  or  there  are  such  dissensions  in  the 
governing  body,  as  that  it  is  impossible  to  carry  on  the  business 
with  advantage  to  the  parties  interested.     "In  such  a  case  the 
oourt  will  interfere,  but  only  for  a  limited  time,  and  to  as  small 
an  extent  as  possible."    There  are  other  authorities  holding  to  a 
contrary  doctrine:  American  Loan  etc.  Co.  v.  Toledo  etc.  Ey. 
Co.,  29  Fed.  Eep.  416;  Little  Warrior  Coal  Co.  v.  Hooper,  105 
Ala.  665;  Einstein  v.  Eosenfeld,  38  N.  J.  Eq.  309.    And  it  is 
manifest  that  courts  are  loath  to  appoint  a  receiver  for  the  mere 
purpose  of  carrying  on  the  business  of  a  corporation  which  is 
being  conducted  by  its  proper  officers,  although  not  to  the  profit 
or  satisfaction  of  its  stockholders,  for  the  reason,  as  said  by 
Judge  Thompson,  in  his  work  on  Corporations,  at  section  6834, 
"that  the  sovereign  does  not  furnish  public  agencies  for  the  ^^® 
carrying  on  of  private  enterprises."    But,  whatever  may  be  the 
true  rule  with  reference  to  this  matter,  it  appears  that  the  Pierce- 
Wallace  company  is  being  managed  by  the  officers  selected  for 
that  purpose,  just  as  it  was  before  plaintiff  was  deposed,  except 
that  he  has  voluntarily  refused  to  attend  its  meetings,  or  to  par- 
ticipate in  the  management  of  its  business.     There  has  been  no 
€uch  disagreement  between  the  officers  of  this  corporation,  with 
reference  to  its  affairs,  as  to  render  it  impossible  for  it  to  carry 
on  the  business  for  which  it  was  organized.     The  record  shows 
but  one  meeting  of  the  directors  after  plaintiff's  deposition  as 
■editor  of  the  "Homestead,"  and  this  he  refused  to  attend.     Not, 
as  we  understand  it,  because  of  any  disagreement  between  the 
•directors  or  stockholders  as  to  the  management  of  this  corpora- 
tion, but  because  of  the  effect  it  might  have  upon  the  affairs  of 
the  Homestead  Company.    Evidence  is  abundant  to  the  effect 
that  all  essential  differences  grew  out  of  difficulties  which  arose 
with  reference  to  the  management  of  the  "Homestead";  and 
that  these  litigants  are  not  at  variance  with  reference  to  the 
management  of  the  Pierce- Wallace  company.     Plaintiff,  as  we 
believe,  failed  to  attend  the  meetings  of  the  latter  corporation 
simply  because  he  did  not  wish  to  have  the  stock  held  by  it  in 
the  Homestead  Company  represented  at  the  meeting  of  this  last- 
named  concern,  and  would  not  agree  to  the  appointment  of  prox- 
ies, as  suggested  by  Pierce,  solely  because  of  the  effect  it  might 
have  upon  the  "Homestead"  difficulty. 
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Whether  there  will,  in  the  future,  be  such  dissensions  and 
differences  between  these  parties  as  will  authorize  the  appoint- 
ment of  a  receiver — conceding  that  one  may  be  appointed  for 
these  causes — is  almost  wholly  a  matter  of  •onjecture.  It  does 
not  follow  that  because  of  trouble  in  the  management  of  the 
"Homestead,"  the  business  of  the  defendant  corporation  cannot 
^^^  be  carried  on.  If  differences  should  arise  in  the  future,  it 
will  then  be  time  to  consider  the  rights  of  the  parties.  We 
have  already  mentioned  the  fact  that  claim  is  made  that  the  cor- 
poration is  indebted  to  plaintiff  and  defendant  Pierce.  The  evi- 
dence established  this  claim.  But  it  does  not  appear  that  this 
indebtedness  has  been  reduced  to  judgment,  or  that  any  lien  ex- 
ists against  the  property  of  the  corporation.  And  it  is  clearly 
shown  that  the  corporation  is  perfectly  solvent,  and  able  to 
meet  its  obligations.  Plaintiff  has  no  right  as  a  creditor  to  the 
appointment  of  a  receiver.  This  is  a  familiar  doctrine  and  re- 
quires no  citation  of  authorities  to  support  it. 

Keference  has  been  made  to  the  case  of  Dickerson  v.  Cass 
County  Bank,  95  Iowa,  392.  In  that  case  it  was  found  that 
there  was  such  an  action  pending  as  justified  the  appointment 
of  a  receiver.  It  appeared,  however,  that  the  corporation  was 
insolvent;  that  the  officers  were  continuing  the  business  at  a  loss, 
and  were  allowing  the  assets  to  be  scattered,  so  that  they  could 
not  be  realized  upon  without  great  sacrifice;  and  that  plaintiff, 
as  a  stockholder,  was  subject  to  a  double  liability  under  our 
statute.  No  one  of  these  facts  are  present  in  this  case.  The 
only  claim  which  has  any  merit  is  that  there  are  dissensions 
among  the  stockholders  and  directors  which  render  it  impossible 
for  the  corporation  to  carry  on  its  business. 

The  relief  asked  is,  in  effect,  the  dissolution  of  the  corporation, 
or,  if  this  be  not  the  prayer,  it  is  that  the  management  of  the 
corporation  be  taken  out  of  the  bauds  of  the  officers  who  have 
been  conducting  its  business,  and  placed  in  the  hands  of  an  offi- 
cer of  the  court  for  some  indefinite  period.  It  has  already 
been  seen  that  this  is  rarely,  if  ever,  done;  and,  if  such  practice 
should  be  approved  in  this  court,  it  is  well  to  inquire,  how  long 
should  the  receivership  be  continued?  There  are  but  two  stock- 
holders ^^2  in  this  corporation,  plaintiff  Wallace  and  defendant 
Pierce.  Now,  a  court  of  equity  has  no  power  to  make  them 
agree;  and,  if  their  differences  are  such  as  that  it  is  impossible 
for  them  to  carry  on  their  business,  it  is  not  likely  that  the  ap- 
pointment of  a  receiver  will  bring  about  a  reconciliation.  It  is 
practically  conceded  that  a  court  of  equity  has  no  power,  in  tho 
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absence  of  a  statute,  to  dissolve  a  going  corporation.  What, 
then,  must  result?  Either  that  a  court  must  carry  on  this  busi- 
ness for  the  interest  of  the  stockholders  until  the  corporation 
is  dissolved  by  lapse  of  time,  or  that  one  of  the  parties  should 
sell  his  stock,  or  such  portion  thereof,  as  will  give  a  majority 
to  one  or  the  other  of  these  litigants.  We  have  already  seen 
from  the  cases  cited,  that  it  is  with  great  reluctance  that,  any , 
court  authorizes  the  appointment  of  a  receiver  because  of  dissen- ' 
fiion  in  the  governing  bodies,  and  when  it  does  "it  will  only  inter- 
fere for  a  limited  length  of  time,  and  to  as  small  an  extent  as 
possible."  It  is  not  necessary  to  decide  whether  the  rule  an- 
nounced in  Featherstone  v.  Coke,  L.  R.  16  Eq.  298,  is  applicable 
in  a  state  where  the  statute  enumerates  the  causes  for  which  a 
receiver  may  be  appointed,  for,  if  we  accept  it  as  correct  doc- 
trine, we  do  not  think  it  applies  to  the  facts  of  this  case.  It  may 
be  unfortunate  that  there  is  no  remedy  other  than  a  sale  of  his 
stock  by  one  or  the  other  of  the  stockholders,  but,  if  this  be  the 
case,  it  is  a  situation  into  which  the  parties  voluntarily  placed 
themselves;  and,  so  long  as  no  actual  legal  wrong  is  committed 
by  either,  they  must  be  content  with  their  condition.  Our  con- 
clusions find  support  in  the  following,  among  other  authorities: 
Hinkley  v.  Blethen,  78  Me.  221;  Pond  v.  Vermont  etc.  R.  R.  Co., 
12  Blatchf.  280,  Eed.  Cas.  No.  11,265;  State  v.  Ross,  122  Mo. 
435;  Loomis  v.  McTvenzie,  31  Iowa,  425;  People  v.  Weigley,  155 
111.  491;  333  Strong  v.  McCagg,  55  Wis.  624;  Hinckley  v.  Pfis- 
ter,  83  Wis.  64;  French  Bank  case,  53  Cal.  495;  Republican 
Mountain  Silver  Mines  v.  Brown,  7  C.  C,  A.  412  (58  Fed.  Rep. 
644);  Spelling  on  Private  Corporations,  sec.  851;  Jones  v.  Bank 
of  Leadville,  10  Colo.  464.  The  district  court  was  in  error  in 
appointing  the  receiver  and  its  order  is  reversed. 


CORPORATIONS  —  DISSOLUTION  OF— JURISDICTION  OP 
EQUITY.— A  corporation  cannot  be  dissolved  by  a  court  of  equity, 
unless  the  power  to  declare  such  dissohition  is  conferred  by  statute: 
Mason  v.  Supreme  Court,  77  Md.  483;  39  Am.  St.  Rep.  433;  Society 
V.  Morris  Canal  Co.,  1  N.  J.  L.  157;  21  Am.  Dec.  41,  and  note;  mono- 
graphic note  to  Folger  v.  Columbian  Ins.  Co.,  96  Am.  Dec.  756. 

RECEIVERS— APPOINTMENT  OF.— The  appointment  of  a  re- 
ceiver is,  as  a  general  rule,  discretionary:  Fort  Payne  Furnace  Co. 
V.  Fort  Payne  Coal  etc.  Co..  96  Ala.  472;  38  Am.  St.  Rep.  109,  and 
note.  A  receiver  will  not  be  appointed  to  take  charge  of  a  bene- 
flcial  corporation,  and  to  administer  its  assets  where  It  is  not  al- 
leged to  be  Insolvent:  Mason  v.  Supreme  Court,  77  Md,  483;  39  Am. 
St.  Rep.  433.  See  Havemeyer  v.  Superior  Court,  84  Cal.  327;  IS 
Am.  St.  Rep.  192.  The  general  subject  is  considered  In  the  mono* 
graphic  note  to  Cortleyeu  v.  Hathaway,  64  Am.  Dec.  482-494. 
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PLACE  OF  TRIAL— INTERVENTION.— Where  an  action 
waa  properly  brought  in  the  county  in  which  the  defendants  re- 
sided, and  an  intervention  was  allowed  in  favor  of  a  party  who  may 
be  liable  to  the  defendant  in  the  event  of  a  recovery  against  him, 
the  intervenor  is  not  entitled  to  an  order  changing  the  place  of  trial 
to  the  county  of  his  residence. 

BANKING— RIGHT  TO  RECOVER  FOR  PAYMENT  OF 
FORGED  CHECK.— If  a  bank  draws  a  check  in  favor  of  a  third 
person,  who  has  no  knowledge  thereof,  and  whose  name  is  there- 
after forged  thereon,  and  the  check  cashed  by  another  bank,  which, 
in  turn,  sends  it  to  a  thix'd  for  collection,  and  the  latter  charges  the 
amount  thereof  against  the  drawer's  deposit  account  with  it,  the 
drawer  may  recover  the  sum  so  wrongfully  charged  against  its 
account. 

TRIAL,  CHANGE  OF  PLACE  OF  BECAUSE  OF  LOCAL 
PRE.TTT1)ICE.— Under  the  statutes  of  Iowa,  a  change  of  the  place 
of  trial  because  of  local  prejudice  must  be  applied  for  before  ajiy 
continuance  has  been  granted  for  any  cause,  unless  the  applicant 
was  ignorant  of  such  local  prejudice  at  the  time  of  the  prior  grant- 
ing of  the  continuances. 

A  BANK  PAYING  A  CHECK  UPON  A  FORGED  INDORSE- 
MENT and  charging  the  amount  thereof  to  the  account  of  the 
drawer  is  liable  to  him,  if  the  amount  was  wrongfully  charged  to 
his  account,  where  the  check  has  never  been  delivered  to  the  payee. 
A  DRAWER  OF  A  CHECK  IS  NOT  ESTOPPED  from  recov- 
ering moneys  paid  on  a  forged  indorsement  thereof,  and  wrongfully 
charged  to  his  account,  by  the  fact  that  he  had  stated  to  the  per- 
son thus  paying  the  check  that  he  had  made  a  loan  to  the  payee, 
if,  at  the  time  of  making  such  statement,  he  believed  it  to  be  true. 
PRINCIPAL  AND  AGENT— FORGERY  BY  AGENT.— If  an 
agent  Intrusted  with  a  check  drawn  by  his  principal,  to  be  delivered 
to  the  payee  named  therein,  forges  his  indorsement  and  succeeds 
in  cashing  the  check,  his  act  cannot  bind  his  principal,  nor  estop 
the  latter  from  recovering  from  the  bank  which  had  cashed  such 
check  and  charged  it  to  the  drawer's  account. 

A  BANK  IS  NOT  GUILTY  OF  NEGLIGENCE  In  not  dis- 
covering, for  nearly  a  year,  that  a  check  drawn  by  it  and  paid  by 
another  bank  and  charged  to  the  drawer's  account  had  been  paid 
upon  a  forged  Indorsement.  It  had  a  right  to  assume  that  the 
bank  thus  making  payment  had  satisfied  Itself  of  the  genuineness 
of  the  indorsement. 

BANKING— FORGED  CHECKS.— A  DEPOSITOR  DOES 
NOT  OWE  any  duty  to  a  bank  to  examine  his  pass-book  and  checks 
for  the  purpose  of  detecting  forgeries  of  the  payee's  name  on  checks 
drawn  by  such  depositor. 

JURY  TRIAL.— A  COURT  IS  NOT  BOUND  TO  SUBMIT  TO 
THE  .TTTRY  MATTERS  which.  If  established,  would  constitute  no 
legal  defense  to  a  recovery,  or  as  to  which  there  was  no  evidence. 
BANKING  — CHECKS,  INQUIRIES  RESPECTING,  CON- 
STRUCTION OF.— If  a  bank  which  has  drawn  a  check  Is  asked 
over  the  telephone  whether  It  has  Issued  a  check  in  favor  of  a 
designated  person,  and  whether  It  Is  all  right,  and  answers  in  the 
nffinnative,  it  does  not  tlipveby  affirm  that  the  indorsement  of  the 
payee's  name  on  the  check,  which  indorsement  it  has  never  seen. 
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Is  gentilne,  nor  that  the  person  presenting  the  check  Is  entitled  to 
receive  payment.  Such  an  inquiry  would  ordinarily  be  understood 
as  applying  only  to  the  validity  of  the  drawer's  signature,  and  to 
the  question  whether  there  were  moneys  with  which  to  meet  th& 
check. 

INTEREST,  WHEN  RECOVERABLE.— If  a  check  is  paid 
upon  a  forged  indorsemei  t  and  the  amount  thereof  wrongfully 
charged  to  a  depositor,  who  thereafter  sues  to  recover  the  amount 
thus  wrongfully  deducted  from  his  deposit  account,  he  is  entitled 
to  recover  interest  from  the  date  of  such  charge,  though  his  deposit 
could  not  draw  intei-est. 

JfRY  TRIAL.— A  COURT  MAY  PROPERLY  REFUSE  TO 
SUBMIT  to  a  jury  interrogatories  which,  however  answered,  could 
not  have  controlled  or  changed  the  verdict,  or  have  resulted  in  a 
linding  necessarily  determinative  of  the  cause. 

EVIDENCE,  TELEPHONE  MESSAGE.— Where  a  witness 
claims  that  he  had  a  conversation  over  the  telephone  with  a  repre- 
sentative of  the  plaintiff,  he  cannot,  in  support  of  his  statement 
of  such  convei'sation,  prove  what  he  repeated  at  the  time  to  a  third 
person  as  the  answers  received  over  the  telephone. 

JURY  TRIAIj— COERCING  A  VERDICT.— Though,  after  the 
jurors  have  been  out  some  twenty-two  hours,  the  judge  tells  them 
that  the  cause  was  submitted  to  them  for  decision  and  not  for 
disagreement,  and  that  he  will  give  them  a  further  trial,  he  can- 
not be  regarded  as  having  coerced  a  verdict. 

Action  commenced  in  May,  1894,  in  the  circuit  court  of  Scott 
county  by  the  German  Savings  Bank  against  the  Citizens'  Na- 
tional Bank  of  Davenport,  in  which  the  City  National  Bank  of 
Clinton  was  permitted  to  intervene,  to  recover  an  amount  alleged 
to  have  been  wrongfully  charged  to  the  deposit  account  of  the 
plaintiff  by  the  defendant  corporation.  This  check  was  drawn 
in  favor  of  William  Quinlan  and  sent  to  one  McLaughlin,  who 
claimed  to  be  the  payee's  agent  and  who  forged  the  latter's  name 
upon  the  check  and  presented  it  to  the  intervenor,  which,  after 
some  communication  with  the  plaintiff's  officers,  cashed  the 
check  and  indorsed  it  for  collection  to  the  defendant.  The 
defendant  thereupon  charged  the  amount  of  the  check  to  the 
plaintiff,  which  then  had  more  than  that  amount  on  deposit 
with  the  defendant.  All  this  occurred  in  February,  1893.  The 
plaintiff  had  received  a  note  and  mortgage  purporting  to  have 
been  signed  by  Quinlan,  and  supposed  it  was  loaning  him  the 
amount  for  which  it  drew  its  check.  The  note  and  mortage  had, 
however,  also  been  forged  by  McLaughlin.  In  February,  1894, 
Quinlan  was  for  the  first  time  informed  of  the  check,  note,  and 
mortgage,  and  at  once  repudiated  the  whole  transaction.  Mc- 
Laughlin, in  the  meantime,  committed  suicide  and  died  insol- 
vent. None  of  the  officers  of  any  of  the  parties  to  the  action  had 
ever  seen  Quinlan.  The  plaintiff,  upon  discovering  the  facts,, 
claimed  that  the  defendant  had,  without  authority,  appropriated 
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to  its  own  use  so  mucli  of  the  deposit  to  its  account  with  the  de- 
fendant as  had  been  by  the  latter  applied  in  payment  of  the 
cheek.  The  defendant,  upon  the  commencement  of  the  action, 
gave  notice  thereof  to  the  intervenor  that  it  would  be  held  liable 
for  any  sum  recovered  by  the  plaintiff.  The  intervenor  at  once 
employed  counsel  to  defend  the  action,  and  afterward  intervened. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant/ upon  which  judgment  was  subsequently  entered, 
from  which  both  the  defendant  and  the  intervenor  appealed. 

L.  A.  Ellis  and  Davison  &  Lane,  for  the  appellants. 

Julius  Lischer  and  Bills  &  Hass,  for  the  appellee. 

^^^  KINNE,  C.  J.  1.  After  the  City  National  Bank  had  in- 
tervened in  this  action,  it  filed  a  motion  for  the  removal  of  the 
cause  to  Clinton  county,  the  place  of  residence  of  said  intervenor. 
This  application  for  a  change  of  the  place  of  trial  was  made 
under  section  2586  of  the  code,  which  provides  for  the  bringing 
of  personal  actions  in  a  county  wherein  some  of  the  defendants 
actually  reside.  Intervenor's  thought  is  that  it  is  the  real  party 
in  interest,  and  that  the  defendant,  the  Citizens'  National  Bank 
is  a  nominal  party,  only,  and  made  a  party  solely  for  the  purpose 
of  giving  the  district  court  of  Scott  county  jurisdiction  of  the 
action.  The  motion  was  overruled,  and  error  is  assigned  there- 
on.    We  think  the  ruling  was  correct. 

Counsel  for  appellants  rely  upon  several  cases,  which  may  be 
briefly  considered.  Howell  v.  Stetefeldt  Furnace  Co.,  69  Cal. 
153,  was  a  case  where  the  company,  claiming  a  residence  in  San 
Francisco,  held  two  thousand  dollars,  to  which  it  made  no  claim. 
Howell,  the  plaintiff,  lived  in  Santa  Barbara  county,  and  brought 
his  action  there  against  the  furnace  company,  claiming  the 
money.  In  accordance  with  the  provisions  of  the  statute  of  Cal- 
ifornia, the  furnace  company  paid  the  money  into  court,  and  pro- 
cured one  Thompson,  the  claimant  of  it,  to  be  substituted  as  sole 
defendant  in  the  case.  After  Thompson  had  thus  become  the 
only  defendant,  he  moved  to  transfer  the  case  to  San  Francisco, 
the  place  of  his  residence.  It  was  held  that  the  lower  court  erred 
in  not  sustaining  the  motion.  In  the  opinion,  stress  is  laid  upon 
the  fact  that  Thompson  did  not  voluntarily  place  himself  under 
the  provisions  of  the  statute,  and  the  fact  that  ***''  he  was  the 
only  defendant  in  the  case.  Buell  v.  Dodge,  57  Cal.  645,  was  a 
case  where  two  parties  were  made  defendants,  but  the  complaint 
stated  a  cause  of  action  against  only  one  of  them,  and  it  was 
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held  he  was  entitled  to  a  change  of  venue  to  his  own  county. 
Troy  etc.  Mill  Co.  v.  Bowen,  7  Iowa,  465,  is  also  relied  upon.  In 
that  case  the  holding  was  that  the  defendants  spoken  of  in  the 
statute  must  be  persons  having  an  actual,  real,  and  positive  in- 
terest in  the  cause,  and  not  those  who  consent  to  be  made  use  of 
to  defraud  the  real  parties. 

None  of  these  cases  are  applicable  to  the  facts  in  the  case  at 
bar.  If  the  action  was  rightfully  brought,  in  the  first  instance, 
against  the  Citizens'  National  Bank,  and  if  it  was  liable  to  the 
plaintiff  upon  the  cause  of  action  stated  in  the  petition,  then  the 
district  court  of  Scott  county  had  jurisdiction,  and  its  right  to 
hear  and  determine  the  cause  could  not  be  taken  away  because 
thereafter  the  intervener  became  a  party  to  the  suit,  and  might 
ultimately  be  required  to  reimburse  the  Citizens'  National  Bank 
for  money  paid  by  it  on  the  check.  Was  plaintiff's  action  prop- 
erly brought  against  the  Citizens'  National  Bank?  Plaintiff's 
claim  was  that  said  bank  had  converted  its  money,  and  refused  to 
pay  it  over.  Plaintiff  was  not  required  to  follow  the  money, 
which  said  defendant  had  improperly  paid  out  on  forged  in- 
dorsement of  plaintiff's  check,  and  recover  it  from  some  one  who 
had  thus  wrongfully  received  it.  We  think  it  clear  that  plain- 
tiff's remedy  was  properly  sought  against  the  bank  which  had, 
without  warrant  therefor,  paid  out  the  money.  It  cannot  be 
doubted  that,  when  plaintiff  deposited  its  eight  thousand  dol- 
lars with  the  Citizens'  National  Bank,  it  parted  with  the  owner- 
ship of  its  money,  and  said  Citizens'  bank  became  plaintiff's 
debtor  to  that  amount:  Independent  Dist.  v.  King,  80  Iowa,  497. 
638  Therefore,  in  paying  said  eight  thousand  dollars  to  inter- 
vener, upon  the  faith  of  a  forged  indorsement,  it  paid  its  own 
money.  Such  being  the  fact,  plaintiff  would  have  no  cause  of 
action  against  the  intervener.  In  Bank  of  British  North  Amer- 
ica V.  Merchants'  Nat.  Bank,  91  N.  Y.  106,  wherein  the  facts 
were  similar  to  those  in  the  case  at  bar,  the  court  said:  "The 
defendant  was  bound  to  see  to  it  at  its  peril  that  the  indorsement 
of  Mrs.  Halpin  (the  payee  of  the  check)  was  genuine;  that  it 
paid  the  check  to  one  entitled  to  the  payment  thereof;  and  that 
it  got  good  title  to  the  check  as  a  voucher,  and  the  loss,  as  be- 
tween it  and  the  plaintiff  (the  drawer  of  the  check),  for  wrongful 
pajTnent,  must  fall  upon  it."  The  same  question  was  presented 
in  the  case  of  Com  Ex.  Bank  v.  Nassau  Bank,  91  N.  Y,  74;  43 
Am.  Bep.  655.  It  appeared  in  that  case  that  Kunhardt  &  Co., 
deposited  money  in  the  Corn  Exchange  Bank.  They  drew  a 
check  for  nineteen  thousand  dollars  to  the  order  of  William  Ives 
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and  John  Waters.  The  Nassau  Bank  cashed  the  check  on  a 
forged  indorsement  of  the  names  of  the  payees,  and  the  Corn 
Exchange  Bank  paid  it  to  the  Nassau  Bank.  Kunhardt  &  Co. 
sued  the  Corn  Exchange  Bank  for  their  deposit.  That  bank 
notified  the  Nassau  Bank,  as  was  done  in  this  case  by  the  Citi- 
zens' National  Bank,  to  intervener.  The  plaintiffs  recovered 
against  the  Corn  Exchange  Bank.  Thereafter,  the  latter  brought 
suit  against  the  Nassau  Bank  to  recover  the  money  it  had  paid 
on  the  forged  check.  It  was  held  in  that  case  that  there  was 
no  privity  between  Kunhardt  &  Co.  and  the  Nassau  Bank;  that 
the  money  received  by  it  was  not  their  money,  and  that  it  was 
not  liable  to  them.  It  was  said  that  "their  money  was  still  on 
deposit  with  the  plaintiff,  and  the  plaintiff  owed  them  for  it.'* 
These  cases  show  that  the  Citizens'  National  Bank  was  properly 
sued  by  plaintiff.  No  action  was  brought  against  intervener, 
C39  j^Q  recovery  was  sought  from  it,  and  it  did  not  occupy  such  a 
position  as  to  entitle  it  to  be  substituted  for  the  original  defend- 
ant. Suppose  the  plaintiff  had  made  the  intervener  a  party 
defendant  with  the  Citizens'  National  Bank,  could  intervener 
have  demanded  a  change  of  place  of  trial  to  the  place  of  its  res- 
idence? We  think  not.  Certain  it  is  intervener  can  have  no 
greater  rights  in  that  respect  than  it  would  have  had  in  the 
supposed  case.  Having  stated  a  good  cause  of  action  against 
the  defendant,  plaintiff  was  entitled  to  a  trial  in  Scott  county, 
as  against  such  defendant,  regardless  of  the  intervention  of  the 
City  National  Bank  of  Clinton. 

2.  After  the  court  had  overruled  the  application  for  a  change 
of  the  place  of  trial  heretofore  mentioned,  the  intervener  an- 
swered, setting  out  substantially  the  same  defenses  as  had  been 
pleaded  by  the  defendant,  the  Citizens'  National  Bank;  where- 
upon the  intervener  made  an  application  for  a  change  of  the 
place  of  trial,  upon  the  ground  of  local  prejudice,  under  section 
2590  of  the  code.  It  may  be,  if  this  application  and  the  show- 
ing made  in  its  support  had  been  made  in  time,  that  it  should 
have  been  granted.  But  the  statute  requires  such  an  applica- 
tion to  be  made  before  a  continuance  of  the  case  has  been  had, 
and  it  is  not  allowed  after  such  continuance,  except  for  a  cause 
or  causes  not  known  to  the  affiant  before  such  continuance: 
Code,  sec.  2591.  This  application  was  made  after  the  case  had 
been  three  times  continued,  and  it  does  not  appear  that  the 
causes  for  the  application  were  not  fully  known  to  affiants  long 
prior  to  such  continuances.  For  this  reason  the  application 
was  properly  overruled. 
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3.  It  is  said  that  the  court  erred  in  not  suhmitting  all  the 
issues  to  the  jury;  that  other  issues,  as  to  which  it  is  claimed 
there  was  evidence,  were  material;  and  that  the  jury  should 
have  been  instructed  as  to  **'***  them.  The  answers  of  the  defend- 
ant and  of  the  intervener  presented  substantially  the  following 
defenses:  1.  That  plaintiff  bank  reported  to  defendant  bank 
that  it  had  made  a  loan  to  Quinlan,  and  was  therefore  estopped 
from  denying  that  the  check  had  been  wrongfully  paid;  2.  That 
^McLaughlin,  in  the  loan  transaction,  acted  as  plaintiff's  agent; 
3.  That  plaintiff  was  negligent  in  not  informing  intervenor  that 
it  had  dealt  only  with  McLaughlin;  4.  That  plaintiff  was  neg- 
ligent in  not  informing  intervenor  fully  touching  the  check. 
In  each  division  of  the  answer  it  is  alleged  that  intervenor  paid 
the  check  upon  the  direction  of  the  plaintiff.  The  evidence  on 
part  of  the  defendant  and  intervenor  tended  to  show  that  plain- 
tiff said  it  had  made  a  loan  to  Quinlan.  They  then  supposed 
that  they  had  made  such  a  loan.  Because  it  appears  thereafter 
that  McLaughlin  forged  the  application,  the  mortgage,  the  ac- 
knowledgment, and  the  recorder's  certificate,  does  not  estop 
plaintiff  from  now  seeking  to  recover  its  deposit  with  the  de- 
fendant. The  case  is  not  different  from  what  it  would  be  had 
Quinlan  actually  negotiated  the  loan  for  himself,  and  McLaugh- 
lin had  improperly  obtained  the  check,  and  forged  Quinlan's 
name,  and  drawn  the  money  thereon,  as  he  in  fact  did. 

It  is  said  that  McLaughlin  was  acting  as  the  agent  of  plain- 
tiff, and  it  is  responsible  for  his  act  in  forging  Quinlan's  name 
on  the  check.  If  it  should  be  conceded  that  McLaughlin  was 
so  acting  as  plaintiff's  agent,  he  could  not  bind  his  principal 
by  making  a  forged  indorsement  on  the  check  of  the  payees 
named:  See  Welsh  v.  German  etc.  Bank,  73  N.  Y.  424;  29  Am. 
Eep.  175.  In  the  case  of  Citizens*  Nat.  Bank  v.  Importers  and 
Traders'  Bank,  119  N.  Y.  195,  the  forgery  was  committed  by  the 
bookkeeper  of  the  payees  named  in  the  drafts.  The  payees, 
Wadsworth  &  Co.,  bought  drafts  ^^  from  the  plaintiff  bank 
to  remit  to  their  creditors  in  payment  of  amounts  due  the  lat- 
ter. They  indorsed  the  drafts,  and  delivered  them  to  their 
bookkeeper,  to  be  mailed  to  the  proper  parties.  He  erased  the 
indorsements,  forged  others,  and  used  the  paper  for  his  own 
purposes.  The  court  said:  'T^n  the  first  place,  we  must  regard 
the  paper  as  never  having  been  paid  by  defendant  to  the  order 
of  the  plaintiff,  for  the  rule  is  well  and  long  established  that 
a  forged  indorsement  does  not  pass  a  title  to  commercial  paper,, 
negotiable  only  by  indorsement;  and  payment  by  the  drawee^ 
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although  in  good  faith,  of  a  draft  so  affected,  is  no  payment  at 
all  as  to  the  true  owners:  Graves  v.  American  Ex.  Bank,  17  N. 
Y.  205.  It  was  the  defendant's  business  to  see  to  it  that  its  de- 
positor's moneys  were  expended  according  to  its  directions,  and 
«very  expenditure  was  at  the  defendant's  risk  of  the  direction 
being  valid,  and  of  the  indorsement  conveying  title  to  the  holder 
being  genuine."  The  case  of  Weisser  v.  Denison,  10  N.  Y.  68, 
€1  Am.  Dec.  731,  was,  like  the  one  at  the  bar,  brought  to  recover 
a  deposit  claimed  to  have  been  paid  out  on  forged  checks.  The 
forgery  was  committed  by  the  confidential  clerk  of  the  depos- 
itor. The  case  was  decided  in  favor  of  the  plaintiff.  This  last 
case  was  followed  and  approved  in  "Welsh  v.  German  etc.  Bank, 
73  NT.  Y.  424;  29  Am.  Eep.  175. 

Nor  is  the  claim  well  founded  that  the  plaintiff  was  negli- 
gent. In  the  light  of  the  authorities,  there  was  no  negligence 
on  part  of  plaintiff.  True,  plaintiff  did  not  discover  the  forgery 
for  nearly  a  year  after  it  had  been  accomplished.  The  check 
was  returned  with  an  apparent  genuine  indorsement  of  Quin- 
lan.  The  fact  that  intervenor  had  paid  the  money  thereon,  and 
presumably  had  satisfied  itself  that  the  indorsement  of  Quin- 
lan  was  genuine,  as  it  was  in  duty  bound  to  do,  was  a  further 
reason  why  plaintiff  should  not,  in  the  absence  of  knowledge  to 
the  contrary,  have  concerned  itself  as  to  the  genuineness  ^'^^ 
of  the  indorsement  of  Quinlan's  name  thereon.  Furthermore, 
the  plaintiff  owed  no  duty  to  the  defendant,  or  to  the  intervenor, 
as  to  the  genuineness  of  the  indorsement  of  Quinlan.  This 
same  contention  was  made  in  Welsh  v.  German  etc.  Bank,  73 
K  Y.  424,  29  Am.  Eep.  175,  wherein  the  court  held  that  a 
depositor  owes  no  duty  to  a  bank  which  requires  him  to  examine 
his  pass  book  or  vouchers  with  a  view  to  a  detection  of  forgeries 
of  his  name.  "Whatever  loss  the  bank  has  sustained  it  has 
suffered  from  its  own  negligence  or  want  of  skill  in  a  matter 
in  which,  in  the  first  instance,  it,  and  it  only,  was  bound  to 
exercise  care  and  diligence.  To  this  loss  no  act  of  Weis- 
ser has  contributed.  He  was  guilty  of  no  bad  faith.  He 
has  violated  no  duty  which  he  owed  to  the  bank,  and  is  in 
no  way  responsible.  He  had  a  right  to  assume  that  the  bank 
had  discharged  its  own  duty  to  itself,  and  was  not  bound  to 
conceive  it  possible  that  the  bank  had  charged  him  with  money 
which  had  not  been  paid  upon  his  order.  He  was  under  no 
contract  to  examine  with  diligence  his  returned  checks  and 
bank  book'*:  See,  also,  Humboldt  State  Bank  v.  Eossing,  95 
Iowa,  1. 
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Counsel  for  appellants  cite  many  cases  which  are  claimed  to 
support  the  theory  that  plaintiff  was  guilty  of  such  negligence 
as  should  preclude  it  from  recovery.  Coggill  y.  American  Ex. 
Bank,  1  N.  Y.  113,  49  Am.  Dec.  310,  was  a  case  where  the  drawer 
of  a  bill  forged  the  indorsement  of  the  payee,  and  procured 
the  money  on  it  from  a  bank,  and  the  drawee  accepted  and 
paid  the  bill  to  the  bank;  and  it  was  held  that  he  could  not, 
because  of  the  forgery,  recover  the  money  back  from  the  bank; 
that  the  bank  acquired  good  title  to  the  paper  from  the  drawer, 
he  having  negotiated  it.  Meacher  v.  Fort,  30  Am.  Dec.  364,  is 
a  like  case.  Such  a  bill  is  treated  as  drawn  in  favor  of  a  ficti- 
tious person.  Cases  are  cited  where  it  is  held  that  if  the  payee 
or  drawer's  conduct  has  been  such  as  is  calculated  to  mislead 
the  bank  ^*^  which  cashed  the  check,  or  has  prevented  it  from 
making  the  usual  scrutiny  against  fraud,  it  would  be  such  negli- 
gence as  should  prevent  a  recovery;  Rouvant  v.  San  Antonio 
Nat.  Bank,  63  Tex.  610;  National  Bank  v.  Bangs,  106  Mass. 
444;  8  Am.  Eep.  349;  De  Feriet  v.  Bank  of  America,  23  La. 
Ann.  310;  8  Am.  Rep.  597;  Daniel  on  Negotiable  Instruments, 
sec.  1657.  An  examination  of  these  cases  shows  that  they  are  not 
authority  in  support  of  appellants'  contention  in  this  case,  imder 
the  facts  disclosed  in  this  record.  The  evidence  fails  to  show  that 
there  was  any  negligence  on  the  part  of  the  plaintiff.  The 
court  was  not  bound  to  submit  to  the  jury  matters  which,  if 
established,  would  constitute  no  legal  defense  to  a  recovery, 
or  as  to  which  there  was  no  evidence.  We  think  there  was  no 
error  in  the  respect  complained  of. 

4.  Before  the  City  bank  paid  the  check,  its  cashier  had  a 
telephonic  communication  with  a  representative  of  plaintiff's 
bank  in  relation  to  said  check.  Intervener  claims  that  in  that 
conversation,  and  after  being  advised  that  McLaughlin  was  at 
its  bank  with  a  check  for  eight  thousand  dollars,  in  favor  of 
"William  Quinlan,  whom  McLaughlin  said  plaintiff  had  made 
a  loan  to,  plaintiff  said  it  had  issued  such  a  check,  and  had 
made  such  a  loan,  that  it  said:  "The  check  is  all  right'*;  that 
intervener  said:  "Shall  we  cash  it?  Will  it  be  all  right  if  we 
do?"  that  the  reply  was:  "It  will  be  all  right  to  cash  it."  Mr. 
Lischer,  who  represented  plaintiff  at  the  Davenport  end  of  the 
telephone  line,  states  the  conversation  somewhat  differently  from 
intervener's  cashier.  He  says  he  said  his  bank  had  Issued  such 
a  check  of  eight  thousand  dollars,  in  favor  of  William  Quinlan, 
and  that  "the  check  is  all  right." 

Now,  the  court  instructed  the  jury  that  the  burden  of  proof 
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was  on  the  defendant,  and,  in  order  to  defeat  plaintiff's  claim, 
it  must  establish,  by  a  preponderance  of  the  evidence,  that  the 
payment  of  said  '^'^  check  by  the  City  National  Bank  to  Mc- 
Laughlin was  rightful,  and  justified  by  law;  that  the  only  ques- 
tion they  should  determine  was  whether  the  plaintiff,  in  the 
conversation  over  the  telephone,  authorized  the  City  bank  to 
pay  said  check,  in  the  condition  it  then  was,  to  McLaughlin.  He 
also  told  them  that  ordinarily  it  is  the  duty  of  a  bank  to  whom 
a  check  payable  to  order  is  presented  for  payment  to  ascertain 
at  its  peril  the  title  of  the  person  presenting  it,  and  his  right 
to  receive  the  money  thereon,  and  that,  if  such  title  purported 
to  come  through  an  indorsement,  the  bank  to  whom  the  check 
is  presented  for  payment  must,  at  its  peril,  know  that  such 
indorsement  is  genuine  before  it  will  be  protected  in  advancing 
money  on  such  paper;  that  such  rule  must  prevail  in  this  case, 
unless  they  found  that  the  City  bank  was  induced  to  advance 
its  money  on  the  check  by  some  act  or  declaration  of  the  plain- 
tiff, which  act  or  declaration  was  reasonably  calculated  to,  and 
did,  cause  the  City  bank  to  advance  the  money,  without  inform- 
ing itself  of  the  title  or  right  of  the  person  presenting  the  check. 
Touching  this  telephone  conversation,  he  further  instructed 
the  jury  that  ordinarily,  any  inquiry  in  relation  to  the  check 
by  the  intervenor,  propounded  to  the  plaintiff,  could  properly 
be  construed  by  the  latter  as  relating  only  to  the  validity  of  its 
signature,  and  whether  it  had  funds  to  meet  said  check,  and 
that  nothing  more  than  this  information  would  be  understood 
as  being  sought,  unless  specially  and  plainly  asked,  and  that, 
after  determining  what  the  conversation  through  the  telephone 
was,  they  should  ascertain  and  find,  in  the  light  of  all  the  sur- 
rounding circumstances,  whether  the  City  National  Bank  sought 
to  learn  from  plaintiff  if  it  (the  City  National  Bank)  might 
safely  pay  said  check  without  investigation  or  inquiry  as  to 
McLaughlin's  title  thereto,  or  the  genuineness  of  Quinlan's 
name  upon  the  back,  and  also  '^'*^  whether  the  plaintiff  bank, 
knowing  what  the  City  bank  sought,  so  responded  as  to  reason- 
ably induce  said  City  bank  to  believe  that  it  was  authorized  so 
to  do;  that,  if  the  City  bank  paid  the  check  without  being  mis- 
led by  the  plaintiff,  they  must  find  for  the  plaintiff.  If,  however, 
the  City  bank  was  induced  to  make  the  payment  to  McLaugh- 
lin without  investigation  on  its  part,  by  reason  of  plaintiff's 
response,  then  it  would  not  be  liable. 

The  above  is  a  summary  of  the  instructions  given  touching 
this  matter.     That  they  were  correct  we  have  no  doubt,  and 
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that  they  emhodied  the  only  real  defense  pleaded  which  was 
legally,  under  the  evidence,  available  to  the  defendant  and  in- 
tervenor,  we  think  is  clear.  These  instructions  were  evidently 
based  upon  the  holding  in  Espy  v.  Bank,  18  Wall.  604.  With- 
out quoting  from  that  case,  which  is  a  leading  one,  we  may  say 
that  it  fully  sustains  the  law  as  laid  down  in  the  instructions 
of  the  trial  court  in  this  case.  As  supporting  the  same  doc- 
trine, see  Marine  Nat.  Bank  v.  National  City  Bank,  59  N.  Y. 
67;  17  Am.  Eep.  305;  White  v.  Continental  Nat.  Bank,  64  N.  Y. 
316;  21  Am.  Eep.  612;  Clews  v.  New  York  etc.  Banking  Assn., 
89  N.  Y.  418;  42  Am.  Eep.  303. 

5.  Complaint  is  made  of  an  instruction  of  the  court  to  the 
effect  that,  if  the  jury  found  for  the  plaintiff,  they  should  in- 
clude in  their  verdict,  interest  on  the  amount  of  the  check  from 
the  time  the  check  was  paid.  There  was  no  error  in  this  di- 
vision of  the  charge.  While  it  appears  that  the  plaintiff  did 
not  receive  interest  on  its  deposit  account  with  the  Citizens' 
National  Bank,  still,  when  said  account  was  reduced  by  the  pay- 
ment of  Ihis  check,  plaintiff  was  compelled  to  supply  its  place 
with  a  like  sura  of  money,  in  order  to  keep  its  deposit  intact. 
Therefore  it  was  deprived  of  the  use  of  the  money  so  wrong- 
fully paid  out.  That  interest  is  recoverable  in  such  a  case,  see 
Corn  Ex.  Bank  v.  «^4«  Nassau  Bank,  91  N.  Y.  74;  43  Am.  Eep. 
655;  3  Parsons  on  Contracts,  102.  And  see,  also,  as  bearing 
upon  the  question  of  the  right  to  recover  interest  on  money 
held  by  one  and  belonging  to  another,  Hubenthal  v.  Ken- 
nedy, 76  Iowa,  707;  Eisser  v.  Eathburn,  71  Iowa,  113;  Good- 
now  V.  Litchfield,  63  Iowa,  275;  Mansfield  v.  Wilkerson,  26 
Iowa,  482. 

6.  Error  is  assigned  upon  the  court's  refusal  to  give  certain 
instructions  asked  by  appellants.  They  were  intended  to  present 
the  defendant  and  intervener's  theory  of  the  case.  In  so  far 
as  they  were  proper,  the  thought  contained  in  them  was  em- 
bodied in  the  instructions  given  by  the  court.  As  framed,  they 
were  objectionable,  for  reasons  already  stated. 

7.  Error  is  assigned  upon  the  action  of  the  court  in  refusing 
to  submit  twelve  special  interrogatories  to  the  jury.  We  cannot 
set  them  out,  as  they  cover  two  pages  in  print.  As  to  these  in- 
terrogatories, it  may  be  said  that  if  submitted  to  the  jury,  and 
answered  favorably  to  defendant  and  intervener,  they  could  not, 
in  view  of  the  evidence,  have  controlled  the  general  verdict; 
hence  it  was  not  error  to  refuse  to  submit  them:  Dreher  v. 
I.  S.  W.  Ey.  Co.,  59  Iowa,  601;  Scagel  v.  Chicago  etc.  Ey.  Cc, 
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■83  Iowa,  380.  They  were  also  properly  refused  because  not  call- 
ing for  a  finding  of  fact  necessarily  determinative  of  the  case: 
Hawley  v.  Chicago  etc.  Ky.  Co.,  71  Iowa,  717. 

8.  Defendant  and  intervenor  sought  to  show  by  the  witness 
■Smith,  who  conversed  over  the  telephone  with  plaintiff's  rep- 
resentative, Lischer,  what  he  (Smith)  repeated  to  one  Stone  as 
the  answers  he  received  from  Lischer.  The  evidence  was  re- 
jected. We  are  cited  to  no  authority  in  support  of  the  appel- 
lant's claim  that  such  evidence  ^'^'  is  admissible,  and  we  know 
of  no  rule  which  would  warrant  its  admission. 

9.  After  the  jury  had  been  out  about  twenty-two  hours,  they 
were  called  into  the  courtroom  during  a  session  of  the  court,  and 
asked  if  they  were  unable  to  agree  on  account  of  any  misunder- 
standing of  the  law  of  the  case;  and  the  foreman  said  that  they 
understood  the  law  and  the  facts,  and  were  unable  to  agree, 
whereupon  the  court  said  to  them,  orally:  "This  case  is  submit- 
ted to  you  for  decision,  and  not  for  disagreement.  I  think  I 
will  let  you  give  it  a  further  trial."  It  is  contended  that  this 
statement  was  error.  Counsel's  thought  seems  to  be  that  the 
language  used  was  calculated  to  coerce  the  jury  into  agreeing 
upon  a  verdict.  In  Niles  v.  Sprague,  13  Iowa,  203,  the  jury  was 
told  "that  it  was  important  they  should  agree,  if  they  could 
satisfy  their  minds  as  to  the  right  of  the  case  between  the  par- 
ties." It  was  held  not  error.  In  Frandsen  v.  Chicago  etc.  Ry. 
Co.,  36  Iowa,  372,  it  was  held  not  error  to  instruct  a  jury  which 
has  failed  to  agree  that  it  is  the  duty  of  each  juror  to  lay  aside 
all  pride  of  opinion,  and  carefully  review  the  ground  of  his  opin- 
ion, and  to  direct  them  to  return  to  their  room,  and  examine 
their  differences  in  a  spirit  of  fairness.  In  Giese  v.  Schultz,  69 
Wis.  521,  the  court  said  to  the  jury:  "I  cannot  discharge  you 
now.  It  is  your  duty  to  use  every  reasonable  effort  to  come 
to  an  agreement."  It  was  held  not  error.  In  Jackson  v.  State, 
91  Wis.  253,  the  court  said:  "It  is  your  duty  to  agree  upon 
a  verdict  if  that  is  possible."  Held  not  error.  In  Odette  v. 
State,  90  Wis.  258,  it  is  held  that  the  court  must  have  a  broad 
discretion  in  such  matters.  The  cases  where  directions  to  a 
jury  touching  an  agreement  have  been  held  error  have  been 
where  the  language  used  has  been  such  as  indicated  '^^  an  in- 
tention of  coercing  the  jury  into  an  agreement,  or  where  the 
remarks  of  the  trial  judge  were  such  as  to  impress  the  jury  with 
the  belief  that  the  judge  wanted  the  case  decided  in  favor  of 
a  particular  party  to  the  suit:  North  Dallas  etc.  Ry.  Co.  v.  Mc- 
Cue  (Tex.  Civ.  App.,  May  13,  1896),  35  S.  W.  Rep.  1080;  Ma- 
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honey  v.  San  Francisco  etc.  Ey.  Co.,  110  Cal.  471.  The  lan- 
guage used  by  the  trial  judge  in  the  case  at  bar  was  proper. 
The  statement  that  the  case  was  submitted  to  them  for  a  decision 
was  a  statement  of  a  fact,  which,  as  jurors,  they  should  have 
known  in  the  absence  of  admonition  to  that  effect  by  the  court. 
The  last  part  of  the  court's  statement  indicated  simply  that  he 
thought  the  jury  should  make  further  efforts  to  agree.  There 
was  no  suggestion  that  he  would  keep  them  together  until  they 
did  agree.  The  end  to  be  attained  by  a  jury  trial  is  a  verdict, 
and  it  is  desirable,  from  every  point  of  view,  that  jurors  agree, 
so  that  litigants  may  not  be  put  to  the  annoyance  and  expense 
of  more  than  one  trial.  Much  discretion  must  be  vested  in  the 
trial  judge  in  such  matters,  and  unless  such  discretion  is  abused, 
we  should  not  interfere.  In  this  case  there  was  no  impropriety 
in  what  the  court  said, 

10.  It  is  said  that  the  court  erred  in  refusing  to  let  the  jury 
take  to  their  room  certain  letters  which  had  been  introduced  in 
evidence.  The  record  fails  to  show  that  appellants,  when  the 
jury  retired,  requested  that  they  take  the  letters,  and  that  the 
court  refused  such  a  request,  and  that  an  exception  was  taken 
to  such  a  ruling.  The  question  appears  to  have  been  raised 
for  the  first  time  in  the  motion  to  set  aside  the  verdict,  and 
for  a  new  trial.  It  was  too  late:  Shields  v,  Guffey,  9  Iowa,  322; 
Turner  v,  Kelley,  10  Iowa,  573,  We  have  considered  all  of  the 
questions  argued.  "We  discover  no  error  in  the  rulings  and  hold- 
ings complained  of,  and  the  judgment  of  the  district  court  is 
affirmed. 

INTERVENTION-RIGHTS  OF  INTERVENOR.— An  Intervener 
must  accept  the  suit  as  he  finds  It  If  he  does  not  like  the  form 
of  the  action,  or  the  place  where  It  is  pending,  he  ought  not  to 
soelj  to  become  a  party  to  it:  Monographic  note  to  Brown  v.  Saul, 
36  Am.  Dec,  180, 

BANKS— PAYMENT  OP  FORGED  CHECKS— CHARGING  TO 
DEPOSITOR'S  ACCOUNT.— Payment  of  forged  cheeks  by  a  bank  is 
made  at  its  peril,  and  it  is  not  justified  in  charging  them  against 
the  depositor's  account,  unless  some  negligent  act  of  his  in  some 
way  contributed  to  induce  such  payment  in  the  first  instance,  or 
unless,  by  his  subsequent  conduct  in  relation  to  the  matter,  he  Is 
equitably  estopped  to  deny  the  correctness  of  such  payment:  Janin 
V.  London  etc.  Bank.  92  Cal.  14:  27  Am.  St.  Rep.  82.  and  note; 
First  Nat.  Bank  v.  State  Bank,  22  Neb.  769:  3  Am.  St.  Rep.  294, 
and  note.  It  is  the  duty  of  a  depositor  to  know  whether  his  ac- 
fount  is  correct  or  not.  and  promptly  to  report  a  forgery  when 
detected:  and  If  he  negligently  fails  to  make  the  examination  and 
consequent  discovery  when  he  should  have  done  so,  it  is  as  if  he 
had  expressly  admitted  the  genuineness  of  the  checks,  and  he  will 
not  be  permitted  to  deny  the  fact,  provided  the  bank  be  prejudiced 
by  the  failure:  Weinstein  v.  National  Bank,  69  Tex.  38;  5  Am.  St. 
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Rep.  23,  and  note;  First  Nat.  Bank  v.  Allen,  100  Ala.  476;  45 
Am.  St.  Rep.  80,  and  note.  See  Janin  v.  London  etc.  Bank,  92 
Cal.  14;  27  Am.  St.  Rep.  82,  and  extended  note  to  People's  Bank 
V.  Fraflklin  Bank,  17  Am.  St.  Rep.  889-899,  on  the  rights  and  reme- 
dies of  the  several  parties  when  a  forged  check  has  been  paid. 

AGENCY— LIABILITY  OF  PRINCIPAL  FOR  AGENT'S  FOR- 
GERY.—Where  one  is  special  agent  to  sign  his  principal's  name  to 
a  note  for  a  certain  specified- amount,  but  he  signs  such  name  for 
twice  the  given  sum,  such  act  is  mere  forgery,  and  the  princi- 
pal is  not  liable  on  the  note.  The  party  who  advances  the  money 
for  the  Deneflt  of  the  agent,  who  signs  it  as  drawer,  is  chargeable 
with  notice  of  the  want  of  genuineness  of  the  note:  King  v.  Sparks, 
77  Ga.  285;  4  Am.  St.  Rep.  85,  and  note. 

EVIDENCE— TELEPHONE  CONVERSATIONS.— Conversation* 
by  telephone  when  pertinent  are  admissible  in  evidence:  Missouri 
Pac.  Ry.  Co.  v.  Heidenheimer,  82  Tex,  195;  27  Am.  St.  Rep.  861, 
and  note.  As  to  the  admissibility  of  such  evidence  in  general,  see 
note  to  Central  Union  Tel.  Co.  v,  Falley,  10  Am.  St.  Rep.  135,  1.36; 
Oskamp  v.  Gadsden,  35  Neb.  7;  37  Am.  St.  Rep.  428,  and  note.  Ex- 
ceptions to  the  general  rule  of  evidence  excluding  statements  made 
by  a  party  In  his  own  favor  ought  not  to  be  extended:  Pinney  v. 
Jones,  64  Conn.  545;  42  Am.  St.  Rep.  209. 
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[101  Iowa,  549.] 

EXEMPTION  OF  PROCEEDS  OF  LIFE  INSURANCB 
AGAINST  DEBTS  OF  BENEFICIARY  OR  ASSIGNEE.— Though 
the  constitution  provides  that  policies  of  Insurance  on  the  life  of 
an  Individual  shall  inure  to  the  separate  use  of  the  husband  or  wife 
or  children  of  such  individual,  independently  of  his  or  her  credit- 
ors, and  an  endowment  policy  payable  to  the  assured  on  his  at- 
taining a  certain  age  shall  be  exempt  from  liability  for  any  of  hi» 
or  her  debts,  such  exemption  applies  only  against  debts  of  the 
assured.  Hence,  if  he  turns  over  such  moneys  to  his  wife,  they 
are  subject  to  execution  issued  on  a  judgment  against  her.  Ex- 
emption rights  are  personal,  and  cannot  ordinarily  be  transmitted 
by  sale  or  gift. 

HUSBAND  AND  WIFE  ARE  JOINTLY  AND  SEVERALLY 
LIABLE,  by  the  statutes  of  Iowa,  for  family  expenses,  as  for  medi- 
cal services  rendered  the  husband. 

EXEMPTION  OF  LIFE  INSURANCE,  WAIVER  OF  IN  AD- 
VANCE.—An  agreement  at  the  time  of  Incurring  indebtedness  to 
pay  It  out  of  the  .proceeds  of  life  or  endowment  Insurance  Is  a 
waiver  of  the  statutory  right  to  hold  the  proceeds  of  such  Insurance 
exempt  from  execution. 

EVIDENCE,  VARYING  OR  CONTRADICTING  WRITING, 
WHAT  IS  NOT.— Though  a  promissory  note  Is  made  In  favor  of  one 
person,  parol  evidence  is  admissible  to  prove  that  he  was  merely 
a  trustee  for  another,  and  tbat  the  note  was  given  In  consideration 
of  medical  services  rendered  by  the  latter,  and  was  accompanied 
by  a  parol  agreement  that  it  should  be  paid  out  of  the  proceeds  of 
certain  life  or  endowment  policies  to  which  the  maker  might  be- 
come entitled. 
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T.  B.  Snyder  and  J.  D.  M.  Hamilton,  for  the  appellant. 

Craig  &  Harrington,  for  the  appellees. 

660  DEEMEE,  J.  Plaintiff,  who  is  a  physician  and  surgeon, 
commenced  this  action  against  the  defendants,  who  are  husband 
and  wife,  to  recover  compensation  for  medical  services  rendered 
the  husband,  claiming  that  said  services  were  a  family  expense 
chargeable  upon  the  property  of  both  husband  and  wife.  In 
aid  of  his  suit,  he  sued  out  a  writ  of  attachment  and  caused 
the  German  Savings  Bank  to  be  garnisheed.  The  bank,  in  an- 
swer to  the  process,  stated  that  it  was  indebted  to  defendant, 
Anna  Skyles,  in  the  sum  of  about  four  hundred  dollars.  The 
■defendant,  F.  P.  Skyles,  in  his  answer  admitted  that  he  em- 
ployed plaintiff  to  examine  him  on  two  occasions  as  a  prerequi- 
site to  obtaining  aid  from  an  organization  known  as  the  "Broth- 
erhood of  Locomotive  Firemen,"  and  admits  an  indebtedness 
of  ten  dollars.  And  the  defendants  jointly  pleaded  a  counter- 
claim for  damages  upon  the  attachment  bond  given  by  plain- 
tiff, based  upon  allegations  that  the  attachment  was  wrongfully 
sued  out,  and  that  the  money  in  the  hands  of  the  bank  was 
exempt  as  the  avails  of  a  certain  policy  ^'^^  of  insurance  issued 
to  F.  P.  Skyles,  The  plaintiff,  in  reply,  denied  the  allegations 
of  the  counterclaim,  and  further  pleaded  that  he  and  defendant, 
F.  P.  Skyles,  made  an  arrangement  or  agreement  by  which  plain- 
tiff's bill  should  be  paid  out  of  the  indemnity  or  insurance 
money.  Thereafter,  defendants  filed  a  motion  to  dissolve  the 
attachment  and  discharge  the  garnishee  on  the  ground  that  the 
money  held  by  the  bank  was  exempt  from  seizure  under  at- 
tachment or  execution.  This  motion  was  supported  by  an  affi- 
davit to  the  effect  that  F.  P.  Skyles  was  injured  in  a  railway 
wreck,  and  that  for  the  disability  incurred  he  drew  from  the 
Brotherhood  of  Locomotive  Firemen  fifteen  hundred  dollars, 
which  was  deposited  in  the  bank  by  his  wife,  who,  he  says,  was 
the  beneficiary  under  the  policy.  The  affidavit  also  recites  thot 
Skyles  was  totally  disabled,  and  that  the  money  paid  him  was 
all  he  had  to  live  on.  Attached  to  this  motion  was  a  copy  of 
the  certificate  of  membership  or  policy  of  insurance  issued  by  the 
Brotherhood  of  Locomotive  Firemen,  which,  so  far  as  material, 
reads  as  follows:  "This  certificate  issued  by  the  Grand  Lodge 
of  the  Brotherhood  of  Locomotive  Firemen,  witnesseth:  That 
Brother  F.  P.  Skyles,  a  member  of  Nauvoo  Lodge,  No.  391,  of 
said  order,  located  at  Fort  Madison,  Iowa,  is  entitled  to  all  the 
rights,  privileges,  and  benefits  of  membership,  and  to  participate 
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in  the  beneficiary  department  to  the  amount  of  fifteen  hundred 
dollars,  which  amount,  in  the  event  of  his  total  disability,  shall 
be  paid  to  him,  or  in  the  event  of  his  death,  to  Anna  F.  Skyles, 
his  wife,  whose  residence  is  Fort  Madison,  Iowa.  This  certifi- 
cate is  issued  on  conditon  that  said  F.  P.  Skyles  shall  comply 
with  all  the  laws,  rules,  and  regulations  of  the  order  while  a 
member  of  the  same;  otherwise,  this  certificate  shall  be  canceled 
and  become  null  and  '^'^  void.''  This  motion  was  submitted 
in  connection  with  the  pleadings  in  the  case,  and  was  by  the 
court  sustained.  The  appeal  is  from  the  ruling  on  this  motion. 
The  questions  presented  involve  a  construction  of  section 
1182  of  the  Code,  which  is  as  follows:  "A  policy  of  insurance 
on  the  life  of  an  individual,  in  the  absence  of  an  agreement  or 
assignment  to  the  contrary,  shall  inure  to  the  separate  use  of 
the  husband  or  wife  and  children  of  said  individual,  inde- 
pendently of  his  or  her  creditors;  and  an  endowment  policy, 
payble  to  the  assured  on  attaining  a  certain  age,  shall  be  exempt 
from  liability  for  any  of  his  or  her  debts."  This  section  was 
amended  by  the  twenty-fourth  general  assembly  as  follows: 
"And  the  avails  of  all  policies  of  insurance  on  the  life  of  any 
individual,  payable  to  his  surviving  widow,  shall  be  exempt  from 
liabilites  for  all  debts  of  such  beneficiary  contracted  prior  to  the 
death  of  the  assured;  provided,  that  in  any  case  the  total  exemp- 
tion for  the  benefit  of  any  one  person  under  the  provisions 
of  this  section  shall  not  exceed  the  sum  of  five  thousand  dollars." 
Appellee  claims  that,  under  the  facts  shown,  the  avails  of  the 
certificate  which  we  have  just  set  out  are  exempt,  under  this 
statute  and  the  amendment  thereto.  The  certificate  issued  to 
defendant  F.'  P.  Skyles  gave  him  membership  in  an  organiza- 
tion which  promised  to  pay  him,  in  the  event  of  his  total  dis- 
ability, the  sum  of  fifteen  hundred  dollars,  or,  in  the  event  of  his 
death,  a  like  sum  to  his  wife.  The  record  does  not  clearly  dis- 
close the  character  of  the  organization  which  issued  the  certifi- 
cate, but,  from  the  allegations  in  the  pleadings,  and  the  proofs 
offered,  we  must  presume  that  it  is  an  insurance  company,  and 
that  it  agreed  to  pay  indemnity  to  the  persons  named  in  the 
event  of  the  death  or  total  disability  of  the  assured.  The  con- 
tract is,  then,  to  all  intents  and  purposes,  a  policy  of  insurance 
on  the  life  of  Skyles,  ^^^  and  it  is  also  a  contract  of  indemnity 
in  which  the  assurer  agrees  to  pay  a  certain  sum  in  the  event 
of  the  total  disability  of  F.  P.  Skyles.  Appellant's  counsel  say 
that  it  is  a  contract  of  accident  insurance,  but  there  is  nothing' 
in  the  record  which  so  shows,  and  we  must  treat  it  as  an  ordinary 
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contract  of  insurance  against  death  and  total  disability,  from 
whatever  cause.  Payment  under  the  policy,  however,  is  to  be 
made  upon  two  separate  and  distinct  contingencies — one  the 
death  of  the  assured,  and  the  other  his  total  disablement — in  the 
former  case  to  the  wife  of  the  assured,  and  in  the  latter  to  the 
assured  himself.  Appellant  contends  that,  as  the  payment  was 
made  upon  the  latter  contingency,  the  statute  in  question  does 
not  apply,  for  the  reason  that  it  was  not  made  upon  a  life  in- 
surance policy.  In  view  of  what  follows,  we  do  not  find  it  neces- 
sary to  consider  this  question.  The  statute  says,  in  effect,  that 
a  life  insurance  policy  shall  inure  to  the  separate  use  of  the 
wife  and  children  of  the  assured,  independent  of  his  debts. 
Now,  we  have  frequently  held  that  section  1182,  before  its 
amendment,  did  not  exempt  the  avails  of  a  policy  of  insurance 
from  the  debts  of  the  beneficiary,  when  such  beneficiary  is  a 
person  other  than  the  assured:  Murray  v.  Wells,  53  Iowa,  256; 
Smedley  v.  Felt,  43  Iowa,  607.  The  amendment  to  the  statute 
was  to  meet  these  decisions,  but  as  we  shall  hereafter  see,  it 
does  not  apply  to  the  facts  of  this  case. .  If  by  any  process  of 
construction  it  could  be  held  that  the  money  was  exempt  to  the 
assured,  yet  it  does  not  follow  that  the  motion  was  correctly  sus- 
tained. The  facts  are  that  the  money  was  deposited  by  the  de- 
fendant Anna  Skyles,  the  garnishee  answered  that  it  was  in- 
debted to  her  and  not  the  insured,  and  the  defendants  pleaded 
that  the  money  was  and  is  the  property  of  the  wife.  F.  P. 
Skyles  is  not,  therefore,  claiming  *''**  the  property  as  exempt 
to  him,  and  it  is  well  settled  that  his  wife  cannot  claim  the 
money  as  exempt  to  her  husband  under  the  facts  disclosed  by 
this  record.  The  right  is  purely  personal,  and  cannot,  ordi- 
narily, be  transmitted  by  sale  or  gift:  Thompson  on  Home- 
steads and  Exemptions,  sec.  870. 

But  if  it  be  conceded  that  the  wife  can  claim  the  exemp- 
tion for  her  husband,  the  question  yet  remains.  Can  she  claim 
it  as  exempt  from  debts  of  her  own?  This  action  was  brought 
against  both  the  husband  and  wife  to  recover  the  amount  of  a 
claim  for  medical  services  rendered  the  husband.  Now,  we 
have  held  that  such  a  claim  is  a  family  expense,  for  which  the 
husband  and  wife  are  jointly  and  severally  liable:  Smedley  v. 
Felt,  41  Iowa,  588,  43  Iowa,  607;  Schrader  v.  Hoover,  80  Iowa, 
243.  Unless,  then,  there  is  some  statute  which  exempts  the 
funds  in  her  hands,  it  should  be  subjected  to  whatever  judg- 
ment plaintiff  may  recover  against  her.  We  have  already  seen 
that  the  statute,  as  it  stood  before  the  amendment  was  made,  did 
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not  exempt  the  funds  in  the  hands  of  the  wife  from  her  in- 
dividual debts.  We  come,  then,  to  a  consideration  of  the  amend- 
ment of  the  statute.  This,  as  we  have  seen,  exempts  the  avails 
of  all  life  insurance  policies  payable  to  the  surviving  widow 
from  all  debts  of  the  beneficiary  contracted  prior  to  the  death 
of  the  assured.  To  meet  the  requirements  of  this  statute,  it 
must  be  shown  that  the  assured  is  dead,  that  the  widow  was  the 
beneficiary,  and  that  the  debts  were  contracted  prior  to  the 
death  of  the  assured.  None  of  these  matters  are  established  in 
this  case.  On  the  contrary,  it  appears  that  the  assured  is  still 
alive,  that  he  and  not  his  wife  was  the  beneficiary,  and  that  the 
money  was  actually  paid  to  the  assured.  It  needs  no  argument 
to  show  that  the  case  does  not  fall  either  within  the  language 
or  intent  of  this  amendment.  It  is  said,  ^^'^  however,  that 
plaintiff^s  action  is  upon  a  note  executed  by  F.  P.  Skyles  alone, 
and  that  the  rule  we  have  announced  should  not  obtain.  T'.iis 
argument  is  based  upon  a  misconstruction  of  the  petition.  It 
clearly  recites  a  cause  of  action  against  both  defendants  for  ser- 
vices rendered  the  husband,  and  the  note  is  but  incidentally 
mentioned.    The  action  is  not  upon  the  note. 

One  other  point  in  the  case  is  conclusive  against  appellees. 
It  is  alleged  in  the  reply  that  at  the  time  defendant  Skyles  em- 
ployed the  plaintiff,  he  (Skyles)  agreed  to  pay  plaintiff  the 
amount  of  his  claim  out  of  the  avails  of  the  insurance  policy. 
Such  an  agreement,  if  made,  is  legal  under  the  statute,  and 
operates  to  defeat  exemption.  Appellee  says,  in  answer  to  the 
claim,  that,  as  the  agreement  was  oral,  it  cannot  be  proven,  for 
the  reason  that  the  contract  between  the  parties  was  in  writing. 
This  alleged  contract  is  an  ordinary  negotiable  note  for  the 
sum  of  two  hundred  dollars  signed  by  F.  P.  Skyles,  executed 
some  time  after  the  original  contract,  and  made  payable  to  J.  C. 
Brewster.  It  appears,  however,  that  the  payee  named  was  sim- 
ply a  trustee,  and  that  the  note  was  really  for  the  benefit  of 
and  belonged  to  appellant.  We  have  already  seen  that  the  action 
is  not  upon  the  note;  hence  the  appellee,  in  the  contention  he 
makes,  is  relying  upon  a  rule  of  evidence  rather  than  of  pleading. 
This  rule  is  the  familiar  one  that  parol  evidence  is  not  admis- 
sible to  vary,  change,  or  modify  the  terms  of  a  written  contract. 
The  question  then  arises,  Would  such  evidence  violate  this  rule? 
We  do  not  think  it  would.  Evidence  as  to  such  an  agreement 
would  not  vary,  change,  or  modify  a  single  word  of  the  note. 
The  two  contracts  might  coexist  and  neither  would  infringe 
upon  the  other.    It  is  well  settled  that  a  contract  may  rest 
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partly  in  writing  and  partly  in  parol,  and  that  in  such  cases 
extrinsic  evidence  '^'^^  is  admissible  to  establish  that  part  which 
is  not  in  writing.  It  is  clear,  we  think,  that  the  court  was  in 
error  in  refusing  to  give  force  and  effect  to  the  alleged  agree- 
ment with  reference  to  the  disposition  of  the  avails  of  the  policy. 

Another  reason  why  the  appellees'  contention  is  not  sound  is 
found  in  the  fact  that  F.  P.  Skyles  pleaded  that  the  note  for 
two  hundred  dollars  was  obtained  through  fraud  and  duress,  and 
Mas  for  that  reason  void  and  of  no  effect. 

The  district  court  was  in  error  in  sustaining  the  defendants* 

motion  to  dissolve  the  attachment,  and  its  order  and  judgment  is 

reversed.  

EXECUTION— EXEMPTIONS— WAIVER  OF  —  ASSIGNMENT 
OF  LIFE  INSURANCE— It  is  generally  stated  that  exemption  of 
property  from  execution  is  a  personal  privilege  and  may  be  waived: 
Wyman  v.  Gay,  90  Me.  136;  60  Am.  St.  Rep.  238,  and  note;  Sherrible 
V.  Chaffee,  17  R.  I.  195;  33  Am.  St.  Rep.  863.  But  the  cases  upon 
this  subject  are  In  conflict.  We  criticised  the  holding  in  the  case 
first  cited,  which  was  that  the  transfer  of  an  exempt  life  Insur- 
ance policy  to  a  creditor  amounted  to  a  waiver  of  the  exemption 
rendering  the  policy  subject,  in  the  hands  of  the  transferee,  to  the 
claims  of  other  creditors.  It  has  been  questioned  whether  a  debtor 
ha.s  a  right  to  waive  exemptions  by  contract  when  he  assumes  an 
indebtedness,  because  the  exemption  Is  allowed  as  much  on  ac- 
count of  his  family  as  of  himself.  Such  contracts  are  opposed  to 
public  policy:  Extended  note  to  Bowman  v.  Smiley,  72  Am.  Dec. 
741;  Mills  v.  Bennett,  94  Tenn.  651;  45  Am.  St.  Rep.  763,  and  note; 
Seay  v.  Palmer,  93  Ala.  381;  30  Am.  St.  Rep.  57.  It  is  generally 
held  that  since  a  homestead  is  not  liable  for  the  demands  of  credit- 
ors, a  conveyance  of  it  cannot  be  In  fraud  of  them:  Wells  v.  Ander- 
son. 97  Iowa,  201;  59  Am.  St.  Rep.  409,  and  note.  Of  course  the 
whole  doctrine  of  annulling  fraudulent  conveyances  rests  upon  the 
ground  that  the  creditor  has  a  right  to  resort  to  the  property  trans- 
ferred, and  It  Is  just  that  if  he  had  no  such  right  while  It  was  In 
the  debtor's  possession,  he  cannot  follow  it  Into  the  hands  of 
transferees:  Blair  v.  Smith,  114  Ind.  114;  5  Am.  St.  Rep.  593.  But 
it  Is  equally  patent  that  In  the  hands  of  the  transferee  It  should 
not  be  exempt  from  execution  for  the  transferee's  debts,  for  the 
mere  reason  of  the  exemption  accorded  It  In  the  grantor's  hands. 
The  joint  and  several  liability  of  husband  and  wife,  for  family  ex- 
penses under  the  Iowa  statute,  sustains  the  holding  of  the  prin- 
cipal case:  See  extended  note  to  HIse  v.  Hartford  Life  Ins.  Oo^  20^ 
Am.  SL  Bep.  860-S66. 


Gehlen  V.  Knobe. 

[101  Iowa,  700.] 

RIPARIAN  OWNERS— CONDEMNATION  PROCEEDINGS. 
Where  proceedings  were  brought  by  a  person  who  was  about  t(v 
erect  a  dam  against  persons  owning  land  adjacent  to  the  river,  and 
resulted  In  a  judgment  as  to  one  of  such  persons  that  he  was  not 
entitled  to  receive  anything.  It  is  fair  to  presume  that  such  judg- 
ment waa  based  upon  the  theory  that  the  backwater  from  the  dank 
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■would  not  overflow  nor  Injuriously  aflfect  his  lands.  Therefore, 
Buch  judgment  does  not  give  the  plaintifiE  any  right  as  against  such 
landowner  to  the  water  itself,  or  its  use,  which  is  not  enjoyed  by 
riparian  owners  generally. 

THE  RIGHTS  OF  RIPARIAN  OWNERS  to  the  use  of  the 
■waters  of  a  non-navigable  stream  for  an  artificial  purpose  are  equal. 
Each  has  a  right  to  the  reasonable  use  of  the  water  having  refer- 
ence to  the  rights  of  the  other  therein. 

RIPARIAN  OWNERS,  RIGHTS  OF.— The  general  rule  is, 
that  an  owner  of  land  through  which  a  stream  of  water  flows  has 
the  right  to  have  it  flow  over  his  land  in  the  natural  channel,  un- 
diminished in  quantity  and  unimpaired  in  quality,  except  in  so  far 
as  diminution  or  contamination  is  inseparable  from  a  reasonable 
use  of  such  water. 

RIPARIAN  OWNERS,  RIGHT  OF  TO  DETAIN  WATER.— 
A  riparian  owner  may  reasonably  detain  water  for  a  proper  pur- 
pose, though  in  so  doing  he  alfects  the  current  and  retards  the  flow 
to  some  extent. 

RIPARIAN  OWNERS,  RIGHT  OF  TO  USE  PONDS  AND 
OTHER  RESERVOIRS.— A  riparian  owner  may,  by  the  use  of  a 
dam  or  otherwise,  retard  or  divert  waters  of  a  stream,  so  far  as 
necessary  to  fill  a  pond  or  other  reservoir  and  to  thereby  store  water 
for  use  as  a  power  for  a  mill  or  for  any  other  useful  purpose, 
tJiough  the  flow  of  the  w-ater  to  the  lands  of  a  lower  proprietor  is 
thereby  somewhat  diminished,  because  more  of  the  water  Is  lost 
by  evaporation  and  by  soaliing  into  the  ground,  than  when  It  was 
left  to  flow  without  obstruction  in  the  natural  channel. 

RIPARIAN  OWNERS— ICE,  RIGHT  OF  TO  FILL  RESER- 
VOIRS AND  RETAIN  WATER  FOR  THE  PURPOSE  OF  TAK- 
ING.—A  riparian  owner  has  the  right  to  divert  the  waters  of  a 
stream  into  a  pond  or  other  reservoir  and  detain  them  for  the  pur- 
pose of  tailing  ice  therefrom,  provided  he  thereby  and  by  the  talk- 
ing of  the  ice  does  not  unreasonably  diminish  the  flow  of  the  stream. 
The  detention  of  the  water  for  two  or  three  days  while  the  pond 
was  filling  cannot  be  regarded  as  unreasonable. 

ICE,  RIGHT  OF  RIPARIAN  OWNERS  TO.— A  riparian 
owner  has  the  same  right  to  Ice  that  he  has  to  the  water  before  It 
Avas  frozen,  and  may  cut  and  remove  It  from  the  stream  In  any 
quantity  and  to  any  extent  for  his  own  use  or  for  storage  or  sale, 
if  he  does  not  thereby  appreciably  diminish  the  head  of  water  at 
the  dam  of  the  lower  proprietor. 

P.  Farrell  and  Ira  T,  Martin,  for  the  appellants. 

I.  S.  Struble,  for  the  appellees. 

^03  KINNE,  C.  J.  1.  Plaintiffs  claim  that  by  virtue  of  the 
condemnation  proceedings  they  have  acquired  a  right,  as  against 
the  defendants,  not  only  to  flow  the  water  back  npon  their 
land,  but  also  a  right  to  the  use  and  enjoyment  of  the  water 
of  the  stream  which  they  would  not  otherwise  possess,  as  riparian 
owners. 

In  the  condemnation  proceedings  it  appears  that  the  defendant, 
Pubel,  the  owner  of  the  land,  was  found  not  entitled  to  any 
compensation  for  damages.    It  is  fair  to  presume,  in  view  of  this 
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and  other  evidence  in  this  case,  that  such  finding  was  hased 
upon  the  theory  that  the  backwater  from  the  plaintiff's  dam 
would  not  overflow  Eubel's  land,  and  hence  he  was  not  en- 
titled to  damages.  We  ''^^  think  the  testimony  in  the  case  be- 
fore us  shows  that  ever  since  the  erection  of  plaintiff's  dam 
there  has  been  a  current  in  the  river  below  Euble's  land,  hence 
it  cannot  be  said  to  be  affected  with  backwater  from  the  dam. 
Such  being  the  case,  plaintiffs  acquired  no  right  as  against 
the  upper  landowner,  Kuble,  to  the  water  itself,  or  its  use,  which 
is  not  enjoyed  by  riparian  owners  generally. 

2.  We  first  proceed  to  state  the  law  applicable  to  this  case. 
We  shall  then  be  better  able  to  apply  it  to  the  facts  as  they  are 
disclosed  by  this  record.  Plaintiffs  use  the  waters  of  the  stream 
for  propelling,  in  part,  the  machinery  of  their  mill.  Defend- 
ants propose  to  use  the  water  from  the  same  stream,  in  a  con- 
gealed state,  in  the  form  of  ice,  which  is  to  be  gathered  for  sale. 
Both  uses  are  what  is  known  in  law  as  artificial,  as  distinguished 
from  natural  uses:  Willis  v.  Perry,  92  Iowa,  297.  We  need  only 
consider,  then,  what  the  law  is  as  to  the  rights  of  riparian  owners 
to  the  use  of  the  waters  of  a  non-navigable  stream  for  artificial 
purposes.  Some  general  propositions  may  well  be  stated.  The 
law  is  that  as  to  such  use,  and  in  the  absence  of  superior  rights 
acquired  by  license,  grant,  or  prescription,  the  rights  of  such 
proprietors  in  the  water  of  the  stream  are  equal:  Willis  v.  Perry, 
92  Iowa,  297.  It  follows,  therefore,  that  the  defendants  had 
the  right  to  use  the  water  reasonably,  having  reference  to  plain- 
tiffs' rights  therein:  Washburn  on  Easements,  379.  Broadly 
stated,  the  general  rule  is  that  the  owner  of  the  land  through 
which  a  stream  of  water  runs,  has  a  right  to  have  it  flow  over 
his  land  in  the  natural -channel,  undiminished  in  quantity,  and 
unimpaired  in  quality,  except  in  so  far  as  diminution  or  con- 
tamination is  inseparable  from  a  reasonable  use  of  such  water: 
Willis  V.  Perry,  92  Iowa,  297;  Ferguson  v.  Firmenich  Mfg. 
Co.,  77  Iowa,  578_;  14  Am.  St.  Pep.  319;  Spence  v.  McDon- 
ough,  77  ''^^^  Iowa,  462;  28  Am.  &  Eng.  Ency.  of  Law, 
948;  Elliot  v.  Fitchburg  E.  E.  Co.,  10  Cush.  191;  57  Am. 
Dec.  85,  and  notes;  Moulton  v.  Newburyport  Water  Co.,  137 
Mass.  163;  Garwood  v.  New  York  etc.  E.  E.  Co.,  83  K  Y. 
400;  38  Am.  Eep.  542;  Brookville  etc.  Hydraulic  Co.  v.  Butler, 
91  Ind.  138;  46  Am.  Eep.  580;  Heilbron  v.  Fowler  etc.  Canal 
Co.,  75  Cal.  426;  7  Am.  St.  Eep.  183;  Dumont  v.  Kellogg,  29 
Mich.  420;  18  Am.  Eep.  102;  T'nion  etc.  Min.  Co.  v.  Danjjberg, 
2  Saw.  450,  Fed.  Cas.  No.  14,370;  Tyler  v.  Wilkinson,  4  Mason, 
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397;  Fed.  Cas.  No.  14,312;  Bullard  v.  Saratoga  etc.  Mfg.  Co., 
77  K  y.  530;  Palmer  v.  Mulligan,  3  Caines,  307;  2  Am.  Dec. 
270;  Davis  v.  Getchell,  50  Me.  602;  79  Am.  Dec.  636,  and  note; 
Wadsworth  v.  Tillotson,  15  Conn.  366;  39  Am.  Dec.  391;  Has- 
kins  V.  Haskins,  9  Gray,  390;  Snow  v.  Parsons,  28  Vt.  459;  67 
Am.  Dec.  723;  Springfield  v.  Harris,  4  Allen,  494;  81  Am.  Dec. 
715;  Red  River  etc.  Mills  v.  Wright,  30  Minn.  249;  44  Am.  Rep. 
194.  No  statement  can  be  made  as  to  what  is  such  reasonablo 
use  which  will,  without  variation  or  qualification,  apply  to  th© 
facts  of  every  case.  But  in  determining  whether  a  use  is  reason- 
able we  must  consider  what  the  use  is  for;  its  extent,  duration, 
necessity,  and  its  application;  the  nature  and  size  of  the  stream, 
and  the  several  uses  to  which  it  is  put;  the  extent  of  the  injury 
to  the  one  proprietor,  and  of  the  benefit  to  the  other;  and  all 
other  facts  which  may  bear  upon  the  reasonableness  of  the  use: 
Red  River  etc.  Mills  v.  Wright,  30  Minn.  249;  44  Am.  Rep.  194, 
and  cases  cited;  Washburn  on  Easements,  379.  Now,  while  one 
riparian  proprietor  may  not  divert  the  water  of  a  stream  so  as 
to  deprive  a  lower  proprietor  on  the  same  stream  of  the  benefit 
thereof,  such  upper  proprietor  may  reasonably  detain  the  water 
for  proper  purposes:  Washburn  on  Easements,  380;  Brookville 
etc.  Hydraulic  Co.  v.  Butler,  91  Ind.  138;  46  Am.  Rep.  580; 
28  Am.  &  Eng.  Ency.  of  Law,  955;  Gould  on  Waters,  sec.  213; 
Angel  on  Watercourses,  sees.  90-96;  Gillett  v.  Johnson,  30 
Conn.  180.  The  doctrine  that  such  use  by  the  upper  proprietor 
may  result  in  diminishing  the  quantity  of  water  which  will  go 
down  the  stream,  '^^^  and  may  affect  the  current  by  retarding 
the  flow  to  a  reasonable  extent,  and  still  be  consistent  with  the 
existence  of  a  common  right,  was  early  held  in  this  country, 
and  has  been  constantly  adhered  to:  Tyler  v.  Wilkinson,  4  Ma- 
eon,  397;  Dumont  v.  Kellogg,  29  Mich.  420;  18  Am.  Rep.  102; 
Bullard  v.  Saratoga  etc.  Mfg.  Co.,  77  N.  Y.  530;  Eidemiller  Ice 
Co.  V.  Guthrie,  42  Neb.  238;  Gould  on  Waters,  sec.  191;  Palmer 
v.  Mulligan,  3  Caines,  307;  2  Am.  Dec.  270;  Davis  v.  Getchell, 
50  Me.  602;  79  Am.  Dec.  636;  Van  Hoesen  v.  Coventry,  10 
Barb.  518;  Oregon  Iron  Co.  v.  Trullenger,  3  Or.  1;  3  Kent's  Com- 
mentaries, 439;  Kenney  etc.  Mfg.  Co.  v.  Union  Mfg.  Co.,  39 
Conn.  577;  Timm  v.  Bear,  29  Wis.  254;  Whaler  v.  Ahl,  29  Pa. 
St.  98;  Gould  v.  Boston  Duck  Co.,  13  Gray,  442.  If  the  gen- 
eral rule  that  each  riparian  proprietor  is  entitled  to  the  flow 
of  the  stream,  according  to  its  natural  course,  without  inter- 
ruption or  diminution,  should  be  strictly  adhered  io,  it  would 
result  in  a  virtual  abrogation  of  the  well-settled  doctrine  that  the 
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rights  of  all  proprietors  of  the  stream  are  equal,  and  would  "pre- 
clude the  use  of  liowing  waters  in  most  eases;  as,  where  power 
is  desired,  the  rule  must  yield  to  the  necessity  of  gathering  the 
water  into  reservoirs.    It  is  lawful  to  do  this  where  it  is  done  in 
good  faith,  for  a  useful  purpose,  and  with  as  little  interference 
with  the  rights  of  other  proprietors  as  is  reasonably  practical 
under  the  circumstances":  Cooky  on  Torts,  1st  ed.,  584;  Tyler 
V.  Wilkinson,  4  Mason,  397.    In  Dumont  v.  Kellogg,  29  Mich. 
420,  18  Am.  Eep.  102,  it  was  held,  in  an  action  by  a  mill  pro- 
prietor against  one  having  a  mill  and  dam  above  him,  on  the 
same  stream,  for  damages  caused  by  detention  of  the  water,  that 
it  could  not  be  said  that  such  upper  proprietor  had  no  right  to 
use  the  water  to  the  prejudice  of  such  lower  proprietor;  nor 
could  it  be  held  that  such  upper  proprietor  could  not  law- 
fully  divert   any    of   the   water   which   would  otherwise  flow 
down    the    stream.     The    court    said    the    real    question    was 
"whether,  under  all  the  circumstances  of  the  "^^^  case,  the  use 
of  the  water  by  one  is  reasonable,  and  consistent  with  a  corres- 
pondent enjoyment  of  right  by  the  other."    In  Bullard  v.  Sara- 
toga etc.  Mfg.  Co.,  77  N.  Y.  530,  it  is  said  that  the  fact  that  an 
injury  results  to  other  riparian  owners  from  the  construction  and 
use  of  dams  is  not  decisive  upon  the  question  as  to  whether  such 
use  is  permissible.    In  that  case  the  upper  proprietor  had  inter- 
fered with  the  flow  of  water  by  collecting  the  water  at  times 
in  a  pond,  and  while  it  was  so  collecting,  plaintiff  had  not  suffi- 
cient water  to  use  his  mill.    The  court  of  appeals  sustained  a 
finding  by  the  lower  court  that  the  detention  of  the  water  by 
the  upper  proprietor  was  not  unreasonable.    In  Palmer  v.  Mulli- 
gan, 3  Caines,  307,  2  Am.  Dec.  270,  the  court  said:  "The  erec- 
tion of  dams  on  all  rivers  are  injurious  in  some  degree  to  those 
who  have  mills  on  the  same  stream  below  him  by  withholding 
the  water,  and  by  a  greater  evaporation  in  consequence  of  the 
increased    surface;    yet    such    injuries,  I    believe,  were    never 
thought  to  afford  a  ground  of  action."    In  Merritt  v.  Brinker- 
hoff,  17  Johns.  306,  8  Am.  Dec.  404,  it  is  said:  "The  common 
use  of  the  water  of  a  stream  by  persons  having  mills  above  is 
frequently,  if  not  generally,  attended  with  damage  and  loss  to- 
the  mills  below,  but  that  is  incidental  to  the  common  use,  and 
for  the  most  part  unavoidable.    If  the  injury  is  trivial,  the  law 
will  not  afford  redress,  because  every  person  who  builds  a  mill 
does  it  subject  to  that  contingency.     The  person  owning  an  up- 
per mill  on  the  same  stream  had  a  lawful  right  to  use  the  water^ 
and  may  apply  it  in  order  to  work  his  mills  to  the  best  ad- 
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vantage,  subject,  however,  to  this  limitation;  that  if,  in  the  ex- 
■ercise  of  this  right  and  in  consequence  of  it,  the  mills  lower 
down  on  the  stream  are  rendered  useless  and  unproductive,  the 
law  in  that  case  will  interpose  and  limit  the  common  right,  so 
that  the  owners  of  the  lower  mills  shall  '^****  enjoy  a  fair  partici- 
pation." In  Davis  v.  Getchell,  50  Me.  602,  79  Am.  Dec.  636, 
it  is  held,  such  riparian  owners  may,  to  a  reasonable  extent, 
diminish"  the  volume  of  water,  and  may  detain  it  a  reasonable 
time,  in  order  to  accumulate  a  head,  which  can  be  made  avail- 
able for  practical  use:  Timm  v.  Bear,  29  Wis.  254;  Whaler  v. 
Ahl,  29  Pa.  St.  98.  In  Keeney  etc.  Mfg.  Co.  v.  Union  Mfg. 
Co.,  39  Conn.  577,  it  is  said:  "The  right  of  the  proprietor  above, 
to  make  the  water  useful  to  him  by  detaining  it  long  enough  to 
render  it  useful,  is  of  the  same  quality  as  of  the  proprietor  be- 
low, to  take  the  water  out  of  the  course  of  the  current  for  use, 
when  both  parties  are  applying  the  water  to  the  artificial  use  of 
propelling  machinery."  In  Gould  v.  Boston  Duck  Co.,  13  Gray, 
442,  it  is  held,  that  an  upper  proprietor  may,  under  proper  cir- 
cumstances, detain  the  water  of  a  stream  so  long  as  may  be  nec- 
essary to  raise  the  requisite  head,  and  accumulate  such  a  quan- 
tity as  will  enable  him  to  use  the  water  in  propelling  his  ma- 
chinery. 

Now,  applying  the  law  to  the  facts  of  this  case,  we  are  required 
to  determine  whether  the  use  by  the  defendants  was,  under  all 
of  the  circumstances,  a  reasonable  use.  If  it  was,  plaintiiGPs  were 
not  entitled  to  any  relief.  Plaintiff's  mill  was  operated  in  part  by 
eteam  and  in  part  by  water  power.  It  had  three  water  wheels  of 
one  hundred,  thirty,  and  twenty-five  horse  power,  respectively. 
Its  capacity  is  one  hundred  and  fifty  barrels  of  flour  and  five 
carloads  of  feed  per  day.  Ordinarily,  about  seventy-five  per  cent 
of  the  power  was  furnished  by  the  engine,  and  twenty-five  per 
cent  by  the  water.  For  several  years,  and  since  the  capacity  of 
the  mill  was  doubled,  there  has  not  been  water  sufficient  to 
operate  the  mill  at  anywhere  near  its  full  capacity.  The 
stream  is  now  about  a  foot  deep  and  three  feet  wide.  Plaintiffs' 
evidence  tends  to  show  that  after  the  defendants  erected  their 
dam,  plaintiffs  were  compelled  ''^^  to  reduce  their  output  of 
flour  about  fifteen  barrels  per  day;  that  before  the  erection  of  the 
defendants'  dam,  as  well  as  after  it  had  been  removed,  plaintiffs 
bad  two  feet  of  water  in  their  race,  and  four  feet  on  the  wheels; 
snd  that  while  said  dam  remained,  plaintiffs  had  about  three 
inches  of  water  in  their  race  and  two  feet  on  the  wheels.  De- 
ferulants'     dam  was  built  for  the  sole  purpose  of  collecting  and 
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retaining  sufficient  water  in  the  pond  so  that  ice  could  be  cut  and 
taken  therefrom  during  the  winter  season.  It  took  about  two 
days  and  one  night  to  fill  the  pond,  and,  when  filled,  water 
flowed  over  it  or  through  the  chute.  Plaintiffs  themselves  had 
for  years  cut,  or  permitted  to  be  cut,  large  quantities  of  ice 
from  their  mill  pond,  and  assert  that  it  had  not  interfered  with 
the  volume  of  water,  or  with  the  operation  of  their  mill.  It  is 
not  claimed  that  there  was  any  diversion  of  the  water  by  the 
defendants,  unless  the  taking  of  ice  from  their  pond  could  be 
treated  as  such.  The  claim  is,  that  the  defendants,  by  erecting 
their  dam,  detain  the  water  in  a  pond,  and  thereby  the  water  is 
spread  out  over  a  broader  surface,  and  soaks  into  the  ground; 
also,  that  more  is  lost  by  evaporation  than  would  be  if  the 
stream  was  left  to  its  natural  flow.  As  to  the  damage  by  soak- 
ing and  evaporation,  in  view  of  the  authorities  cited,  we  do  not 
think  the  plaintiffs  can  be  heard  to  complain  of  it.  Both  par- 
ties had  a  dam  and  a  pond,  and  it  may  fairly  be  presumed,  that 
.  the  loss  by  soakage  and  evaporation  is  a  necessary  result  of  the 
reasonable  use  of  the  stream  by  any  one  for  artificial  purposes, 
and  therefore  it  w^ould  furnish  no  cause  of  action  to  the  plain- 
'  tiffs.  "We  think  it  is  fair  to  say,  from  all  of  the  evidence,  that, 
after  the  defendants'  pond  had  filled,  the  flow  of  water  there- 
from down  the  stream  to  the  plaintiffs'  pond,  would  not  have 
been  materially  interfered  with.  It  may  be,  that  the  taking  of 
ice  from  ''^**  the  pond — which,  of  course,  resulted  in  the  re- 
moval of  that  much  water,  in  a  congealed  state — would  slightly 
decrease  the  quantity  of  water  w^hich  would  flow  down  to  plain- 
tiffs' pond,  but  it  is  evident,  from  the  evidence,  that  its  effect 
would  not  be  such  as  to  justify  a  court  in  preventing  defendants 
from  using  the  water  as  they  proposed,  unless  there  is  a  different 
rule  applying  to  the  right  to  remove  ice,  from  that  governing 
the  right  to  use  water,  which  question  we  shall  consider  later. 
"We  do  not  think  that  a  detention  of  the  water  for  two  or  three 
days  by  defendants,  while  their  pond  was  filling,  can  be  said 
to  be  an  unreasonable  detention.  It  is  clear  that  the  use  of  the 
water  of  the  stream  for  any  artificial  use  whatsoever  by  the  de- 
fendants would  require  the  erection  of  a  dam,  and  the  deten- 
tion of  the  water  long  enough  to  fill  tho  pond.  If  they  had  not 
the  right  to  do  this,  they  would  not  be  placed  upon  an  equality 
of  right  with  the  plaintiffs  as  to  the  use  of  the  water.  If  the 
contention  of  plaintiffs  be  sustained,  the  result  would  be  that» 
in  effect,  they  would  be  given  rights  in  the  water  of  the  river 
superior  to  all  persons  above  them,  so  far  as  artificial  uses  are 
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concerned;  and  upper  riparian  owners  would  be  deprived  of  all 
right  to  use  the  water  for  artificial  purposes.  Such  a  holding 
would  not  be  in  accord  with  the  rules  of  law  applicable  to  such 
cases,  and  would  be  most  inequitable  and  unjust.  These  parties 
are,  by  the  law,  placed  upon  an  equality  as  to  their  right  to  use 
the  water  of  this  stream,  and  neither  may  exercise  his  right  as  to 
unduly  interfere  with  the  rights  of  the  other;  still  both  must 
put  up  with  such  slight  disadvantages  as  are  indispensable  to 
a  reasonable  use  by  the  other. 

3.  The  rights  of  the  parties  to  the  use  of  the  water  of  the 
stream  are  in  nowise  affected  by  the  fact  that  it  was  proposed 
to  remove  the  water  in  its  congealed  state.  In  Brown  v.  Cun- 
ningham, 83  Iowa,  ''^^  512,  it  is  held  that  the  same  rights  to 
ice  exist  which  may  be  held  to  the  water,  "for  ice  is  water  in 
another  form — congealed  water."  In  Marsh  v.  McNider,  88 
Iowa,  395,  45  Am.  St.  Eep.  240,  it  is  held  that  ice  in  a  running 
stream  is,  in  most  respects,  subject  to  the  rules  which  govern 
the  rights  of  the  riparian  proprietor,  to  the  water.  That  the 
defendant's  right  to  the  ice  is  the  same  as  in  the  water  before 
it  is  congealed  is  well  settled:  Elliot  v.  Fitchburg  R.  R.  Co.,  10 
Cush.  191;  57  Am.  Dec.  85;  Stevens  v.  Kelley,  78  Me.  445;  57 
Am.  Rep,  813;  Cummings  v.  Barrett,  10  Cush.  186;  Brookville 
etc.  Hydraulic  Co.  v.  Butler,  91  Ind.  138;  46  Am.  Rep.  580; 
State  V.  Pottmeyer,  33  Ind.  402;  5  Am.  Rep.  224;  Eidemiller 
Ice  Co.  V.  Guthrie,  42  Neb.  238;  Bigelow  v.  Shaw,  65  Mich.  341; 
8  Am.  St.  Rep.  902.  The  rule  is  stated  in  several  of  the  cases 
above  cited,  that  the  owner  of  the  soil  under  a  non-navigable 
watercourse,  has  the  right  to  cut  and  remove  the  ice  from  the 
stream  adjoining  his  land  in  any  quantity,  and  to  any  extent, 
for  his  own  use,  or  for  storage  or  sale,  if  he  does  not  thereby 
appreciably  diminish  the  head  of  water  at  the  dam  of  the  lower 
proprietor:  Paine  v.  Woods,  108  Mass.  172;  Searle  v.  Gardner 
(Pa.  Sup.,  April  23,  1888),  13  Atl.  Rep.  835;  Howe  v.  Andrews, 
62  Conn.  398;  Gould  on  Waters,  sec.  191. 

We  have  not  discussed  the  evidence  in  detail  in  this  case; 
indeed,  we  have  not  referred  to  all  of  it,  but  we  have  fully  con- 
sidered it  in  arriving  at  our  conclusions.  There  is  evidence 
tending  to  show  that  the  backwater  from  plaintiffs'  pond  flowed 
over  some  of  the  land  where  defendants'  dam  and  pond  were 
situated,  but  we  are  impressed  with  the  conviction  that  the 
weight  of  the  evidence,  in  view  of  all  of  the  facts,  is  to  the  con- 
trary. We  are  of  the  opinion  that  defendants  had  a  right  to 
build  the  dam,  and  to  reasonably  detain  the  water  until  their 
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pond  was  filled,  and  to  remove  and  sell  the  ice  whieh  ''^^  might 
be  formed  thereon,  and  that  whatever  damage  plaintiffs  sus- 
tained by  reason  thereof  was  necessarily  incident  to  such  reason- 
able use,  and  hence  furnished  no  cause  of  action  to  the  plain- 
tiffs. In  view  of  the  disposition  made  of  the  case,  we  need  not 
pass  upon  appellee's  motion.  For  the  reasons  given,  the  decree 
of  the  district  court  is  reversed. 
Ladd,  J.,  takes  no  part. 

WATERS  AND  WATERCOURSES  —  RIPARIAN  RIGHTS  — 
LIMITATIONS  UPON.— The  right  of  a  riparian  owner  to  the  use 
of  tlie  water  as  It  is  accustomed  to  flow,  without  diminution  or  al- 
teration, is  subject  to  the  well-recognized  limitation  that  each 
owner  may  make  a  reasonable  use  of  the  water  for  domestic,  ag- 
ricultural, and  manufacturing  purposes:  Benton  v.  Johncox,  17 
Wash.  277;  61  Am.  St.  Kep.  912,  and  note.  Whether  a  given  use 
Is  reasonable  or  not  must  depend  upon  the  character  and  size  of 
the  stream,  the  uses  to  which  it  is  subservient,  and  the  other  cir- 
cumstances of  each  particular  case:  White  v.  East  Lake  Land  Co., 
96  Ga.  415;  51  Am.  St.  Rep.  141,  and  note.  Thus,  an  upper  and 
prior  owner  of  a  dam  in  a  natural  stream  cannot  be  enjoined  by  a 
lower  dam-owner  from  penning  back  the  water  and  raising  a  suflB- 
cient  pvond  to  supply  power  for  his  mill,  although  such  use  at 
times  holds  back  the  water  so  as  to  deprive  the  lower  owner  of  a 
sufficient  supply  thereof:  Mumpower  v.  Bristol,  90  Va.  151;  44  Am. 
St.  Rep.  902,  and  note;  while  where  the  accumulation  was  merely 
an  artificial  lake  or  pond,  and  the  water  was  diminished  by  perco- 
lation or  evaporation  to  such  an  extent  as  to  deprive  the  lower 
owner  of  his  reasonable  rights  thereto,  the  use  was  held  unreason- 
able, rendering  the  upper  proprietor  liable  in  damages:  White  v. 
East  Lake  Land  Co.,  96  Ga.  415;  51  Am.  St.  Rep.  141,  and  note. 
See,  also,  Tampa  Water  Works  Co.  v.  Cline,  37  Fla.  586;  53  Am. 
St.  Rep.  262,  and  note. 

WATERS  AND  WATERCOURSES— RIGHT  TO  CUT  ICE.-Ice 
belongs  to  the  owner  of  the  soil  under  the  water  on  which  it  forms: 
Bigelow  V.  Shaw,  65  Mich.  341;  8  Am.  St.  Rep.  902,  and  note.  A 
riparian  owner  on  a  navigable  stream  has  no  superior  right  to  the 
ice  formed  in  it  opposite  his  land,  biit  it  belongs  to  the  first  ap- 
propriator:  Wood  v.  Fowler.  26  Kan.  682;  40  Am.  Rep.  330.  Compare 
Washington  Ice  Co.  v.  Shortall,  101  111.  308;  40  Am.  Rep.  196.  See 
extended  note  to  Higgins  v.  Kusterer,  32  Am.  Rep.  164-168. 
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[101  Iowa,  747.] 

ATTACHMENTS,  INSUFFICIENCY  OF  SHERIFF'S  RE- 
TURN.—It  Is  not  sufficient  for  a  sheriff  to  state  In  his  return  that 
he  has  attached  certain  property,  describing  it.  He  must  show  the 
doing  of  the  acts  necessary  to  be  done  by  him  In  making  a  com- 
plete and  valid  levy  of  the  writ 

L.  D.  Hobson  and  George  W.  Hewitt,  for  the  appellants. 

G.  W.  Pitts,  for  the  appellees. 
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^*»  GEANGER,  J.  1.  The  real  estate  in  question  is  the 
northeast  one-quarter  of  section  13,  township  94,  range  47,  in 
Sioux  county,  Iowa.  Prior  to  March  6,  1885,  it  belonged  to 
John  MeCornack.  On  that  day  he  conveyed  it  by  warranty  deed 
to  plaintiff  Anderson.  Since  that  time  Anderson  has  conveyed 
it  to  George  W.  Karr,  and  he  to  William  E.  Shimer.  Karr  and 
Shimer  have  been  made  parties  to  the  suit  since  its  commence- 
ment by  an  answer  and  cross-bill  filed  by  the  defendants.  There 
is  no  dispute  as  to  title  of  plaintiff  or  his  grantees,  unless  the 
defendants  have  a  lien  on  the  land  by  virtue  of  an  attachment 
levy  made  on  the  same  day  of  the  said  transfer  to  Anderson. 
A  question  in  the  case  is  as  to  the  validity  of  the  levy  of  the 
attachment  so  as  to  constitute  a  lien.  If  there  is  no  such  levy, 
then  defendants  have  no  rights  in  the  land,  and  it  is,  as  we 
imderstand,  the  property  of  Shimer.  The  pleadings  are  quite 
voluminous,  and  the  facts  are  numerous  as  bearing  upon  other 
■questions  considered  in  the  case,  but  for  the  purpose  of  deter- 
mining the  validity  of  the  levy  some  of  the  issues  and  most  of 
the  facts  may  be  disregarded.  MeCornack  was  a  resident  of  the 
state  of  Illinois,  as  was  the  plaintiff  Anderson,  when  the  con- 
veyance was  made  to  Anderson.  The  attachments  claimed  to 
have  been  levied  on  the  land  issued  out  of  the  office  of  the  clerk 
of  the  district  court  of  Sioux  county,  in  this  state,  in  two  suits 
commenced  therein  by  the  Moline  Plow  Company  and  George 
Enger  and  Company  against  Foster  Brothers  and  John  MeCor- 
nack, that  being  the  firm  name,  and  also  against  the  members 
of  the  firm  as  individuals.  Personal  service  was  obtained,  ex- 
cept as  to  John  MeCornack,  who  at  the  commencement  of  the 
suits  and  the  issuing  of  the  attachments,  was  in  Illinois,  and  died 
there  some  ''*'*  fourteen  days  after.  The  sheriff  indorsed  a 
return  on  the  attachment,  in  which  it  is  stated  that  he  "levied 
upon  and  attached"  the  real  estate  in  question.  And  in  the  en- 
cumbrance book  in  the  office  of  the  clerk,  is  an  entry  reciting 
a  levy  of  the  writ  on  the  land.  And  in  a  book  entitled  "An  In- 
dex of  All  Liens,"  is  an  entry  that  the  attachments  are  liens  on 
the  land.  This  action  is  to  remove  the  clouds  upon  the  title 
caused  by  these  record  entries. 

2.  The  defect  urged  as  to  the  levy  of  the  attachment  is  that 
there  was  no  notice  of  the  attachment  given  to  the  person  occu- 
pying or  in  possession  of  the  land.  There  is  a  dispute  of  fact 
as  to  there  being  such  occupancy  or  possession,  but  we  have  no 
doubt  on  that  question.  It  clearly  appears  that  there  was,  and 
the  person  was  one  Jacobs.     The  return  states  the  conclusion. 
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as  we  have  indicated  above,  that  he  (the  sheriff)  had  'levied 
upon  and  attached"  the  land.  There  is  no  statement  in  the 
return  that  he  gave  Jacobs,  or  any  other  person,  notice  of  the 
attachment;  and  it  is  because  of  this  that  the  levy  is  thought  to 
be  defective.  Appellants  contend  that  the  statement  of  the  con- 
clusion as  to  the  levy  and  attachment  is  a  sufficient  statement, 
and  includes  the  particulars  necessary  to  constitute  the  levy.  By 
section  3010  of  the  code  it  is  provided  that  "the  sheriff  shall 
return  upon  every  attachment  what  he  has  done  under  it."  It 
further  provides:  "The  return  must  show  the  property  attached, 
the  time  it  was  attached,  and  the  disposition  made  of  it,  by 
full  and  particular  inventory."  The  section  states  other  par- 
ticulars to  be  observed.  The  quotations  we  have  made  ap- 
pear consecutively  in  the  section,  and  it  is  reasonable  to  say 
the  requirements  are  as  to  different  duties.  Section  2967  of 
the  code  provides  how  attachments  shall  be  levied,  as  fol- 
lows: "By  giving  the  defendant  in  the  action,  if  found  within 
the  county,  and  also  the  person  "^^^  occupying  or  in  posses- 
sion of  the  property,  if  it  be  in  the  hands  of  a  third  person, 
notice  of  attachment."  It  has  been  held  that  this  requirement 
applies  to  real  estate:  First  Nat.  Bank  v.  Jasper  County  Bank, 
71  Iowa,  486.  Upon  the  question  as  to  whether  the  return 
should  show  the  fact  of  notice  we  refer  to  Sioux  Valley  State 
Bank  v.  Kellogg,  81  Iowa,  124.  In  that  case  the  sufficiency  of 
such  a  levy  was  considered,  and,  in  holding  the  levy  insufficient, 
it  is  said  to  be  so  "for  the  reason  that  the  record  shows  that  there 
was  no  levy  of  the  attachment.  It  is  not  shown  in  the  record 
that  notice  of  the  levy  of  the  attachment  was  given  to  the  defend- 
ant. The  return  of  the  officer  serving  the  attachment  fails  to 
show  such  notice."  It  thus  appears  that  there  was  a  return 
showing  a  service,  but  it  failed  to  show  the  particular  facts 
essential  to  a  levy.  It  is  also  said  in  the  opinion:  "This  court 
has  held  that  under  section  2967  of  the  code  such  a  defect  ia 
fatal,  and  a  levy  is  invalid  in  the  absence  of  the  notice  required 
by  this  section."  It  refers  to  First  Nat.  Bank  v.  Jasper  County 
Bank,  71  Iowa,  486.  It  is  further  said  in  that  case,  that  the 
levy  is  insufficient  even  though  the  supposed  levy  is  entered  in 
the  encumbrance  book.  We  see  no  way  of  escape  from  the  con- 
clusion that  the  levy  is  insufficient;  nor,  as  a  general  proposition, 
do  we  think  it  desirable  to  escape  it.  It  is  certainly  a  safer  rule 
to  require  the  officer,  in  making  his  return,  to  show  the  fact* 
constituting  his  levy,  and  leave  the  conclusion  as  to  its  suffi- 
ciency to  the  court,  than  to  permit  the  officer  to  state  the  conclu- 
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Bion.  Such  acts  many  times  involve  vast  interests,  and  the  con- 
clusion may,  with  greater  safety  to  parties,  be  left  to  the  court, 
when  fully  advised  as  to  the  law  and  facts,  than  to  the  officer 
executing  the  writ. 

3.  There  is  an  earnest  contention  by  appellants  that  the  case 
involves  no  issue  as  to  the  "'^^  sufficiency  of  the  levy.  It  is 
doubtless  true  that  the  original  petition  did  not  present  that 
fact  as  one  on  which  relief  was  asked,  and  there  appears  in  the 
petition  a  statement  of  a  levy  of  the  attachments.  Later,  the 
defendants,  by  cross-petition,  asking  affirmative  relief  because 
of  their  attachment  liens,  brought  in  the  grantees  of  Anderson, 
Karr,  and  Shimer,  and  numerous  pleadings  were  filed,  and, 
among  them,  an  amendment  to  the  original  petition,  by  which 
parts  of  it  were  supplemented  by  the  amendment;  so  that  there  no 
longer  remained  an  averment  of  a  levy,  but  only  of  a  pretended 
levy,  and  a  denial  that  any  interest  was  acquired  by  it.  It  also 
appears  that  Karr  and  Shimer  filed  their  answer  to  the  cross-peti- 
tion by  which  they  were  made  parties,  and  they  expressly  deny 
the  levy  of  the  attachments,  so  that  the  issue  as  to  them  is,  in 
terms  presented,  and  they  ask  that  their  rights  be  fully  protected. 
The  interests  of  Anderson,  Karr,  and  Shimer  are  so  identical 
that,  if  the  latter  succeeds,  the  former  must.  If  the  attach- 
ment is  not  sustained,  it  ends  the  case  as  to  appellants  on  all  the 
issues.  We  think  the  issue  is  presented  as  to  all  the  appellees, 
and  the  judgment  must  stand. 

Affirmed. 


ATTACHMENT— SUFFICIENCY  OF  RETURN.— Where  the  ser- 
vice of  an  attachment  In  the  case  of  real  property  is  required  to  be 
made  by  leaving  a  copy  of  the  writ  with  the  occupant  thereof,  or 
If  there  is  no  occupant,  by  leaving  a  copy  in  a  conspicuous  place 
thereon,  a  sheriff's  return  upon  the  writ  which  fails  to  show  that 
the  defendant  to  whom  a  certified  copy  was  delivered  was  an  oc- 
cupant of  the  land  sought  to  be  attached,  or  that  there  was  no  oc- 
cupant of  such  land,  or  that  a  certified  copy  of  the  writ  posted 
on  the  front  of  defendant's  dwelling-house  was  posted  in  a  con- 
spicuous place  on  such  premises,  is  insufficient:  Hall  v.  Stevenson, 
19  Or.  153;  20  Am,  St.  Rep.  803,  and  note. 
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Winters  v.  Winters. 

[102  Iowa,  53.] 

APPEAL-SHORTHAND  NOTES-DEPOSITION  AS  PART 
OF  RECORD.— If  the  evidence,  at  the  hearing  of  a  deposition,  is 
talcen  in  shorthand,  by  the  official  stenographer,  and,  after  its  in- 
troduction, is  Immediately  certified  as  required  by  law,  and  filed,  it 
thereby  becomes  a  part  of  the  record  without  any  order  to  that 
effect. 

APPEAI^SHORTHAND  NOTES— SKELETON  BILL  OF 
EXCEPTIONS— SUFFICIENT  REFERENCE  TO  EVIDENCE.— 
If  a  slteleton  bill  of  exceptions  directs  the  cleric  to  insert  a  deposi- 
tion or  oral  testimony,  '"as  shown  by  the  minutes  of  the  shorthand 
reporter,"  talien  upon  the  hearing  of  the  deposition,  the  evidence 
is  referred  to  with  sufficient  certainty,  and  the  notes  of  the  reporter, 
certified  as  required  by  law  and  filed,  sufficiently  identify  the  dep- 
osition. 

TRIAI^OBJECTION  TO*  INCOMPETENT  WITNESS.— If  a 
witness  Is  made,  by  statute,  incompetent  to  testify  at  all,  objection 
must  be  made  when  he  is  sworn. 

TRIAL— DEPOSITION.— AN  OBJECTION  TO  THE  COM- 
PETENCY  OF  EVIDENCE,  talfen  on  the  hearing  of  a  deposition, 
may  be  made  for  the  first  time  at  the  trial. 

TRIAL— DEPOSITION— OBJECTION  TO  COMPETENCY 
OF  EVIDENCE— PRIVILEGED  COMMUNICATIONS.— Under  a 
statute  providing  that  no  exceptions  to  depositions  other  than  for 
Incompetency  or  irrelevancy  can  be  regarded  unless  made  by  mo- 
tion before  the  case  is  reached  for  trial,  an  exception  to  the  deposi- 
tion of  a  physician,  on  the  ground  that  it  reveals  confidential  com- 
munications, may  be  made  for  the  first  time  at  the  trial,  because 
the  objection  goes  to  the  competency  of  the  evidence,  and  not  to 
the  witness. 

WITNESSES— PHYSICIAN— ADMISSIBILTY  OF  PRIV- 
ILEGED COMMUNICATION  ON  PROBATE  AND  CONTEST  OF 
WILL.— In  a  contest  over  the  proof  of  a  will,  where  there  Is  a  dis-* 
pute,  as  to  the  testamentary  capacity  of  the  testator,  between  the 
devisee  or  legal  representative,  and  the  heirs  at  law,  all  claiming 
tinder  the  deceased,  the  attending  physician  may  be  called  as  a 
witness,  by  either  party,  and  examined  as  to  Information  acquired 
in  his  professional  capacity,  although  the  statute  prohibits  the  dis- 
closure of  such  information  unless  the  party  for  whose  benefit  tlie 
prohibition -is  made  waives  his  right  thereunder.  The  privilege  can- 
not be  urged,  in  such  a  case,  because  the  proceedings  are  not  ad- 
verse to  the  estate,  and  the  interest  of  the  deceased  as  well  as  of 
the  estate  Is,  that  the  truth  be  ascertained;  but  the  court  may,  in 
its  discretion,  and  where  necessary,  prevent  the  memory  of  the  dead 
from  being  blacliened  by  such  testimony. 

Contest  over  the  proof  of  a  paper  purporting  to  be  the  last 
will  of  M.  F.  Winters,  deceased,  who  left,  surviving  him,  his 
widow,  Catherine  Winters,  and  his  brother  and  only  heir,  John 
C.  Winters.  The  paper  left  to  the  widow  all  of  the  decedent's 
property  and  named  her  as  executrix,  without  bond.  John  C. 
Winters  filed  objections  thereto,  alleging  a  want  of  testamentaiy 
capacity,  and  the  exercise  of  undue  influence.  The  will  was 
established  and  the  contestant  appealed. 
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Babb  &  Withrow  and  Blake  &  Blake,  for  the  appellant. 

McCoid  &  Finley  and  T.  M.  McAdam,  for  the  appellee. 

*^  LADD,  J.  The  will  in  controversy  bears  date  January  2, 
1895,  nineteen  days  prior  to  the  death  of  Winters.  For  some 
weeks  previous  to  December  24th,  preceding  his  death,  he  had 
been  at  Hot  Springs,  Arkansas,  and  while  there  was  treated  for 
his  ailments  by  A.  F.  Sanders,  a  practicing  physician  of  that 
place.  The  contestant  took  the  deposition  of  this  doctor,  and 
when  he  offered  to  read  it  in  evidence,  the  proponent  objected 
to  the  interrogatories  as  incompetent.  This  '^  objection  waa 
sustained  by  the  court,  and  the  testimony  of  the  witness  excluded. 
2s' 0  objection  was  made  at  the  time  of  the  taking  of  the  depo- 
sition, and  no  written  motion  or  exception  with  reference  thereto 
filed.  The  only  questions  argued  relate  to  the  exclusion  of  this 
evidence. 

1.  The  appellee  moves  to  strike  from  the  abstract  that  part 
containing  the  deposition  of  Sanders,  on  the  ground  that  the 
same  is  not  identified  in  the  skeleton  bill  of  exceptions.  Such 
bill  directs  the  clerk  to  insert  the  depositions  or  oral  testimony 
*'as  shown  by  the  minutes  of  the  shorthand  reporter  taken  upon 
said  hearing."  This  refers  to  the  evidence  with  sufficient  cer- 
tainty: Yount  V.  Carney,  91  Iowa,  559.  The  evidence  was  taken 
down  in  shorthand  by  the  official  stenographer,  and,  after  its  in- 
troduction, was  immediately  certified  as  required  by  law,  filed, 
and  thereby  became  a  part  of  the  record.  No  order  therefor  was 
necessary:  Bunyan  v.  I^oftus,  90  Iowa,  124.  The  notes  of  the 
reporter  clearly  identify  this  deposition.     The  errors  on  the  ad- 

,  mission  or  the  exclusion  of  evidence  were,  therefore,  properly 
preserved:  Fleming  v.  Stearns,  79  Iowa,  258;  Hood  v.  Chicago 
etc.  Ry.  Co.,  95  Iowa,  331.  Only  two  assignments  of  error  are 
argued,  and  appellee  urges  that  these  are  not  specifically  stated. 
They  are  stated,  however,  with  as  much  particularity  as  the  cir- 
cumstances of  the  case  will  permit. 

2.  To  the  interrogatories  in  the  deposition  of  Sanders,  con- 
cerning the  condition  of  the  deceased,  and  his  opinion  of  his 
mental  condition,  derived  while  acting  as  his  physician,  the  ob- 
jection of  incompetency  was  urged  and  sustained.  It  is  insisted 
that  this  ruling  was  erroneous,  because  made  for  the  first  time 
at  the  trial.  No  exceptions  to  depositions  other  than  for  incom- 
petency or  irrelevancy  *^**  can  be  regarded  unless  made  by  motion 
before  the  case  is  reached  for  trial:  Code,  sec.  3751.  The  objec- 
tion of  incompetency,  without  more,  goes  to  the  evidence,  and 
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not  to  the  witness:  White  v.  Smith,  54  Iowa,  233;  Ball  v.  Keokuk 
etc.  Ey.  Co.,  74  Iowa,  132.  Where  the  witness  is  made  by  the 
statute  incompetent  to  testify  at  all,  objection  must  be  made 
when  he  is  sworn:  Watson  v.  Riskamire,  45  Iowa,  231.  In  Bur- 
ton V.  Baldwin,  61  Iowa,  283,  it  is  held  that  objection  to  the 
testimony  of  a  witness  to  personal  transactions,  or  communica- 
tions, prohibited  by  section  3639  of  the  code,  is  timely  if  made 
during  the  trial.  This  section  is  so  similar  to  section  3643  of  the 
code  that  the  ruling  must  control  in  this  case.  It  seems  to  be 
there  held  that  if  the  witness  is  only  prohibited  from  testifying 
with  respect  to  some  particular  matter,  but  is  otherwise  compe- 
tent, then  the  objection  on  the  ground  of  incompetency  may  be 
urged  at  the  time  the  deposition  is  offered  in  evidence.  While 
the  opinion  in  Burton  v.  Baldwin,  61  Iowa,  283,  does  not  refer 
to  the  ruling  in  Greedy  v.  McGee,  55  Iowa,  759,  the  latter  must 
be  regarded  as  overruled.  It  follows  that  the  objection  waa 
made  in  apt  time. 

3.  The  important  question  in  this  case  is,  whether  the  deposi- 
tion of  Dr.  Sanders  may  be  received  in  evidence,  when  offered 
by  the  contestant.  Section  3643  of  the  code  is  as  follows:  "No 
practicing  attorney,  counselor,  physician,  surgeon,  minister  of 
the  gospel,  or  priest  of  any  denomination  shall  be  allowed,  in 
giving  testimony,  to  disclose  any  confidential  communication 
properly  intrusted  to  him  in  his  professional  capacity,  and  nec- 
essary and  proper  to  enable  him  to  discharge  the  functions  of 
his  office  according  to  the  usual  course  of  practice  and  discipline. 
Such  prohibitions  shall  not  apply  to  cases  where  the  party  in 
whose  favor  the  same  are  made  waives  the  *''  right  conferred." 
On  the  authority  of  Denning  v.  Butcher,  91  Iowa,  425,  this  evi-- 
dence,  if  offered  by  the  proponent,  should  have  been  received, 
though  no  executor  had  been  appointed.  Ought  it  to  be  re- 
jected when  offered  by  an  heir  at  law?  At  common  law,  con- 
fidential communications  to  a  physician  were  not  privileged, 
and  they  are  only  so  made  by  statute.  Those  to  an  attorney, 
however,  were  privileged,  and  it  was  held  that  the  attorney  might 
not  divulge  without  the  consent  of  the  client  while  living,  but 
that,  after  his  death,  in  a  contest  between  a  stranger  and  an 
heir,  devisee,  or  personal  representative,  the  latter  might  waive 
the  privilege  and  examine  the  attorney  concerning  the  confiden- 
tial communicatioris,  though  the  stranger  was  not  permitted  to 
do  so;  and,  in  a  controversy  between  heirs  at  law,  devisees,  and 
personal  representatives,  the  claim  that  the  communication  was 
privileged  could  not  be  urged,  because,  in  such  a  case,  the  pro- 
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ceedings  were  not  adverse  to  the  estate,  and  the  interest  of  the 
deceased,  as  well  as  of  the  estate,  was,  that  the  truth  be  ascer- 
tained: Hageman  on  Privileged  Communications,  sec,  84;  Eus- 
sell  V.  Jackson,  9  Hare,  387;  In  re  Layman's  Will,  40  Minn.  371; 
Scott  V.  Harris,  113  111.  451;  Doherty  v.  O'Callaghan,  157  Mass. 
90;  34  Am.  St.  Eep.  258;  Blackburn  v.  Crawfords,  3  Wall.  175. 
Does  the  statute  change  the  common-law  rule  with  reference 
to  attorneys,  or  only  extend  it  so  as  to  include  other  professions? 
■  The  authorities  bearing  on  this  question  are  conflicting,  though ' 
not  numerous.  Under  a  statute  requiring  the  privilege  to  be 
"expressly  waived  by  the  patient,"  the  court  of  appeals  of  New 
York  held  that  the  seal  of  secrecy  remains  forever  unless  re- 
moved by  the  patient  himself:  Westover  v.  Aetna  Life  Ins.  Co., 
99  N.  Y.  56;  52  Am.  Eep.  1;  Eenihan  v.  Dennin,  103  N.  Y.  573; 
57  Am.  Eep.  770.  This  ruling  •***  was  contrary  to  the  practice 
followed  in  that  state  for  many  years  (Allen  v.  Public  Adminis- 
trator, 1  Bradf.  221),  and  the  legislature  amended  the  statute  in 
1893,  allowing  the  privilege  to  be  waived  by  executor,  surviving 
husband,  widow,  heir  at  law,  or  next  of  kin  in  a  proceeding  to 
probate  the  will  of  the  patient.  The  supreme  court  of  Indiana 
seems  to  have  followed  the  cases  cited  in  excluding  the  evidence 
when  offered  by  the  heir  at  law:  Heuston  v.  Simpson,  115  Ind. 
62;  7  Am.  St.  Eep.  409.  It  is  held  otherwise  in  Morris  v.  Mor- 
ris, 119  Ind.  341,  where  the  court  permitted  the  administrator 
with  the  will  annexed  to  call  the  attending  physician  as  a  witness, 
saying  'Tie  was  the  representative  of  the  testator,  and  was  seek- 
iDg  to  maintain  his  will,  Eind  had  the  right,  we  think,  as  such  rep- 
resentative, to  call  the  attending  physician  who  attended  the  tes- 
tator in  his  last  illness  to  prove  the  condition  of  his  mind  at  the 
time  the  will  was  executed.'*  In  In  re  Flint's  Estate,  100 
Cal.  391,  it  is  held  that  the  privilege  cannot  be  waived  by  an 
heir  at  law  in  a  contest  with  the  devisee.  These  decisions  are 
based  on  the  ground  that  the  executor  or  devisee  represents 
the  deceased,  and  the  evidence  is  offered  to  sustain  the  will, 
which  it  is  the  policy  of  the  law  to  maintain.  The  particular 
vice  in  the  reasoning  in  these  cases,  in  making  the  distinction 
between  the  heir  at  law  and  the  devisee,  is  the  assumption  that 
the  paper  in  dispute  is  the  will  of  the  deceased.  The  statutes 
are  for  the  benefit  of  the  patient  while  living  and  of  his  estate 
when  dead.  The  very  purpose  of  the  contest  is  to  determine 
whether  the  deceased  in  fact  made  a  will,  who  shall  be  his  rep- 
resentative, and  who  is  entitled  to  his  estate.  If  he  did  not  have 
testamentary  capacity,  then  the  paper  was  not  his  will,  and  it  is 
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not  the  policy  of  the  law  to  maintain  such  an  instniment.  It 
is  undoubtedly  the  policy  of  the  law  to  uphold  the  ^^  testamen- 
tary disposition  of  property,  but  not  until  it  is  ascertained 
whether  such  a  disposition  has  been  made.  The  same  presump- 
tions are  indulged  in  favor  of  the  validity  of  the  will  as  of  other 
written  instruments.  The  paramount  purpose  in  the  first  in- 
stance should  be  to  ascertain  whether  the  instrument  presented 
is  in  fact  the  will  of  the  deceased.  And  no  one  can  be  said  to 
represent  the  deceased  in  that  contest,  for  he  could  only  be  in- 
terested in  having  the  truth  ascertained,  and  his  estate  can  only 
be  protected  by  establishing  or  defeating  the  instrument  as  the 
truth  so  ascertained  may  require.  The  testimony  of  the  attend- 
ing physician  is  usually  reliable,  and  often  controlling,  and  to 
place  it  at  the  disposal  of  one  party  to  such  a  proceeding  and 
withhold  it  from  the  other  would  be  manifestly  partial  and  un- 
just. Such  testimony,  ordinarily,  relates  to  the  capacity  of  the 
deceased,  and  could  rarely  be  perverted  to  the  injury  of  character. 
Should  it  ever  be  necessary,  the  court  might  well,  in  its  discre- 
tion, prevent  blackening  the  memory  of  the  dead.  The  lan- 
guage of  the  statute  quoted  indicates  no  intention  on  the  part  of 
the  legislature  to  change  the  common-law  rule  with  reference  to 
confidential  communications  to  attorneys,  and  it  is  difficult  to 
understand  why  the  rule  of  exclusion  should  apply  in  the  case 
of  a  physician  and  not  of  an  attorney.  The  statute  places  both 
on  the  same  ground.  As  said  in  Denning  v.  Butcher,  91  Iowa, 
425:  "The  settled  practice  in  this  state  has  been  to  receive  the 
testimony  of  the  attending  physician  touching  the  testator's 
physical  and  mental  condition  at  and  prior  to  the  time  of  the 
execution  of  the  will;  and  unless  the  reasons  are  obvious  and  ur- 
gent, and  a  proper  construction  of  the  statute  requires  it,  no  rule 
should  be  established  which  will  set  aside  a  practice  long  recog- 
nized as  proper  and  necessary." 

*"  It  is  not  very  material  to  the  result  whether  we  say  the 
heir  or  devisee  may,  in  the  interest  of  the  estate  of  the  deceased, 
waive  the  privilege,  or  that  the  statute  does  not  apply  to  a  case 
where  the  proceedings  are  not  adverse  to  the  estate,  and  the 
interest  of  the  deceased  as  well  as  his  estate  could  only  be  the 
determination  of  the  truth.  In  either  event,  we  hold  that  in  a 
dispute  between  the  devisee  or  legal  representative  and  the  heirs, 
at  law,  all  claiming  under  the  deceased,  the  attending  physician 
may  be  called  as  a  witness  by  either  party;  Thompson  v.  Ish,  9& 
Mo.  160;  17  Am.  St.  Kep.  553. 

Reversed. 
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EVIDENCE— WITNESSES  —COMPETENCY  —  OBJECTIONS.— 

Objections  to  evidence  must  be  made,  if  at  all,  when  it  is  offered. 
They  cannot  be  raised  for  the  first  time  in  the  appellate  court: 
Parke  v.  Foster,  2G  Ga.  465;  71  Am.  Dec.  221,  and  note.  An  ob- 
jection to  evidence  as  incompetent  is  waived  unless  made  when 
the  evidence  is  offered:  Wait  v.  Maxwell,  5  Pick.  217;  16  Am.  Dec. 
391.  An  objection  to  the  competency  of  a  witness  must  be  made, 
if  his  incompetency  is  known,  before  he  is  examined  in  chief;  at 
least.  It  cannot  be  made  after  cross-examination:  Pillow  v.  South- 
western etc.  Imp.  Co.,  92  Va.  144;  53  Am.  St.  Kep.  804. 

WITNESSES— PHYSICIANS— PROBATE  OF  WILL— PRIVI- 
LEGE OF  COMMUNICATIONS  BETWEEN  PHYSICIANS  AND 
PATIENTS— WAIVER.— A  patient  may  waive  the  protection  af- 
forded by  statute  aj^ainst  calling  his  physician  to  give  evidence  of 
information  acquired  in  a  professional  character;  and  what  he  may 
do  in  his  lifetime  those  who  represent  him  after  his  death  may 
also  do,  for  the  purpose  of  protecting  interests  claimed  under  him. 
When,  therefore,  the  dispute  is  between  the  devisee  and  heirs  at 
law  of  a  testator,  all  claiming  under  the  deceased,  either  the  devisee 
or  heirs  may  call  the  testator's  attending  physician  as  a  witness: 
Thompson  v.  Ish,  99  Mo.  160;  17  Am.  St.  Rep.  552,  and  monographic 
note  thereto  on  when  a  physician  may,  and  may  not,  testify,  and 
In  which  contrary  views  are  asserted.  See,  also,  Welch  v.  Adams, 
63  N.  H.  344,  56  Am.  Rep.  521,  holding  that  a  statute  prohibiting  a 
party  from  testifying  where  the  adverse  party  is  an  executor,  ap- 
plies to  proceedings  for  the  probate  of  a  will.  If  the  real  question 
in  the  case  is  whether  there  is  a  will  or  not,  all  the  parties  have  .a 
right  to  testify  upon  that  question:  Note  to  Welch  v.  Adams,  56  Am. 
Rep.  528. 


State  v,  Eifert. 

[102  Iowa,  188.] 

FRAUDULENT  BANKING.— AN  INDICTMENT  for  fraudn- 
nlent  banking  sufficiently  states  who  was  Injured  or  defrauded,  and 
who  was  the  owner  of  the  deposit,  where  it  charges  that  the  banker, 
knowing  himself  to  be  Insolvent,  accepted  a  deposit  from  a  person 
named. 

WITNESSES.— A  CROSS-EXAMINATION  must  be  confined 
to  the  matters  about  which  the  direct  testimony  was  given. 

WITNESSES  —  CROSS-EXAMINATION  —  FRAUDULENT 
BANKING.— If  a  banker,  upon  an  Indictment  for  fraudulent  bank- 
ing, in  accepting  a  deposit,  knowing  himself  to  be  Insolvent,  at- 
tempts to  show  his  want  of  connection  with  the  transaction 
charged  by  testifying  that  early  on  the  morning  of  the  day  when 
the  deposit  was  made,  he  left  the  town  where  his  bank  was  located, 
and  went  to  a  city  named;  that,  prior  to  going,  he  had  a  conversa- 
tion with  his  son  about  receiving  deposits  on  that  day;  that  he  told 
him  he  was  going  to  the  place  named  to  look  the  ground  over;  that, 
if  things  did  not  look  favorable,  he  would  send  the  son  a  telephone 
message,  not  to  receive  any  more  deposits,  and  to  stop  doing  busi- 
ness; and  that  he  did  send  him  such  a  message— the  cross-examina- 
tion need  not  be  confined  to  what  the  defendant  did  at  the  city 
named,  but  may  be  extended  to  any  matter  which  tends  to  contra- 
dict his  testimony  in  chief,  or  which  more  fully  discloses  his  con- 
nection with  the  deposit. 

AM.  bT.  Kkp.,  Vou  LXlil.— 28 
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WITNESSES-CROSS-EXAMINATION— WAIVER  OF  ER- 
ROR.—If  a  defendant  Is  required,  on  cross-examination,  and  against 
his  objection,  to  testify  to  certain  facts,  any  error  connected  witli 
such  cross-examination,  even  if  it  is  improper,  is  waived  by  the  de- 
fendant where  he,  in  the  further  progress  of  the  trial,  testifies  to  ti^e 
same  facts  without  objection. 

FRAUDULENT  BANKING— BANKER  IS  GUILTY  OF, 
WHEN.— If  a  banker,  knowing  his  bank  to  be  insolvent,  leaves  it 
for  a  distant  city  and  telephones  his  son,  left  in  charge  of  the  bank, 
not  to  receive  any  more  deposits,  but  to  close  the  bank,  and  the  son. 
after  receiving  such  message,  ignores  it,  and  accepts  a  deposit  be- 
fore closing,  and  the  father,  upon  his  return,  is  made  acquainted 
with  what  has  been  done,  and  fails  to  repudiate  the  transaction,  but, 
on  the  contrary,  retains  the  money  and  includes  it,  some  days  later, 
In  a  general  assignment  for  the  benefit  of  his  creditors,  the  banker 
!s  guilty  of  the  offense  of  receiving  and  accepting  a  deposit  know- 
ing himself  to  be  insolvent. 

FRAUDULENT  BANKING— EVIDENCE  OF  RECEIVING 
DEPOSIT.— Upon  the  trial  of  a  banker  for  fraudulent  banking,  in 
receiving  a  deposit  knowing  himself  to  be  Insolvent,  the  fact  that 
the  defendant  received  and  accepted  the  deposit  is  proved  by  show- 
ing that  it  was  received  by  the  cashier  or  agent  of  the  defendant, 
under  his  authority,  without  showing  that  it  was  received  by  him 
personally,  or  that  he  was  present  wien  It  was  received. 

FRAUDULENT  BANKING— EVIDENCE  OF  RECEIVING 
DEPOSIT— UNAUTHORIZED  ACT— INSTRUCTION.— Upon  the 
trial  of  a  banker  for  fraudulent  banking,  in  receiving  a  deposit 
knowing  the  bank  to  be  insolvent,  it  Is  proper  to  instruct  the  jury 
that  the  defendant  "knowingly  accepted  and  received"  the  deposit, 
though  it  was  received  against  his  express  orders,  when  he,  after 
knowledge  of  Its  being  made,  accepted  it  as  a  deposit,  and 
treated  it  as  a  part  of  the  assets  of  the  bank;  as  such  instruction 
places  the  acceptance  of  the  deposit  on  the  defendant's  own  act. 
and  not  on  the  ratification  of  the  act  of  his  cashier,  who  disregarded 
his  orders. 

FRAUDULENT  BANKING— DEFENSE.— It  is  no  defense  to 
an  indictment  for  fraudulent  banking,  in  receiving  a  deposit  know- 
ing the  bank  to  be  Insolvent,  that  the  depositor  might  pursue  the 
deposit  as  a  trust  fund. 

INSTRUCTIONS  —  CORRECT  STATEMENT  OF  LAW 
STANDING  ALONE— EVIDENCE.— If  part  of  an  instruction  is  a 
correct  statement  of  the  law,  it  is  not  erroneous,  though  there  is  no 
evidence  to  which  it,  standing  alone,  can  apply,  if  it  aids  to  make 
plain  that  which  follows  in  the  instruction. 

Indictment  for  fraudulent  banking,  resulting  in  a  conviction 
and  sentence  to  the  penitentiary.     The  defendant  appealed. 

Gibson  &  Dawson,  for  the  appellant. 

Milton  Eemley,  attorney  general,  and  Jesse  A.  Miller,  for  the 
appellee. 

i»«  KINNE,  J.  1.  The  indictment  charges  the  defendant 
with  the  crime  of  fraudulent  banking,  committed  as  follows: 
"The  said  Henry  Eifert,  on  the  fifteenth  day  of  August,  in  the 
year  of  our  Lord  1893,  in  the  county  aforesaid,  being  then  and 
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there  engaged  in  the  banking  and  deposit  business,  nnder  the 
name  and  style  of  Bank  of  Tripoli,  and  then  and  there  being 
insolvent,  and  well  knowing  himself  to  be  insolvent,  did  know- 
ingly accept  and  ^^'^  receive  from  C.  H.  Mohling  a  deposit  in 
his  banking  and  deposit  business,  the  sum  of  one  hundred  dol- 
lars, consisting  of  gold  and  silver  money,  national  bank  bills;^ 
United  States  treasury  notes  and  currency,  and  other  notes,  bill3>  j 
and  drafts  circulating  as  money  and  currency,  the  particular 
description  being  to  the  grand  jury  unknown,  to  the  amount  and 
of  the  value  of  one  hundred  dollars,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided."  The  sufficiency  of 
this  indictment  was  questioned  by  a  demurrer,  which  was  over- 
ruled, and  an  exception  taken.  It  is  urged  that  it  is  defective, 
in  that  it  does  not  state  whom  the  money  alleged  to  have  been 
deposited  belonged  to,  or  who  was  the  owner  of  it,  or  entitled 
to  its  possession;  that  it  fails  to  aver  who,  if  any  one,  was  de- 
frauded. Section  1  of  the  act  against  fraudulent  banking  pro- 
hibits any  bank,  banking-house,  or  party  engaged  in  banking 
or  deposit  business  from  accepting  or  receiving  on  deposit  any 
money  when  such  banking-house  or  deposit  office,  firm,  or  party 
is  insolvent:  Acts  Eighteenth  General  Assembly,  c.  153,  sec.  1. 
Section  2  is  as  follows:  "If  any  such  bank,  banking-house,  ex- 
change broker,  or  deposit  office,  firm,  company,  corporation  or 
party,  shall  receive  or  accept  on  deposit  any  such  deposits  as 
aforesaid,  when  insolvent,  any  officer,  director,  cashier,  manager, 
member,  party,  or  managing  party  thereof,  knowing  of  such 
insolvency,  who  shall  knowingly  receive  or  accept,  be  accessory 
to,  or  permit  or  connive  at  the  receiving  or  accepting  on  deposit 
therein,  or  thereby,  any  such  deposits  as  aforesaid,  shall  be  guilty 
of  a  felony,  and,  upon  conviction,  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  a  term  not  to  exceed  ten  years,  or  by 
imprisonment  in  the  county  jail  not  to  exceed  one  year,  or  both 
fine  and  imprisonment,  the  fine  not  to  exceed  ten  thousand  dol- 
lars": Acts  Eighteenth  ^"*  General  Assembly,  c.  153,  sec.  2. 
In  support  of  the  contention  that  the  indictment  is  defective 
because  it  fails  to  state  the  name  of  the  injured  party,  counsel 
rely  upon  cases  decided  by  this  court  wherein  it  was  held  that  the 
indictment,  in  certain  cases,  must  set  out  the  name  of  the  person 
injured,  or  attempted  to  be  injured.  We  do  not  think  it  is  nec- 
essary to  discuss  these  cases.  Let  it  be  conceded  that  the  indict- 
ment in  this  case  must  show  who  the  injured  party  is,  and  we 
think  it  must  be  held  to  conform  to  the  law  in  that  resppct.  It 
occurs  to  us  that  one  reading  this  indictment  would  at  onco 
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understand  that  the  charge  was  that  the  money  belonged  to  the 
person  making  the  deposit;  that  he  was  the  owner.  If  the  act 
complained  of  is  stated  with  such  a  degree  of  certainty,  in  or- 
dinary and  concise  language,  and  in  such  a  manner,  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended  to 
be  charged,  it  is  sufficient:  Code,  sec.  4305.  Can  there  be  any 
doubt  that  such  a  person,  on  reading  this  indictment,  would 
understand  that  it  charged  that  the  defendant,  knowing  that  he 
was  insolvent,  did  knowingly  receive  a  deposit  of  money  from 
Mohling,  and  that  it  was  his  money  which  was  thus  deposited? 
We  think  not.  Now,  one  may  own  money,  and  may  send  it  by 
some  one  to  be  deposited  in  a  bank,  but  we  should  not  speak  of 
the  mere  carrier  of  the  money  as  a  depositor,  but  the  one  for 
whom  it  was  in  fact  taken  to  the  bank  would  be  the  depositor. 
The  owners  of  money  deposited  in  a  bank  are  the  depositors  of 
that  bank;  that  is,  they  are  the  people  who  made  the  deposits. 
We  think  that,  read  in  the  light  of  the  requirements  of  our 
statute,  the  indictment,  to  the  common  understanding,  as  fair- 
ly charges  that  Mohling  was  the  injured  party  as  if  it  had  in 
express  terms  stated  that  he  owned  the  money  which  he  de- 
posited. 

^^'^  2.  It  is  strenuously  urged  that  the  court  erred  in  permit- 
ting certain  questions  to  be  asked  the  defendant  on  cross-exami- 
nation. It  appeared  from  the  direct  examination  that  the  de- 
fendant undertook  to  state  his  connection,  or  rather  want  of 
connection,  with  the  making  of  the  alleged  deposit.  He  testified 
that  he  left  town  that  morning  early,  and  went  to  Waverly;  that, 
prior  to  going,  he  had  a  conversation  with  his  son  about  receiv- 
ing deposits  on  that  day;  that  he  told  him  he  was  going  to  Wav- 
erly to  look  the  ground  over;  and  that,  if  things  did  not  look 
favorable,  he  would  send  the  son  a  telephone  message,  through  a 
party  who  was  with  him,  not  to  receive  any  more  deposits,  and 
to  stop  doing  business;  that  he  sent  the  message  to  his  son  ta 
stop  doing  business,  and  not  to  receive  any  more  deposits.  On 
cross-examination,  over  the  defendant's  objection,  he  was  re- 
quired to  testify  when  he  returned  from  Waverly  to  Tripoli,  and 
how  long  he  remained  in  Tripoli,  and  as  to  whether  he  found 
any  deposits  had  been  made  after  2  o'clock  that  day.  The  law, 
undoubtedly,  is  that  the  cross-examination  must  be  confined  to 
the  matters  about  which  the  direct  testimony  is  given.  It  ia 
contended  that  on  cross-examination  the  state  was  limited  to 
what  the  defendant  did  at  Waverly.  We  do  not  think  so.  The 
defendant  was  put  upon  the  stand  to  show  that  Mohling's  de- 
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posit  was  received  without  his  knowledge  and  against  his  in- 
fitnictions;  and  to  show  such  facts,  he  testified  as  we  have  stated. 
The  defendant  having  undertaken  to  explain  his  connection,  or 
Tvant  of  connection,  with  this  deposit,  and  to  show  that  it  was  re- 
ceived without  his  knowledge  and  against  his  will,  any  line  of 
■cross-examination  which  tended  to  contradict  his  testimony  in 
chief,  or  which  more  fully  disclosed  his  connection  with  this 
deposit,  was  proper.  There  was  no  error  in  ^^^  the  rulings  in 
this  respect.  Even  if  the  cross-examination  was  improper,  the 
defendant  waived  any  error  connected  therewith,  because,  in  the 
further  progress  of  the  trial,  he  testified  to  the  same  facts  without 
objection:  State  v.  Wickliff,  95  Iowa,  386;  Strong  v.  Iowa  Cent. 
Ey.  Co.,  94  Iowa,  380;  Bailey  v.  Bailey,  94  Iowa,  598. 

3.  The  eighth  paragraph  of  the  court's  charge  reads:  "In  de- 
termining whether  the  defendant  received  or  accepted  the  al- 
leged deposit  of  C.  H.  Mohling,  you  are  instructed  that  it  is  not 
necessary  that  the  evidence  should  show,  or  that  you  should  find, 
that  the  defendant  in  person  received  such  deposit,  nor  that  he 
was  personally  present  when  it  was  received  from  said  Mohling, 
if  received  at  all;  it  is  enough  if  it  was  received  by  the  cashier  or 
agent  of  defendant  under  his  authority.  But  you  are  further 
instructed  that  even  though  the  defendant  instructed  Theodore 
Eifert  to  close  the  bank,  and  refuse  to  receive  or  accept  further 
deposits,  and  that,  after  such  instructions  to  so  refuse  deposits, 
the  said  Theodore  Eifert  did  accept  and  receive  from  said  Mohl- 
ing the  deposit  in  question,  if  so  you  find  from  the  evidence,  still, 
if  the  defendant,  with  knowledge  thereof,  accepted  and  retained 
as  a  deposit  the  amount  so  received  from  said  Mohling  by  said 
Theodore  Eifert,  and  placed  among  and  treated  it  as  a  part  of  the 
funds  or  assets  of  the  bank,  having  full  knowledge  from  what 
source  and  under  what  circumstances  and  by  whom  it  was  re- 
ceived, he  will  be  deemed  to  have  knowingly  accepted  such  sum 
-as  a  deposit.  If,  however,  such  deposit  was  so  received  without 
his  authority,  and  was  not  accepted  by  him,  if  at  all,  with  full 
knowledge  of  the  manner  and  circumstances  of  its  being  depos- 
ited, if  at  all,  then  he  will  not  be  deemed  to  have  knowingly  re- 
ceived or  accepted  such  deposit."  ^"''  Exception  is  taken  to  so 
much  of  this  instruction  as  relates  to  the  action  of  the  defendant 
in  knowingly  accepting  and  retaining  the  deposit,  after  full 
knowledge  from  whom  and  under  what  circumstances  it  had 
heen  made.  The  argument  of  defendant  is  that  when  the  de- 
posit was  received  and  accepted  by  defendant's  son,  and  entered 
upon  the  books  of  the  bank  and  upon  the  depositor's  book,  the 
whole  transaction  was  concluded.     Now,  the  facts  appear  to  bo 
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that  the  son  had  for  a  long  time  been  in  the  bant,  assisting  his 
father;  that  the  father  was  in  the  city  of  Waverly  when  the  son, 
who  had  charge  of  the  bank,  received  this  deposit;  that  it  waa 
received  on  the  afternoon  of  August  15,  1893,  and  several 
hours  after  the  son  had  received  a  telephone  message  from  his 
father  to  close  the  bank  and  to  take  no  more  deposits;  that  the 
father  returned  to  Tripoli  the  same  evening,  and  then  learned 
that  this  deposit  had  been  received,  contrary  to  his  orders;  that 
said  money  was  put  into  the  assets  of  the  bank;  and  that  defend- 
ant never  paid  or  tendered  it  back  to  Mohling.  Now,  when  did 
defendant  "knowingly  accept  and  receive"  this  money,  as 
charged  in  the  indictment?  We  think  he  must  be  said  to  have 
done  so  when  he  returned  home,  and  first  knew  of  the  fact  of 
its  receipt.  If  he  had  given  no  directions  to  stop  business  and 
refuse  further  deposits,  then  it  might  be  said  that  he  should  be 
concluded  by  the  transaction  when  the  money  was  in  fact  re- 
ceived by  his  son,  who  had  authority  to  act  for  him.  But,  having 
expressly  directed  the  son  to  cease  business  and  refuse  deposits, 
he  had  no  reason  to  suspect  or  believe  that  his  orders  would  not 
be  obeyed.  It  cannot,  therefore,  be  said  that  he  knowingly  re- 
ceived and  accepted  the  deposit  when  it  was  handed  to  his  son, 
and  by  him  accepted,  without  the  father's  knowledge,  and 
against  his  express  directions.  When,  however,  he  arrived 
home  that  ***  evening,  he  became  acquainted  with  all  the 
facts;  he  then  knew  ihat  this  deposit  had  been  accepted  by  the 
son  after  he  had  directed  him  to  take  no  more  deposits;  he  knew 
who  made  the  deposit;  he  knew  he  was  then  insolvent,  and  that 
he  had  been  before  the  son  had  received  the  deposit;  and,  know- 
ing all  the  facts,  he  did  not  repudiate  the  transaction,  but  re- 
tained and  accepted  the  money,  at  the  same  time  knowing 
that  his  bank  would  never  open  again.  It  seems  to  us  that 
when  defendant,  after  full  knowledge  of  all  the  facts,  on  the 
evening  after  his  return,  failed  to  repudiate  the  act  of  his  son, 
and  took  no  steps  looking  to  a  return  of  the  deposit  to  Mohl- 
ing, he  then  knowingly  received  and  accepted  the  deposit.  It 
must  be  borne  in  mind  that  this  is  not  a  civil  action  for  damages 
for  the  recovery  of  the  money  deposited.  It  may  be  that  in  such 
a  case  recovery  could  be  had  of  the  defendant,  notwithstanding 
the  deposit  was  received  by  his  agent  contrary  to  his  directions. 
But  the  gist  of  the  offense  charged  in  the  prosecution  is  in 
knowingly  receiving  and  accepting  a  deposit;  knowing  that 
he  was  then  insolvent.  Surely  one  whose  agent,  with- 
out his  knowledge  or  authority,  and  in  disobedience  of  his  ex- 
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press  instructions,  receives  and  accepts  for  his  principal,  money 
as  a  deposit,  will  not  by  such  act  be  rendered  liable  criminally 
for  knowingly  receiving  and  accepting  the  money,  but  it  cannot 
be  doubted  that,  after  coming  into  possession  of  all  of  the  facts, 
the  principal  may  so  ratify  the  act  theretofore  done  as  to  make 
it  binding  upon  himself,  and  the  basis  of  a  criminal  liability. 
If  the  defendant  had,  on  being  acquainted  with  what  had  been 
done,  promptly  disavowed  the  act  of  his  son,  and  returned  the 
deposit  to  Mohling,  he  would  not  have  been  guilty,  as  it  could 
not  then  have  been  said  that  he  had  knowingly  received  and 
accepted  the  deposit.  It  seems  to  us  the  *®®  instruction  is  cor- 
rect, and  quite  as  favorable  to  the  defendant  as  he  had  a  right 
to  expect. 

4.  Finally,  it  is  said  that  the  verdict  is  contrary  to  the  evi- 
dence. This  conclusion  is  reached  by  counsel  on  the  theory 
that  the  acts  considered  in  the  third  division  of  this  opinion, 
and  held  by  us  to  justify  the  instruction  complained  of,  do  not, 
if  established,  show  a  violation  of  the  statute.  We  think  the 
evidence  fully  sustains  the  verdict.  Indeed,  it  is  difficult  to 
understand,  under  our  view  of  the  law,  how  the  Jury  could  have 
reached  a  different  conclusion. 

Discovering  no  error  in  the  entire  record,  the  judgment  be- 
low is  affirmed. 

SUPPLEMENTAL   OPINION   ON   REHEARING. 

GIVEN",  J,  A  rehearing  was  granted  in  this  case  that  we 
might,  with  the  aid  of  further  arguments,  reconsider  the  ob- 
jections urged  by  appellant  to  the  eighth  paragraph  of  the 
charge  to  the  jury,  or,  in  other  words,  that  we  might  review 
the  conclusion  announced  in  the  third  paragraph  of  the  opinion. 
We  have  not  at  any  time  doubted  the  correctness  of  the  opinion 
in  other  respects,  and  therefore  limit  our  present  inquiry  to 
this  one  subject.  In  said  instruction  the  jury  was  told,  in  effect, 
that  it  was  not  necessary  that  they  find  that  the  defendant  had 
in  person  received  the  deposit,  nor  that  he  was  personally  pres- 
ent when  it  was  received;  that  it  was  enough  if  it  was  received 
by  the  cashier  or  agent  of  the  defendant  under  his  authority; 
that  though  the  defendant  instructed  his  cashier  to  close  the 
bank,  and  refused  to  receive  further  deposits;  and  that  there- 
after the  cashier  did  ^""  accept  and  receive  this  deposit.  "Still, 
if  the  defendant,  with  knowledge  thereof,  accepted  and  re- 
tained as  a  deposit  the  amount  so  received  from  said  Mohling, 
by  said  Theodore  Eifert,  and  placed  among  and  treated  it  as  a 
part  of  the  funds  or  assets  of  the  bank,  having  full  knowledge 
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from  what  source  and  under  what  circumstances  and  by  whom 
it  was  received,  he  will  be  deemed  to  have  knowingly  accepted 
such  sum  as  a  deposit." 

Appellant's  first  complaint  in  his  argument  on  rehearing  is 
that  there  is  no  evidence  to  warrant  that  part  of  the  instruction 
to  the  effect  that  it  was  not  necessary  that  the  defendant  should 
have  received  the  deposit  in  person,  or  have  been  personally 
present,  nor  that  it  was  enough  if  it  was  received  under  his 
authority.  It  is  true  there  was  no  evidence  to  which  this  part 
of  the  instruction,  taken  alone,  could  apply;  but  it  was  a  cor- 
rect statement  of  the  law,  and  aided  to  make  plain  that  which 
followed  in  the  instruction.  Appellant  insists  that  in  what  fol- 
lows in  said  instruction  the  court  attempts  to  apply  to  this 
criminal  charge  the  principle  of  ratification.  He  contends  that 
a  criminal  act  cannot  be  ratified,  and  cites  in  support  1  Ameri- 
can &  English  Encyclopedia  of  Law,  430,  and  the  cases  therein 
referred  to.  The  instruction  does  not  submit  the  question  of 
defendant's  accepting  and  receiving  the  deposit  by  a  ratification 
of  what  the  cashier  had  done.  It  rests  the  question  of  accept- 
ing and  receiving  upon  whether  the  defendant  retained  the  de- 
posit, and  placed  and  treated  it  as  part  of  the  assets  of  the 
bank,  with  full  knowledge  of  the  circumstances  under  which 
it  had  been  received  by  the  cashier.  The  doctrine  of  ratifica- 
tion is  not  invoked  to  charge  the  defendant  with  having  accepted 
and  received  the  deposit  as  of  the  time  it  came  into  the  hands 
of  the  cashier.  The  case  was  submitted  upon  the  inquiry  as  ^^^ 
to  wheth-er  the  defendant  accepted  and  received  the  deposit 
after  being  informed  of  the  circumstances  under  which  it  had 
come  into  the  hands  of  the  cashier.  In  the  instruction  under 
consideration,  the  jury  was  told  that  if  the  defendant,  with 
knowledge  of  the  circumstances  under  which  the  deposit  was 
received,  accepted  and  retained  it  as  a  deposit,  and  placed  it 
among  and  treated  it  as  a  part  of  the  assets  of  the  bank,  'Tie 
will  be  deemed  to  have  knowingly  accepted  such  sum  as  a  de- 
posit." In  the  former  opinion  we  said:  "It  seems  to  us  that 
when  defendant,  after  full  knowledge  of  all  the  facts,  on  the 
evening  after  his  return,  failed  to  repudiate  the  act  of  his  son,' 
and  took  no  steps  looking  to  the  return  of  the  deposit  to  Mr. 
Mohling,  he  then  knowingly  received  and  accepted  the  de- 
posit." 

Appellant  contends  that,  if  the  defendant  and  his  bank  were 
insolvent  at  the  time  the  money  was  received,  Mr.  Mohling 
could  pursue  it  as  a  trust  fund  in  the  hands  of  either  the  de- 
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fendant  or  his  assignee,  and  recover  it  in  kind,  or  its  equiva- 
lent, if  it  had  been  so  mixed  with  other  money  as  to  destroy  its 
identity.  He  cites  Wasson  v.  Hawkins,  59  Fed.  Eep.  233,  and 
American  Trust  etc.  Bank  v.  Gueder  etc.  Mfg.  Co.,  150 
111.  336.  Whether  such  is  the  law  we  need  not  determine,  for, 
if  it  be,  it  would  apply  with  equal  force  if  the  deposit  had  been 
received  by  the  defendant  in  person,  or  by  his  authority.  If  it 
he  conceded  that  Mr.  Mohling  had  the  right  to  pursue  that  de- 
posit as  a  trust  fund,  it  does  not  follow  that  defendant  did  not 
knowingly  receive  and  accept  it.  He  not  only  failed  to  re- 
pudiate the  act  of  his  son  in  receiving  the  deposit,  and  failed 
to  return  it,  but,  within  four  days  after  its  receipt,  included 
that  money  in  a  general  assignment  made  by  him  for  the  bene- 
fit of  his  creditors.  We  have  ^^^  re-examined  the  case  with 
care,  and  reached  the  conclusion  that  the  former  opinion  is  cor- 
rect, and  it  is  therefore  adhered  to. 
Affirmed. 

ROBINSON,  J.,  dissented  from  that  portion  of  the  charge  of 
the  court  referring  to  the  consequences  of  the  defendant's  retaining 
the  deposit,  after  knowledge  of  the  circumstances  under  which  It 
was  received.  He  also  claimed  that  the  evidence  was  not  suflBcIent 
to  support  the  verdict.  The  law,  he  said,  does  not  forbid  an  insol- 
vent banker  from  retaining  a  deposit  properly  received,  but  from 
accepting  or  receiving  it;  and  whether  the  defendant  Is  guilty  does 
not  depend  merely  upon  his  having  retained  the  deposit  In  question, 
but  whether,  by  his  acts,  he  accepted  or  received  It,  within  the 
meaning  of  the  statute,  mentioned  In  the  opinion,  after  he  kne\^ 
that  it  had  been  received  by  his  agent  In  violation  of  his  instructions. 
The  evidence  showed,  he  said,  that  the  son  did  not  obey  the  mes- 
sage because  he  thought  that  his  father  took  too  gloomy  a  view  of 
the  situation;  and  that  the  defendant  was  dissatisfied  that  his  order 
had  not  been  obeyed,  but  did  nothing  with  the  money  received. 
"There  is  no  evidence,  whatever,"  said  his  honor,  "that  he  placed  it 
among  the  assets  of  the  bank.  It  had  been  received  and  placed 
with  the  funds  of  the  bank  by  his  son.  There  Is  no  pretense  that  It 
had  been  kept  apart  from  the  money  previously  In  the  bank,  nor 
that  It  could  have  been  identified  and  treated  as  a  special  deposit. 
It  is  not  shown  that  the  defendant  took  actual  possession  of  It,  but 
It  seems  to  have  remained  where  the  son  placed  it  until  the  assign- 
ment for  the  benefit  of  creditors  was  made.  The  bank  was  never 
opened  after  it  was  closed  by  the  son,  as  stated.  When  he  received 
the  deposit  of  Mohling,  the  amount  was  entered  in  the  pass-book  of 
the  latter,  and  it  is  not  shown  that  any  other  entry  was  made  In  any 
book  until  after  tlie  assignee  had  taken  possession  of  the  bank. 
The  son  then  a.sked  of  the  assignee  the  privilege  of  posting  in  the 
books  the  work  done  on  the  fifteenth  of  August    Mohling  never 
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made  any  demand  for  the  return  of  the  money  he  had  deposited, 
and  It  does  not  appear  that  it  was  ever  suggested  to  the  defendant 
by  anyone  that  the  deposit  should  be  refunded  before  he  made  the 
assignment  for  the  benefit  of  creditors.  The  entire  amount  due 
Mohling,  including  the  deposit  in  question,  was  five  hundred  and 
forty-eight  dollars  and  forty-four  cents;  and  it  is  shown  that,  before 
the  assignment  was  completed,  the  defendant  endeavored  to  have 
Mohling  commence  suit,  aided  by  attachment,  to  recover  thft 
amount  due  him,  and  represented  that,  if  he  would  do  so,  he  would 
obtain  all  of  it.  The  total  amount  due  Mohling,  including  the  de- 
posit in  question,  was  set  out  in  the  schedule  of  claims  attached  to 
the  assignment,  but  the  defendant  did  not  prepare  the  schedule. 
That  was  done  by  his  attorney  and  his  son,  and  he  does  not  appear 
to  have  given  the  fact  that  the  Mohling  claim  included  the  deposit 
in  question  any  thought,  but,  if  he  had  purposely  included  it,  that 
fact  would  not  have  shown  that  he  had  accepted  or  received  the 
money.  That  had  been  done,  in  violation  of  his  instructions,  by 
his  son,  and  the  money  so  mingled  with  the  funds  of  the  banli  that 
it  could  not  be  identified.  The  unauthorized  act  of  the  son  was 
effectual  to  create  between  the  defendant  and  Mohling  the  relation 
of  debtor  and  creditor;  Independent  Dist.  v.  King,  80  Iowa,  497,  500; 
because  It  was  the  right  of  Mohling,  in  the  absence  of  actual 
knowledge  of  the  limitation  upon  the  power  of  the  son.  to  rely  upon 
the  apparent  authority  with  which  the  defendant  had  clothed  him 
to  receive  the  deposit.  The  relation  stated,  having  been  established, 
it  could  not  have  been  changed,  and  the  money  given  the  character 
of  a  special  deposit,  without  the  consent  of  Mohling.  It  is  not 
shown  that  the  defendant  attached  to  his  assignment  an  inventory 
of  his  assets,  and  the  record  is  entirely  barren  of  evidence  to  show 
that  he  had  any  intent,  in  maliiug  the  assignment,  to  appropriate 
to  his  own  use  any  money  or  other  property  which  belonged  to 
Mohling,  or  to  alter  their  relation  in  any  manner.  The  assignee 
acquired  only  the  right  of  the  defendant  In  the  property  assigned: 
Meyer  v.  Evans,  66  Iowa,  179,  183;  Independent  Dist.  v.  King,  80 
Iowa,  497,  501.  If  Mohling  had  any  special  interest  in  or  lien  upon 
the  property  assigned  while  it  was  in  the  hands  of  the  defendant, 
tliat  interest  or  lien  could  have  been  enforced  against  the  assignee: 
Bruner  v.  Bank,  97  Tenn.  540.  It  is  my  opinion  that  the  evidence  is 
sufficient  to  show  a  civil  liability  only;  that  it  wholly  fails  to  show 
that  the  defendant  accepted  or  received  the  deposit  in  question 
within  the  meaniug  of  the  statute;  and  that  it  does  not  show  any 
act  on  his  part  done  with  a  wrongful  intent,  or  from  which  a  wrong- 
ful intent  should  be  presumed." 


WITNESSES.— CROSS-EXAMINATION  extends  only  to  the  sub- 
jects covered  by  the  direct  examination:  Enos  v.  St.  Paul  etc.  Ins. 
Co.,  4  S.  Dak.  639;  46  Am.  St.  Rep.  796,  and  note,  showing  that  it 
should  not  include  new  matter.  If  the  accused  voluntarily  testifies 
lu  his  own  behalf,  ha  occui>ies  the  same  Do&ition  as  any  other  wit- 
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ness,  is  liable  to  be  cross-examined  as  to  any  matters  pertinent  to 
the  issue,  may  be  contradicted  and  impeached  as  any  other  witness, 
aud  is  to  be  sul)jeeted  to  the  same  tests:  Quiutana  v.  State,  29  Tex. 
App.  401;  25  Am.  St.  Rep.  730.  A  party  is  allowed  to  cross-examine 
as  to  new  matter  which  is  a  part  of  the  res  gestae.  A  party  is  enti- 
tled to  bring  out  every  circumstance  relating  to  a  fact  which  an  ad- 
verse witness  is  called  to  prove:  Bank  v.  Fordyce,  9  Pa.  St.  275; 
49  Am.  Dee.  5G1. 

INSTRUCTIONS— CONSTRUCTION.— If  an  instruction  contain* 
a  complete  statement  of  a  proposition  of  law  applicable  to  the  fact» 
in  a  given  case,  it  is  good  as  part  of  a  series  containing  the  entire 
law  of  the  case.  All  of  the  instructions  must  be  considered  together, 
and  construed  with  reference  to  each  other;  Taylor  v.  Wootan,  1 
Ind.  App.  188;  50  Am.  St.  Rep.  200. 
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[102  Iowa,  206.] 

PARTY-WALLS-SPECIAL  AGREEMENT  AS  TO,  NOT  IN 
WRITING— AVHEN  VALID.— If  one  of  the  owners  of  adjoining  and 
contiguous  lots,  fronting  upon  the  same  street,  builds  a  party-wall 
on  the  line  between  the  two  lots,  upon  the  other  owner's  express 
oral  promise  and  agreement  to  pay  one-half  the  value  thereof  upoa 
its  use  by  him,  the  former  may,  without  reference  to  the  party -wall 
statute  requiring  special  agreements  about  such  walls  to  be  In 
writing,  recover  upon  the  promise,  as  at  common  law,  when  the  lat- 
ter uses  the  wall. 

PARTY-WALLS  —  PAROL  CONTRACT  CONCERNING  — 
VALIDITY  OF.— If  a  contract  is  the  same,  in  fact,  as  that  which  the 
law  malies  for  the  parties,  it  is  not  void.  Hence,  if  a  contract  as  ta 
a  party-wall  is  not  different  from  that  which  the  law  malies,  it  i* 
not  void  because  it  is  in  parol,  although  the  party-wall  statute  re- 
quires special  agreements  about  such  walls  to  be  in  writing. 

STATUTES— CONSTRUCTION— INVALID  PROVISIONS.— 
To  arrive  at  the  correct  interpretation  of  an  act  claimed  to  be  un- 
constitutional, the  invalid  portions  of  the  act  may  be  considered  in 
construing  its  other  provisions  wliich  are  confessedly  good. 

EQUITY— DISMISSAT^REMEDY  AT  LAW.— Under  a  stat- 
ute which  provides,  in  effect,  that  an  error  as  to  the  liind  of  pro- 
ceedings adopted  shall  not  cause  the  abatement  or  dismissal  of  the 
action,  but  merely  a  change  into  the  proper  proceedings,  and  a  trans- 
fer to  the  proper  doclvet,  the  fact  that  an  action  at  law  is  the  propel* 
remedy  upon  a  certain  contract  is  no  ground  for  the  dismissal  of  a 
suit,  in  equity,  upon  such  contract. 

PARTY-WALLS— STATUTE— CONSTITUTIONALITY  OF— 
TAKING  OF  PRIVATE  PROPERTY.— The  validity  of  a  party-wall 
statute  which  gives  a  lot-owner  the  right  to  build  a  wall  not  more 
than  eighteen  inches  wide,  one-half  upon  the  land  of  his  neighbor, 
and  to  recover  from  the  latter  one-half  the  expense  thereof  when 
he  shall  use  the  wall,  is  not  free  from  doubt,  but,  as  it  is  not  plainly- 
unconstitutional,  in  contravening  provisions  with  reference  to  jiri- 
vate  property,  it  will  be  upheld  as  a  valid  exercise  of  the  police- 
power,  and  as  resting  on  the  principle  that  equtl'^^y  l*  faulty. 

PARTY-WALLS— STATUTE— CONSTITUTIONALITY  '^*"- 
LONG-OONTINUED  ACQUIESCENCE.— A  party-wall  statute  giv- 
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Ing  a  lot-owner  the  right  to  build  a  wall  not  more  than  eighteen 
Inches  wide,  one-half  upon  the  land  of  his  neighbor,  and  to  recover 
from  the  latter  one-half  the  expense  thereof  when  he  shall  use  the 
wall  does  not  so  plainly  violate  a  constitutional  provision  prohibit- 
ing private  property  to  be  talien  for  private  use  without  compen- 
sation, that  it  can  be  held  invalid  where  it  has  been  generally  ac- 
cepted and  recognized  as  valid  and  enforceable  for  more  than  forty 
years. 

MECHANIC'S  LIEN— CONTRACT  AS  TO  PARTY-WALL.— 
While  an  express  promise  to  pay  one-half  of  the  value  of  a  party- 
wall  Is  enforceable  against  an  adjoining  owner  who  uses  the  wall, 
the  plaintiff  is  not  entitled  to  a  mechanic's  lien  on  the  defendant's 
property  for  such  amount. 

Suit  in  equity  to  establish  and  foreclose  a  mechanic's  lien, 
brought  by  the  Swifts  against  Calnan.  The  parties  owned  ad- 
joining and  contiguous  lots,  fronting  upon  the  same  street. 
The  Swifts,  in  November,  1892,  built  a  stone  and  brick  wall, 
thirteen  inches  wide,  upon  the  line  between  the  two  lots,  so 
that  it  could  and  would  be  a  wall  in  common.  This  was  done 
with  the  knowledge  and  consent  of  Calnan,  who  agreed,  be- 
fore the  wall  was  built,  that  it  should  be  a  wall  in  common, 
and  promised  and  agreed  to  pay  one-half  the  value  thereof  upon 
its  use  by  him.  Calnan  erected  a  structure  on  his  lots,  in  August, 
1894,  and  used  and  appropriated  the  wall.  The  cost  of  the  wall 
was  one  thousand  and  eighty-nine  dollars,  and  this  suit  waa 
brought  to  recover  one-half  of  that  amount,  and  to  establish 
and  foreclose  a  mechanic's  lien  for  the  latter  sum  upon  the  de- 
fendant's lot.  The  defendant  demurred  to  the  plaintiffs'  peti- 
tion, which  recited  these  facts,  on  the  ground  that  they  were 
not  entitled  to  any  relief.  The  demurrer  was  sustained  and  tho 
plaintiffs  appealed. 

Hayes  &  Schuyler,  for  the  appellants. 

Walsh  Brothers  and  McCoy  Brothers,  for  the  appellee. 

»!»  DEEMEE,  J.  In  support  of  the  ruling  of  the  lower 
court  appellee  insists:  1.  That  under  the  facts  recited,  plaintiffs 
are  not  entitled  to  a  mechanic's  lien;  2.  That  the  action  is 
barred  by  the  statute  of  limitations;  3.  That  the  action  cannot 
be  maintained,  because  based  upon  oral  contract,  the  statute  pro- 
viding that  such  agreements  must  be  in  writing;  4.  That  the 
party-wall  statute,  giving  one  person  the  right  to  build  upon  tho 
land  of  his  neighbor,  is  unconstitutional  and  void;  5.  That,  such 
statute  being  void,  no  recovery  can  be  had  for  a  wall  erected 
thereunder;  and  6.  That  where  a  building  wrongfully  laps  over 
upon  another's  land,  said  person  has  the  right  to  use  it  with- 
out making  compensation.     In  the  statement    preceding    this 
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opinion,  it  will  be  noticed  that  plaintiffs  built  the  wall  upon 
the  dividing  line  between  the  two  lots,  with  the  knowledge  and 
consent  of  the  defendant,  and  with  the  promise  on  his  part  to 
pay  one-half  the  cost  thereof  as  soon  as  he  should  use  it.  With- 
out reference  to  the  party-wall  statute,  plaintiffs  were  licensees, 
and,  having  rested  half  their  wall  on  the  defendant's  land  under 
an  express  promise  by  defendant  to  pay  therefor  when  he 
should  use  it,  there  is  no  reason  why  they  cannot,  as  at  common 
law,  recover  upon  the  promise:  Rindge  v.  Baker,  57  N.  Y.  209; 
15  Am.  Rep.  475;  Bodell  v.  Nehls,  85  Iowa,  164;  Zugenbuhler 
V.  Gilliam,  3  Iowa,  391;  Day  v.  Caton,  119  ''^^  Mass.  513;  20 
Am.  Rep.  347.  It  is  said,  however,  that  action  is  predicated 
upon  the  party-wall  statutes,  and  that  such  an  agreement  can- 
not be  proven  by  parol.  These  statutes,  so  far  as  material,  are 
as  follows:  "In  cities,  towns,  and  other  places  surveyed  into 
building  lots,  the  plats  whereof  are  recorded,  he  who  is  about  to 
build  contiguous  to  the  land  of  his  neighbor  may,  if  there  be 
no  wall  on  the  line  between  them,  build  a  brick  or  stone  wall 
at  least  as  high  as  the  first  story,  if  the  whole  thickness  of  such 
wall  above  the  cellar  wall  does  not  exceed  eighteen  inches,  ex- 
clusive of  the  plastering,  and  rest  one-half  of  the  same  on  his 
neighbor's  land;  but  the  latter  shall  not  be  compelled  to  con- 
tribute to  the  expense  of  said  walP':  Code,  sec.  2019.  "If  his 
neighbor  be  willing  and  does  contribute  one-half  of  the  expense 
of  building  such  wall,  then  it  is  a  wall  in  common  between  them, 
and  if  he  refuses  to  contribute  to  the  building  of  such  wall,  he 
shall  yet  retain  the  right  of  making  it  a  wall  in  common  by 
paying  to  the  person  who  built  it  one-half  of  the  appraised  value 
of  said  wall  at  the  time  of  using  it":  Code,  sec.  2020.  "Every 
proprietor  joining  a  wall,  has,  in  like  manner,  the  right  of  mak- 
ing it  a  wall  in  common,  in  whole  or  in  part,  by  repaying  to  the 
owner  of  the  Avail  one-half  of  its  value,  or  the  one-half  of  the 
part  which  he  wishes  to  hold  in  common,  and  one-half  of  the 
value  of  the  ground  on  which  it  is  built,  if  the  person  who  has 
built  the  wall  has  laid  the  foundation  entirely  upon  his  own 
ground":  Code,  sec.  2027.  "This  chapter  shall  not  prevent  ad- 
joining proprietors  from  entering  into  special  agreements  about 
walls  on  the  lines  between  them;  but  no  evidence  of  such  agree- 
ments shall  be  competent  unless  it  be  in  writing,  signed  by  the 
parties  thereto,  or  their  laA\^ully  authorized  agents":  Code,  sec. 
2030.  Now,  we  have  held  that  when  ^**  the  contract  is  the 
same  in  fact  as  that  which  the  law  makes  for  the  parties,  it  is 
not  within  the  meaning  of  this  section:  Wickersham  v.  Orr,  9 
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Iowa,  253;  74  Am.  Dec.  348.  The  contract  relied  upon  in  this 
case  is  not  different  from  that  which  the  law  made,  and  it  is 
not  void  because  it  was  in  parol.  It  is  said,  however,  that  sections 
2019,  2020,  and  2027  are  unconstitutional,  because  they  author- 
ize the  taking  of  private  property  for  private  use,  and  without 
compensation.  Concede,  for  the  purpose  of  the  case,  that  this 
is  so;  yet  how  does  this  affect  the  validity  of  the  contract  made 
between  the  parties?  If  these  sections  were  held  unconstitu- 
tional and  void,  in  so  far  as  they  authorize  the  building  of  a 
wall  upon  the  property  of  another,  they  certainly  should  be  con- 
sidered in  construing  another  section  which  appellee  relies  upon 
and  concedes  to  be  valid.  While  no  right  may  be  based  upon 
an  unconstitutional  act,  part  of  its  provisions  may  be  considered 
in  construing  other  provisions,  confessedly  good,  in  arriving  at! 
the  correct  interpretation  of  the  latter.  Appellee  contends,  how- 
ever, that  the  agreement,  if  good,  cannot  be  enforced,  because 
this  is  a  suit  in  equity,  and  that  remedy  upon  the  contract  must 
be  by  action  at  law.  The  ready  answer  to  this  contention  is  the ' 
statute  (Code,  sec.  2514),  which  provides,  in  effect,  that  an  er-i 
ror  as  to  the  kind  of  proceedings  adopted  shall  not  cause  the' 
abatement  or  dismissal  of  the  action,  but  merely  a  change  into 
the  proper  proceedings,  and  a  transfer  to  the  proper  docket:  See 
Mills  V.  Hamilton,  49  Iowa,  105;  Conyngham  v.  Smith,  16  Iowa, 
471;  Lewis  v.  Soule,  52  Iowa,  11;  and  many  other  cases  noted  in 
McClain's  Code  and  Supplement,  sec.  3719.  It  is  argued,  how- 
ever, that  this  action  is  founded  upon  the  party-wall  statute, 
and  that  this  statute  is  unconstitutional,  for  the  reasons  before 
stated.  That  it  comes  very  close  to  the  line  must  be  conceded. 
But  ^^^  the  fact  that  it  has  existed  for  more  than  forty  years, 
and  has  been  generally  accepted  and  recognized  as  valid  and  en- 
forceable, is  strong  reason  for  sustaining  the  act,  even  if  we 
were  disposed  to  doubt,  as  a  new  question,  its  constitutionality: 
Cooley's  Constitutional  Limitations,  86;  Wurts  v.  Hoagland,  114 
U.  S.  606;  State  v.  Blake,  36  K  J.  L.  443;  Bingham  v.  Miller, 
17  Ohio,  446;  49  Am.  Dec.  471.  We  think  that  the  act  in  ques- 
tion is  not  so  plainly  in  derogation  of  the  constitution  (art.  1, 
sees.  9,  18)  as  that  we  ought  to  hold  it  invalid.  Indeed,  in  case 
of  doubt,  it  is  our  duty  to  uphold  the  act.  Titles  to  real  estate 
are  held  subject  to  such  legal  conditions  as  may,  from  time  to 
time,  be  established.  They  are  subject  to  such  statutory  and 
police  regulations  as  affect  the  safety  and  good  order  of  society. 
A  tract  of  land,  from  its  mere  location  with  respect  to  another, 
may  owe  it  a  servitude;  and  one  must  so  use  his  own  as  not  to 
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unnecessarily  injure  another.  As  said  in  the  case  of  Evans 
V.  Jayne,  23  Pa.  St.  34:  "The  law  relating  to  party- walls  is  no 
invasion  of  the  absolute  right  of  property.  It  prescribes  simply 
a  rule  for  the  convenient,  economical,  and  safe  enjoyment  of 
property  by  the  owner."  And  we  may  add  that  such  law  prevents 
disputes  and  unseemly  contentions  between  "neighbors,"  and, 
as  an  exercise  of  the  police  power,  is  valid:  See,  also.  Hunt  v. 
Ambruster,  17  N.  J.  Eq.  208.  What  are  known  as  'T)etterment 
statutes,"  or,  as  they  are  denominated  in  the  laws  of  this  state, 
''occupying  claimants'  acts,"  have  been  sustained  on  substanti- 
ally the  same  theory:  See  Tiedeman's  Limitation  of  Police 
Power,  366,  367,  et  seq.;  Cooley's  Constitutional  Limitations,  6th 
ed.,  476-478,  et  seq.;  Childs  v.  Shower,  18  Iowa,  261.  Each  of 
these  enactments  was  borrowed  from  the  civil  law,  and  has  for 
its  basis  the  equitable  doctrine  that  "equality  is  equity."  Neither 
takes  from  the  proprietor  of  the  land  anything  except  for  bene- 
fits received.  Nor  can  they  be  said  to  be  violative  ^**  of  the 
constitutional  provisions  with  reference  to  private  property  for 
the  reason  that  they  adjust  the  equities  of  the  parties  as  nearly 
as  possible  according  to  natural  justice.  Under  the  party-wall 
statute,  the  adjoining  proprietor  is  not  bound  to  contribute  to 
the  expense  of  the  wall.  No  burden  is  cast  upon  him  until 
he  makes  such  use  of  it  as  to  indicate  that  he  desires  to  use  the 
wall  in  common.  At  most,  he  parts  with  the  use  of  not  to  exceed 
nine  inches  in  wddth  off  the  side  of  his  land  as  an  easement 
in  favor  of  his  neighbor.  Compulsory  easements  for  the  public 
good  are  quite  common  to  our  law.  See  the  law  with  reference 
to  drains,  dams,  and  division  fences:  McClain's  Code,  sees.  1826, 
1845,  2322,  et  seq.  There  are  some  authorities  which  hold  to  a 
contrary  doctrine:  See  Wilkins  v.  Jewett,  139  Mass.  29;  Allen 
V.  Evans,  161  Mass.  485;  Traute  v.  White,  46  N.  J.  Eq.  437. 
What  is  said  on  the  subject  in  this  last  case  is  purely  dictum, 
and  contrary  to  Hunt  v.  Ambruster,  17  N.  J.  Eq.  208.  The  other 
cases  we  do  not  regard  as  binding  upon  us,  even  if  it  be  conceded 
they  hold  to  a  contrary  doctrine.  Although,  as  we  have  said, 
there  is  considerable  doubt  as  to  the  validity  of  the  statute,  yet  it 
is  not  so  plainly  in  violation  of  the  constitution  as  to  require  an 
adverse  decision.  Plaintiffs  are  entitled  to  a  judgment  at  law  for 
the  value  or  cost  of  one-half  the  wall. 

The  question  remains,  Are  they  entitled  to  have  a  mechanic*3 
lien  established  against  defendant's  property?  It  seems  to  us 
that  they  are  not.  When  the  defendant  used  and  appropriated 
the  wall,  he  became  liable  to  pay  plaintiffs  one-half  the  value 
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thereof  under  the  statute,  or,  it  may  be,  under  his  contract.  But 
this  was  a  mere  personal  charge,  and  could  not  be  enforced  by 
establishing  a  lien  upon  the  land:  Phillips'  Mechanics'  Liens,, 
sec.  78,  and  cases  cited.  Moreover,  the  material  was  not  ^^* 
furnished  under  a  contract  with  the  owner  of  the  lot.  There  was 
simply  an  agreement  to  pay  for  material  already  furnished,  or 
to  be  furnished  at  a  subsequent  time,  and  under  other  condi- 
tions than  the  mere  furnishing  of  the  material.  Again,  if  the 
material  was  furnished  under  a  contract  with  the  owner,  the 
statute  of  limitations  is  a  complete  bar  to  the  action,  for  it  must 
be  brought  within  two  years  from  the  filing  of  the  statement  for 
the  lien  in  the  clerk's  office,  and  this  statement  must  be  filed 
within  ninety  days  after  the  material  shall  have  been  furnished: 
Squier  v.  Parks,  56  Iowa,  407.  Plaintiffs  are  not  entitled  to  a 
mechanic's  lien,  but  they  are  entitled,  under  the  allegations  of 
their  petition,  to  a  judgment  for  one-half  the  value  of  the  wall. 
Keversed. 

PARTY-WALLS— VERBAL  AGREEMENTS— ACTION.— To  ro- 
cover  half  the  cost  of  a  party-wall  it  is  not  essential  that  the  agree- 
ment be  in  writing.  An  action  may  be  maintained  on  an  oral 
agreement  between  adjoining  owners  that  one  shall  erect  a  party- 
wall  and  the  other  pay  half  the  expense,  if  the  wall  is  built  before 
any  revocation:  iSee  monographic  note  to  Bloch  v.  Isham,  92  Am. 
Dec.  299,  301,  on  the  law  of  party-walls.  An  action  at  law  will  lie 
to  recover  of  one  using  a  party-wall  his  proportion  of  the  costs  of 
the  same;  Walker  v.  Stetson,  162  Mass.  86;  44  Am.  St.  Rep.  350.  la 
some  of  the  states  it  is  provided  by  statute  that  an  adjoining  owner 
may  build  a  party-wall  one-half  upon  the  land  of  his  neighiior,  and 
that  the  latter,  when  he  uses  the  wall,  must  pay  one-half  of  its  cost : 
Note  to  Bloch  V.  Isham,  92  Am.  Dec.  305.  These  rights  and  liabili- 
ties are,  by  some  of  the  statutes,  extended  to  the  grantees  of  former 
owners:  Notes  to  Everett  v.  Edwards,  14  Am.  St.  Rep.  469;  Bloch  v» 
Isham,  92  Am.  Dec.  305.  That  a  covenant  to  pay  the  owner  of  an 
adjoining  lot  one-half  the  cost  of  a  party-wall  erected  by  him  wheu 
the  covenantor  should  use  the  wall  is  a  personal  covenant  and  does 
not  pass  to  the  grantee  of  the  covenantee,  see  Bloch  v.  Isham,  28 
Ind.  37;  92  Am.  Dec.  287:  Cole  v.  Hughes,  54  N.  Y.  444;  13  Am.  Rep. 
611.  Contra,  Sharp  v.  Cheatham,  88  Mo.  498;  57  Am.  Rep.  433;  Rich- 
ardson V.  Tobey,  121  Mass.  457;  23  Am.  Rep.  283. 

STATUTES  —  CONSTITUTIONALITY  —  CONSTRUCTION.  — 
A  law  will  not  be  declared  unconstitutional  unless  it  is  clearly  and 
palpably  in  violation  of  the  constitution:  Hanna  v.  Young,  84  Md. 
179:  57  Am.  St.  Rep.  396.  In  the  construction  of  a  statute  every  part 
of  it  must  be  viewed  in  connection  with  the  whole:  Note  to  Belle- 
ville etc.  R.  R.  Co.  V.  Gregory,  58  Am.  Dec.  600.  All  sections  of  a 
statute,  and  all  statutes  upon  the  same  subject,  must  be  construed 
together:  Note  to  Riggs  v.  Palmer,  12  Am.  St,  Rep.  827.  The  con- 
Btruction  of  a  statute  long  acted  on  by  the  people  will  be  adopted 
bv  the  courts  if  not  directly  contradictory  to  its  terms:  Note  to  Banli 
of  Utica  V.  Mersereau,  49  Am.  Dec.  232. 

EQUITY-DISMTSSAI^REMEDY  AT  LAW.-If  a  complainant 
In  equity  has  a  perfect  remedy  at  law.  and  that  objection  is  made  to 
appear  by  demurrer  or  answer,  the  bill  must  be  dismissed:  Colton  v^ 
Boss,  2  Paige,  396;  22  Am.  Dec.  648. 
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Baeris  V,  Chicago,  Burlington  &  Quinoy  Kailwat 

Company. 

[102  Iowa,  375.] 

RAILROADS— construction  OP  STATUTE— EFFECT 
OF  SCHEDULED  RATES  FIXED  BY  COMMISSIONERS.— The 
schedule  of  rates  fixed  by  the  railroad  commissioners  under  the 
Iowa  statute,  which  provides  that  such  schedules  shall,  in  all  suits 
brought  against  railroad  corporations  in  that  state,  and  which,  in- 
volve the  reasonableness  of  transportation  charges  on  freight,  be 
deemed,  in  all  courts  of  the  state,  as  prima  facie  evidence  that  the 
rates  therein  fixed  are  reasonable  and  just  maximum  rates,  is  not 
conclusive  as  to  either  shipper  or  carrier,  concerning  the  question 
involved,  but  is  merely  prima  facie  evidence  that  such  rates  are 
reasonable.  Hence,  a  shipper  may  recover  triple  damages,  author- 
ized by  the  statute,  as  for  an  overcharge,  where  the  charges  are,  iu 
fact,  unreasonable,  although  the  rates  charged  are  no  more  than 
those  fixed  by  the  commissioners'  schedule. 

Action  to  recover  damages  for  overcliarges  in  railroad  rates. 
The  plaintiff  firm,  Barris  &  Co.,  during  June,  1893,  and  up  to 
July  20th,  of  that  year,  shipped  over  the  defendant's  line  of 
road,  in  carload  lots,  sand  from  different  points  in  Iowa,  to 
Creston,  Iowa,  for  which  the  company  received  payment.  The 
plaintiff  averred  that  there  was  an  overcharge,  in  excess  of 
reasonable  rates,  to  the  extent  of  three  hundred  and  thirteen  dol- 
lars and  thirty-eight  cents,  and  sought  to  recover  three  times 
that  sum  under  the  provisions  of  the  statute.  The  answer  de- 
nied excessive  charges,  and  averred  that  the  rates  charged  were 
those  fixed  by  the  state  board  of  railway  commissioners.  It 
was,  therefore,  denied  that  there  was  any  cause  of  action.  There 
was  a  judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Harl  &  McCabe  and  Spencer  Smith,  for  the  appellants. 

Wright  &  Baldwin,  for  the  appellee. 

^■^^  GEANGER,  J.  The  facts  appear  mainly  by  stipulation. 
The  schedule  of  rates  as  provided  by  the  board  of  railroad  com- 
missioners of  this  state,  and  in  operation  from  1889  to  March  1, 
1893,  fixed  the  rate  for  sand  the  same  as  for  soft  coal.  By  a 
provision  of  the  tariff  rates  that  took  effect  March  1,  1893,  the 
classification  of  sand  was  changed  to  class  E,  which  gave  it  a 
higher  rate.  Because  of  a  complaint  to  the  commissioners,  of 
which  the  defendant  company  had  notice,  on  July  20,  1893, 
sand  was  changed  to  its  former  classification,  with  a  rate  the 
same  as  soft  coal.  The  difference  in  the  schedule  rates  between 
that  of  soft  coal  and  class  E  which  the  company  received  makes 
the  excess  of  charges  for  which  this  suit  is  brought,  and  hence 
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it  will  be  seen  that  the  rates  charged  did  not  exceed  the  rates 
specified  in  the  commissioners'  schedule  of  rates.  The  district 
court  found  the  rates  charged  to  be  actually  unreasonable,  but 
held  that,  as  the  rates  charged  did  not  exceed  the  schedule  rates, 
there  could  be  no  recovery;  and  we  are  to  determine  the  correct- 
ness of  the  holding  as  to  the  effect  of  the  schedule  rates.  It  is 
the  provisions  of  chapter  28  of  the  Acts  of  Twenty-second  Gen- 
eral Assembly,  that  give  rise  to  plaintiff's  cause  of  action,  if  it  is 
to  be  sustained.    Sections  2  and  9  of  the  act  are  as  follows: 

^'"'^  Sec.  2.  "All  charges  made  for  any  service  rendered  or  to 
be  rendered  in  the  transportation  of  passengers  or  property  in 
this  state,  as  aforesaid  or  in  connection  therewith  or  for  the  re- 
ceiving, delivering,  storage  or  handling  of  such  property  shall  be 
reasonable  and  just;  and  every  unjust  and  unreasonable  charge 
for  such  service  is  prohibited  and  declared  to  be  unlawful." 

Sec.  9.  "In  case  any  common  carrier  subject  to  the  provisions 
of  this  act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any 
act,  matter,  or  thing  in  this  act  prohibited,  or  declared  to  be  un- 
lawful, or  shall  omit  to  do  any  act,  matter,  or  thing,  in  this  act 
required  to  be  done,  such  common  carrier  shall  be  liable  to  the 
person  or  persons  injured  thereby,  for  three  times  the  amount 
of  damages  sustained  in  consequence  of  any  such  violation  of  tho 
provisions  of  this  act,  together  with  costs  of  suit  and  a  reason- 
able counsel  or  attorney's  fee  to  be  fixed  by  the  court  in  which 
the  same  is  heard  on  appeal  or  otherwise,  which  shall  be  taxed 
and  collected  as  part  of  the  costs  in  the  case;  provided  that  in  all 
cases  demand  in  writing  on  said  common  carrier  shall  be  made 
for  the  money  damages  sustained  before  suit  is  brought  for  re- 
covery under  this  section,  and  that  no  suit  shall  be  brought 
until  the  expiration  of  fifteen  days  after  such  demand." 

As  there  is  no  controversy  over  the  question  of  fact  as  to  the 
charges  being  unreasonable,  considered  independent  of  the  act 
in  question,  if  there  is  nothing  in  the  act  to  affect  the  result, 
the  sections  quoted  justify  a  recovery,  for  section  9  in  terms 
creates  a  liability  for  doing  any  of  the  acts  prohibited  by  the 
chapter,  and  section  2  in  terms  prohibits  the  taking  of  unreason- 
able rates.  Section  17  of  the  act  contains  the  following  pro- 
Tision:  "The  board  of  railroad  commissioners  of  this  state  are 
hereby  empowered  and  directed  to  make  for  each  of  the  railroad 
corporations,  ^'^®  doing  business  in  this  state,  as  soon  as  prac- 
ticable, a  schedule  of  reasonable  maximum  rates  of  charges  for 
the  transportation  of  freight  and  cars  on  each  of  said  railroads, 
and  said  power  to  make  schedules  shall  include  the  power  of 
classification  of  all  such  freights,  and  it  shall  be  the  duty  of  said 
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commissioners  to  make  such  classification;  provided,  that  the  said 
rates  of  charges  to  be  so  fixed  by  said  commissioners  shall  not  in. 
any  case  exceed  the  rates  which  are  or  may  hereafter  be  estab- 
lished by  law;  and  said  schedules  so  made  by  said  commissioners 
shall  in  all  suits  brought  against  any  such  railroad  corporations, 
wherein  is  in  any  way  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of  any  freight  or  cara 
or  unjust  discrimination  in  relation  thereto,  be  deemed  and' 
taken  in  all  courts  of  this  state  as  prima  facie  evidence  that 
the  rates  therein  fixed  are  reasonable  and  just  maximum  rates 
of  charges  for  the  transportation  of  freight  and  cars  upon  the 
railroads  for  which  said  schedules  may  have  been  respectively 
prepared."  We  think  it  is  nowhere  claimed  that  the  commis-  i 
eioners'  schedule  is  intended  to  deprive  the  railway  company  I 
of  reasonable  rates  for  transportation  of  freight;  that  is,  if  the  , 
schedule  makes  a  rate  that  is  less  than  reasonable,  the  company  ! 
may  recover  the  reasonable  rate,  and  in  any  action  by  the  com- 
pany to  recover  a  rate  in  excess  of  the  schedule  rate  the  only 
effect  of  section  17  would  be  to  make  the  schedule  rate  prima 
facie  reasonable,  so  that  the  company  must  overcome  that  effect 
by  proof.  The  language  of  section  2  is  that  "all  charges  .... 
shall  be  reasonable  and  just/'  It  is  no  more  restrictive  than 
permissive.  It  fixes  the  rights  of  both  parties  by  a  re-enact- 
ment of  the  common  law.  Confessedly,  section  17  does  not 
operate  to  the  prejudice  of  the  company,  if  the  commissioners 
shall  err  in  judgment,  and  fix  a  rate  less  than  what  is  reason- 
able. It  seems  ^"^  to  us  the  section  has  the  same  force  and  ef- 
fect as  to  both  parties.  If  the  commissioners  err  in  judgment, 
and  fix  a  rate  too  high  to  be  reasonable,  why  should  the  shipper 
be  required  to  pay  it,  or  the  company,  if  it  receives  it,  be  per- 
mitted to  keep  it?  It  will  be  seen  that  section  17,  when  care- 
fully read,  does  not  attempt  to  deal  with  facts  or  conditions 
that  are  conclusive,  but  those  that  are  prima  facie  only.  Large-  f 
ly,  its  office  is  to  fix  a  rule  of  evidence.  That  is  one  of  the 
purposes  of  the  act,  as  indicated  by  its  title.  It  is  likely  true 
that  the  purpose  of  the  act,  as  to  evidence,  may  have  been  in- 
tended more  for  proceedings  before  the  commissioners  than  in 
courts;  but  it  is  equally  true  that  it  does  fix  a  rule  of  evidence 
in  courts.  Some  authorities  are  cited  and  relied  on  in  support 
of  appellee's  position,  which  we  should  notice.  The  one  ap- 
parently most  relied  on  is  reported  in  Chicago  etc.  R.  R.  Co. 
V.  People,  77  111.  443.  The  statutes,  so  far  as  material,  in  that 
state  and  this,  are  so  similar  that  a  holding  by  that  court  to 


452  Barris  v.  Chicago  etc.  Ry.  Co,  [Iowa, 

the  effect  tliat  an  observance  of  the  schedule  rate  by  the  com- 
pany would  defeat  a  recovery  for  charges  in  excess  of  a  reason- 
able rate  would  be  a  direct  and  high  authority  on  the  subject 
in  this  state.  But,  as  we  understand,  a  majority  of  the  mem- 
bers of  that  court  expressly  dissent  from  such  a  conclusion. 
The  opinion  in  that  case,  in  which  the  conclusion  of  the  ma- 
jority is  announced,  deals  only  with  such  a  question,  barrings 
perhaps,  a  question  of  pleading.  In  that  opinion  the  constitu- 
tionality of  the  act  is  not  considered.  Two  members  of  the 
court  dissent  from  the  "reasoning  of  the  opinion'^  which  went 
to  the  proposition  we  are  considering,  and  they  "especially'^ 
dissent  so  far  as  the  opinion  may  assume  the  constitutionality  of 
the  law.  Their  concurrence  in  the  conclusion  is  placed,  evi- 
dently, on  the  unconstitutionality  of  the  law.  Two  of  the  other 
justices  dissent  from  both  the  '^^^  reasoning  and  conclusion, 
BO  that  but  three  members  are  left  to  concur  in  the  reasoning 
of  the  opinion,  being  a  minority.  If  the  case  can  be  said  to  be 
an  authority  on  this  particular  question,  we  think  it  sustains 
our  view;  but  it  is  probably  fair  to  say  that,  because  of  the  dif- 
ferent grounds  on  which  rest  the  different  conclusions,  the 
case  is  not  valuable  as  authority.  The  rule  of  appellee's  con- 
tention is  sustained  in  a  somewhat  recent  case  in  Missouri:  Mc- 
Grew  V.  Missouri  Pac.  Ey.  Co.,  114  Mo.  210.  That  case  is  made 
to  turn  on  certain  provisions  of  the  Eevised  Statutes  of  that 
state  of  1889,  the  opinion  citing  some  of  the  sections  from  2631 
to  2639.  We  have  examined  the  statutes,  and  find  no  similar 
provision  to  ours  as  to  the  effect  of  scheduled  rates.  In  sec- 
tion 2639  we  find  language  to  the  effect  that  when  rates  are 
established  in  accord  with  the  provision  of  the  act,  it  shall  be 
unlawful  for  the  carrier  to  receive  either  more  or  less  than 
the  established  rate,  except  when  specially  permitted  so  to  do. 
This  particular  language  is  not  referred  to  in  the  opinion  in 
the  Missouri  case,  but  that  case  cites  Sorrell  v.  Central  R.  R» 
Co.,  75  Ga.  509;  and  the  Missouri  case,  speaking  of  the  Georgia 
case,  says  it  was  decided  "under  a  statute  almost  exactly  like 
the  statute  under  consideration,  where  a  suit  was  brought  against 
a  railroad  company  on  account  of  alleged  overcharges  beyond 
a  reasonable  rate.  It  was  held  that,  as  the  declaration  did  not 
allege  either  that  no  rates  had  been  fixed  for  the  defendant 
Toad,  or  that  the  charges  were  beyond  the  rates  so  fixed,  it  wa» 
demurrable."  The  statute  of  Georgia  (Code,  sec,  719f)  pro- 
vides that  the  schedule  shall  'Tse  deemed  sufficient  evidence  that 
the  rates  therein  fixed  are  just  and  reasonable  rates."     The 
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court,  in  its  opinion,  after  citing  the  statute,  says:  "Thus  the 
statute  law  of  the  state  fixes,  through  commissioners  appointed 
therefor,  just  and  reasonable  '^^  rates  of  freight,  and  makes 
these  schedule  rates  evidence,  and  sufficient  evidence,  of  the 
justness  and  reasonableness  of  the  freights  exacted  by  the  rail- 
road companies  in  all  the  courts  of  this  state."  It  will  be  seen 
that  the  statutes  in  which  the  rulings  were  made  in  Missouri 
and  Georgia  are  so  unlike  ours  as  to  make  the  holdings  therein 
■of  no  force  in  construing  ours.  These  are  the  only  authorities 
•cited  on  this  question  from  any  court  of  appeals.  "With  the 
language  of  our  statute,  we  are  not  in  doubt  as  to  a  proper  con- 
clusion. It  would  seem  to  be  a  strange  construction  to  so  con- 
strue the  language  of  the  law  as  to  make  the  schedules  but  prima 
facie  as  to  the  carrier  and  conclusive  as  to  the  shipper.  Equality 
before  the  law  is  the  correct  rule,  and  should  obtain  in  the  ab- 
fience  of  a  clear  legislative  intent  to  the  contrary. 

Appellant  has  discussed  the  right  to  recover  triple  damages. 
Appellee  has  not  discussed  that  proposition,  and,  indeed,  there 
fieems  to  be  but  little  room  for  discussion  under  the  language 
of  the  law.  The  right  to  such  damages  seems  to  follow  a  right 
of  recovery. 

The  judgment  is  reversed. 

RAILROADS— COMMISSIONERS'  SCHEDULE  RATES— EVI- 
DENCE OF  REASONABLENESS— OVERCHARGE— DAMAGES.— 
A  common  carrier  is  bound  to  carry  for  a  reasonable  remuneration, 
and  an  action  lies,  after  payment,  to  recover  back  an  overcharge  by 
a  carrier:  Note  to  Cools  v.  Cliicago  etc.  Ry.  Co.,  25  Am.  St.  Rep. 
620.  In  Minnesota,  the  determination  of  the  railroad  commission 
as  to  "what  is  a  proper  tariff  is  conclusive,  but  in  Nebraslca,  Florida, 
and  Illinois  the  schedules  of  the  commission  are  only  prima  facie 
evidence  of  the  reasonableness  of  the  charges  fixed:  Note  to  Bur- 
lington etc.  Ry.  Co.  v.  Dey,  31  Am.  St.  Rep.  501;  Chicago  etc.  R.  R. 
Co.  V.  Jones,  149  111.  361;  41  Am.  St.  Rep.  278.  A  statute  authorizing 
railroad  commissioners  to  establish  a  schedule  of  rates  of  freight 
a'nd  fares  to  be  charged  by  railroad  companies,  simply  prescribes  a 
rule  of  evidence:  Burlington  etc.  Ry.  Co.  v.  Dey,  82  Iowa,  312;  31 
Am.  St.  Rep.  477;  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  361;  41  Am. 
St.  Rep.  278.  The  courts  still  have  power  to  determine  what  Is 
reasonable:  Chicago  etc.  R.  R.  Co.  v.  Jones.  149  111.  361;  41  Am.  St. 
Rep.  278;  and  such  a  statute  does  not  prevent  the  companies  from 
baving  the  acts  of  the  commissioners  in  fixing  rates  of  charges  re- 
viewed in  the  courts  of  the  state:  Burlington  etc.  Ry.  Co.  v.  Dey, 
82  Iowa.  312;  31  Am.  St.  Rep.  477.  See  monographic  note  to  San 
Diego  W.  Co.  V.  San  Diego,  118  CaJ.  556;  62  Am.  St.  Rep.  261. 
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Bennett  v.  City  of  Marion. 

[102  IOWA,  4Z\] 

DAMAGES,  EXEMPLARY-MUNICIPAL  CORPORATIONS. 

Exemplary  damages  cannot  be  awarded  against  a  municipal  corpo-' 
ration,  unless  expressly  authorized  by  statute. 

Action  for  damages  against  the  city  for  polluting  and  render- 
ing unfit  for  plaintiff's  use  the  water  of  Indian  creek,  by  the  dis- 
charge therein  of  sewerage  from  the  city.  This  creek  crossed 
the  plaintiff's  land.  The  plaintiff  obtained  a  judgment  and 
the  city  appealed. 

Eichard  A.  Stuart  and  Jamison  &  Smyth,  for  the  appellant. 

Eickel  &  Crocker,  for  the  appellee. 

"•*"  GRANGEE,  J.    A  suit  between  these   parties   for  the 
Bame  cause  was  determined  in  the  superior  court  in  September, 
1894,  in  which  the  jury  found  for  the  plaintiff  in  the  sum  of 
three  hundred  dollars,  and  there  was  a  special  finding  by  the 
jury  that  the  sewer  as  maintained  was  a  nuisance.    The  plaintiff 
in  this  suit  pleaded  the  judgment  in  that  suit  as  a  basis,  aa 
we  understand,  for  exemplary  damages  in  this  suit,  and  the 
court  instructed  the  jury  that  such  damages  might  be  awarded 
if  the  defendant,  after  such  verdict,  ***  and  judgment,  con- 
tinued the  flow  from  its  sewer  in  wanton  disregard  of  plain- 
tiff's rights.     The  record  presents  the  question  if  exemplary 
damages  may  be  awarded  against  a  municipal  corporation.     It 
may  be  conceded  that  the  record  in  this  case  is  such  a  one 
as  would  have  fully  warranted  the  instruction  in  a  case  where 
such  damages  are  legally  allowable.     No  case  in  this  state  is 
a  direct  authority  on  the  subject.    Such  cases  as  Ogg  v.  Lans- 
ing, 35  Iowa,  495,  14  Am.  Eep.  499,  and  Vanhom  v.  De& 
Moines,  63  Iowa,  447,  50  Am.  Eep.  750,  in  so  far  as  they  an- 
nounce a  principle  touching  the  question,  are  against  the  right 
of  such  a  recovery.    While  the  rule  of  compensatory  damages 
has  been  sustained  against  municipal  and  quasi  municipal  cor- 
porations in  this  state,  and,  in  some  cases,  under  very  aggra- 
vated conditions,  the  right  to  exemplary  damages  against  such 
corporations  has  not  been  thought  a  right.    Mr.  Dillon,  in  hi» 
work  on  Municipal    Corporations  (sec.    1020),  says:    "Actual 
damages  only  can,  in  general,  be  recovered.     The  case  would 
be  exceptional,  indeed,  when  the  plaintiff  could  properly  re- 
cover vindictive,  or  more  than  compensatory,  damages."     Mr. 
Sutherland,  in  his  work  on  Damages  (sec.  412),  says,  "Munici- 
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pal  corporations  cannot  be  subjected  to  vindictive  damages.*' 
This  is  a  well-established  rule  in  Illinois:  Chicago  v.  Kelly, 
69  111.  475.  The  same  rule  is  announced  in  "West  Virginia: 
Wilson  V.  Wheeling,  19  W.  Ya.  323;  42  Am.  Rep.  780.  The 
principle  also  has  support  in  Hunt  v.  Boonville,  65  Mo.  620; 
27  Am.  Eep.  299,  See,  also,  Thompson  on  Negligence,  sec. 
1265.  The  cases  on  the  subject  do  not  appear  to  be  numerous. 
The  references  by  the  text  writers  are,  generally,  to  the  same 
cases.  California  seems  to  be  an  exception  to  the  rule  denying 
such  damages,  but  it  is  because  of  a  statute  giving  such  dam- 
ages in  express  terms:  See  Myers  v.  San  Francisco,  42  Cal.  215. 
We  have  seen  no  case  sustaining  the  rule  of  the  instruction 
*^''  independent  of  express  statutory  provisions,  and  we  think 
on  principle,  as  well  as  authority,  such  damages  are  not  allow- 
able. 

The  judgment  will  stand  reversed. 


DAMAGES,     EXEMPLARY— MUNICIPAL    CORPORATIONS.— 

Exemplary  or  punitive  damages  cannot  be  recovered  against  a  mu- 
nicipal corporation  independently  of  express  statutory  provisions: 
See  monographic  note  to  Hoboken  Printing  etc.  Co.  v.  Kahn,  59  Am. 
St.  Rep.  602,  on  the  liability  of  corporations  for  exemplary  damages. 
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surance Company. 
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INSURANCE— MECHANICS'  LIENS— CHANGE  OF  INTER- 
EST—EXECUTION SALE— REDEMPTION.— If  property  against 
•which  mechanics'  liens  have  been  filed  is  insured,  the  policy  forbid- 
ding "a  change  in  the  interest,  title,  or  possession  of  the  subject  of 
insurance,  whether  by  legal  process  or  judgment,  or  by  voluntary 
act  of  the  Insured,  or  otherwise,"  a  foreclosure  of  the  liens,  a  sale  of 
the  property  under  execution,  and  the  issuance  of  a  certificate  of 
purchase  to  the  judgment  creditor,  before  the  loss,  do  not  change  the 
Interest  of  the  insured,  where  the  period  of  redemption  had  not  ex- 
pired at  the  time  of  the  fire. 

INSURANCE— MECHANICS'  LIENS— INCREASE  OF  HAZ- 
ARD—EXECUTION SALE.— If  property  against  which  mechanics' 
liens  have  been  filed  is  insured,  the  policy  for  bidding  any  increase 
of  hazard,  a  foreclosure  of  the  liens,  and  a  sale  of  the  property  under 
execution,  do  not,  in  the  absence  of  evidence,  show  any  Increase  of 
hazard. 

INSURANCE— INCREASE  OF  HAZARD.— CHANGES  in  the 
form  of  an  existing  Hen  do  not,  as  a  matter  of  law,  amount  to  an 
Increase  of  hazard. 

INSURANCE— INCREASE  OF  RISK.-THE  BURDEN  of 
proving  an  increase  of  risk  is  on  the  insurer. 
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INSURANCE— CHANGE  OF  RISK— INCREASE  OF  HAZ- 
ARD.—Proof  of  a  change  of  risk  is  not  proof  of  an  Increase  of  haz- 
ard, without  it  appears  that  the  change  has  increased  the  hazard. 

Action  brought  by  T.  F.  Greenlee  and  J.  F.  Atkinson  upon 
a  policy  of  fire  insurance.  The  defense  was  that  there  had  been 
a  breach  of  condition  against  encumbrances,  and  of  a  further 
condition  against  change  of  interest,  title,  or  possession  by 
legal  process,  judgment,  or  voluntary  act  of  the  insured,  or 
otherwise.  The  reply  was  a  denial,  and  also  a  claim  of  waiver. 
A  verdict  was  directed  for  the  plaintiffs  and  the  insurance  com- 
pany appealed. 

McVey  &  McYey,  for  the  appellant. 

J.  J.  Mosnat,  for  the  appellees. 

'*2®  DEEMER,  J.  The  property  insured  was  a  store  and 
operahouse  building  and  fixtures,  situated  in  the  city  of  Belle 
Plaine;  and  the  policy  contains  these,  among  other,  conditions: 
"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  ....  if  the 
hazard  be  increased  by  any  means,  within  the  control  or  knowl- 
edge of  the  insured,  ....  or  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership,  ....  or  if,  with 
the  knowledge  of  the  insured,  foreclosure  proceedings  be  com- 
menced, or  notice  given  of  sale  of  any  property  covered  by 
this  policy  by  virtue  of  any  mortgage  or  trust  deed,  or  if  any 
change  other  than  by  the  death  of  the  insured  take  place  in 
the  interest,  title,  or  possession  of  the  subject  of  insurance  (ex- 
cept change  of  occupants  without  increase  of  hazard),  whether 
by  legal  process  or  judgment,  or  by  voluntary  act  of  the  insur- 
ed, or  otherwise."  At  the  time  the  policy  was  issued,  me- 
chanics' liens  had  been  filed  against  the  property,  one  by 
Robert  Smith,  who  claimed  six  hundred  and  twenty-two  dol- 
lars and  sixty  cents;  and  another  by  J.  F.  Atkinson,  who  claimed 
nine  thousand  four  hundred  and  seventy-three  dollars  and  sixty- 
eight  cents.  Thereafter,  and  before  the  loss,  these  mechanics' 
liens  were  reduced  to  judgments,  and  foreclosure  decrees  and 
an  execution  had  issued  upon  the  Atkinson  judgment  and  the 
property  was  advertised  and  sold,  and  a  certificate  had  issued 
to  Atkinson  as  purchaser.  The  period  for  redemption  had 
not  expired,  however,  at  the  time  ^^®  of  the  fire.  The  defend- 
ant pleaded  that  these  foreclosures,  and  the  sale  of  the  property 
to  Atkinson,  constituted  a  breach  of  the  conditions  of  the  policy 
above  set  out.    By  the  terms  of  the  policy,  the  loss,  if  any, 
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was  made  "payable  to  J.  F.  Atkinson,  as  his  interest  may  ap- 
pear/' 

Appellant  claims  in  argument  that  the  judgments  and  de- 
crees of  the  court  foreclosing  these  mechanics'  liens,  and  the 
sale  of  the  property  under  the  Atkinson  decree,  come  within 
the  express  terms  of  the  policy,  forbidding  "a  change  in  the 
interest,  title,  or  possession  of  the  subject  of  insurance,  whether 
by  legal  process  or  judgment,  or  by  voluntary  act  of  the  in- 
sured, or  otherwise."  Xow,  it  is  clear  that  the  judgment  and 
foreclosure  proceedings  did  not  change  either  the  title  or  pos- 
session of  the  property.  During  the  period  for  redemption, 
Oreenlee,  who  was  the  owner  of  the  property,  held  both  the 
title  aiid  right  of  possession,  and  was  entitled  to  the  rents  and 
profits  thereof.  Did  these  proceedings  change  the  interest  of 
the  assured?  The  word  "interest,"  as  used  in  the  policy,  means 
the  share,  portion,  or  part  that  the  assured  had  in  the  prop- 
erty; and,  in  order  to  determine  whether  or  not  there  was  a 
change  by  the  proceedings  complained  of,  we  must  see  whether 
there  was  any  change  in  his  right.  What  share  or  portion  had 
the  assured  in  the  property  before  the  foreclosure  proceedings 
and  sale  thereunder  that  he  did  not  have  afterward?  If  the 
mechanics'  liens  were  in  fact  liens  upon  the  property  at  the  time 
the  policy  was  issued,  the  judgments  and  the  sale  under  exe- 
cution were  no  more.  If  they  created  no  title,  neither  did  the 
judgments,  nor  the  sale  on  execution.  In  other  words,  neither 
the  judgments  nor  the  sale  on  execution  created  any  new  in- 
terest or  estate.  At  most,  a  mere  lien  which  was  uncertain 
in  amount,  was  made  certain  and  conclusive,  and  an  '*^®  in- 
definite period  of  redemption  was  made  certain  and  definite. 
But  neither  of  these  things  changed  in  any  respect  the  share 
or  part  that  the  assured  had  in  the  property.  In  the  case  of 
Curtis  V.  Millard,  14  Iowa,  128,  81  Am.  Dec.  460,  we  said,  in 
speaking  of  the  estate  created  by  a  sale  under  execution:  "Now, 
the  courts  have  frequently  declared  that  the  purchaser  of  lands 
on  execution  acquires  by  his  purchase  no  more  than  a  lien  upon 
the  lands  for  the  amount  of  his  bid  and  interest.  During 
the  time  allowed  for  redemption,  he  acquires  no  right  or  es- 
tate upon  which  he  could  maintain  ejectment,  or  which  could 
be  levied  upon  and  sold  for  his  debts.  It  is  simply  an  in- 
choate or  conditional  right  to  an  estate,  liable  to  be  defeated 
any  time  within  one  year  by  the  payment  of  the  purchase 
money  and  interest."  So,  also,  in  the  case  of  Stanbrough  v. 
Daniels,  77  Iowa,  5G7,  we  said  that  one  who  held  a  certificate 
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of  purchase  upon  foreclosure  proceedings  is,  during  the  year 
allowed  by  law  for  redemption,  only  a  lienholder.  Atkinson, 
then,  was  a  mere  lienholder  at  the  time  the  fire  occurred.  He 
was  also  a  lienholder  for  the  same  amount  when  the  policy 
was  issued,  for  the  record  shows  that  he  bid  no  more  than  the 
amount  of  his  judgment  for  the  property.  True,  the  amount 
was  not  ascertained  and  fixed  until  the  judgment  was  rendered, 
but  the  lien  existed  for  the  true  amount  before  as  well  as  after 
judgment.  The  fixing  of  the  period  for  redemption  did  not 
change  the  interest,  portion,  or  share  that  the  assured  had  in 
the  subject  of  the  lien.  In  a  certain  sense,  Greenlee  had  noth- 
ing but  an  equity  of  redemption  in  the  property,  uncertain 
as  to  time  within  which  it  should  be  exercised  before  judg- 
ment, certain  and  fixed  afterward.  It  appears  to  us  that  there 
was  no  substantial  violation  of  the  conditions  of  the  policy 
above  referred  to.  In  the  case  of  Wood  v.  American  etc.  Ins.  Co., 
149  N.  Y.  382,  52  Am.  St.  Kep.  733,  the  court,  in  construing 
a  like  '*'**  condition  in  a  policy,  said,  in  speaking  of  the  ef- 
fect of  a  sale  upon  execution:  "At  the  time,  therefore,  that 
the  property  in  question  was  destroyed  by  fire,  the  interest, 
title,  or  possession  of  the  insured  had  not  been  changed.  The 
statute  (which  is  much  like  ours)  had  operated  to  postpone 
the  effect  of  the  sale  upon  the  interest,  title,  or  possession  of 
owners  until  the  expiration  of  the  period  for  redemption."  We 
have  held  that  an  interest  in  real  estate  is  something  more 
than  a  right  to  a  remedy  against  it,  and  a  lien  therefor,  whether 
special  or  general,  is  not  an  interest  in  lands:  Andrews  v.  Bur- 
dick,  62  Iowa,  714.  As  the  sale  upon  execution  gave  to  At- 
kinson nothing  more  than  a  lien,  or  at  most  an  inchoate  or 
conditional  right  to  an  estate,  he  acquired  no  interest  in  the 
property;  and,  if  he  acquired  no  interest,  Greenlee  lost  none.  We 
do  not  overlook  a  statement  made  in  the  case  of  Shimer  v. 
Hammond,  51  Iowa,  401,  to  the  effect  that  a  purchaser  at  ex- 
ecution sale  holds  the  equitable  title  to  the  property.  But  it  is 
manifest  that  such  statement  was  not  essential  to  the  determina- 
tion of  the  controversy,  and  should  therefore  be  regarded  as 
dictum.  It  will  be  noticed  that  the  conditions  of  the  policy 
sued  upon  in  this  case  do  not  avoid  the  policy  in  the  event  that 
the  property  should  be  encumbered  by  judgment,  as  did  the  pro- 
visions in  the  policies  involved  in  the  cases  of  Penn  Mut.  Fire 
Ins.  Co.  V.  Schmidt,  119  Pa.  St.  449,  and  Hench  v.  Agricultural 
Ins.  Co.,  122  Pa.  St.  128,  9  Am.  St.  Rep.  74,  relied  upon  by 
appellant.    Hence  these  cases  are  not  in  point.    Neither  is  the 
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case  of  Hicks  v.  Farmers'  Ins.  Co.,  71  Iowa,  119,  60  Am.  Eep. 
781,  for  the  reason  above  stated,  and  for  the  further  reason 
that  it  is  expressly  held  in  Lodge  v.  Capital  Ins.  Co.,  91  Iowa,. 
103,  that  a  judgment  is  not  an  encumbrance,  within  the  meaning^ 
of  that  term  as  used  in  insurance  *^^  policies,  explaining  and 
distinguishing  the  Hicks  case.  To  avoid  the  policy  in  this  case^ 
the  judgments  or  other  proceedings  must  change  either  the  in- 
terest, title,  or  possession  of  the  subject  of  insurance.  As  we 
have  seen,  they  did  neither. 

Appellant  further  contends  that  the  judgments  and  execution 
sale  violated  the  condition  of  the  policy  as  to  increase  of  hazard. 
We  do  not  think  this  is  so.  The  amount  of  the  liens  was  in  no 
manner  increased,  except,  it  may  be,  to  the  extent  of  the  costa 
taxed  in  the  case;  and  there  was  no  evidence  offered  or  introduced 
which  tended  to  show  that  any  increase  of  hazard  resulted  from 
the  proceedings  to  enforce  the  mechanics'  liens.  We  cannot 
presume  that  there  was  any  such  increase:  Eussell  v.  Cedar  Kap- 
ids  Ins.  Co.,  71  Iowa,  69;  Eussell  v.  Cedar  Eapids  Ins.  Co.,  78 
Iowa,  216;  Martin  v.  Capital  Ins.  Co.,  85  Iowa,  643;  Kunkle  v. 
Hartford  Ins.  Co.,  99  Iowa,  414;  Wood  on  Insurance,  sec.  243. 
Moveover,the  condition  last  referred  to  does  not  apply  to  immate- 
rial changes,  which  do  not  increase  or  enhance  the  risk.  Changes 
in  the  form  of  an  existing  lien  will  not,  as  a  matter  of  law,, 
amount  to  an  increase  of  hazard:  Wood  on  Insurance,  sec.  245. 
And  the  insurer  has  the  burden  of  proving  an  increase  of  risk. 
Proof  of  a  change  in  the  risk,  without  more  does  not  make  out 
the  defense.  It  must  also  appear  that  the  change  increased  the 
hazard:  Wood  on  Insurance,  sec.  260.  It  is  clear  that  the  condi- 
tion with  reference  to  foreclosure  sale  of  the  property  under 
mortgage  or  deed  of  trust  was  not  violated.  As  none  of  the  con- 
ditions of  the  policy  were  broken,  the  district  court  was  right  in 
directing  a  verdict  for  the  plaintiff,  and  the  judgment  is  affirmed. 


INSURANCE— CHANGE  OF  INTEREST— EXECUTION  SALE- 
REDEMPTION.— A  sale  of  real  property  under  execution,  when  the 
statute  gives  the  debtor  time  for  redemption,  and  entitles  him  ta 
remain  in  possession  until  the  expiration  of  that  time,  does  not  avoid 
a  policy  of  insurance  containing  a  condition  that  it  shall  become 
void  if  any  change,  other  than  by  the  death  of  the  assured,  talce» 
place  in  the  Interest,  title,  or  possession  of  the  subject  of  insurance, 
whether  by  legal  process  or  judgment,  or  by  the  voluntary  act  of  the 
assured,  or  otherwise:  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y. 
382;  52  Am.  St.  Rep.  7.33,  and  note. 

INSURANCE— INCREASE  OF  RISK— CHANGE  OF  ENCUM- 
BRANCES.—A  condition,  in  a  policy  of  insurance,  against  increase 
of  encumbrances  on  the  insured  property,  without  notice  thereof  to 
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the  company,  Is  not  violated  by  a  change,  If  not  an  Increase,  of 
incumbrances  known  to  the  company  at  the  time  the  insurance  was 
effected:  Kister  v.  Lebanon  Mut.  Ins.  Co.,  128  Pa.  St.  553;  15  Am.  St. 
Rep.  696.  Whether  a  change  of  any  kind  is  material  to  the  risk  de- 
pends upon  whether  It  would  Increase  the  rate  of  Insurance:  Note  to 
Merriam  v.  Middlesex  etc,  Ins.  Co.,  32  Am.  Dec.  254;  Rife  v.  Leb- 
anon Mut.  Ins.  Co.,  115  Pa.  St.  530;  2  Am.  St  Rep.  580;  and  is  a 
-question  of  fact  for  the  jury:  Note  to  Collins  v.  Merchants'  etc.  Ins. 
Co.,  58  Am.  St.  Rep.  441. 


Day  v.  Brenton. 

[102  IOWA,  482.] 

MORTGAGES-TRUST  DEED— RELEASE  BY  TRUSTEE- 
DISCHARGE  OF  LIEN.— As  between  the  parties,  or  persons  having 
notice,  a  release  of  a  trust  deed  In  the  nature  of  a  mortgage,  exe- 
cuted by  a  trustee  without  authority  of  the  cestui  que  trust,  and 
without  having  received  payment  of  the  debt  secured,  does  not  dis- 
-charge  the  mortgage  lien. 

MORTGAGES— TRUST  DEED— RELEASE  BY  TRUSTEE- 
DISCHARGE  OF  LIEN.— If  a  trustee  In  a  deed  of  trust,  given  to 
secure  the  payment  of  certain  notes,  has  no  authority  to  release  the 
mortgage  except  upon  the  payment  of  the  debt,  but  does  have  au- 
thority from  the  cestuis  que  trust  to  release  it  upon  payment  being 
made,  a  satisfaction  and  acknowledgment  of  record  made  by  him 
after  maturity  of  the  debt  will  discharge  the  mortgage  lieu  and 
protect  a  subsequent  bona  fide  purchaser,  relying  upon  the  satisfac- 
tion, against  the  cestuis  que  trust  and  their  assignees,  although  the 
mortgage  debt  has  not  actually  been  paid,  as  the  purcKaser  is  not 
obliged  to  go  beyond  the  satisfaction  piece  appearing  of  record  to 
eee  that  the  debt  has.  In  fact,  been  paid. 

EQUITY— WHICH  ONE  OF  TWO  INNOCENT  PARTIES 
MUST  SUFFER.— If  one  of  two  innocent  parties  must  suffer,  he 
through  whose  agency  the  loss  occurred  must  bear  It. 

MORTGAGES— DEED  OF  TRUST— TRUSTEES'  RIGHT  TO 
RELEASE— WHAT  DOES  NOT  AFFECT.— If  land  subject  to  a 
mortgage  is  purchased  by  two  joint  owners,  one  of  whom  assumes 
the  payment  of  the  debt  and  gives  to  his  co-owner  a  trust  deed  as 
security  therefor,  with  power  to  release  the  deed  upon  payment  of 
the  debt,  and  the  trustee  afterward  sues  the  grantor  In  the  trust 
deed  for  partition  and  an  accounting,  the  right  of  the  trustee  to  sat- 
isfy the  deed  of  trust  cannot  be  abridged  in  such  suit  where  the 
beneficiaries  have  not  been  made  parties.  Hence,  a  decree  in  such 
suit,  that  the  grantor  in  the  trust  deed  is  bound  to  pay  the  mortgage, 
and  that,  on  payment  thereof,  the  clerk  of  the  court  shall  satisfy  the 
trust  deed,  does  not  deprive  the  trustee  of  the  power  to  satisfy  It; 
and  the  pendency  of  such  suit  is  not  notice  to  one  who  buys  the  land, 
relying  upon  a  satisfaction  of  record  made  by  the  trustee. 

MORTGAGES  — FORECLOSURE  BY  PIECEMEAL  —  AS- 
SIGNMENT OF  CLAIM  FOR  TAXES— SPLITTING  CAUSES  OP 
ACTION.— It  is  not  permissible  to  split  causes  of  action  and  to  fore- 
close a  mortgage  by  piecemeal.  Hence,  If  a  mortgage  Is  foreclosed 
by  a  loan  and  trust  company,  and  the  plaintiff  does  not  ask  to  re- 
cover certain  taxes  paid  by  it  on  the  property,  under  the  provisions 
of  the  mortgage,  it  cannot  so  assign  the  claim  for  taxes  as  to  vest  in 
the  assignee  a  right  to  recover  them. 


May,  1897.]  Day  t?.  Brenton.  461 

Suit  in  equity  brought  by  the  appellee,  Jobn  M.  Day,  against 
Mary  E.  Brenton,  and  others,  to  foreclose  a  deed  of  trust  in  the 
nature  of  a  mortgage,  made  and  executed  by  Pat  Kenney  and 
wife  to  Peter  A.  Johnson,  on  certain  lands  in  Dallas  County. 
The  defendants,  who  were  the  widow  and  heirs  at  law  of  W.  H. 
Brenton,  deceased,  claimed  that  the  decedent  was  a  purchaser  of 
the  premises  for  value,  and  without  notice.  They  also  claimed 
that,  at  the  time  he  purchased,  the  deed  of  trust  was  apparently 
satisfied  and  released  of  record  by  Peter  A.  Johnson,  the  trustee 
named  therein.  There  was  a  decree  for  the  plaintiff  and  the  de- 
fendants appealed. 

White  &  Clarke,  for  the  appellants. 

Dudley  &  Coffin,  for  the  appellee. 

*«^  DEEMEE,  J.  The  deed  of  trust  in  suit  conveyed  the 
property  to  Peter  A.  Johnson,  of  Polk  county,  subject  to  these 
conditions:  "That  if  the  said  Patrick  Kenney,  his  heirs,  execu- 
tors, or  administrators,  shall  pay  or  cause  to  be  paid  to  the  Iowa 
Loan  and  Trust  Company,  their  executors,  administrators,  or 
assigns,  the  sum  of  one  thousand  dollars,  on  or  before  the  first 
day  of  November,  1886,  and  to  James  Lamb  three  hundred  and 
eighty-six  dollars  and  sixty-one  cents  on  or  before  the  twenty- 
first  day  of  March,  1884,  and  sixty-three  dollars  and  thirty-four 
cents  accrued  interest,  and  taxes  for  1882,  with  interest  thereon 
according  to  the  tenor  and  effect  of  the  promissory  notes  given 
to  said  Iowa  Loan  and  Trust  Company,  given  with  the  mortgage 
by  James  Lamb,  and  assumed  by  Johnson  and  Kenney,  and  to  be 
paid  by  P,  Kenney,  as  shown  on  said  notes,  then  these  presents 
to  be  void;  otherwise  to  remain  in  full  force."  Appellee  claims 
to  be  the  owner,  by  indorsement,  of  the  note  referred  to  in  these 
conditions,  as  payable  to  James  Lamb;  and  this  suit  is  for  judg- 
ment on  that  note,  and  to  foreclose  the  deed  of  trust.  After 
the  execution  of  the  deed  of  trust,  and  on  or  about  the  thirteenth 
day  of  November,  1886,  Peter  A.  Johnson,  the  grantee  named 
therein,  made  a  satisfaction  piece,  acknowledging  that  the  same 
was  "redeemed,  paid  off,  satisfied,  and  discharged  in  full."  This 
satisfaction  was  duly  filed  for  record  with  the  recorder  of  Dallas 
county.  Johnson  had  no  authority,  express  or  implied,  from 
appellee,  who  then  held  the  Lamb  note,  to  enter  this  satisfaction 
of  record.  Thereafter  W.  H.  Brenton  purchased  the  property, 
relying  upon  the  ^**'*  recorded  satisfaction  of  the  mortgage,  and 
believing  that  the  Lamb  note  had  been  paid.  Appellee  con- 
tends that  the  deceased  was  not  justified  in  relying  upon  the  sat- 
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isf action  for  two  reasons:  1.  Because  the  authority  of  the  trus- 
tee was  expressly  limited  to  an  actual  payment  of  the  debts  by 
Kenney  to  the  person  or  persons  who  held  the  notes  described  in 
the  instrument;  and  2.  Because  of  a  decree  entered  of  record  in 
&  suit  wherein  Peter  A.  Johnson,  by  his  next  friend,  was  plain- 
tiff, and  Pat  Kenney  was  defendant,  wherein  it  was  determined 
that  as  between  them,  Kenney  was  bound  to  pay  the  notes  secur- 
ed by  the  deed  of  trust,  and  further  decree  "that  upon  the  release 
of  said  mori:gage  to  the  Iowa  Loan  and  Trust  Company,  and  the 
payment  of  said  note  to  James  Lamb,  or  the  release  of  the  surety 
now  on  said  note,  that  the  clerk  of  this  court  enter  satisfaction 
of  the  mortgage  made  by  Pat  Kenney  and  Mary  Kenney  to  Peter 
A.  Johnson,  dated  March  21,  1883." 

To  properly  solve  the  question  presented,  a  further  statement 
of  the  facts  is  necessary.  It  appears  from  the  record  that  Lamb 
«old  the  land  covered  by  the  mortgage  to  G,  I.  Johnson,  the 
father  of  Peter  A.  Johnson,  and  the  father  in  law  of  Pat  Ken- 
ney. At  the  time  of  the  sale,  the  Iowa  Loan  and  Trust  Com- 
pany held  an  unsatisfied  mortgage  upon  the  property.  Johnson, 
the  father,  agreed  to  pay  Lamb  fourteen  hundred  and  fifty  dol- 
lars; one  thousand  dollars  of  which  was  covered  by  an  assumption 
and  agreement  to  pay  the  Iowa  Loan  and  Trust  Company  mort- 
gage, and  the  remainder  to  be  paid  to  Lamb.  He  caused  the 
land  to  be  covered  (by  Lamb)  to  his  son  and  son  in  law,  and 
Kenney  agreed  to  pay  the  consideration  to  Lamb.  Kenney 
thereupon  executed  his  note  to  Lamb  for  the  amount  stated  in 
the  deed  of  trust,  and  G.  I.  Johnson  signed  the  same  as  surety. 
He  also  assumed  and  agreed  to  pay  the  mortgage  to  the  Iowa 
Loan  and  *****  Trust  Company,  and  at  or  near  the  same  time, 
and  to  indemnify  G.  I.  Johnson  and  Peter  A.  Johnson,  who 
owned  one-half  the  property  covered  by  the  company  mortgage, 
executed  the  deed  of  trust  in  suit.  Afterward  some  controversy 
arose  between  Peter  A.  Johnson  and  Kenney  with  reference  to 
their  rights  in  and  to  the  premises,  and  Johnson  brought  suit 
against  Kenney  for  partition,  and  for  an  accounting  between 
them.  In  this  suit  it  was  decreed  that  Peter  A.  Johnson  and 
Pat  Kenney  were  each  the  owners  of  an  undivided  one-half  in- 
terest in  the  land;  that  Kenney  was  individually  bound  to  pay 
the  mortgage  to  the  trust  company  and  the  note  in  favor  of 
Lamb;  and  that  the  mortgages  as  between  them,  were  liens  upon 
the  land  set  apart  to  Kenney,  to  be  first  paid  therefrom;  and 
further  decreed  that  upon  release  of  said  mortgage  to  the  trust 
company  and  payment  of  the  note  to  Lamb,  or  the  release  of  the 
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surety  on  the  note,  the  clerk  enter  a  satisfaction  of  the  mortgage 
made  by  Kenney  and  wife  to  Peter  A.  Johnson,  being  the  mort- 
gage or  deed  of  trust  in  suit.  Shortly  after  the  execution  of  the 
note  to  Lamb,  and  before  its  maturity,  he  sold  and  indorsed  it 
to  plaintiff,  and  sometime  thereafter  executed  a  formal  assign- 
ment, referring  to  the  mortgage  in  suit.  Thereafter  the  loan  and 
trust  company  foreclosed  its  mortgage,  and  sold  the  land  under 
execution  to  Jennie  A.  Kivers,  Rivers  sold  to  Collins,  Collins 
to  Hoff,  Hoff  to  Brenton.  Neither  Collins,  Hoff,  nor  Bren- 
ton  had  any  notice  of  the  mortgage  in  suit,  except  such  as  the 
record  imparted,  and  some  of  these  grantees  expressly  say  that 
they  relied  upon  the  satisfaction  appearing  of  record  at  the  time 
they  purchased.  There  is  some  doubt  about  Lamb's  knowledge 
of  the  mortgage  to  Peter  A.  Johnson  until  after  it  was  satisfied 
of  record,  but  as  the  case  turns  upon  another  proposition,  we 
will  not  attempt  a  solution  of  the  doubt. 

***'^  As  we  view  it,  the  case  turns  upon  the  authority  or  appar- 
ent authority  of  the  trustee  to  satisfy  the  mortgage  or  deed  of 
trust.  In  addition  to  the  conditions  to  which  we  have  referred 
this  instrument  provided:  "And  it  is  further  agreed  that  if  de- 
fault shall  be  made  in  the  payment  of  said  sum  of  money  or  any 
part  thereof,  principal  or  interest,  or  if  the  taxes  assessed  on  the 
above-described  real  estate  shall  remain  unpaid  for  the  space  of 
three  months,  and  after  the  same  are  due  and  payable,  then  the 
whole  indebtedness  shall  become  due,  and  the  said  party  of  the 
eecond  part,  his  heirs  or  assigns,  may  proceed  by  foreclosure  or 
in  any  other  lawful  mode  to  make  the  amount  of  said  note."  It 
is  no  doubt  true  that  Peter  A.  Johnson,  the  trustee,  had  no 
authority  to  release  the  deed  of  trust,  except  upon  payment 
of  the  notes  secured  thereby;  and  it  is  conceded  that,  as  between 
the  parties,  or  persons  having  notice,  a  release  executed  by  a 
trustee  without  authority  of  the  cestui  que  trust,  and  without 
having  received  payment  of  the  debt  secured,  does  not  discharge 
the  lien:  See  Jones  on  Mortgages,  sec.  957;  Insurance  Co.  v. 
Eldredge,  102  U.  S.  545;  Williams  v.  Jackson,  107  U.  S.  478. 
The  trustee  did  not  have  authority,  in  this  case,  to  release  the 
"deed  of  trust  except  upon  payment  of  the  notes  secured  thereby, 
but  the  question  here  presented  is  somewhat  broader  than  that 
of  the  express  power  of  the  trustee.  It  relates  more  nearly  to 
his  apparent  authority,  or  rather  to  the  effect  of  the  release  upon 
subsequent  purchasers,  who  bought  the  land  on  the  faith  of  the 
satisfaction  piece  appearing  of  record.  Appellee  concedes  that 
the  trustee  had  authority,  upon  payment  of  the  notes  secured  by 


464  Day  v.  Bbenton.  [Iowa, 

the  deed  of  trust,  to  release  the  same.  Now,  if  he  had  this  power, 
will  it  not  be  presumed,  in  the  absence  of  notice  to  the  contrary, 
that,  when  he  enters  satisfaction  of  the  instrument  upon  the  rec- 
ords after  the  notes  secured  thereby  have  matured,  the  notes  are 
paid,  and  "*****  will  not  a  good-faith  purchaser  of  the  land,  who 
buys  relying  upon  this  satisfaction,  be  protected  against  the 
claims  of  assignees  of  the  notes  secured  by  the  deed  of  trust? 
This  is  the  vital  question  in  the  case,  and  its  solution  does  not 
depend  so  much  upon  the  authority  of  the  trustee  to  receive 
payment  as  upon  his  power  over  the  security  and  his  right  or  ap- 
parent right  to  discharge  the  instrument.  As  it  is  conceded  he 
had  the  power,  without  joining  his  cestui  que  trust,  to  release 
the  mortgage  upon  payment  of  the  debts  secured  thereby,  it 
seems  to  us  that,  when  he  does  so  after  the  debts  mature,  sub- 
sequent purchasers  are  justified  in  assuming  that  the  debta 
have  been  paid,  and  in  relying  upon  the  record  showing  the  dis- 
charge of  the  mortgage.  The  satisfaction  made  by  Johnson, 
the  trustee,  was  entered  of  record  after  the  debts  matured,  and 
expressly  stated  that  the  mortgage  or  deed  of  trust  was  "re- 
deemed, paid  off,  satisfied,  and  discharged  in  full."  This  is  & 
statement  made  by  one  having  not  only  apparent,  but  real, 
authority,  that  the  debts  have  been  paid,  and  that  the  mortgage 
is  satisfied  and  released.  Must  a  purchaser  go  further,  and  see 
that  the  debts  were  in  fact  paid? 

We  are  aware  that  the  uniform  tenor  of  authorities  is  to  the 
effect  that  a  trustee  has  no  powers,  except  those  conferred  by 
the  instrument  creating  the  trust,  and  that  those  given  are  strict- 
ly construed;  and  we  do  not  overlook  the  fact  that  persons  deal- 
ing with  the  subject  of  the  trust  must  take  notice  of  the  extent 
and  limitations  of  the  powers  conferred;  and  we  do  not  desire  ta 
intrench  upon  these  well-established  and  salutary  rules.  But  the 
question  here  presented  cannot  be  solved  by  reference  to  these 
rules  alone.  Here  is  a  case  where  the  trustee  has  the  undoubted 
authority  to  discharge  the  deed  upon  payment  of  the  debt  se- 
cured thereby.  His  appointment  is  accepted  by  the  cestui  que 
trust,  and  ******  they  say  to  the  world  that,  upon  compliance 
with  certain  conditions,  he  has  authority  to  release  the  instru- 
ment. He  does  release  it,  and  subsequent  purchasers  buy,  re- 
lying upon  this  satisfaction.  Who  is  to  suffer  under  such  cir- 
cumstances— the  one  who  puts  it  in  the  power  of  the  trustee  to 
make  the  discharge,  or  the  one  who  buys  on  the  faith  of  the  deed 
of  trust  being  satisfied?  Application  of  certain  well-known 
equitable  principles  will  settle  this  question.     Some  of  thesft 
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rules  have  been  thus  stated:  ''Where  one  of  two  innocent  parties 
must  suffer,  he  through  whose  agency  the  loss  occurred  must  bear 
it."  Again:  "Where  somebody  must  be  loser  by  reason  of  a  de- 
ceit practiced,  he  who  employs  and  puts  trust  and  confidence  in 
the  deceiver  should  be  the  loser,  rather  than  the  stranger." 
Again,  it  has  been  said:  "Where  loss  is  caused  by  the  fraud  of  a 
third  person,  such  loss  should  fall  on  the  one  whose  act  enabled 
such  fraud  to  be  committed."  In  applying  these  maxims,  we 
have  said  that  where  a  mortgagee  in  a  mortgage  given  to  secure 
a  certain  promissory  note  negotiates  the  note  to  a  third  person, 
and  then  enters  a  satisfaction  of  record,  such  entry  will  protect 
a  subsequent  bona  fide  purchaser  of  the  land  from  the  mort- 
gagor if  he  had  no  notice  at  the  time  of  such  purchase  that  the 
note  was  unpaid,  or  the  entry  of  satisfaction  unauthorized: 
Cornog  V.  Fuller,  30  Iowa,  212.  In  another  case  involving  the 
game  question,  Bank  v.  Anderson,  14  Iowa,  544,  83  Am.  Dec. 
390,  we  said  that  parties  should  not  be  permitted  to  leave 
their  rights  and  interests  in  liens  and  real  estate  in  such  a  condi- 
tion as  to  injure  those  who  are  deceived  by  appearances,  without 
a  record  notice  to  guide  them.  The  appellee  in  this  case  has 
no  greater  or  other  rights  than  Lamb,  from  whom  he  purchased 
the  note,  for  he  did  nothing  to  indicate  that  he  had  any  interest 
in  the  security.  Appellee  relies  upon  the  cases  of  Weldon  v. 
Tollman,  15  C.  C.  A.  138  (67  Fed.  Eep.  986),  and  Livermore  v. 
Maxwell,  87  Iowa,  705.  These  cases  are  much  "****  alike  in 
their  facts,  and  differ  from  this  in  many  important  particulars. 
In  the  Weldon  case  the  release  was  by  quitclaim  deed,  and  did 
not  purport  to  be  a  satisfaction  of  the  deed  of  trust  in  execution 
of  the  powers  conferred  upon  the  trustee.  And  in  both  cases  it 
appeared  that  the  release  was  given  before  the  maturity  of  the 
notes  secured  by  the  trust  deed,  and  in  neither  were  the  notes 
'surrendered  to  the  makers.  Moreover,  it  is  expressly  held  in  the 
Livermore  case  that  a  subsequent  purchaser  who  in  good  faith 
relied  upon  a  satisfaction  entered  of  record  by  the  cestui  que 
trust,  as  well  as  the  trustee,  would  be  protected,  although  at  the 
time  the  satisfaction  was  entered  the  cestui  que  trust  had  dis- 
posed of  the  notes  secured  by  the  deed.  The  uniform  course 
of  decisions  in  this  state  has  been  to  discourage  secret  liens,  and 
to  protect  those  who  invest  their  money  in  reliance  upon  the  in- 
tegrity of  the  county  records:  See  Jenks  v.  Shaw,  99  Iowa,  604; 
61  Am.  St.  Eep.  256,  and  cases  cited. 

Some  conflict  will  be  found  in  the  authorities  bearing  upon 
the  questions  here  considered,  but  we  think  the  case  turns  on  the 
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application  of  a  few  well-defined  equitable  principles,  and  that 
the  result  reached  is  in  accord  with  these  maxims:  See,  as  sus- 
taining our  conclusions.  Field  v.  Schieffelin,  7  Johns.  Ch.  150; 
11  Am.  Dec.  441;  Ahem  v.  Freeman,  46  Minn.  156;  24  Am. 
St.  Eep.  206;  Kuen  v.  Upmier,  98  Iowa,  393;  Merrill  v.  Luce, 
6  S.  D.  354;  55  Am.  St.  Rep.  844;  Whipple  v.  Fowler,  41  Neb. 
675;  Jones  v.  Clark,  25  Gratt.  656;  Carter  v.  Manufacturers'  Nat. 
Bank,  36  Am.  Rep.  341. 

The  decree  upon  which  appellee  relies  as  notice  to  appellants' 
ancestor,  that  Johnson  had  no  authority  to  release  the  mortgage, 
being  the  one  entered  in  the  partition  and  accounting  case  of 
Johnson  against  Kenney,  did  not  take  away  from  Peter  A.  John- 
son his  trusteeship;  nor  did  it  in  any  manner  abridge  or  destroy 
his  right  to  release  the  trust  deed.  ***^  If  it  purported  to  do  so, 
it  would  be  ineffectual,  for  the  reason  that  neither  of  the  cestuis 
que  trust  was  made  a  party  to  the  proceeding,  and  the  district 
court  could  not  discharge  their  trustee,  and  place  the  clerk  of  the 
courts  in  his  stead,  without  authority  from  the  beneficiaries,  or 
an  adjudication  in  a  case  to  which  they  were  parties.  If  we  treat 
the  suit  as  lis  pendens,  it  does  not  aid  the  appellee,  for  the  rea- 
sons stated. 

Some  question  is  made  regarding  certain  taxes  allowed  to 
appellee,  and  included  in  the  judgment.  As  these  taxes  were  all 
recovered  under  stipulations  contained  in  the  deed  of  trust  in 
suits  and  the  provisions  of  the  loan  and  trust  company  mortgage, 
we  need  only  consider  those  paid  by  the  trust  company,  claim  for 
which  was  assigned  to  appellee,  as  the  deed  of  trust  to  Johnson 
was  satisfied  in  so  far  as  these  defendants  are  concerned.  Ap- 
pellee is  not  entitled  to  recover  for  taxes  paid  by  the  loan  and 
trust  company  for  two  reasons:  1.  They  foreclosed  their  mort- 
gage in  an  independent  suit,  and  did  not  ask  to  recover  for 
taxes  paid.  Having  failed  to  do  so,  they  cannot  assign  a  claim 
therefor,  and  vest  in  their  assignee  a  right  to  recover,  for  this 
would  allow  them  to  split  their  cause  of  action  and  foreclose  by 
piecemeal:  2.  Appellee  did  not  ask  to  recover  these  taxes  under 
the  loan  and  trust  company  mortgage,  but  under  the  one  to 
Johnson,  as  trustee;  and  this,  as  we  have  seen,  was  satisfied  of 
record. 

Appellants  filed  a  cross-petition,  in  which  they  asked  that  the 
deed  of  trust  be  decreed  to  be  no  lien  upon  their  real  estate, 
and  that  the  same  be  declared  fully  canceled  and  satisfied  of 
record.  This  relief  should  have  been  granted.  The  decree  of 
the  district  court  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  harmony  with  this  opinion. 
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MORTGAGES— DEEDS  OP  TRUST— SATISFACTION— DIS- 
CHARGE OF  LIEN  WHERE  DEBT  IS  NOT  PAID.— A  mortgage 
is  discharged  only  by  payment  or  release:  Bunker  v.  Barron,  79  Me. 
62;  1  Am.  St.  Rep.  282;  Ladd  v.  Wiggin,  35  N.  H.  421;  69  Am.  Dec. 
551;  Smith  v.  Stanley,  37  Me.  11;  58  Am.  Dec.  771;  Kern  v.  Hotallng, 
27  Or.  205;  50  Am.  St.  Rep.  710.  It  has  been  held  that  payment  of  a 
mortgage  to  one  having  apparent  authority  to  receive  it,  will  be 
treated  as  if  actual  authority  existed:  Crane  v.  Gruenewald,  120  N. 
Y.  274;  17  Am.  St.  Rep.  643.  But,  in  the  same  state,  it  has  been  held 
that  a  release  or  conveyance  by  a  trustee  in  contravention  of  his 
trust  is  void.  Thus,  a  release  by  a  mortgagee  of  a  mortgage  which 
he  holds  in  trust  for  another,  before  it  becomes  due,  is  in  contraven- 
tion of  his  trust,  and  constitutes  no  obstacle  to  enforcing  such  mort- 
gage against  subsequent  bona  fide  purchasers,  as  they  are  bound  to 
know  that  he  had  no  authority  to  grant  such  release:  McPhersoa 
V.  Rollins,  107  N.  Y.  316;  1  Am.  St.  Rep,  826.  In  this  case,  the  mort- 
gagee, upon  the  mortgagor's  request,  entered  satisfaction  of  the 
mortgage  of  record,  without.  In  fact,  receiving  anything  In  payment. 
In  general,  the  cancellation  of  a  mortgage  and  discharge  of  record 
is  an  absolute  bar  and  discharge  of  the  mortgage:  See  note  to  Young 
V.  Shaner,  5  Am.  St.  Rep.  703.  A  deed  of  trust  is  but  a  species  of 
mortgage,  and  is  included  within  the  statute  prescribing  the  enter- 
ing of  satisfaction  of  mortgages:  Wolfe  v.  Do  well,  13  Smedes  &  M. 
103;  51  Am.  Dec.  147;  note  to  Merrill  v.  Hurley,  55  Am.  St.  Rep.  869. 

EQUITY— WHICH  ONE  OF  TWO  INNOCENT  PARTIES  MUST 
SUFFER.— When  one  of  two  innocent  persons  must  suffer,  he  whose 
fault,  neglect,  or  accident  has  caused  the  loss  must  bear  it:  Cald- 
well V.  Neil,  21  La.  Ann.  342;  99  Am.  Dec.  738;  Beach  v.  Schoff,  28 
Pa.  St.  195;  70  Am.  Dec.  122;  McCoy  v.  Morrow,  18  111.  519;  68  Am. 
Dec.  578;  Ridgway's  Appeal,  15  Pa.  St.  177;  53  Am.  Dec.  586. 

ACTIOTSIS— SPLITTING  CAUSE.— A  single  cause  of  action  cannot 
t)e  split  into  two  or  more  suits.  If  the  plaintiff  does  this,  and  recov- 
ers part  of  his  demand,  it  is  a  waiver  of  and  bar  to  the  residue  of 
his  claim:  Liddell  v.  Chidester,  84  Ala.  508;  5  Am.  St.  Rep.  387;  notes 
to  Bendernagle  v.  Cocks,  32  Am.  Dec.  454;  Guernsey  v.  Carver,  24. 
Am.  Dec.  61. 

As  to  when  Beneflclaries  are  Bound  by  Acts  of  Trustees  In  Oontrat 

vention  of  Their  Trusts.* 

The  previous  notes  In  the  series,  cited  below,  while  throwing  some 
light  upon  the  questions  herein  to  be  considered,  and  being  therefore 
of  value  in  this  connection,  do  not  give  direct  attention  to  the  subject 
of  this  note.  The  most  valuable  of  these  Is  that  to  Tyler  v.  Herring, 
19  Am.  St.  Rep.  260-297,  on  sales  and  conveyances  by  trustees.  , 
Herein  It  will  be  necessary  to  notice  the  general  rules  of  construction 
which  have  been  applied  to  trusts,  and  trustees'  powers.  The  cases 
in  which  trustees,  by  acts  In  contravention  of  their  trusts,  will  be 
held  to  bind  beneficiaries  thereof,  group  themselves  under  a  few 
heads,  and  these  heads  are  naturally  divided  Into  two  classes.  In 
general,  acts  of  a  trustee  In  contravention  of  his  trust,  If  binding 
upon  the  beneficiaries,  are  held  so  either  because  the  acts  themselves 
create  equities  superior  to  those  of  the  beneficiaries  or  because  the 

•reference  to  monographic  notes. 
Losses  of  trust  property  for  which  trustees  are  not  liable:  75  Am.  Deo.  799;  40  Am. 
Dec.  506-518. 
Sales  and  conveyances  by  trustees:  19  Am.  ^t.  Rep.  266-297. 
Right  to  pursue  and  recover  trust  funds:  32  Am.  St.  Rep.  12&-190. 
Right  to  follow  trust  funds:  46  Am.  St.  Rep.  606-610. 
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beneficiaries  by  their  own  conduct  have  lost  their  right,  on  principles 
of  estoppel  or  otherwise,  to  question  the  validity  of  such  acts.  Id 
discussing  these  cases  it  will  be  necessary  to  consider  the  equi- 
ties of  third  parties  to  which  the  trustee's  acts  give  rise.  Who 
are  bona  fide  purchasers  for  value  without  notice?  What  consti- 
tutes notice,  actual  or  constructive,  of  a  trust?  Again,  a  cestui  que 
trust  may,  by  his  own  representations  or  conduct,  by  acquiescence, 
formal  confirmation,  or  release,  or  by  laches,  lose  the  right  to  attacic 
Invalid  acts  of  his  trustee.  So  it  must  be  determined  wnat  U 
laches.  When  will  an  estoppel  arise?  What  Is  acquiescence,  con- 
firmation, participation,  or  release? 

Trustee's  Powers,  Construction  o/.— Powers  conferred  upon  a  trus- 
tee will.  In  all  cases,  be  strictly  construed,  but  with  a  view  to  carry 
out  the  intention  of  the  parties  as  expressed  in  the  Instrument  creat- 
ing the  trust.  He  has  no  power  to  alter  or  vary  these  powers,  as  to 
sell  on  credit  when  his  power  is  to  sell  for  cash  upon  a  designated 
default:  Cassell  v.  Koss,  33  111.  244;  85  Am.  Dec.  270;  although,  If 
necessary  to  accomplish  the  intention  of  the  parties,  he  may,  by 
Implication,  be  vested  with  powers  not  expressly  conferred  upon 
him  by  the  trust  instrument.  Acts  In  relation  to  the  trust  property, 
not  justified  by  implication,  and  in  excess  or  variance  of  the  powers 
expressly  conferred  upon  him,  are  in  contravention  of  his  trust  and 
void:  Briggs  v.  Davis,  20  N.  Y.  15;  75  Am.  Dec.  363.  There  Is  a 
rebuttable  presumption  in  the  case  of  an  exercise  of  power  by  a 
trustee  that  he  has  performed  those  acts  in  pais  which  were  condi- 
tions precedent  thereto:  Tj^ler  v.  Herring.  67  Miss.  169;  19  Am.  St. 
Eep.  263;  Graham  v.  Fitts,  53  Miss.  307.  But  persons  dealing  with  a 
trustee  must  take  notice  of  the  scope  of  his  authority:  Kirsch  v. 
Tozler,  143  N.  Y.  390;  42  Am.  St,  Kep.  729.  The  rule  of  caveat  emp- 
tor applies  to  trustee's  sales  and  the  purchaser,  whether  he  be  th© 
mortgagee  or  a  stranger,  is  conclusively  charged  with  notice  of 
Irregularitfes  by  the  trustee  In  executing  the  power  of  sale:  Stephens 
V.  Clay,  17  Ck)lo.  489;  31  Am.  St.  Kep.  328.  To  administrator's  sale» 
the  rule  Is  applied  with  the  utmost  rigor  and  strictness:  Lindsay  v. 
Cooper,  94  Ala.  170;  33  Am.  St.  Eep.  105. 

Rights  of  Those  Dealing  u^ith  Trustees.— When  a  trust  is  created,  the 
legal  title  to  the  trust  estate  vests  in  the  trustee,  and  the  equitable 
title  In  the  cestui  que  trust,  and,  in  general,  no  act  of  the  trustee 
will  be  allowed  to  divest  the  beneficiary  of  his  equitable  estate.  This 
rule  applies,  however,  to  cases  in  which  those  dealing  with  the 
trustee  are  in  fact,  or,  by  virtue  of  circumstances,  occupy  the  posi- 
tion of,  purchasers  with  notice  of  the  trust.  These  persons,  in  many 
cases,  have  no  knowledge  or  means  of  kaowledge  of  the  trust,  or 
of  the  fact  that  the  trustee  in  dealing  with  them  acts  In  contraven- 
tion of  his  trust.  In  such  a  case  a  purchaser  from  a  trustee  takes^ 
the  legal  title  by  virtue  of  his  conveyance,  and  since  his  equity  is 
superior  to  that  of  the  cestui  que  trust,  he  takes  the  equitable  title 
also.  The  case  of  a  trust  deed  such  as  was  considered  in  the  prin- 
cipal case,  is  in  a  respect  peculiar,  because  the  beneficiary  therein 
has  a  part  In  selecting  the  trustee  and  may  be  held  liable  for  negli- 
gence in  choosing  an  improper  person,  while  in  an  ordinary  trust,  no 
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such  power  of  choice  being  given,  a  similar  liability  does  not  arise, 
and  conflicts  of  riglits  arising  are  determined  more  especially  by 
reference  to  the  position  of  the  purchaser.  A  purchaser  from  a. 
trustee  with  notice  taices  the  property  impressed  with  the  trust,  and 
bis  position  is  in  no  respect  better  than  that  of  his  vendor.  He  is 
chargeable  with  the  execution  of  the  trust:  Monographic  note  to 
Tyler  v.  Herring,  19  Am.  St.  Rep.  267;  Am.  &  Eng.  Ency.  of  Law, 
27,  252;  Perry  on  Trusts,  4th  ed.,  sec.  828.  The  rule  is  settled  by  an 
endless  and  unbroken  line  of  authorities  that  a  bona  fide  purchaser 
Crom  a  trustee  for  valuable  consideration  and  without  notice,  takes 
the  property  discharged  of  the  trust,  and  Is  vested  with  both  the 
legal  and  equitable  title  thereto:  Perry  on  Trusts,  4th  ed.,  sec.  828; 
Am.  &  Eng.  Ency.  of  Law,  27,  254;  monographic  note  to  Tyler  v. 
Herring,  19  Am.  St  Rep.  266. 

Applications  of  the  Rule — Volunteers.— Before  taking  up  a  consider* 
atiou  of  the  holdings  of  the  cases  as  to  who  are  entitled  to  protec- 
tion under  the  rule  stated,  and  as  to  what  amounts  to  notice,  we 
will  notice  a  few  interesting  applications  of  the  rule.  "If  an  estate 
be  passed  by  a  trustee  to  a  stranger  by  conveyance,  then  the  grantee. 
if  he  be  a  volunteer,  will  be  bound  by  the  trust,  whether  he  had 
notice  of  it  or  not;  for  though  he  had  no  actual  notice  of  the  equity, 
yet  the  court  will  presume  it  against  him  where  he  paid  no  consid- 
eration": Coble  V.  Nonemaker,  78  Pa.  St.  501.  A  donee  of  a  trust 
fund,  with  or  without  notice.  Is  charged  with  the  trust.  This  has 
been  settled  since  the  time  of  usies:  Otis  v.  Otis,  167  Mass.  245. 
Such  a  person  has  no  equity  superior  to  that  of  a  purchaser  with 
notice:  McLeod  v.  First  Nat.  Bank,  42  Miss.  99;  Perry  on  Trusts, 
sec.  828;  and  acquires  none  by  payment  of  a  merely  nominal  con- 
sideration: Everett  v.  Texas  etc.  Ry.  Co.,  67  Tex.  430.  Where  one 
holding  cattle  In  trust  as  mortgagor,  used  some  of  them  to  purchase 
improvements  upon  certain  land  which  he  then  conveyed  to  his  wife, 
she,  being  a  transferee  without  consideration,  was  held  to  be  a 
trustee:  McClellan  v.  Pyeatt,  66  Fed.  Rep.  843.  To  give  one  the 
character  of  a  bona  fide  purchaser  for  value  without  notice,  before 
receiving  notice,  he  must  have  wholly  or  partially,  paid  the  con- 
eideration:  Paul  v.  Fulton,  25  Mo.  156.  A  purchaser  from  a  trustee 
without  notice  of  the  trust,  where  the  sole  consideration  is  the  pay- 
ment of  a  pre-existing  debt,  takes  the  property  subject  to  the  trust: 
Black  V.  Caviness,  2  Tex.  Civ.  App.  118;  McKamey  v.  Thorp,  61  Tex. 
652. 

Remote  Purchasers. — A  second  purchaser  without  notice  from  a  first 
purchaser  with  notice,  will  be  protected:  Jones  v.  Hudson,  23  S.  C. 
494.  He  Is  protected  both  at  law  and  equity,  against  a  secret  trust: 
Prevo  V.  Walters,  5  111.  36;  Wilson  v.  South  Park  Commrs.  70  111,  46; 
Gunnell  v.  Cockerill,  79  111.  79.  So  with  a  purchaser  with  notice 
from  one  without  notice  is  protected,  because  to  hold  otherwise 
■would  be  to  deprive  the  first  purchaser  of  an  essential  element  of 
Ills  property  rights,  the  power  to  dispose  of  his  property:  Brown  v. 
Wood.  6  Rich.  Eq.  176;  Bracken  v.  Miller,  4  Watts  &  S.  102.  But  If 
the  original  violator  of  the  trust  repossesses  himself  of  an  estate 
thus  conveyed,  the  original  equity  will  reattach  to  it  in  his  hands:  I 
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story's  Equity  Jurisprudence,  sec,  410.  And  where  a  trustee  of  lanci 
conveyed  to  hiin  by  a  husband  and  wife  in  trust  for  the  wife,  by 
connivance  with  the  husband,  conveys  it  to  an  Innocent  purchaser 
for  value  without  notice,  and  the  husband  subsequently  buys  the 
land  from  such  purchaser,  he  holds  it  subject  to  the  original  trust: 
Church  V.  Church,  25  Pa.  St.  278.  A  purchaser  with  notice  from 
another  also  with  notice,  takes  no  better  title  than  his  vendor,  but 
holds  as  trustee:  Kandolph  v.  East  Birmingham  Land  Co.,  104  Ala. 
355;  53  Am.  St  Rep.  64. 

What  Constitutes  Notice  of  a  Trust.— In  many  cases  It  Is  extremely 
difficult  to  determine  wliat  circumstances  will  amount  to  construc- 
tive notice.  Said  the  vice-chancellor  in  Jones  v.  Smith,  1  Hare,  43: 
"If  there  Is  no  fraudulent  turning  away  from  a  knowledge  of  the 
facts  which  the  res  gestae  would  suggest  to  a  prudent  mind;  if  mere 
want  of  caution  as  distinguished  from  fraudulent  and  willful  blind- 
ness, is  all  that  can  be  imputed  to  the  purchaser— then  the  doctrine 
of  constructive  notice  will  not  apply;  then  the  purchaser  will,  Ir> 
equity,  be  considered  as  in  fact  he  is,  a  bona  fide  purchaser  without 
notice."  But  however  difficult  may  be  their  application  In  some 
cases,  the  general  rules  regarding  notice  are  well  settled:  Kirsch  v^ 
Tozler,  143  N.  Y.  390;  42  Am.  St.  Eep.  729;  Trinidad  v.  Milwaukee 
etc.  Refining  Co.,  G3  Fed.  Rep.  883;  monographic  note  to  Lodge  v. 
Simonton,  23  Am.  Dec.  47-53.  Purchasers  from  a  trustee,  under  an 
express  trust,  are  charged  with  constructive  notice  of  the  scope  of 
his  powers.  Actual  knowledge  of  the  existence  and  terms  of  a  trust 
Is  not  necessaiy  to  charge  one  with  notice  thereof  In  dealing  with  a- 
trustee.  Sufficient  notice  to  arouse  his  distrust  or  put  him  on  In- 
quiry may  be  sufficient:  Bunting  v.  Ricks,  2  Dev.  &  B.  130;  32  Am, 
Dec.  699.  To  bind  one  with  notice  of  a  secret  trust  his  knowledge 
must  be  full  and  precise:  Conner  v.  Tuck,  11  Ala.  794.  The  pur- 
chaser of  land  in  the  possession  of  a  cestui  que  trust  will  be  pre- 
sumed to  purchase  with  notice  of  the  trust:  Pritchard  v.  Brown,  4 
N.  H.  397;  17  Am.  Dec.  431.  It  has  been  held  that  such  possession  is 
not  notice  of  a  secret  trust  in  the  land  so  occupied:  Scott  v.  Galla- 
gher, 14  Serg.  &  R.  333;  16  Am.  Dec.  508,  and  later  cases  In  Pennsyl- 
vania and  elsewhere  have  followed  the  holding,  but  we  believe  it  to 
be  contrary  to  reason  and  the  recognized  rules  regarding  notice.  To 
allow  a  purchaser  of  land  to  disregard  the  fact  that  It  is  In  the  pos- 
session of  a  person  other  than  his  vendor,  a  fact  which  certainly,  if 
unexplained,  Is  not  consistent  with  the  legal  effect  of  his  vendor's  ti- 
tle, and  to  take  title  freed  of  a  trust  which  proper  Inquiry  regarding 
Buch  possession,  would  have  disclosed,  seems  Inconsistent  with  the 
rules  of  notice:  See  Williams  v.  Brown,  15  N.  Y.  355.  The  more 
fact  that  a  wife  lives  with  her  husband  upon  land  which  he  holds 
In  trust  for  her  Is  not  notice  of  such  trust  to  a  purchaser  from  him: 
Paulus  V.  Latta,  93  Ind.  34. 

"Though  the  defense  of  bona  fide  purchaser  is  an  affirmative  de- 
fense, and  must  be  pleaded  and  proved  by  the  defendant,  proof  of 
payment  of  the  consideration  Is  prima  facie  evidence  of  the  want  of 
notice,  and  devolves  upon  the  complainant  the  burden  of  establish- 
ing the  notice":  Atkinson   v.  Greaves,  70   Miss.   45.    Transferees* 
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of  warrants  or  notes  which  show  upon  their  face  that  they  are 
trust  property  talje^with  notice:  Payne  v.  First  Nat  Bank,  43  Mo. 
App.  377;  McLeod  v.  First  Nat.  Bant:,  42  Miss.  99.  The  word  "trus- 
tee" upon  the  face  of  stocli  certificates  is  notice  to  purchasers  or 
pledgees  thereof:  Shaw  v.  Spencer,  100  Mass.  382;  97  Am.  Dec.  107; 
First  Nat.  Banlj  v.  National  Broadway  Bank,  22  App,  Div.  (N.  Y.)  24. 
Any  reference  to  the  trusteeship  or  guardianship  of  a  person  is  no- 
tice thereof  to  persons  dealing  with  him:  Bancroft  v.  Consen,  13 
Allen,  50;  Fisher  v.  Brown,  104  Mass.  259;  6  Am.  Rep.  235.  The 
pledgee,  after  maturity,  of  negotiable  paper  secured  by  a  trust  deed, 
the  pledge  being  for  the  private  debt  of  the  trustee,  is  charged  with 
notice  of  the  trust:  Turner  v.  Hoyle,  95  Mo.  337.  A  village  treasurer 
keeping  his  official  account  at  a  bank,  borrowed  a  large  sum  from 
the  bank  on  his  own  note  with  his  own  securities  as  collateral,  pro- 
fessing that  the  money  was  to  be  used  for  the  payment  of  village 
warrants.  The  amount  was  credited  to  his  official  account,  and  was 
paid  out  upon  village  warrants.  Later  when  the  tax  money  came  in 
lie  drew  a  check  upon  his  account  to  satisfy  the  note  and  redeem  the 
collaterals.  The  treasurer  proved  a  defaulter  and  the  village,  as 
cestui  under  the  trust  relation,  endeavored  to  have  the  bank  declared 
a  trustee  to  the  amount  of  the  note.  The  prayer  was  denied  and 
the  court,  per  Dickey,  J,,  said,  "To  charge  a  stranger  to  a  trust  fund 
as  trustee  by  reason  of  participation  in  a  misapplication  of  the  fund, 
upon  the  ground  that  the  fund  was  used  in  payment  of  a  private  debt 
of  the  original  trustee,  it  is  necessary  to  show,  not  only  that  the 
party  sought  to  be  charged  was  aware  that  the  fund  was  a  trust 
fund,  but  also  that  he  was  aware  that  the  debt  to  the  payment  of 
which  it  was  applied,  was,  at  the  time  of  such  application,  in  fact 
a  private  debt— a  debt  of  such  character  that  the  fund  In  question 
could  not  lawfully  be  applied  in  payment  thereof":  Fifth  Nat.  Bank 
v.  Hyde  Park,  101  111.  595;  40  Am.  Rep.  218.  See,  also,  Goodwin  v. 
American  Nat.  Bank,  48  Conn.  550.  The  depositary  of  a  trust  fund 
will  not  be  liable  to  the  beneficiaries  thereof  where  he  had  no  notice 
of  the  trust  until  the  fund  had  been  withdrawn  by  the  trustee:  Ten- 
ny  v.  Porter,  61  Ark.  329.  Where  one  acting  through  an  agent  deals 
with  a  trustee,  notice  to  the  agent  of  the  trustee's  character  is  no- 
tice to  his  principal:  Stewart  v.  Greenfield,  16  Lea,  13;  and  he  will 
be  charged  with  the  trust:  Indiana  etc.  R.  R.  Co.  v.  Swannell,  157 
111.  6H3;  Insurance  Co.  v.  Eldredge,  102  U.  S.  545. 

Purchaser's  Reliance  upon  Records.— In  general,  one  purchasing  land 
In  reliance  upon  the  title  thereto  revealed  by  a  proper  examination 
of  public  records,  is  protected  against  secret  trusts  of  which  he  has 
no  notice.  He  Is  justified  in  relying  upon  the  records  as  they  were 
at  the  time  of  his  purchase:  Gibbons  v.  Hoag,  95  111.  45;  and  whero 
they  show  that  trust  property  has  been  reconveyed  by  the  trustee 
to  the  original  holder  and  the  trust  terminated,  a  purchaser  of  the 
property  is  not  required  to  look  beyond  the  records  to  see  If  there 
has  been  a  subsequent  unauthorized  conveyance  by  the  trustee: 
Porter  v.  McNabney,  77  111.  235;  Livermore  v.  Maxwell,  87  Iowa,  705. 
To  charge  one  as  trustee  who  purchases  trust  property,  it  Is  neces- 
6ary  that  a  reasonable  and  seasonable  examination  of  the  records 
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would  have  given  him  knowledge  of  the  trust,  Its  extent  and  provi- 
sions: Grafflin  v.  Robb,  84  Md.  451.  See  Union  Pac.  Ry.  Co.  v.  Mc- 
Alpine,  129  U.  S.  305.  One  Is  protected  against  the  cestui  In  a  trust 
deed,  when  he  is  induced  to  purchase  the  land  covered  thereby,  by  a 
release  entered  of  record  by  the  person  having  apparent  authority 
to  do  so:  Livermore  v.  Maxwell,  87  Iowa,  705;  Banli  v.  Anderson, 
14  Iowa,  544;  83  Am.  Dec.  390.  Such  a  release  Is  prima  facie  valid, 
and  the  mere  fact  that  the  debt  secured  thereby  is  unpaid,  does  not 
raise  a  presumption  of  fraud,  accident,  or  mistalie:  Battenhausen  v. 
Bullocli,  8  111.  App.  312;  Cornog  v.  Fuller,  30  Iowa,  212.  Unless  given 
authority  to  do  so,  the  trustee  in  a  trust  deed  may  not  receive  pay- 
ment of  the  debt  before  it  is  due:  Livermore  v.  Maxwell,  87  Iowa, 
705;  and  where  the  record  which  shows  a  release  of  a  mortgage  by 
the  mortgagee,  also  shows  that  the  debt  secured  thereby  has  not  yet 
matured,  a  purchaser  is  held  to  have  notice  of  the  existing  trust  and 
is  charged  with  it:  McPherson  v.  Rollins.  107  N.  Y.  316;  1  Am.  St, 
Rep.  82t5;  Kirsch  v.  Tozier,  143  N.  Y.  390;  42  Am.  St.  Rep.  729.  A 
release  of  a  trust  deed  by  the  trustee  without  payment  and  without 
authority  from  the  cestui  is  void:  Lalieman  v.  Robards,  9  Mo.  App. 
179;  and  one  purchasing  with  notice  taljes  of  course,  as  trustee:  In- 
surance Co.  V.  Eldredge,  102  U.  S.  545.  But  where  a  release,  though 
executed  before  the  notes  secured  by  a  trust  deed  were  due,  was 
executed  by  the  trustee  and  certified  to  by  the  original  holder  of  the 
notes,  one  who  in  reliance  upon  such  release,  and  after  the  exercise 
of  reasonable  caution  and  inquiry,  loans  money  which  is  secured  by 
a  trust  deed  of  the  same  lands  covered  in  the  first  deed,  has  equities 
superior  to  those  of  assignees  before  maturity  of  the  notes  secured 
by  the  first  deed,  though  the  release  was  executed  subsequent  to  the 
assignment:  Williams  v.  Jaclison,  107  U.  S.  478.  Justice  Gray  In 
delivering  the  opinion  in  that  case  said:  "Williams  toolc  every  rea- 
sonable precaution  that  could  have  been  expected  of  a  prudent  man 
before  advancing  his  money  to  Charles  T.  Davis  for  Sweet  and  wife. 
He  declined  to  lend  his  money  until  after  he  had  been  furnished  with 
a  conveyancer's  abstract  of  title,  showing  that  the  deed  of  release 
from  the  trustees  under  the  first  deed  of  trust,  and  from  the  original 
holder  of  ihe  notes  secured  thereby,  as  well  as  the  second  deed  of 
trust  to  secure  the  repayment  of  the  money  lent  by  Williams,  had 
been  recorded,  and  that  the  land  was  not  subject  to  any  encum- 
brance prior  to  the  second  deed  of  trust.  It  was  suggested  in 
argument  that  as  the  first  deed  of  trust  showed  that  the  notes 
secured  thereby  were  negotiable  and  were  not  yet  payable,  and  that 
the  land  was  not  intended  to  be  released  from  this  trust  until  all 
the  notes  were  paid,  Williams  was  negligent  in  not  making  fur- 
ther inquiry  Into  the  fact  whether  they  were  still  unpaid.  But 
of  whom  should  he  have  made  inquiry?  The  trustees  under  the 
first  deed  and  the  original  holder  of  the  notes  secured  thereby 
having  expressly  asserted  under  their  own  hands  and  seals  that 
the  notes  had  been  paid,  and  Sweet  and  wife  having  apparently 
concurred  in  the  assertion  by  accepting  the  deed  of  release  and 
putting  It  on  record,  he  certainly  was  not  bound  to  Inquire  of 
any  of  them  as  to  the  truth  of  the  fact;  and  there  was  no  other  per- 
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«on  to  whom  he  could  apply  for  information,  for  he  did  not  know 
that  the  notes  had  ever  been  negotiated,  and  he  had  no  reason  to 
suppose  that  they  had  not  been  cancelled  and  destroyed.  To  charge 
Williams  with  constructive  notice  of  the  fact  that  the  notes  had  not 
been  paid  in  the  absence  of  any  proof  of  knowledge,  fraud,  or 
^ross  or  willful  negligence  on  his  part,  would  be  inconsistent  with 
the  purpose  of  the  registry  laws,  with  the  settled  principles  of 
equity,  and  with  the  convenient  transaction  of  business."  The  case 
of  At>ell  V.  Brown,  55  Md.  218,  is  interesting,  but  the  facts  were  too 
•complex  for  recital  here.  In  it  there  was  an  unauthorized  release 
of  a  mortgage  as  to  part  of  the  premises  mortgaged,  executed  and 
recorded  by  the  trustee  of  the  estate  of  which  the  loan  secured  by 
the  mortgage  was  a  part.  The  question  arose  from  an  attempt  by 
the  trustee's  successors,  to  impress  the  original  trust  upon  the  re- 
leased premises  in  the  hands  of  a  purchaser  to  whose  hands  they 
had  come  by  mesne  conveyances.  The  purchaser  defended  upon  hia 
reliance  upon  the  records,  in  which  it  appeared  that  the  release  was 
by  the  trustee.  In  granting  the  relief  prayed  for,  it  was  held  that 
the  record  reference  to  the  trust  put  the  purchaser  upon  inquiry  as 
to  the  terms  of  the  trust,  and  charged  him  with  notice  of  what  such 
inquiry  would  have  revealed,  namely,  that  the  release  was  in  con- 
travention of  the  trust  and  without  the  order  or  sanction  of  the 
superior  court,  a  reference  to  the  records  of  which  was  incumbent 
upon  the  purchaser:  See  Leake  v.  Watson,  58  Conn.  332;  18  Am.  St. 
Rep.  270.  A  purchaser  of  chattels  in  one  state  from  one  having  ap- 
parent complete  ownership,  is  not  charged  as  trustee  by  the  registra- 
tion in  another  state  of  a  trust  deed  thereto,  of  which  he  had  no 
actual  notice:  Wyse  v.  Dandridge,  35  Miss.  672;  72  Am.  Dec.  149. 

Reliance  upon  the  Face  of  a  Trust  Deed  or  Instrument  of  trust  by  a 
purchaser  from  the  trustee,  is  sufficient  to  protect  him,  where  the 
sale  is  made  in  strict  conformity  with  the  directions  of  the  instru- 
ment. Where  a  trustee's  deed  recites  a  compliance  with  all  the  re- 
quirements necessary  to  a  valid  sale,  an  innocent  purchaser  need 
not  go  behind  the  face  of  the  deed  to  ascertain  if  its  recitals  are  cor- 
rect: Wilson  v.  South  Park  Commrs.,  70  111.  46.  See  Field  v.  Schlef- 
felin,  7  Johns.  Ch.  150;  11  Am.  Dec.  441.  Thus  a  purchaser  is  not 
required  to  examine  into  a  trustee's  accounts  to  see  if  his  sale  is  ne- 
cessary: Thompson  v.  McKay,  41  Cal.  221.  And  where  a  sale  was 
conducted  conjointly  by  a  trustee  In  a  trust  deed  and  the  trustor's  as- 
signee in  bankruptcy,  a  purchaser  was  justified  in  relying  upon  the 
recitals  in  the  trust  deed,  though  an  inspection  of  the  assignee's 
schedule  would  have  given  him  notice  of  a  defect  in  the  title:  Atkin- 
son v.  Greaves,  70  Miss.  42.  But  notice  actual  or  constructive  of  ir- 
regularities in  the  sale  binds  the  purchaser:  Harris  v.  Smith,  98 
Teun.  ^6;  Smith  v.  Burgess.  133  Mass.  511.  And  where  an  exec- 
utor has  no  power  to  sell,  a  purchaser  at  his  sale  acquires  no  title: 
Williamson  v.  Willinmson.  3  Smedes  &  M.  715;  41  Am.  Dec.  636; 
Chicago  etc.  R.  R.  Co.  v.  Kennedy,  70  111.  350;  Gunnell  v.  Cockerlll, 
79  111.  79.  The  payment  of  the  debt  secured  by  a  trust  deed  termi- 
nates the  power  of  sale  conferred  thereby:  Penny  v.  Cook,  19  Iowa, 
538,  and  the  same  effect  has  been  given  a  tender  of  the  debt:  Welch 
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V.  Greenalge,  2  Helsk.  209,  though  In  neither  of   these  cases  were 
the  rights  of  Innocent  purchasere  brought  In  question. 

Conferring  Indicia  of  Title  upon  Trustee— When  Binds  Cestui  que 
Trusf.— Following  the  rule  that  where  one  of  two  innocent  persons 
must  suffer,  he  must  suffer  who  placed  the  party  doing  the  wrong  In 
a  position  to  do  it,  beneficiaries  have  frequently,  as  in  the  principal 
case,  been  held  bound  by  unauthorized  acts  of  trustees,  because  by 
clothing  the  trustees  with  indicia  of  title  or  power,  they  have  en- 
abled them  to  deceive  innocent  purchasers.  Such  cases  usually 
arise  over  trust  deeds.  "In  such  eases,"  said  Wallter,  J.,  in  Wilson  v. 
South  Park  Commrs.,  70  111.  46,  "the  person  executing  the  trust  deed, 
selects  his  trustee,  and  usually  conveys  to  a  person  in  whom  he  re- 
poses confidence,  both  as  to  his  integrity  and  business  capacity,  and 
having  reposed  the  confidence,  and  conferred  the  power  on  him  to 
act,  if  it  is  abused,  he  must  be  held  responsible  for  the  improper 
selection.  Even  where  he  authorizes  the  assignee  to  execute  the 
power  he  must  be  equally  responsible,  as  he  confers  the  power,  and 
if  Improvidently  done,  the  innocent  must  not  suffer  for  his  want  of 
prudence,  unless  they  can  be  charged  with  notice  of  the  abuse  of  the 
power":  See  Roy  v.  McPherson,  11  Neb.  197.  Thus,  where  the  bene- 
ficiary in  a  trust  deed  fails  to  have  it  acknowledged  and  re- 
corded, he  has  no  rights  as  against  an  innocent  purchaser  of  the 
property,  for  value  and  without  notice:  Whittle  v.  Vanderbllt  Min. 
etc.  Co.,  83  Fed.  Rep.  48.  So,  transferees  of  corporate  stock  from  one 
upon  whom  the  real  owners  thereof  have  conferred  the  apparent 
right  of  property,  will  be  protected  against  a  secret  trust  of  which 
they  have  no  notice:  Crocker  v.  Crocker,  31  N.  Y.  507;  88  Am.  Dec. 
291.  Under  similar  circumstances  purchasers  of  overdue  negotiable 
paper  or  non-negotiable  paper  are  given  similar  protection:  Neu- 
hoff  V.  O'Reilly,  93  Mo,  164;  Lee  v.  Turner,  89  Mo.  489.  Recording 
a  trust  deed,  without  recording  the  defeasance,  makes  the  grantee 
apparent  absolute  owner,  and  an  innocent  purchaser  from  him  takes 
complete  title:  1  Jones  on  Mortgages,  4th  ed.,  sees.  548,  549.  So,  the 
failure  of  a  mortgagor  to  have  the  discharge  of  the  mortgage  prop- 
erly recorded  may  lose  him  his  property  in  a  similar  manner  and  for 
like  reason:  Bausman  v.  Eads,  46  Minn.  148;  24  Am.  St.  Rep.  201. 

Beneficiary's  Right  of  Election.— When  a  trustee  commits  a  breach 
of  his  trust  by  selling  the  trust  property,  the  cestui  que  trust  may 
elect  to  hold  him  responsible  personally,  or  to  proceed  to  impress  the 
trust  upon  the  property  in  the  hands  of  the  purchaser.  The  latter 
course  is  ineffectual,  we  have  seen,  if  the  purchaser  be  bona  fide,  for 
value  and  without  notice.  In  general  it  is  ineffectual  if  the  property 
is  incapable  of  being  traced  or  distinguished.  But  the  right  of  elec- 
tion exists:  Vance  v.  Kirk,  29  W.  Va.  344;  Parker  v.  Straat,  39  Mo. 
App.  616;  Isom  v.  First  Nat.  Bank,  52  Miss.  902;  Indiana  etc.  R.  R. 
Co.  V.  Swannell,  157  111.  616.  This  right  is  alternative  however:  2 
Perry  on  Trusts,  sec.  828;  Indiana  etc.  R.  R.  Co.  v.  Swannell,  157  III. 
616;  and  is  governed  by  the  ordinary  rules  regarding  election  be- 
tween remedies.  The  cestui  que  trust  cannot  occupy  contradictory 
positions.  He  cannot  retain  the  proceedings  of  the  sale  and,  at  the 
same  time,  follow,  and  recover  the  property  itself:  Bonner  v.  Hoi- 
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land,  68  Ga.  718;  although  it  has  been  held  that  while  accepting  such 
proceeds  he  might  make  a  valid  reservation  of  his  right  to  con- 
test: Boerum  v.  Schenk,  41  N.  Y.  182;  and  by  protracted  litigation 
on  his  part,  attacking  a  purchase  by  his  trustee,  he  may  be  estop- 
ped to  claim  that  It  was  made  for  his  benefit:  Wis  wall  v.  Stewart, 
32  Ala.  433;  70  Am.  Dec.  549. 

Laches.— This  right  of  election  must  be  exercised  within  a  reason- 
able time  or  the  cestui  will  be  held  guilty  of  laches  and  estopped 
to  assert  that  the  act  of  the  trustee  in  question  is  invalid  or  unau- 
thorized: Hammond  v.  Hopkins,  143  U.  S.  224;  Wiswall  v.  Stewart, 
32  Ala.  433;  70  Am.  Dec.  549;  Am.  &  Eng.  Ency.  of  Law,  27,  269.  If 
he  would  disaffirm  the  act  he  must  do  so  before  innocent  third  par- 
ties have  invested  money  and  labor  upon  the  faith  of  its  validity,  and 
If  he  does  not  do  so,  he  will  be  barred  from  setting  it  aside:  Jenkins 
v.  Pierce,  98  111.  646;  Dean  v.  Dean,  9  N.  J.  Eq.  425.  The  period  of 
delay  necessary  to  constitute  laches  in  such  a  case  depends  largely 
upon  the  circumstances  of  any  given  case:  Twin  Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587.  A  delay  of  several  years  for  speculative  purpose* 
after  full  knowledge  of  the  invalidity  of  a  transaction  is  sufficient: 
Hoyt  V.  Latham,  143  U.  S.  553;  Follansbe  v.  Kilbreth,  17  111.  522; 
65  Am.  Dec.  691.  In  holding  a  delay  of  five  years  insufficient,  tht> 
court,  in  Spurlock  v.  Sprouie,  72  Rio.  503,  said:  "In  cases  where  a 
party  comes  before  the  court  with  a  clear  right  entitling  him  to  re- 
lief, there  being  no  remedy  at  law,  something  more  than  mere  delay 
must  be  shown  before  the  relief  asked  can  be  refused,  such  as  that 
the  party  has  slept  upon  his  rights  till  the  property  sought  to  be  re- 
gained has  been  enhanced  in  value  by  improvements  made,  or  that 
some  other  matter  has  intervened  which  would  give  to  tlie 
party  who  has  thus  lain  idle,  an  unconscientious  advantage  over  the 
other  party  if  the  relief  asked  were  granted  him."  Laches  in  such 
case  is  not  a  question  of  time  but  of  circumstances,  "and  while 
there  are  cases  of  this  class  where  equity  has  granted  relief  after  a 
great  length  of  time,  even  fifty  years,  yet  there  are  others  in  whicli 
it  has  refused  it  after  only  a  few  months"  :Etting  v.  Marx,  4  Fed. 
Rep.  673.  See  Badger  v.  Badger.  2  Wall.  87.  For  various  periods 
which  have  been  considered  sufficient  delay  to  constitute  laches  oi» 
the  part  of  a  cestui  que  trust,  see  Williams  v.  First  Presbyterian  Soc, 
1  Ohio  St.  478;  Hume  v.  Beale,  17  Wall.  336;  Connolly  v.  Hammond, 
51  Tex.  635;  Hammond  v.  Hopkins,  143  U,  S.  224;  McHaney  v, 
Schenk,  88  111.  357;  Gibson  v.  Herriott,  55  Ark.  85;  29  Am.  St.  Rep. 
17;  Hamilton  v.  Lubukee,  51  111.  415;  99  Am.  Dec.  562;  McLaflin  v. 
Jones,  155  111.  539.  A  cestui  que  trust  cannot  be  held  to  have  slept 
upon  his  rights,  until  his  trustee  has  assumed  some  attitude  an- 
tagonistic to  those  rights:  Dyer  v.  Waters,  46  N.  J.  Eq.  484. 

Statutes  of  Limitation.— Courts  of  equity  are  not  required  to  apply 
statutes  of  limitation  except  in  cases  wherein  their  jurisdiction  is 
concurrent  with  that  of  the  law  courts.  It  is  a  familiar  rxile  that  the 
statute  of  limitations  does  not  apply  to  express  trusts:  Dyer  v. 
Waters,  46  N.  J.  Eq.  484.  It  begins  to  run  against  an  express  trust 
from  the  time  it  is  repudiated:  Talbott  v.  Barber,  11  Ind.  App.  1; 
54  Am.  St.  Rep.  491;  but  in  equity  the  statute  is  not,  as  such,  a  good 
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defense.  In  such  a  case  the  only  defense  In  a  court  of  equity  of  the 
United  States  Is  laches  in  the  pursuit  of  the  party's  remedy:  Lakin 
V.  Sierra  Buttes  Gold  Min.  Co.,  25  Fed.  Rep.  337.  Under  some  cir- 
cumstances a  purchaser  of  trust  property  from  a  trustee,  as  where  he 
pays  a  valuable  consideration,  under  order  from  the  proper  court, 
with  written  evidence  of  title,  and  has  seven  years'  possession,  takes 
prescriptive  title:  Varner  v.  Gunn,  61  Ga.  54. 

Estoppel  of  Beneficiary  by  Release,  Confirmation,  or  Acquiescence. — A 
beneficiary  may,  by  formal  release,  discharge  his  trustee  from  liabil- 
ity for  a  breach  of  trust:  Corks  v.  Barlow,  5  Redf.  406.  To  validate 
such  a  confirmation  or  release  it  must  appear  that  the  party  confirm- 
ing labored  under  no  disability,  acted  deliberately  and  with  complete 
knowledge  of  all  material  circumstances  of  the  transaction:  Luera 
V.  Brunjes,  5  Redf.  33;  Boyd  v.  Hawkins,  2  Dev.  Eq.  195.  Acquies- 
■cence  by  a  cestui  que  trust  In  an  unauthorized  act  of  the  trustee  may 
make  It  binding  upon  him  and  release  the  trustee;  but  In  order  to  do 
so  the  acquiescence  must  be  complete  and  free  and  with  full  knowl- 
4?dge:  White  v.  Sherman,  168  111.  589;  61  Am.  St.  Rep.  132.  It  must 
be  established  by  the  same  measure  of  proof  as  Is  usually  required 
In  dealings  between  a  trustee  and  a  cestui  que  trust:  Zimmerman  v. 
Fraley,  70  Md.  562.  Thus  an  unauthorized  substitution  of  other 
property  for  trust  property  may  be  validated  by  the  acquiescence  of 
the  cestui  que  trust:  Brazel  v.  Fair,  26  S.  C.  370.  And  beneficiaries 
of  trust  property  sold  under  an  Invalid  order  of  court,  who  stand  by 
and  allow  the  purchasers  to  erect  valuable  Improvements  thereon, 
"Without  objection,  will  be  held  to  have  acquiesced  In  the  sale  and 
win  be  estopped  from  setting  up  title  thereto:  Iverson  v.  Saulsbury, 
65  Ga.  724.  For  similar  holdings,  see  Storrs  v.  Flint,  46  N.  Y.  Sup. 
Ct.  598;  North  Carolina  R.  R.  Co.  v.  Drew,  3  Wood.  691;  Warner  v. 
Blakeman,  36  Barb.  501;  Dykes  v.  McVay,  67  Ga.  502;  Sloan  v.  Froth- 
ingham,  65  Ala.  593.  A  purchaser  of  trust  property  with  notice 
takes  a  good  title  where  he  buys  at  the  request,  and  with  the  consent 
of  the  cestui  que  trust:  Page  v.  Page,  8  N.  H.  187;  but  he  will  not  do 
so  In  case  fraud  In  the  transaction  is  shown:  Kent  v.  Plumb,  57  Ga. 
208;  or  he  has  notice  that  a  breach  of  trust  Is  being  committed:  Sa- 
linas V.  Pearsall,  24  S.  C.  179.  Thus  where  a  trust  was  for  a  wife, 
free  from  her  husband's  "debts,  and  empowered  the  trustee  to  sell 
at  the  request  of  the  wife,  a  sale  with  such  consent  and  for  tlie 
husband's  benefit  was  held  void:  Hart  v.  Bayliss,  97  Tenn.  73;  and  a 
purchaser  with  notice  at  a  void  executor's  sale,  cannot  plead  an  es- 
toppel of  the  heirs  by  acquiescence:  Huse  v.  Den,  85  Cal.  390;  20 
Am.  St.  Rep.  232.  Acquiescence  In  one  thing  does  not  validate  an- 
other: Rabb  V.  Flannlken,  29  S.  C.  278;  Salinas  v.  Pearsall,  24  S.  C. 
179.  In  order  that  the  acquiescence  of  the  cestui  que  trust  may  em- 
power a  trustee  to  make  a  valid  sale,  there  must  be  no  limitations 
over  to  children  or  third  persons:  Arrlngton  v.  Cherry,  10  Ga.  429; 
First  Nat.  Bank  v.  National  Broadway  Bank,  22  App.  Div.  (N.  Y.)  24; 
for  It  Is  a  general  rule  that  acquiescence  of  a  tenant  for  life,  or 
by  a  cestui  que  trust  for  life,  will  not  bind  the  person  entitled  to 
the  remainder:  White  v.  Sherman,  108  111.  589;  61  Am.  St  Rep.  132; 
Zimmerman  v.  Fraley,  70  Md.  561;    Ryder   v.  Sisson,  7  R.  I.  341, 
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Such  assent  is  effective  and  justifies  the  trustee's  acts  only  so  far 
as  the  interest  of  the  person  assenting  is  concerned:  Ryder  v.  Sis- 
son,  7  E.  I.  341. 


Sutherland  v.  Sutherland. 

[1P2  Iowa,  535.] 

PLEADING-REFERENCE  TO  COURT  FILES.— For  the 
purpose  of  abbreviating  the  record,  portions  of  the  court  files  may, 
by  specific  averment,  be  referred  to,  and  incorporated  in,  the  plead- 
ings; and  this  practice  is  unobjectionable  where  no  confusion  or 
other  harm  results. 

APPEAL— PLEADING— MAKING  A  WILL  PART  OF  AN 
ANSWER— REFERENCE  WITHOUT  EXHIBIT.— If  the  defend- 
ants in  an  action  rely  upon  a  probated  will  and,  in  express  terms, 
maice  it  a  part  of  their  answer,  and  refer  to  it  as  a  part  thereof,  they 
will  not  be  heard,  on  appeal,  to  say  that  the  will  Is  not  a  part  of  the 
answer,  even  if  the  will  is  not  set  out  In  the  answer  or  as  an  ex- 
hibit thereto. 

DOWER^WHEN  WIFE'S  ACCEPTANCE  OF  DEVISE  IS 
NO  BAR.— If  a  husband  devises  a  life  estate  to  his  wife  without  any 
express  provision  in  the  will  that  such  estate  shall  be  in  lieu  of 
dower,  her  acceptance  of  the  devise  does  not  bar  her  right  to  a  dis- 
tributive share  of  his  estate  owned  by  him  at  the  time  of  his  death. 

PLEADING— DEMURRER— ADMISSION  OF  FACTS.— Ad 
allegation  in  a  pleading  that  a  devise  was  intended  to  be  in  lieu 
of  dower  is  a  mere  conclusion,  and  nothing  is  admitted  by  a  de- 
murrer where  no  facts  are  stated  to  sustain  such  conclusion. 

Action  for  a  distributive  share  of  real  estate.  The  plaintiff^ 
Nancy  Sutherland,  widow  of  Donald  Sutherland,  asked  that  her 
Bhare  of  certain  real  estate  of  which  her  husband  died  seised  be 
Bet  apart  to  her.  The  defendants,  Nathaniel  Sutherland  and 
others,  heirs  at  law  of  the  deceased,  answered  that  Donald  Suth- 
erland died  testate;  that  his  will  was  duly  probated;  that  in  it  he 
bequeathed  to  plaintiff  the  real  estate  described  in  her  petition, 
to  have  and  to  use  during  her  natural  life,  with  remainder  to 
the  defendants,  "in  lieu  of  her  dower  or  statutory  rights  in  said 
land."  They  also  made  the  will  and  other  portions  of  the  court 
files,  records,  etc.,  a  part  of  the  answer,  and  referred  to  them  as 
such.  The  defendants  asked  that  the  prayer  of  the  petition  be 
dftiied.  The  plaintiff  demurred  on  two  grounds:  1.  That  the 
facts  of  the  answer  did  not  entitle  the  defendants  to  the  re- 
lief demanded;  2.  That  the  facts  stated  in  the  answer,  and  the 
provisions  of  the  will  referred  to  therein  and  made  a  part  there- 
of, failed  to  show  that  the  plaintiff  was  not  entitled  to  the  relief 
demanded.  The  demurrer  was  sustained,  and,  the  defendants 
electing  to  stand  upon  their  answer,  a  default  was  entered,  and 
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a  decree  rendered,  as  prayed  for  in  the  petition.    The  defend- 
ants appealed. 

Welch  &  Welch,  for  the  appellants. 

F.  0.  Ellison,  for  the  appellee. 

'*^''  GIVEN,  J.  1.  Appellants  insist  that,  as  the  will  is  not 
set  out  in  nor  as  an  exhibit  to  their  answer,  it  should  not  be  con- 
sidered as  a  part  thereof  in  passing  upon  the  demurrer.  As 
under  the  admissions  in  their  answer  the  only  defense  they 
have  rests  upon  the  provisions  of  the  will,  we  do  not  discern 
why  appellants  desire  to  withhold  the  will  from  consideration. 
In  Wishard  v.  McNeil,  78  Iowa,  48,  this  court  said:  "It  is  not 
uncommon  for  the  pleadings  to  refer  to  and  incorporate  therein 
portions  of  the  court  files  by  specific  averment.  Such  practice  | 
tends  to  abbreviate  the  record,  and  where  confusion  or  other  ^ 
harm  does  not  result  we  do  not  think  it  objectionable.  The 
practice  would  be  subject  to  control  of  the  court  in  the  exer- 
cise of  a  sound  legal  discretion."  Appellants,  as  we  have  seen, 
in  express  terms  "make  the  will  ....  a  part  of  this  answer 
and  refer  to  the  same  as  part  of  this  answer."  Surely,  in  the 
face  of  this,  they  should  not  now  be  heard  to  say  that  the 
will  is  not  a  part  of  their  answer. 

2.  In  Howard  v.  Watson,  76  Iowa,  230,  it  is  said,  "The  devise 
to  the  defendant  is  an  estate  for  life,  and  it  has  been  held  that 
a  widow  *may  take  dower,  notwithstanding  a  devise  to  her  in 
the  will,  unless  there  is  an  express  provision  in  the  will  to  the 
contrary,  and  the  claim  for  dower  be  inconsistent  with  and  will 
defeat  some  provision  of  the  will,' "  citing  Daugherty  v. 
Daugherty,  69  Iowa,  677.  It  also  said:  "And  in  Metter  v.  Wiley, 
54  Iowa,  214,  it  was  held  that  the  devise  of  a  life  estate  would 
not  °^**  bar  the  right  of  a  widow  to  a  distributive  share  of  the 
real  estate  owned  by  her  husband  at  his  death."  The  answer 
shows  on  its  face  that  the  devise  is  of  a  life  estate,  and  fails 
to  show  that  there  is  an  express  provision  in  the  will  that  that 
€state  shall  be  in  lieu  of  dower.  The  allegation  that  it  was  so 
intended  is  the  statement  of  a  mere  conclusion,  and  one  that 
is  not  warranted  by  what  is  said  as  to  the  devise.  We  think 
that  the  matter  stated  in  the  answer  itself  does  not  show  a 
defense  to  plaintiff's  cause  of  action.  The  provisions  in  tho 
will  are  these:  "1.  It  is  my  will  that  my  wife,  Nancy  Suther- 
land, shall  have,  after  my  death,  the  possession  and  use  of 
my  property,  real  and  personal,  until  her  death;  2.  After  her 
death  the  remaining  property,  real  and  personal,  shall  be  ap- 
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praised,  and  sold  and  divided  among  our  children  in  the  fol- 
lowing portions."  Then  follow  the  names  and  portions  of  the 
children.  We  think  it  entirely  clear,  under  the  cases  cited, 
that  the  demurrer  was  properly  sustained.  The  judgment  of 
the  district  court  is  therefore  affirmed. 


PLEADING  —  EXHIBITS  —  REFERENCE  TO  DOCUMENTS  — 
ESTOPPEIi.— A  PAPER  cannot  be  Incorporated  in  a  pleading  by 
reference  to  it.  If  it  is  desirous  to  sliow  to  ttie  court  the  contents 
of  a  paper,  tliis  may  be  done  by  exliibiting  it,  or  by  averring  tlae 
legal  effect  of  its  contents:  Hanover  Fire  Ins.  Co.  v.  Brown,  77  Md. 
64;  39  Am.  St.  Rep.  386.  Short  pleadings,  when  applicable,  are  to 
be  encouraged:  Harlan  v.  Bernie,  22  Ark.  217;  76  Am.  Dec.  428; 
but,  while  written  evidence  may  be  filed  as  exhibits,  and  referred 
to  as  part  of  the  pleading,  good  pleading  requires  that  the  sub- 
stance of  such  evidence  shall  be  set  forth  by  proper  averments:  Har- 
vey V.  Kelly,  41  Miss.  490;  93  Am.  Dec.  267. 

APPEAI^ESTOPPEL— ALLEGATION  IN  PLEADINGS.— A 
party  is  estopped  by  the  allegations  in  his  own  pleading:  Knoop  v. 
Kelsey,  102  Mo.  291;  22  Am.  St.  Rep.  777;  Lowry  v.  Erwin,  6  Rob. 
(La.)  192;  39  Am,  Dec.  556. 

PLEADING— DEMURRER— ADMISSIONS  BY.— A  demurrer  ad- 
mits only  such  facts  as  are  well  pleaded.  It  does  not  admit  con- 
clusions of  fact  or  of  law:  McPhail  v.  People,  160  111.  77;  52  Am.  St. 
Rep.  306,  and  note;  American  Water  Works  Co.  v.  State,  46  Neb. 
194;  50  Am.  St.  Rep.  610,  and  note. 

DOWER— WILL.— A  widow  may  take  a  life  estate  under  her  hus-' 
band's  will  without  defeating  her  right  of  dower.  She  may  take 
in  both  ways  if  there  is  no  express  provision  prohibiting  the  tak- 
ing of  dower,  and  such  taking  is  not  inconsistent  with  the  will. 
Hence,  her  acceptance  under  the  will  is  no  bar  to  her  right  of  dower: 
Hunter  v.  Hunter,  95  Iowa,  728;  58  Am.  St.  Rep.  455,  and  note. 
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[102  Iowa,  602.] 

DEFINITIONS— "COMMODITY"  IS  THAT  which  afforda 
advantage  or  profit. 

DEFINITIONS-INSURANCE  IS  A  "COMMODITY"  within 
the  meaning  of  a  statute  which  prohibits  any  pool,  trust,  agreement, 
combination,  or  confederation  with  any  partnership,  corporation,  or 
individual  to  regulate  or  fix  the  price  of  oil,  lumber,  coal,  grain, 
flour,  provisions,  "or  any  other  commodity  or  article  whatever." 

CONSPIRACY  TO  FIX  RATES  OF  INSURANCE— FORBID- 
DEN  COMBINATIONS.— A  compact  between  local  Insurance  agents 
of  different  cities  to  fix  the  rates  upon  all  risks  therein,  and  which 
Imposes  certain  penalties  for  the  taking  of  risks  at  less  rates  than 
those  fixed  by  the  compact,  comes  within  the  prohibition  of  a  statute 
which  forbids  the  formation  of  combinations  or  confederations  to 
regulate  or  fix  the  price  of  any  commodity. 

CONSPIRACY  AS  A  SUB.TECT  OF  CIVIL  ACTION.-A  con- 
•splracy  cannot  be  made  the  subject  of  a  civil  action,  unless  some- 
thine  is  done  which,  without  the  conspiracy,  would  give  the  right 
of  action. 
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CONSPIRACY— FIXING  RATES  OF  INSURANCE— UN- 
LAWFUL TRANSACTION.— If  local  Insurance  agents  form  an  un- 
lawful combination  or  compact  to  regulate  and  fix  rates  of  insur- 
ance, with  certain  rules,  regulations,  and  penalties,  an  agent,  who 
is  a  member  of  the  compact,  and  who  represents  companies,  not 
members  of  it,  but  which  have  a  right  to  discharge  him  at  pleas- 
ure, cannot,  after  his  violation  of  the  terms  of  the  compact,  anrl 
the  revocation  of  his  agencies,  by  the  compact  and  companies  rep- 
resented by  him,  because  of  his  refusal  to  observe  the  terms  of  the 
combination,  recover  damages,  either  from  the  members  of  tht> 
compact  or  from  such  insurance  companies,  for  the  loss  occasioned 
to  him  by  such  revocation,  especially  where  the  agencies  came 
to  him  as  a  member  of  the  compact,  upon  an  agreement  to  do 
business  under  its  rules;  and  it  malies  no  difference  that  the  mem- 
bers of  the  compact  and  such  insurance  companies  acted  together 
to  enforce  the  rules  and  regulations  of  the  combination.  The  trans- 
action, in  its  entirety,  is  unlawful. 

Action  for  damages  because  of  a  conspiracy  to  destroy  the 
plaintiff's  business  as  an  insurance  agent.  There  was  a  judg- 
ment for  the  plaintiif  and  the  defendants  appealed. 

Jamison  &  Burr  and  A.  E.  West,  for  the  appellants. 

Smith  &  Smith  and  C.  J.  Deacon,  for  the  appellee. 

«"»  GRANGER,  J,  1.  The  defendants  are,  besides  John 
Mulville  and  Henry  Bennett,  the  Detroit  Fire  and  Marine  In- 
Burance  Company  of  Detroit,  Michigan,  and  the  Phoenix  In- 
Burance  Company  of  Hartford,  Connecticut.  Charles  T.  West 
was  named  as  a  defendant,  but  not  served.  The  plaintiff  was 
an  insurance  agent  at  Cedar  Rapids,  Iowa,  and  on  the  four- 
teenth day  of  November,  1883,  he  became  a  member  of  the 
"compact"  or  organization  styled  the  Cedar  Rapids  and  Marion 
UnderwriterB'  Union.  The  agreement  is  embraced  in  a  writing, 
denominated  "Compact,"  the  first  division  of  which  is  as  fol- 
lows: 

"Compact. 
"The  Cedar  Rapids  and  Marion  Underwriters'  Union. 

"We,  the  undersigned,  local  agents  of  Cedar  Rapids  and 
Marion,  Iowa,  agree  to  enter  into  the  following  compact,  with 
Henry  Bennett,  as  manager,  who  shall  be  required  to  give  a  good 
and  sufficient  bond  in  liquidated  damages  not  to  engage  in  the 
business  of  fire  insurance  as  a  local  agent,  directly  or  indirectly,, 
in  Cedar  Rapids  or  Marion,  for  a  period  of  not  less  than  three- 
years  from  the  date  of  his  vacation  of  office,  the  expense  of  such 
compact  and  manager  to  be  paid  by  the  companies  on  a  pro 
rata  basis  of  receipts.  The  duties  of  said  manager  to  be  as  fol- 
lows: 1.  To  fix  rates  upon  all  risks  in  Cedar  Rapids  and  Ma- 
rion and  vicinity  of  each,  wbich  he  shall  promulgate  and  fur-^ 
nifih  to  all  agents  at  once;  2.  He  shall  pass  upon  and  approve  by 
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his  official  stamp  (which  shall  bear  no  erasures  or  alterations) 
all  the  monthly  accounts,  abstracts,  and  daily  reports,  reports 
of  transfers  of  location  of  risks,  and  indorsements,  and  mail 
same  to  various  companies  or  general  agents;  also,  all  policies, 
renewal  receipts,  or  certificates  of  insurance  on  which  a  return 
premium  is  charged  to  **"*  the  company,  or  allowed  by  the 
agent;  3.  He  shall  investigate  all  irregularities  which  may  come 
under  his  notice,  and  have  power  to  examine  the  books  and 
papers,  and  take  the  written  statement  of  any  agent,  under 
oath,  and  enforce  such  penalties  for  violation  as  are  hereinaf- 
ter prescribed  in  this  agreement;  and  in  case  of  failure  or  re- 
fusal of  any  agent  to  pay  any  penalty  assessed  under  this  clause, 
within  ten  days,  the  manager  shall  have  power,  and  it  shall  be 
his  duty,  to  take  possession  of  the  books  and  papers  of  the 
company  or  companies  in  such  agency,  providing  the  manager 
shall  first  obtain  from  such  company  or  companies  a  written  or- 
der therefor,  and  hold  the  same  subject  to  their  order,  it  being 
conditioned  only  that  the  infliction  of  a  money  penalty  on  an 
agent  or  agents  shall  cover  all  offenses  prior  thereto,  except 
that  nothing  herein  shall  prevent  the  manager  from  peremptor- 
ily ordering  canceled  any  policy  or  policies  theretofore  issued 
in  violation  of  this  compact  and  pledge,  and  prohibiting  such 
agent  or  agents  from  writing  upon  the  risk  or  risks  for  one 
year  thereafter;  and  any  risk  shall  be  considered  as  an  offense, 
irrespective  of  the  number  of  policies  issued  thereon.  Now, 
therefore,  in  consideration  of  the  appointment  of  such  manager, 
we,  the  undersigned  local  agents,  do  hereby  agree  to  and  asso- 
ciate ourselves  together,  under  the  name  of  the  Cedar  Rapids 
and  Marion  Underwriters'  Union,  with  the  following  organiza- 
tion, pledge,  and  penalties." 

The  other  divisions  of  the  compact  are  under  the  headings 
"Organization,"  "Pledge,"  and  "Penalties."  After  some  pro- 
visions as  to  organization  is  the  following,  as  a  part  of  the 
pledge:  **We  also  agree  strictly  and  honorably  to  adhere,  both 
in  letter  and  spirit,  to  the  following  pledge,  viz.:  Section  1. 
That  we  will  not  write  a  risk  until  a  rate  has  been  fixed  by  the 
manager,  and  will  adhere  to  all  the  rates  fixed  by  him;  ®*'*  that 
we  will  not  issue  a  policy  ourselves  or  cause  insurance  to  be 
written  by  any  company  at  less  than  said  fixed  rates;  and,  in 
the  event  of  binding  an  unrated  risk,  we  will  submit  an  ap- 
plication for  rating  thereon  to  the  manager,  upon  the  same  or 
next  succeeding  business  day  to  that  on  which  such  risk  was 
bound."    After  other  pledges  is  the  subject  of  penalties,  under 
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which  it  is  provided  that  an  offending  member  may  be  required 
to  cancel  a  policy  under  which  an  offense  is  committed,  and 
shall  be  prohibited  from  writing  upon  the  same  risk  for  one 
year.  Then  follows  a  provision  for  the  imposition  of  fines  for 
a  first  and  second  ofl;ense,  and  for  the  third  offense  the  re- 
moval of  all  companies  from  the  offending  member,  and  ex- 
pulsion from  the  compact. 

This  compact  is  signed  by  some  thirty-five  agents  and  two 
insurance  companies,  not,  however,  including  either  of  the  de- 
fendant companies.  The  defendant  Bennett  was  unanimously 
accepted  as  manager,  and  assuiped  the  duties  of  the  office,  De- 
cember 1,  1883.  The  plaintiff  was  one  of  the  signers  of  the 
compact.  Another  compact,  consisting  of  members  of  the  r 
former  compact,  seems  to  have  been  formed  July  28,  1884, 
signed  by  some  nineteen  of  the  agents,  including  the  plaintiff, 
designed  to  compete  "with  noncompact  insurance  companies," 
with  the  same  person  as  manager.  The  defendant  Mulville  was 
special  agent  for  the  Detroit  Fire  and  Marine  Insurance  Com- 
pany, and  West,  the  defendant  named,  but  not  served,  was  such 
agent  for  the  other  defendant  company.  Prior  to  November, 
1889,  the  plaintiff  had  been  the  local  and  soliciting  agent  of  tho 
two  defendant  companies,  and  other  companies  at  Cedar  Rapids, 
Iowa,  and,  by  selling  insurance  at  less  than  the  prescribed  rate 
imder  the  compact,  a  fine  had  been  imposed,  and  also  other 
penalties  as  to  writing  insurance.  Plaintiff  refused  to  pay  the 
fine,  and  insisted  upon  his  right  to  solicit  *^^  insurance  whero 
he  pleased.  It  is  averred  in  the  petition  that,  because  of  this, 
defendant  Bennett  and  the  other  defendants  confederated  to- 
gether to  destroy  his  business  as  an  insurance  agent,  and  that 
because  of  such  confederation,  the  defendant  companies,  and 
the  others  for  whom  he  was  acting,  canceled  their  contracts 
with  him,  because  of  which  his  business  was  lost,  which  he 
claims  was  worth  one  thousand  dollars  per  year.  The  defend- 
ants, all  except  West,  answered  by  a  general  denial,  and  the 
Phoenix  Insurance  Company  pleaded  its  contract  of  employ- 
ment with  plaintiff,  as  in  writing,  and  its  right  to  discharge 
him  at  any  time  it  pleased.  It  also  pleaded  an  estoppel  because 
of  plaintiff's  membership  in  the  compact. 

The  jury  returned  special  findings  to  the  effect:  1.  That 
plaintiff  was  a  party  to  the  compact  at  the  time  he  received  hla 
appointment  from  the  defendant  companies;  2.  That  at  the 
time  he  received  the  appointment  he  did  not  agree  to  conform 
to  the  rules  and  res-ulations  of  the  compact;  3.  That  he  did 
violate  the  rules  of  the  compact  before  the  agencies  were  taken 
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from  him;  4.  That  the  agencies  were  not  taken  becanse  he  re- 
fused to  comply  with  the  rules  of  the  company  as  provided  in 
his  agreement,  but  that  other  reasons  existed  therefor;  5.  That 
a  combination  or  conspiracy  was  entered  into  between  the  de- 
fendant companies  and  others  for  the  purpose  of  injuring  plain- 
tiff; 6.  That  plaintiff  had  no  contract  with  the  defendant  com- 
panies to  be  their  agent,  except  during  their  pleasure;  7.  That 
plaintiff-  was  injured,  in  the  taking  away  of  the  agencies  of  the 
defendant  companies,  otherwise  than  in  the  privilege  of  solicit- 
ing insurance  for  them  in  the  future  as  in  the  past,  and  the 
loss  of  the  probable  earnings  in  the  way  of  commissions  he 
might  have  earned  had  he  been  permitted  to  continue  as  agent; 
and  8.  That  the  combination  to  *^**^  injure  his  business  waa 
formed  after  plaintiff's  refusal  to  comply  with  the  regulations 
of  the  compact. 

As  to  the  second  finding,  that  plaintiff,  at  the  time  he  re- 
ceived his  appointment  from  the  defendant  companies,  did  not 
agree  to  conform  to  the  rules  and  regulations  of  the  compact, 
nothing  more  can  be  intended  that  it  is  not  so  specified  in  the 
agreements,  which  are  in  writing.  If  more  was  intended,  it 
would  be  without  support  in  the  evidence.  The  fact  clearly 
appears  that  these  agencies  were  taken  while  plaintiff  was  a 
member  of  the  compact,  and  observing  its  regulations,  and  that 
these  agencies  were  a  part  of  his  business  as  a  member  of  the 
compact. 

As  to  the  fourth  finding,  that  the  agencies  were  not  taken 
from  plaintiff  because  he  refused  to  comply  with  the  rules  of 
the  companies,  as  provided  in  his  agreement,  but  for  other 
reasons,  the  record  will  only  justify  the  conclusion  that  the 
reason  for  which  they  were  taken  is  the  violation  of  the  rules 
of  the  compact.  It  may  be  important  hereafter  to  notice  other 
facts. 

2.  The  following  is  section  5454  of  McClain's  Code,  being  • 
eection  1,  chapter  84,  Acts  Twenty-second  General  Assembly: 
*'If  any  corporation  organized  under  the  laws  of  this  state,  or 
any  other  state  or  country  for  transacting  or  conducting  any 
kind  of  business  in  this  state,  or  any  partnership  or  individual 
shall  create,  enter  into,  become  a  member  of  or  party  to  any 
pool,  trust,  agreement,  combination,  or  confederation  with  any 
other  corporation,  partnership,  or  individual  to  regulate  or  fix 
the  price  of  oil,  lumber,  coal,  grain,  flour,  provisions,  or  any 
other  commodity  or  article  whatever;  or  shall  create,  enter  into, 
become  a  member  of  or  a  party  to  any  pool,  agreement,  combina- 
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tion,  or  confederation  to  fix  or  limit  the  amount  or  quantity 
of  any  commodity  or  article  to  be  manufactured,  mined,  pro- 
duced, or  sold  ^^^"^  in  this  state,  they  shall  be  deemed  guilty  of 
a  conspiracy  to  defraud,  and  be  subject  to  indictment  and  pun- 
ishment as  provided  in  the  next  section."  It  is  thought  by  ap- 
pellants that  such  statute  has  no  application  to  insurance  com- 
panies, but  the  only  reason  assigned  for  it  is  that  the  same 
eubject  has  been  before  each  successive  legislature  since  the  act 
passed,  and  no  one  has  thought  that  the  act  referred  to  such 
companies.  However  that  may  be,  we  have  no  doubt  of  its  ap- 
plication to  insurance  companies  because  of  the  language  of 
■  the  act.  There  is  a  manifest  purpose  to  make  the  section  com- 
prehensive as  to  the  subject  matter,  as  well  as  to  persons,  both 
natural  and  artificial,  coming  within  its  prohibitions.  It  pro- 
hibits combinations  to  fix  the  price  of  oil,  lumber,  coal,  grain^ 
flour,  provisions,  or  any  other  commodity,  or  article  whatever. 
Insurance  is  a  commodity.  "Commodity"  is  defined  to  be  that 
which  aifords  advantage  or  profit.  Mr.  Anderson,  in  his  Law 
Dictionary,  defines  the  word  as  "convenience,  privilege,  profit, 
gain;  popularly,  goods,  wares,  merchandise."  We  see  no  reason 
why,  in  the  act,  the  word  should  be  restricted  to  its  popular 
use.  It  is  common  to  speak  of  "selling  insurance."  It  is  a 
term  used  in  insurance  business,  and  law  writers  have,  to  quite 
an  extent,  adopted  it.  Again,  there  are  the  same  reasons  why 
it  should  be  protected  against  combinations  as  there  are  in  mat- 
ters clearly  within  the  provisions  of  the  law.  The  district 
court  instructed  the  jury  that  the  combination  was  prohibited 
by  the  act  in  question,  and  we  think  the  holding  was  right. 

3.  At  the  close  of  the  evidence,  defendants  moved  the  court 
to  direct  a  verdict  for  them  under  the  undisputed  facts,  and 
we  think  it  should  have  been  done,  notwithstanding  our  hold- 
ing that  the  act  above  referred  to  applied  to  insurance  com- 
panies. In  view  of  our  conclusions  as  to  the  applicability  of 
the  law  to  insurance  companies,  and  with  the  statement  ***®  that 
we  regard  the  compact  in  question  as  clearly  within  its  pro- 
visions, we  may  pass  much  that  is  said  in  argument  by  appel- 
lee, as  to  the  combination  and  its  character.  Reliance  is  placed 
on  the  finding  of  a  conspiracy  to  injure  plaintiff,  and  there  i» 
a  finding  by  the  jury  that  a  conspiracy  was  so  formed  after 
the  refusal  of  plaintiff  to  comply  with  the  regulations  of  the 
compact.  No  such  a  conspiracy  as  that  is  pleaded.  It  is  pleaded 
that  a  conspiracy  was  formed  in  the  organization  of  the  com- 
pact, and  it  is  then  pleaded  that,  after  the  violations  of  thft 
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terms  of  the  compact  by  plaintiff,  these  defendants  joined  to- 
gether, and  assumed  to  cancel  the  contracts  then  existing  be- 
tween plaintiff  and  the  companies  of  which  he  was  agent,  and 
this  is  likely  what  is  meant  by  such  conspiracy.  With  the  un- 
derstanding of  what  is  meant,  we  need  not  make  nice  distinc- 
tion about  the  words  used.  We  do  not  understand  it  to  be  con- 
tended— and,  if  it  is,  the  contention  is  unwarranted — that,  af- 
ter the  refusal  by  plaintiff  to  comply,  there  was  any  combina- 
tion formed  other  than  that  the  fines  were  imposed,  and  the 
figencies  revoked,  because  of  the  refusal  to  observe  the  terms 
■of  the  compact.  These  were  results  contemplated  by  the  com- 
pact, and  the  means  to  that  end  were  such  as  must  have  been" 
contemplated  when  the  compact  was  organized.  All  that  can 
be  said  is  that  the  defendants,  understandingly,  acted  together 
to  enforce  the  rules  and  penalties  of  the  compact.  Any  claim 
that  they  so  acted  with  a  purpose  to  injure  plaintiff,  except  as 
injury  would  necessarily  result  from  the  enforcement  of  the 
regulations  of  the  compact,  is  entirely  without  support  in  the 
record.  The  court  said  to  the  jury:  "10.  If  it  appears  from 
the  evidence  that  plaintiff's  commissions  of  appointment  from 
the  companies  represented  by  plaintiff  provided  that  they  might 
withdraw  their  agencies  from  him  at  any  time  without  ^^^  giv- 
ing any  cause  therefor,  then  the  plaintiff  could  not  recover 
damages  on  account  of  such  withdrawal,  unless  you  further  find 
that  such  withdrawals  were  made  through  and  in  pursuance  of 
a  design  to  injure  the  plaintiff,  and  as  a  part  of  a  conspiracy 
among  defendants,  or  among  them  and  others,  to  wrong  plain- 
tiff, or  to  inflict  punishment  upon  him  for  refusal  to  comply 
with  the  said  unlawful  compact  or  union."  We  quote  the  in- 
struction, because  it  indicates  the  mind  of  the  court  as  to  the 
real  basis  of  recovery,  under  the  evidence.  One  of  the  special 
findings  is  that  the  companies  had  the  right  to  withdraw  their 
agencies  at  pleasure,  and,  wutli  that  right  fixed,  the  right  of 
recovery  is  made  to  depend  on  the  purpose  with  which  the  right 
was  exercised;  that  is,  was  it  done  intending  to  injure  the  plain- 
tiff'? Concede,  for  the  purpose  of  the  case,  the  rule  that  such  a 
recovery  could  be  had,  and  the  record  will  then  defeat  a  re- 
covery. It  is  not  difficult  to  illustrate  the  situation.  Had  the 
■companies,  without  reference  to  the  compact,  revoked  the 
agencies,  as  they  could  rightfully  do,  the  injury  to  plaintiff's 
business  would  have  been  the  same,  but  without  redress.  Xow 
change  the  purpose,  so  that  the  revocations  are  in  pursuance 
of  the  terms  of  the  compact,  and  we  have  precisely  this  case. 
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The  revocations  have  now  been  caused  by  an  unlawful  combina- 
tion. Of  this  combination  plaintilf  was  a  member.  The  pen- 
alties imposed,  among  which  is  that  of  "removal  of  all  com- 
panies from  the  offending  members,"  are  specified  in  the  com- 
pact, and  his  name  is  signed  thereto.  He  is  himself  one  of  the 
conspirators  who  devised  and  put  in  operation  that  which 
caused  his  injury.  Bennett  was  but  the  agent.  He  did  what 
the  plaintiff  and  others  directed.  It  can  be  said,  undoubtedly^ 
that  plaintiff  has  caused  the  injury  of  which  he  complains  by 
his  unlawful  acts.  Take  from  ^^^  the  case,  such  acts,  and  the 
result,  of  which  he  complains,  could  not  have  happened. 

It  will  be  conceded,  we  think,  that,  independent  of  what  is 
termed  a  "conspiracy,"  the  acts  complained  of  in  this  case  would 
not  afford  a  right  of  action,  for  what  is  claimed  is  that  the 
conspiracy  or  combination  caused  the  acts.  Mr.  Cooley,  in  his 
work  on  Torts,  2d  ed.,  143,  says:  "The  general  rule  is  that  a 
conspiracy  cannot  be  made  the  subject  of  a  civil  action  unless 
something  is  done  which  without  the  conspiracy  would  give  the 
right  of  action."  The  rule  is  approved  in  Jayne  v.  Drorbaugh, 
63  Iowa,  711;  See,  also,  Kimball  v.  Harman,  34  Md.  407;  6 
Am.  Eep,  340;  Robertson  v.  Parks,  76  Md.  118;  Laverty  v, 
Vanarsdale,  65  Pa.  St.  507.  This  case  seems  to  be  clearly  within 
the  rule.  A  verdict  should  have  been  directed  for  the  defend- 
ants. 

Reversed. 

SUPPLEMENTAL   CPINION   ON    REHEARING. 

GRANGER,  J.  In  a  petition  for  a  rehearing  there  is  a  very 
persistent  contention  that  because  of  a  conspiracy,  the  plaintiff 
has  been  deprived  of  a  valuable  business;  and  it  is  urged,  that 
notwithstanding  his  connection  with  the  organization  of  the 
compact,  and  his  continued  membership  therein,  he  could  not, 
by  unlawful  means,  be  deprived  of  property  rights,  and  reliance 
is  placed  on  the  holding  in  Longshore  Printing  Co.  v.  Howell, 
26  Or.  527;  46  Am.  St.  Rep.  640.  We  readily  indorse  the  hold- 
ing in  that  case.  It  is  a  ease  in  which  a  typographical  union, 
an  unincorporated  voluntary  association,  with  rules  for  the 
regulation  of  its  membership  (an  object  of  the  union  being  to 
establish  an  equitable  scale  of  wages,  and  to  protect  its  mem- 
bers from  sudden  or  unreasonable  fluctuations  in  the  rate  ®^^  of 
compensation  for  their  labor,  etc.),  attempted,  in  an  unlawful 
manner,  to  compel  members  of  the  union  and  others  to  quit  the 
employment  of  the  plaintiff,  a  company  engaged  in  lithograph- 
ing, engraving,  printing,  and  publishing  journals,  newspapers, 
etc.     It  appears  that  members  of  the  union  went  upon  the 
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premises  of  the  plaintiff  and  intimidated  members  of  tlie  union 
there  employed,  by  threats  to  enforce  the  rules  of  the  union 
against  them,  so  that,  against  their  will,  they  quit  such  em- 
ployment, to  the  injury  of  the  plaintiff.  The  record  in  that 
case  shows  other  acts  of  an  unlawful  character  to  the  injury 
of  the  plaintiff.  It  appears  in  that  case  that  a  conspiracy  waa 
formed  by  the  executive  committee  of  the  union  and  its  mem- 
bers to  destroy  the  plaintiff's  business,  or  compel  it  to  submit 
to  the  rules  of  the  union,  of  which  it  was  not  a  member.  The 
opinion,  after  defining  or  specifying  some  things  lawful  for 
such  organization,  states:  "No  resort  can  be  had  to  compulsory 
methods  of  any  kind  to  increase,  keep  up,  or  retain  such  mem- 
berships. Nor  is  it  permissible  for  associations  of  this  kind  to 
enforce  the  observance  of  their  laws,  rules,  and  regulations 
through  violence,  threats,  or  intimidation,  or  deprive  persons 
of  perfect  freedom  of  action."  The  opinion  holds,  that  such 
organizations  may  preserve  their  membership  by  reasoning,  fair 
arguments,  and  even  by  persuasion  and  entreaty.  It  is  to  be 
remembered  that  the  organization  was  a  legal  one,  its  methods 
to  enforce  its  objects  only  being  held  illegal.  The  illegalities 
consisted  in  attempts  to  injure  the  plaintiff's  business,  which 
was  legal,  and  interfering  in  an  unlawful  manner  with  the  free- 
dom of  its  employes.  The  case  at  bar  has  none  of  the  features 
of  that  case.  In  this  case  the  plaintiff  was  a  member  of  an 
unlawful  combination  or  compact.  For  six  years  or  more  he 
had  been  such,  and  the  agencies,  the  loss  of  which  constitutes 
the  injury  complained  ***^  of,  came  to  him  as  a  member  of  the 
compact,  under  an  agreement  to  do  the  business  of  the  agencies 
under  the  rules  of  the  compact,  and  hence  he  had  no  lawful 
business.  The  transaction,  in  its  entirety,  was  unlawful.  There 
is  not  a  semblance  of  a  showing  of  a  right  to  the  agencies,  ex- 
cept the  will  of  the  companies,  and  then  only  by  virtue  of  the 
compact.  We  do  not  hold,  that  had  there  been  a  dollar  of  the 
lawful  property  or  rights  of  the  plaintiff  taken  because  of  his 
failure  to  observe  the  rules  of  the  compact,  he  might  not  re- 
cover it.  That  question  is  not  involved.  It  is  purely  an  ac- 
tion for  damages  because  of  the  loss  of  his  business  as  an  in- 
surance agent,  and  it  appears  that,  in  a  legal  sense,  he  had  none. 
What  he  did  have,  as  we  said  in  the  opinion,  he  lost  by  his 
own  illegal  acts.  He  helped  to  put  in  operation  the  causes  that 
deprived  him  of  it.    The  petition  for  a  rehearing  is  overruled. 

CONTRACTS  FORBIDDEN  BY  LAW  ARE  VOID:  Ohio  etc. 
Trust  Co.  V.  Merchants'  etc.  Trust  Co.,  11  Humph.  1;  53  Am.  Dec 
742. 
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CONSPrRACT— FIXING  PRICES —An  agreement  by  two  or  more 
persons  to  do  an  vmlawful  aot  is  a  conspiracy:  Note  to  Macauley  v. 
Tierney,  61  Am.  St.  Rep.  779.  Combinations  of  Individuals,  formed 
for  the  purpose  of  stifling  competition  in  trade,  are  against  pub- 
lic policy  and  illegal:  Texas  etc.  Oil  Co.  v.  Adoue,  83  Tex.  650;  29 
Am.  St.  Rep.  690,  and  note,  showing  that  contracts  between  in- 
dividuals or  private  corporations  to  keep  up  the  price  of  an  article 
of  utility  are  void.  A  pool  or  combination  to  control  the  price  of 
beer  in  a  city  and  county  is  unlawful:  Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St.  473;  41  Am.  St.  Rep.  894.  If  an  unlawful  agree- 
ment to  raise  the  price  of  coal  is  entered  into  between  dealers 
therein,  the  raising  of  the  price  in  pursuance  of  such  agreement, 
and  to  accomplish  its  purpose,  is  an  overt  act  sufficient  to  sustain 
a  conviction  for  conspiracy:  People  v.  Sheldon,  139  N.  Y.  251;  36  Am. 
St.  Rep.  690.  All  combinations  among  persons  or  corporations, 
for  the  purpose  of  raising  or  controlling  the  prices  of  merchandise, 
or  any  of  the  necessities  of  life,  are  monopolies,  and  should  re- 
ceive the  condemnation  of  the  courts:  Note  to  People  v.  North 
River  etc.  Co.,  18  Am.  St.  Rep.  873. 

CONSPIRACY  AS  A  SUBJECT  OF  CIVIL  ACTION.— At  com- 
mon law,  a  conspiracy  cannot  be  made  the  subject  of  a  civil  ac- 
tion, although  damages  result,  unless  something  is  done  which, 
without  the  conspiracy,  would  give  a  right  of  action.  The  true 
test  as  to  whether  such  action  will  lie  is  whether  or  not  the  act  ac- 
complished after  the  conspiracy  has  been  formed  is  Itself  action- 
able: Delz  V.  Winfree,  80  Tex.  400;  26  Am.  St.  Rep.  755. 
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CONDITION  SUBSEQUENT,  WHAT  IS  NOT.— A  conveyance 
of  real  property  made  for  a  full  and  valuable  consideration  declar- 
ing that  the  property  "is  for  a  public  schoolhouse,  as  the  property 
of  the  schools  of  said  city  and  for  no  other  purpose,  in  fee";  does  not 
create  a  condition  subsequent,  and  hence  the  property  does  not,  on 
the  abandonment  of  its  use  for  school  purposes,  revest  in  the  grantor 
or  his  heirs. 

CONDITIONS  SUBSEQUENT  ARE  NOT  FAVORED  In  law, 
and  hence  are  not  raised  by  Implication  from  the  mere  declaration 
In  a  conveyance  of  property  that  it  is  to  be  used  for  a  special  or  par- 
ticular purpose  only. 

George  W.  Smith,  Jr.,  and  Williaia  Kealhofer,  for  the  ap- 
pellant. 

Lewis  D.  Syester  and  J.  Clarence  Lane,  for  the  appellees. 

**  ROBERTS,  J.  This  is  an  action  of  ejectment  brought 
by  the  appellees  *^  to  recover  from  the  appellant  a  lot  of  land 
in  "Washington  county,  in  this  state.  The  circumstances,  under 
which  this  controversy  arises  are,  that  on  the  4th  of  June, 
1860,  Washington  county,  a  body  corporate  of  said  state,  pur- 
chased from  John  J.  Bowles  and  wife,  for  the  consideration 
of  one  hundred  dollars,  a  certain  lot  of  land,  upon  which 
Bowles  then  resided,  and  which  was  known  in  the  corporation 
of  the  town  of  Hancock  as  lot  No.  23.  A  deed  of  that  date  for 
said  lot  was  executed  and  delivered  to  said  county  by  said  Bowles 
and  wife,  containing  the  statement  that  it  was  granted  to  said 
county,  "for  a  public  schoolhouse,  as  the  property  of  the  schools 
of  said  county,  and  for  no  other  purpose  in  fee."    The  deed 
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also  contains  a  special  warranty  and  a  covenant  for  such  other 
assurances  as  may  be  requisite.  Immediately  after  its  purchase 
the  lot  was  improved  by  the  erection  of  a  schoolhouse  thereon, 
and  it  continued  to  be  used  for  public  school  purposes  until 
the  13th  of  December,  1889,  when  it  was  sold  and  con- 
veyed by  the  board  of  county  school  commissioners  of  Wash- 
ington county  to  the  appellant,  who  converted  the  same  into 
a  dwelling-house,  which  for  nearly  seven  years  and  until  after 
this  suit  was  brought,  he  has  continued  to  occupy  as  a  dwelling. 
This  suit  is  brought  by  the  widow  and  heirs  at  law  of  John  J. 
Bowles,  the  original  grantor  in  the  first-mentioned  deed,  who 
claim  that  the  lot  was  conveyed  by  Bowles,  the  grantor,  upon 
the  condition  that  the  lot  was  to  be  used  for  "public  school 
purposes  and  for  no  other  use,"  and  that  the  abandonment  of 
its  use  for  public  school  purposes  was  a  breach  of  the  condi- 
tion subsequent,  and  worked  a  forfeiture  in  favor  of  the  grant- 
or's heirs,  who  are  the  appellees  here. 

The  case  was  submitted  to  and  tried  before  the  court  be- 
low, without  the  aid  of  a  jury,  and  upon  an  agreed  statement, 
the  material  facts  of  which  have  already  been  stated.  So  that 
the  only  inquiry  necessary  to  be  determined  on  this  appeal  re- 
lates to  the  proper  construction  and  legal  effect  which  should 
be  given  to  the  language  employed  in  the  deed  *®  from  Bowles 
and  wife  to  Washington  county.  Questions  of  like  character 
with  the  one  here  presented  have  frequently  occupied  the  at- 
tention of  the  courts,  so  that  there  is  no  want  of  decisions  to 
guide  us  in  reaching  a  satisfactory  conclusion. 

In  this  case  the  original  grantors  are  admitted  to  have  re- 
ceived full  consideration  for  the  lot  when  sold,  and  while  the 
question  of  the  amount  of  the  consideration  paid  can  have  no 
effect  in  enlarging  or  extending  the  estate  conveyed,  it  has, 
nevertheless,  an  important  bearing  upon,  and  greatly  aids  in, 
the  ascertainment  of  the  intention  of  the  parties  to  the  con- 
veyance. To  determine  correctly  the  meaning  and  effect  of  the 
language  of  the  deed,  which  has  brought  about  this  controversy, 
it  becomes  our  duty  to  ascertain  as  nearly  as  possible  the  in- 
tention of  the  parties,  grantor  and  grantee.  There  can  be  no 
doubt  of  the  intention  of  the  grantors  that  the  estate  should 
be  used  for  public  school  purposes.  This  is  clearly  manifested, 
but  we  search  in  vain  for  any  words  which  indicate  an  inten- 
tion that  if  the  grantee  omitted  so  to  use  the  estate,  and  ac- 
tually devoted  it  to  another  purpose,  the  same  should  there- 
upon be  forfeited,  and  revert  to  the  heirs  of  the  grantors.    Af- 
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ter  careful  examination  we  have  found,  as  stated  by  Bigelow, 
C.  J.,  in  Eawson  v.  Inhabitants,  7  Allen,  129,  130;  83  Am. 
Dec.  670,  "no  authoritative  sanction  for  the  doctrine  that  a  deed 
is  to  be  construed  as  a  grant  on  a  condition  subsequent,  solely 
for  the  reason  that  it  contains  a  clause  declaring  the  purpose 
for  which  it  is  intended  the  granted  premises  shall  be  used, 
where  such  purpose  will  not  inure  specially  to  the  benefit  of 
the  grantor  and  his  assigns,  but  is  in  its  nature  general  and 
public,  and  where  there  are  no  other  words  indicating  an  in- 
tent that  the  grant  is  to  be  void  if  the  declared  purpose  is  not 
fulfilled."  In  this  case  the  words  sought  to  be  construed  as 
creating  a  condition  were,  "for  a  burying  place  forever,"  but 
the  court  held  that  it  was  not  a  condition.  The  grant  in  the 
case  now  under  consideration  was  not  a  gratuity,  nor  merely 
voluntary,  but  made  for  a  full  consideration  of  the  estate  con- 
veyed. ^"^  This  being  the  case,  and  there  being  no  qualifying 
terms  indicating  that  the  grantors  intended  to  retain  any  bene- 
fits to  themselves,  or  to  impress  upon  the  estate  conveyed  any 
restriction  as  to  its  alienation,  which  would  necessarily  be  the 
effect  of  a  condition  subsequent,  we  find  nothing  to  justify  the 
appellee's  contention.  In  the  very  recent  case  of  Kilpatrick  v. 
Mayor,  81  Md.  179,  48  Am.  St.  Eep.  509,  this  subject  has  been 
very  fully  considered  and  determines  a  question  substantially 
the  same  as  here.  It  is  there  held,  that  "conditions  subsequent 
are  not  favored  in  law  ^because  on  breach  of  such  conditions 
there  is  a  forfeiture,  and  the  law  is  adverse  to  forfeitures':  -1 
Kent's  Commentaries,  130;  Stanley  v.  Colt,  5  Wall.  119.  There- 
fore it  is,  that  a  condition  will  not  be  raised  by  implication 
from  a  mere  declaration  in  the  deed  that  the  grant  is  made  for 
a  special  and  particular  purpose,  without  being  coupled  with 
words  appropriate  to  make  such  a  condition:  Packard  v.  Ames, 
16  Gray,  327;  Bigelow  v.  Barr,  4  Ohio,  358."  To  the  same 
effect  is  the  case  of  Barker  v.  Barrows,  138  Mass.  580,  where 
the  qualifying  words  are,  "said  lot  of  land  to  be  used,  occupied, 
and  improved  by  said  inhabitants  as  a  schoolhouse  lot,  and  for 
no  other  purpose":  Greene  v.  O'Connor,  18  E.  I.  56;  Higbee 
V.  Eodman,  129  Ind.  244.  As  also  in  the  case  of  Weir  v.  Sim- 
mons, 55  Wis.  637,  "where  the  grant  was  'upon  the  express 
condition'  that  the  grantee  should  pay  to  third  persons,  stran- 
gers to  the  deed,  certain  sums,  the  court  construed  the  provi- 
sion as  not  creating  a  condition  subsequent,  but  as  granting- 
the  land  absolutely,  subject  to  the  sums  specified  as  a  charge 
or  lien  on  it."  The  case  illustrates  how  averse  the  courts  are 
to  uphold  conditions  that  will  defeat  an  estate  vested.    So  in 
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Strong  V.  Doty,  32  Wis.  381,  where  land  was  conveyed  in  trust 
to  be  devoted  to  a  designated  use,  the  court  held  that  because 
there  were  no  words  in  the  deed  expressing  an  intent  that  the 
land  should  revert,  there  was  no  condition  subsequent.  In  Craig 
V.  Wells,  11  N.  Y.  315,  it  was  decided  that  a  clause  in  the  deed 
excepting  and  prohibiting  specified  uses  of  the  land,  did  not 
create  ^**  a  condition.  In  Thornton  v.  Trammell,  39  Ga.  202,  the 
words,  "it  being  expressly  understood  that  said  tract  is  not  to 
be  put  to  any  other  use  than"  (specifying  it),  were  held  to  create 
&  covenant,  but  not  a  condition.  In  Packard  v.  Ames,  16  Gray, 
327,  it  was  held  that  a  grant  for  a  specified  piirpose,  without 
other  words,  cannot  create  a  condition.  In  Sohier  v.  Trinity 
€hurch,  109  Mass.  1,  the  words  "in  trust,  nevertheless  and 
upon  condition  always"  (to  use  the  premises  for  public  wor- 
«hip),  in  a  deed  to  a  religious  corporation,  were  held  to  create 
only  a  trust,  and  not  a  condition.  It  has  been  very  earnestly 
contended  on  the  part  of  the  appellees  that  the  cases  of  Eeed 
V.  Stouffer,  56  Md.  236,  and  Second  etc.  Soc.  v.  Dugan,  65 
^Id.  460,  are  directly  in  point  as  sustaining  their  view,  but  such 
is  not  the  effect  of  the  two  cases.  In  both  cases  the  property 
was  conveyed  to  trustees  in  trust  for  certain  uses  and  purposes, 
clearly  defined  in  the  deeds,  and  in  each  case  the  legal  estate 
vested  in  the  trustees  for  the  purposes  of  the  trusts.  A  totally 
•different  state  of  case  to  the  one  presented  here,  and  in  no  re- 
spect entitled  to  be  considered  as  controlling  the  question  in  con- 
troversy here.  It  results  from  what  we  have  said  that  the  court 
"below  committed  error  in  granting  the  appellees'  first  prayer 
and  in  rejecting  the  appellant's  fourth  prayer,  which  should 
"have  been  granted.  The  judgment  below  is  therefore  reversed, 
without  a  new  trial. 

CONDITIONS  SUBSEQUENT— WHEN  CREATED.— Conditions 
which  tend  to  divest  an  estate  are  to  be  strictly  construed:  Note 
to  Jackson  v.  Schutz,  9  Am.  Dec.  202,  giving  instances  of  conditions 
subsequent.  Conditions  subsequent  are  not  favored,  and  may  be 
■created  only  by  express  terms  or  clear  Implication.  The  courts  will 
always  construe  clauses  in  deeds  as  covenants  rather  than  as  con- 
ditions, if  they  can  reasonably  do  so.  Though  apt  words  for  the 
creation  of  a  condition  subsequent  are  employed,  yet  in  the  absenoft 
of  an  express  provision  for  re-entry  and  forfeiture,  the  courts,  from 
the  nature  of  the  acts  to  be  performed  or  prohibited,  from  the  rela- 
tion and  situation  of  the  parties,  and  from  the  entire  instrument, 
will  determine  the  real  intention  of  the  parties:  Scovill  v.  McMahon, 
-62  Conn.  378;  36  Am.  St.  Rep.  350,  and  note.  A  deed  of  land  to  a 
raunicipality  which  in  the  habendum  adds  the  words,  "as  and  for  a 
€treet  to  be  kept  as  a  public  highway"  does  not  create  a  condition 
subsequent,  and  the  property  does  not  revert  to  the  failure  to  use 
it  as  a  street:  Kilpatrjck  v.  Mayor  of  Baltimore,  81  Md.  179;  48  Am. 
St.  Rep.  509,  and  note. 
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[86  Maryland,  72.] 

A  MARRIED  WOMAN  IS  CAPABLE  OF  ACQUIRING! 
STOCK,  and  being  a  stockholder,  in  a  national  bank,  whether  doing 
business  in  the  state  of  her  residence  or  in  another  state. 

HUSBAND  AND  WIFE.—  A  TRANSFER  BY  A  HUSBAND 
TO  HIS  WIFE  OF  STOCK  IN  A  NATIONAL  BANKING  COR- 
PORATION, made  in  good  faith,  vests  her  with  the  ownership 
thereof,  and  her  equitable  title  is  complete  before  a  certificate  is 
issued  to  her  and  before  any  entry  of  the  transfer  is  made  on  the 
books  of  the  corporation.  After  such  transfer  the  husband  is  not' 
subject  to  any  liabilities  which  attach,  under  the  laws  of  Congress, 
to  the  holders  of  stock  in  such  corporations. 

NATIONAL  BANKS— STOCKHOLDER'S  LIABILITY,  WHO 
HOLDS  STOCK  IN  TRUST.— One  to  whom  stock  in  a  national  bank 
has  been  issued  as  self-appointed  attorney  of  an  infant  of  tender 
years,  or  for  an  undisclosed  principal,  is  subject  to  the  liabilities 
imposed  by  the  acts  of  Congress  upon  stockholders  in  such  banks. 

CORPORATIONS— STOCKHOLDER'S  LIABILITY  AS  DE- 
PENDENT UPON  BOOKS  OF.— If,  upon  the  books  of  a  national 
banking  corporation,  one  appears  to  be  the  owner  of  stock  therein, 
he  cannot  escape  liability  by  proving  that  he  held  it  as  trustee  for 
some  other  person  whose  name  and  interests  do  not  appear  from 
such  books. 

James  A.  Pearce,  for  the  appellant. 

Charles  F.  Harley  and  John  D.  Urie,  for  the  appellee, 

'^^  FOWLER,  J.  The  question  presented  by  this  appeal  is, 
whether  a  married  woman  residing  in  this  state  is  capable  of 
holding  stock  in  a  national  bank  located  and  doing  business  in 
the  state  of  Texas,  and,  if  so,  whether  she  is  liable  as  such  stock- 
holder under  the  personal  liability  provisions  of  section  5152 
of  the  Revised  Statutes  of  the  United  States. 

Whatever  difiBculty  may  surround  this  question  arises,  we 
think,  more  from  the  manner  in  which  it  is  presented  in  this 
case  than  from  any  other  cause,  for  it  can  hardly  be  supposed 
that  at  this  day  when,  by  the  law  of  most  all  the  states,  a  mar- 
ried woman  may  contract  as  a  feme  sole  in  respect  to  her  sepa- 
rate estate,  she  is  without  power  to  subscribe  for  or  become  the 
transferee  of  the  stock  of  a  national  bank.  The  learned  author 
of  Cook  on  Stocks  and  Stockholders,  expresses  the  opinion 
that,  without  doubt,  a  married  woman  may  become  the  trans- 
feree of  such  stock:  Cook  on  Stocks  and  Stockholders,  sec.  250. 
Certainly  a  feme  sole  may  be  such  a  stockholder,  and  would 
undoubtedly  be  subject  to  all  the  personal  liabilities  imposed 
'*  by  section  5152  of  the  Revised  Statutes.  And,  if  this  be 
BO,  what  would  be  the  effect  of  her  marriage  upon  her  right 
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to  hold  bank  stock?  "Would  she  be  any  the  less  a  stockholder 
after  than  before  her  marriage?  There  is  certainly  nothing  in 
the  acts  of  Congress  which  can  be  held  to  exclude  married 
women  from  the  privilege  of  owning  this  class  of  valuable  per- 
€onal  property. 

The  question  before  us  is  thus  presented:  It  appears  from  the 
agreed  statement  of  facts  that  in  April,  1891,  the  defendant, 
John  D.  Urie,  purchased  for  the  benefit  of  his  infant  daughter, 
a  child  four  years  old,  ten  shares  of  the  capital  stock  of  "The 
City  National  Bank  of  Quanah,"  and  that  his  wife  requested 
that  the  certificate  therefor  should  be  placed  in  her  name,  which 
was  accordingly  done.  The  bank  having  called  upon  Mrs.  Urie 
to  pay  into  its  surplus  two  hundred  and  fifty  dollars,  she  was 
unable  to  do  so,  and  the  defendant,  her  husband,  agreed  to  and 
did  furnish  the  money  the  bank  had  called  for,  provided  the 
stock  in  question  would  be  transferred  to  him  to  be  held  for 
the  benefit  of  their  infant  child,  as  Mrs.  Urie  had  held  it  in  the 
first  instance.  The  original  certificate  which  had  been  issued 
to  her,  was  accordingly  surrendered,  and  another  was  issued  to 
the  defendant  in  February,  1892,  which  he  subsequently  trans- 
ferred to  her  at  her  request,  and  in  consideration  of  one  hundred 
and  twenty-three  dollars  and  ten  cents  paid  to  him  by  her.  It 
is  admitted  that  this  transfer  is  bona  fide  and  for  value.  The 
assignment  by  the  defendant  was  to  his  wife  as  attorney,  and 
the  certificate  was  so  drawn,  but  it  appears  by  the  agreed  state- 
ment of  facts  that  the  stock  was  issued  to  and  held  by  Mrs. 
Urie  personally,  as  shown  by  the  stub  of  the  stock  book.  The 
bank  having  become  insolvent,  a  receiver  was  duly  appointed, 
who  has  instituted  suits  against  the  stockholders  of  said  bank 
to  enforce  the  personal  liability  provided  by  section  5152  of 
the  Revised  Statutes.  But  instead  of  suing  Mrs.  Urie,  who,  ac- 
cording to  the  books  of  the  bank,  is  the  holder  of  the  stock, 
suit  has  been  brought  against  her  husband,  upon  the  theory 
that  his  transfer  of  '^^  the  stock  to  her  is  void,  not,  however, 
by  reason  of  any  fraud,  or  irregularity  in  the  transfer,  but  upon 
the  sole  ground  that  Mrs.  Urie,  being  a  married  woman,  is  in- 
capable of  being  a  stockholder.  Such  a  proposition  at  first 
blush  would  seem  to  be  altogether  untenable,  nor  do  we  think 
this  first  impression  has  been  overcome  by  any  argument  we 
have  heard.  It  is  too  late  at  this  day  to  regulate  the  property 
rights  of  married  women  by  the  ancient  common  law  of  Eng- 
land. That  has  been  abrogated  in  this  country  almost  uni- 
versally, and  as  Mr.  Cook  says,  married  women  may  doubtless. 
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in  all  fhe  states,  become  transferees  of  bank  stock,  and  the 
learned  counsel  for  the  appellant  is  forced  to  admit  that  if  the 
law  as  thus  laid  down  is  to  prevail,  his  proposition  must  fail. 
If  the  question  before  us  had  arisen  out  of  a  contract  con- 
ceded to  be  a  Marj'land  contract,  we  think  there  could  not  have 
been  any  doubt  as  to  the  legality  of  Mrs.  Urie's  holding,  for 
under  our  statute  all  the  property,  real  and  personal,  belong- 
ing to  a  woman  at  the  time  of  her  marriage,  and  all  property 
which  she  may  acquire  by  purchase,  gift,  grant,  devise,  be- 
quest, descent,  or  in  course  of  distribution,  she  shall  hold  for 
her  separate  use,  etc.  There  can  be  no  doubt,  therefore,  that 
a  married  woman  who  is  in  possession  of  bank  stock  before 
she  is  married,  or  which  after  marriage  came  to  her  as  pro- 
vided by  the  statute,  she  would  hold  it  as  her  separate  property 
as  provided  by  the  code.  The  fact  that  her  power  of  disposi- 
tion may  be  limited  makes  her  none  the  less  a  stockholder. 
But  it  is  said  the  contract  is  not  a  Maryland  contract,  but  is  a 
contract  made  in  Texas,  and  that  therefore  the  rights  of  the  par- 
ties must  be  determined  by  the  law  of  the  latter  state.  And 
this  contention  is  based  upon  the  proposition  that  a  subscrip- 
tion made  in  one  state  to  capital  stock  of  a  corporation  which 
exists  in  and  carries  on  its  business  in  another  state,  is  a  con- 
tract to  be  performed  in  the  latter  state  and  is  governed  by  tho 
laws  of  that  state.  While  this  general  proposition  may  be  con- 
ceded, yet  it  must  be  remembered  that  the  contract  we  are 
'*  considering  is  not  the  contract  of  subscription,  but  the  con- 
tract by  which  the  defendant  transferred  to  his  wife  the  stock 
already  subscribed  for  by  her.  It  would  seem  to  follow  if  the 
contention  of  the  appellant  be  correct,  namely,  that  Mrs.  Urie 
has  no  legal  capacity  to  subscribe  for  or  hold  the  stock,  that 
the  original  contract  of  subscription  which  was  made  by  her 
and  in  her  own  name,  although  the  money  was  furnished  by 
her  husband,  was  null  and  void;  and  therefore  no  liability  ever 
arose  under  section  5152  of  the  Eevised  Statutes,  and  hence 
the  defendant  never  incurred  any  liability  thereunder,  unless 
the  mere  fact  that  he  furnished  the  money  to  pay  for  the  stock 
would  make  him  so  liable — and  this  cannot  be,  because  the 
liability  under  section  5152  of  the  Revised  Statutes,  attaches 
only  to  persons  who  are  stockholders,  either  in  their  own  right, 
or  in  some  representative  capacity  not  exempted  by  the  express 
terms  of  that  section.  But  be  this  as  it  may,  we  have  already 
eaid  the  question  now  before  us  is  the  validity  of  transfer  of  the 
etock  by  the  defendant  to  his  wife.     By  means  of  this  con- 
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tract  of  transfer,  which  was  made  in  this  state  by  two  citizens 
of  this  state,  and  therefore  to  be  governed  by  the  laws  of 
this  state,  the  defendant  in  good  faith  and  for  value  assigned, 
and  we  think  had  a  right,  no  creditor  of  his  objecting,  to  thus 
assign  it.  Tho  contract  was  complete  when  the  transfer  was 
made,  and  his  ownership  of  the  stock,  which  is  conceded,  car- 
ried with  it, .  according  to  the  weight  of  authority  of  the  later 
decisions,  the  right  to  make  the  transfer,  because  stock  is  char- 
acterized by  the  same  features  as  other  forms  of  personal  prop- 
erty. Xor  was  it  essential  to  the  transferee's  equitable  title  that 
she  should  have  a  new  certificate  issued  to  her.  It  was  said 
by  Davis,  J.,  in  the  leading  case  of  New  York  etc.  E.  E.  Co.  v. 
Schuyler,  34  N.  Y.  81,  "  that  the  nonproduction  and  surrender 
of  the  certificate  at  the  time  of  transfer  is  not  fatal  to  the  title 
of  the  transferee.  It  is  only  essential  to  the  safety  of  the  corpo- 
ration." And  in  Baltimore  City  etc.  Ey.  Co.  v.  Sewell,  35  Md. 
238,  6  Am.  Eep.  402,  it  is  said  that  when  shares  are  assigned, 
although  not  made  on  the  books  of  the  corporation,  '"'^  title 
passes  to  the  assignee.  In  later  cases  (Baltimore  etc.  Brick 
Co.  v.  Mali,  65  Md.  96,  97;  57  Am.  Eep.  304;  Swift  v.  Smith, 
65  Md.  435;  57  Am.  Eep.  336,  and  Noble  v.  Turner,  69  Md. 
524),  it  was  held  that  such  a  title  is  an  equitable  title,  giving 
to  the  transferee  the  right  to  enforce  actual  entry  of  the  trans- 
fer upon  the  books  of  the  corporation,  and  thus  to  convert  the 
equitable  into  a  legal  title.  We  conclude,  therefore,  that  by 
virtue  of  the  transfer  in  Maryland,  and  without  regard  to  the 
laws  of  Texas,  Mrs.  Urie  became  the  equitable  and  real  holder 
of  the  stock  in  question,  and  if  this  be  so,  no  question  as  to  her 
powers  of  disposition,  or  as  to  whether  she  is  or  is  not  capable 
under  the  laws  of  Texas  to  make  contracts  can  arise  in  this 
case,  for  the  liability  of  a  stockholder  arises  not  under  any  law 
of  Texas,  which  it  is  contended  has  not  been  proven  in  this  case, 
but  under  the  act  of  Congress.  And  the  contracts  which  it  is 
claimed  she  is  liable  on  are  not  her  contracts,  but  the  contract* 
of  the  bank:  Witters  v.  Sowles,  35  Fed.  Eep.  641;  TT.  S.  Eev. 
Stats.,  sec.  6152.  The  right  to  be  a  stockholder  is  given  to  her 
by  the  law  of  the  state  where  she  resides,  and  her  rights  and 
liabilities  as  such  are  provided  by  the  acts  of  Congress.  But 
if  we  could,  without  proof,  say  what  is  the  law  of  Texas,  it 
will  be  found  upon  this  question  the  same  substantially  as  ours^ 
"All  property,  both  real  and  personal,  of  the  wife,  owned  or 
claimed  by  her  before  marriage,  and  that  acquired  afterward* 
by  gift,  devise,  or  descent  ....  shall  be  the  separate  prop- 
erty of  the  wife":  Tex.  Eev.  Stats.,  sec.  2967. 
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The  case  of  Keyser  v.  Hitz,  133  U.  S.  151,  was  relied  on  by 
the  defendant  to  show  that  his  wife  and  not  he,  was  the  real 
holder  of  the  stock  in  question,  and  therefore  she  was  the 
proper  defendant  in  this  suit.  Assuming  that  she  had  a  right 
to  hold  the  stock  under  our  state  law,  this  case  is,  we  think,, 
conclusive  authority  upon  the  controlling  question  before  us. 
In  delivering  the  opinion  of  the  court,  Harlan,  J.,  said:  "The 
only  persons  holding  shares  of  national  bank  stock  whom  the 
statute  exempts  from  personal  ''^  responsibility,  are  executors, 
administrators,  guardians,  and  trustees:  IT.  S.  Rev.  Stats.,  sec. 
5152.  It  is  not  for  the  courts  by  mere  construction  to  recognize 
exemptions  which  Congress  has  not  made.  The  hardship  that 
may  result  where  the  ownership  of  national  bank  stock  by  a 
married  woman  is  subject  to  the  common-law  rights  of  her 
husband  in  respect  to  alienation,  cannot  control  the  interpreta- 
tion of  the  statute.  Such  considerations  are  more  properly  for 
the  legislative  department."  In  the  matter  of  Reciprocity  Bank, 
22  N.  Y.  15,  Comstock,  J.,  expressed  the  same  view,  and  said 
that  the  law  in  regard  to  the  imposition  of  personal  liability  of 
stockholders  ought  to  be  so  construed  as  to  maintain  it  in  its 
integrity,  and  that  to  hold  married  women  exempt  from  its 
provisions  would  go  far  to  defeat  its  policy. 

The  appellant,  however,  contended  that  admitting  that  Mrs. 
TJrie  was  authorized  to  hold  the  stock  beneficially  she  did  not  so 
hold  it,  but  in  fact  held  it  as  attorney,  agent,  trustee,  or  in  some 
representative  capacity.  But  it  is  clear  from  the  evidence  that 
she  either  holds  as  self-appointed  attorney  or  trustee  for  an  in- 
fant of  tender  years;  for  an  undisclosed  principal  as  appears  by 
the  certificate,  or  personally  and  beneficially,  as  appears  by  tho 
stub  of  the  stock  book  of  the  bank.  In  neither  event  do  we 
think  she  can  evade  the  personal  liability  of  a  stockholder.  If 
persons  were  allowed  to  subscribe  for  stock  in  a  national  bank, 
or  in  any  other  corporation,  where  a  personal  liability  attaches, 
either  as  attorney  for  an  unnamed  principal,  as  self-appointed 
trustee  for  some  unnamed  cestui  que  trust,  or  as  attorney  for  an 
unnamed  infant  of  tender  years,  and  when  called  upon  to  pay 
the  debts  of  the  bank  to  the  extent  of  the  stock  so  subscribed, 
could  escape  by  simply  declaring  that  they  represented,  in  some 
capacity,  those  who  are  legally  or  otherwise  incapacitated,  the 
law  would  be  a  dead  letter,  and  the  creditors  of  these  associa- 
tions, which  are  found  in  great  numbers  in  every  state,  would 
be  deprived  of  the  only  certain  means  provided  by  law  for  the 
payment  of  their  claims.    But,  in  addition  to  this,  it  is  well  set- 

AM.  St.  Rep.,  Vol.  LXIII.— 32 


498  Kerr  v.  Urib.  [Maryland, 

tied  upon  authority  that  one  assuming  to  act  as  '''^  Mrs.  Uric  has 
acted  becomes  personally  bound.  The  infant  not  being  liable, 
liability  attaches  to  the  person  who  makes  the  subscription,  and 
if  that  person  has  transferred  the  stock  to  one  capable  of  taking 
and  holding  it,  the  liability  passes  to  the  latter:  Cook  on  Stocks 
and  Stockholders,  sec.  67.  The  only  safe  rule  on  this  subject  is 
that  when  stock  is  held  in  a  representative  capacity  it  should  be 
noted  in  the  stock  book  of  the  bank,  and  if  a  person  appears 
there  as  an  absolute  owner  of  the  stock,  he  will  not  generally  be 
permitted  to  deny  it.  If  he  claims  to  be  trustee  and  does  not 
disclose  it,  he  is  guilty  of  laches,  for  which  others  should  not 
suffer.  "The  settlement  of  the  aflt'airs  of  an  insolvent  bank  would 
be  rendered  a  matter  of  great  expense  and  delay  if  persons  who 
appeared  on  the  books  of  the  bank  as  individual  stockholders 
were  permitted  to  relieve  themselves  by  proving  that  they  held 
the  stock  in  a  representative  capacity^':  Davis  v.  Essex  Baptist 
Assn.  44  Conn.  582;  Brown's  Nat.  Bank  cases,  110.  But  this 
court  has  disposed  of  this  question  in  the  same  way  in  Magruder 
V.  Colston,  44  Md.  356,  23  Am.  St.  Kep.  47,  thus:  "If  cred- 
itors must  look  beyond  the  legal  title,  as  exhibited  by  the  books 
of  the  bank,  they  can  never  know  against  whom  to  proceed." 
Mrs.  TJrie,  as  we  have  seen,  was,  according  to  the  books  of  the 
appellant  bank,  the  absolute  owner  of  the  stock. 

Having  concluded  that  ]\Irs.  Urie  is  the  holder  of  the  stock  in 
-question  it  follows  that  the  plaintiff's  prayers  were  properly  re- 
fused. The  rulings  of  the  court  upon  the  defendant's  prayers, 
And  upon  the  demurrer  to  his  plea,  are  not  before  us. 

Judgment  affirmed. 


CORPORATIONS— MARRIED  WOMEN  AS  STOCKHOLDERS- 
LIABILITIES  0P\— Since  a  married  woman  may  become  the  owner 
of  stock  of  a  corporation,  and  since  the  liability  of  stocljholders  for 
the  debts  of  the  corporation  is  a  statutory  liability  and  incident  to 
the  ownership  of  stock,  it  is  settled  that  a.  married  woman  is  sub- 
ject to  such  liability:  See  monographic  note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  867. 

CORPORATIONS— STOCKHOLDERS— WHO  ARE.— If  the  name 
of  a  person  appears  on  the  stock-book  of  a  corporation  as  a  stock- 
holder, this  is  prima  facie  evidence  that  he  is  the  owner  of  stock: 
Holland  v.  Duluth  Iron  etc.  Co.,  65  Minn.  324;  60  Am.  St.  Rep.  480. 
The  issuance  of  a  certificate  is  not  necessary:  Note  to  Thompson  v. 
Reno  Sav.  Bank,  3  Am.  St.  Rep.  859,  860;  as  such  a  certificate  Is  only 
evidence  of  ownership  of  shares:  Oartwright  v.  Dickinson,  88  Tenn. 
476;  17  Am.  St.  Rep.  910;  Holland  v.  Duluth  Iron  etc.  Co.,  65  Minn. 
824;  60  Am.  St.  Rep.  480,  and  note.  So  one  who  stands  upon  tho 
books  of  a  corporation  as  a  stockholder,  may  be  proceeded  against 
for  the  recovery  of  any  sum  due  upon  the  stock,  although  he  in  fact 
holds  such  stock  as  trustee  for  another:  Note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  832.  See  Bell's  Appeal,  115  Pa.  St.  88;  2 
Am.  St.  Rep.  532, 
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[86  Maryland,  130.] 

insukanoe.-statements    respecting    the    na- 

TURE  AND  EXTENT  of  the  interest  of  the  insured  are  material, 
and  must  be  construed  so  as  to  effectuate  the  purposes  of  the  parties. 

INSURANCE.— TO  BE  UNCONDITIONAL  AND  SOLE  AN 
INTEREST  must  be  completely  vested  in  the  assured,  not  contin-i 
gent  or  conditional,  nor  lor  others,  or  for  life  only,  nor  in  common,  * 
but  of  such  nature  that  the  assured  must  sustain  injury  or  loss  if  the 
property  is  destroyed,  and  this  is  so  whether  the  interest  is  legal  ot 
equitable. 

INSURANCE— UNCONDITIONAL  AND  SOLE  INTEREST, 
WHAT  IS.— One  who  has  purchased  property  at  a  judicial  sale,  but 
■whose  bid  has  not  been  ratified,  nor  the  sale  confirmed  by  the  court, 
has  not  an  unconditional  and  sole  interest  therein. 

INSURANCE— GTBNERAL  AGENT.  WHO  IS.— One  supplied 
with  policies  and  blanks  and  givfn  authority  to  issue  them,  and  who, 
in  fact,  signs,  is:-;ues,  and  delivers  policies,  and  receives  and  ac- 
counts for  premiums,  is  a  general  agent  of  the  insurer  in  the  matter 
of  soliciting  and  accepting  rislcs  and  agreeing  upon  terms  and  con- 
tracts of  insurance. 

INSURANCE— ESTOPPEL  BECAUSE  OF  KNOWLEDGE 
OF  AGENT.— If  a  general  agent  of  the  insurer  has,  at  the  issue  of 
a  policy  by  him,  full  linowledge  that  the  assured  is  not  the  uncondi- 
tional and  sole  owner  of  the  property,  his  principal  is  estopped, 
after  a  loss,  from  asserting  the  want  of  such  Isnowledge  as  a  defense. 

INSURANCE— STIPULATIONS  AGAINST  WAIVERS  BY 
AGENTS. — Though  a  policy  of  insurance  provides  that  no  officer, 
agent,  or  other  representative  of  the  company  shall  have  power  to 
waive  any  provision  or  condition  therein,  except  such  as  by  the 
terms  of  the  policy  may  be  indorsed  thereon  or  added  thereto  In 
writing,  such  restriction  does  not  apply  to  the  mailing  of  the  con- 
tract, but  only  to  matters  arising  after  it  has  become  effective. 

INSURANCE.— AN  INSURABLE  INTEREST  EXISTS  ON'^-Y 
when  the  insured  has  such  an  Interest  In  the  property  that  its  de- 
struction will  result  in  pecuniary  loss  to  him.  If  he  has  such  an 
interest.  It  is  not  necessary  that  he  should  have  the  title. 

INSURANCE.— AN  INSURABLE  INTEREST  NEED  NOT 
BE  PERSONAL,  but  may  be  an  interest  existing  in  the  Insured  as 
trustee,  agent,  administrator,  judgment  creditor,  and  the  like. 

INSURANCE— INSURABLE  INTEREST— ATTORNETS.-If 
a  policy  of  insurance  on  real  p;'operty  Is  made  payable  to  A  and  B, 
attorneys,  as  their  interest  may  appear,  and  It  Is  shown  that  such 
property  has  been  sold  at  a  judicial  sale,  and  part  only  of  the  pur- 
chase price  paid,  and  that  such  attorneys  represent  the  plaintiff  in 
the  suit  to  whom  the  balance  of  the  purchase  money  was  due,  such 
attorneys  and  those  whom  they  represent  had  an  Insurable  Interest 
in  the  property,  and  the  payment  of  loss  cannot  be  avoided  for  want 
of  such  interest  on  the  part  of  such  attorneys. 

INSUPvANCE— PROOFS  OF  LOSS— WAIVER.— If  there  Is 
such  conduct  on  the  part  of  the  insurer  or  his  agent  as  induces  the 
assured  reasonably  to  believe  that  proofs  of  loss  were  not  to  be  de- 
manded, and  he,  acting  under  such  belief,  failed  to  furnish  such 
proof  in  the  time  required  by  the  policy,  the  Insurer  cannot  take  ad- 
vantage of  such  failure. 
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INSURANCE— PROOFS  OF  LOSS— WAIVER  OF,  WHAT  IS. 
If,  after  a  loss,  an  agent  of  the  insurer  examines  into  the  circum- 
stances of  the  loss  and  the  value  of  the  property,  and  states  that  he 
will  send  a  check  for  the  amount  of  the  policy,  and  the  assured 
therefrom  understands  that  he  will  not  be  required  to  furnish  proofs 
of  loss,  as  stipulated  for  in  the  policy,  the  payment  of  the  loss  cannot 
be  resisted  because  of  the  failure  to  furnish  such  proofs. 

INSURANCE— AGENT— APPARENT  AUTHORITY  OF.— An 
agent  of  the  insurer  sent  to  view  the  premises  and  investigate  the 
loss  has  apparent  authority  to  waive  the  furnishing  of  proofs  of  loss. 

Action  by  T.  J.  and  B.  P.  Keating  to  recover  upon  a  policy 
of  insurance  against  loss  by  fire  issued  to  F.  W.  Draper,  and 
made  payable  to  plaintiffs  as  attorneys  as  their  interest  may  ap- 
pear. The  trial  judge  instructed  the  jury  in  favor  of  the  plain- 
tiffs upon  the  various  questions  of  law  involved  in  the  case,  and 
the  jury  returned  a  verdict,  and  judgment  was  entered  against 
the  defendant  insurance  corporation.  The  defendant  offered 
eleven  prayers  for  instructions,  all  of  which  were  refused.  The 
first  was  that  the  plaintiffs  could  not  recover;  the  second,  third 
and  eleventh,  that  they  never  had  any  insurable  interest;  the 
fourth,  that  the  policy  was  void,  because  Draper  had  not,  at  its 
issuance,  paid  the  purchase  price;  the  fifth,  that  if  the  defend- 
ant had  no  knowledge  of  the  nature  of  the  title,  there  could 
be  no  recovery,  though  the  local  agent  had  such  knowledge,  but 
did  not  communicate  it;  the  sixth,  that  if  an  order  for  the  resale 
of  the  property,  because  of  the  failure  of  Draper  to  pay  the 
balance  of  the  purchase  price,  was  made,  this  was  such  a  change 
in  interest  as  avoided  the  policy;  the  seventh  and  ninth,  that 
if  the  property  was  destroyed  on  January  5,  1895,  and  proofs  of 
loss  were  not  furnished  until  March  19th  of  the  same  year,  that 
plaintiffs  could  not  recover;  the  eighth,  that  if  a  judgment  had 
been  filed  creating  a  lien  against  Draper,  the  verdict  must  be 
for  the  defendant;  and  the  tenth,  that  the  preliminary  proofs 
of  loss  had  not  been  furnished,  as  required  by  the  policy,  and 
hence  the  plaintiffs  could  not  recover. 

E.  P.  Keech,  Jr.,  and  Geo.  Morris  Bond,  for  the  appellant. 

Edward  N.  Rich  and  William  S.  Bryan,  Jr.,  for  the  appellees. 

*"**  PAGE,  J.  This  is  an  action  on  a  policy  of  insurance  is- 
sued by  the  appellant,  insuring  the  property  of  one  Frank  W. 
Draper  against  loss  by  fire.  The  policy  was  issued  to  Draper, 
and  on  the  second  day  of  October,  1894,  at  the  request  of  Dra- 
per, by  proper  indorsement,  the  loss  was  made  payable  to  the 
appellees  "as  their  interest  may  appear/'    The  property  insured 
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was  a  two-story  frame  bmlding  on  a  lot  situated  in  the  town  of 
Centreville.     The  whole  property,  prior  to  the  accrual  of  Dra- 
per's title,  had  belonged  to  a  Mrs.  Sparks,  who  held  a  policy  of 
insurance  on  the  house,  issued  by  the  ^'*^  appellant.     This  pol- 
icy was  cancelled  on  the  10th  of  January,  1893,  the  same  day  on 
which  the  policy  sued  on  in  this  case  was  issued.     In  September, 
1892,  the  appellees,  as  attorneys,  in  a  mortgage  from  Mrs.  Sparks 
to  Eliza  Wilkinson,  sold  the  lot  and  improvements  to  Draper. 
The  sale  was  reported  to  the  court,  and  ratified  nisi  on  the  27th 
of  September.     Draper  complied  with  the  terms  of  sale,  by  mak- 
ing a  cash  payment  of  seven  hundred  and  thirty-two  dollars  and 
liity-five  cents,  and  executing  with  sureties,  and  delivering  to 
the  appellees  two  notes  for  five  hundred  and  ninety-seven  dollars 
and  seventy-six  cents  and  five  hundred  and  sixty-five  dollars  and 
seventy-three  cents,  respectively,  and  thereupon  entered  into  the 
possession  of  the  property.     One  of  the  appellees  then  demanded 
of  Draper  that  he  should  insure  the  house  and  transfer  the  pol- 
icy to  them,  and  it  was  in  pursuance  of  this  that  the  policy  was 
issued  and  the  loss  afterward  made  payable  to  the  appellees  as 
attorneys.     It  was  issued  by  Frank  Keating,  who  was  then  the 
agent  of  the  company,  intrusted  by  it  with  the  possession  of 
blank  policies,  authorized  to  sign  and  issue  them,  receive  the 
premiums  and  account  for  them;  and  moreover  was  the  com- 
pany's only  agent  in  Centreville.     It  is  admitted  that  when  the 
policy  was  issued,  he  was  fully  cognizant  of  the  character  of  Dra- 
per's title,  the  nature  of  the  appellee's  interest  in  the  matter,  and 
the  understanding  between  Draper  and  the  appellees  under  and 
by  which  the  insurance  was  applied  for.     Keating,  besides  being 
the  agent  of  the  company,  was  also  a  clerk  in  the  lawoffice  of 
the  appellees,  and,  aa  such,  had  drawn  all  the  papers  connected 
with  the  sale  of  the  property  (except  the  order  of  final  ratifica- 
tion), and  therefore  knew  all  the  facts  and  circumstances  of  the 
case.    In  October,  1893,  he  ceased  to  be  the  agent  of  the  com- 
pany, and  Thomas  J.  Keating,  Jr.,  was  appointed  in  his  stead. 
A  small  fire  having  injured  the  property  in  January,  1894,  the 
company  paid  in  February  the  loss  on  account  thereof  to  Draper. 
Shortly  after  this,  the  appellees  ascertained  that  in  consequence 
of  a  neglect  of  Frank  Keating,  the  policy  had  not  been  trans- 
ferred to  them,  as  it  was  agreed  should  be  done.     Accordingly 
they  took  steps  to  have  this  effected,  and  on  the  2d  of  '^'^  Octo- 
ber, 1894,  the  indorsement  was  made  on  the  policy  by  Thomns 
J.  Keating,  Jr.,  the  agent,  and  by  him  on  the  same  day  forwr.nl- 
ed  to  the  company,  who  received  it  on  the  5th  of  October.     At 
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that  time  this  agent  knew  the  exact  state  of  Draper's  title  and 
of  the  interest  of  the  appellees,  but  did  not  notify  the  company 
further  than  appeared  in  the  policy  and  his  daily  report,  neither 
of  which  make  mention  of  any  encumbrances.  Subsequently, 
Draper  having  made  default  in  the  payment  of  his  notes,  the 
appellees,  on  the  3d  of  December,  obtained  a  final  order  for  a 
resale  of  the  property  at  his  risk,  but  before  a  sale  was  had,  on 
the  5th  of  January,  the  building  was  totally  destroyed  by  fire. 

Upon  this  state  of  facts  the  appellants  contend:  1.  That  Dra- 
per's interest  was  "other  than  unconditional  and  sole  owner- 
ship," and  therefore  the  policy  by  its  terms  is  void;  and  2.  That 
the  appellees  had  no  insurable  interest  in  the  property. 

The  policy  contains  the  condition,  that  "if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership,"  it 
shall  be  void,  "unless  otherwise  provided  by  agreement  in- 
dorsed" thereon  or  added  thereto.  This  is  a  part  of  the  con- 
tract of  insurance;  it  is  binding  on  both  parties,  and  must  be 
construed  by  the  same  rule  as  other  contracts.  "The  court  must 
give  to  the  language  used  its  just  sense,  and  search  for  the  pre- 
cise meaning  and  one  requisite  to  give  due  and  fair  effect  to  the 
contract,  without  adopting  either  the  rule  of  a  rigid  or  of  an 
indulgent  construction":  Washington  Fire  Ins.  Co.  v.  Kelly, 
32  Md.  446;  3  Am.  Eep.  149.  In  the  case  just  cited,  this  court 
has  stated  the  general  purpose  for  the  insertion  of  conditions 
like  the  one  now  under  consideration  in  insurance  policies.  It 
is  there  said:  "They  were  doubtless  originally  directed  against 
wagering  policies,  and  were  intended  to  protect  underwriters 
from  paying  losses  to  those  who  in  fact  had  not  sustained  them, 
who  really  had  nothing  at  hazard,  and  whose  interest,  therefore, 
was  that  the  event  should  happen."  The  nature  and  extent  of 
the  interest  of  the  insured,  are  matters  largely  influential  with 
underwriters  in  taking  or  *'*'*  rejecting  risks  and  estimating  pre- 
miums, and,  for  that  reason,  any  condition  respecting  them  in 
the  contracts  is  material,  and  must  be  construed  so  as  to  effectu- 
ate the  purposes  of  the  parties.  But  while  this  must  be  done, 
the  law  assumes  that  the  parties  understood  the  words  they  have 
used,  and,  therefore,  unless  there  are  potential  reasons  to  the 
contrary,  they  are  bound  by  the  legitimate  and  usual  meaning 
of  the  phrases  they  employ.  Now  it  must  be  observed  that  it  is 
not  title,  but  interest  that  is  spoken  of  in  the  clause.  Title  and 
interest  are  entirely  different  things.  It  was  undoubtedly  com- 
petent for  the  parties  to  have  contracted  as  to  the  title,  as  waa 
done  in  Wineland  v.  Security  Ins.  Co.,  53  Md.  283;  but  in  this 
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case  they  have  chosen  to  limit  the  provisions  of  the  clause  to  the 
condition  of  the  interest,  either  legal  or  equitable.  The  question 
therefore  presented  to  us  now  is,  "Was  the  "interest"  (legal 
or  equitable)  of  Draper,  "unconditional  and  sole?"  As  to  the; 
meaning  of  these  words  when  used  in  the  present  connection,, 
there  seems  to  be  a  concurrence  of  authority.  To  be  "uncon- 
ditional and  sole"  the  interest  must  be  completely  vested  in  the 
assured,  not  contingent  or  conditional,  nor  for  years  or  life  only^ 
nor  in  common,  but  of  such  a  nature  that  the  insured  must  sus- 
tain the  entire  loss  if  the  property  is  destroyed;  and  this  is  so- 
whether  the  title  is  legal  or  equitable:  Imperial  Fire  Ins,  Co.  v. 
Dunham,  117  Pa.  St.  475;  2  Am.  St.  Eep.  686;  Pennsylvania 
Fire  Ins.  Co.  v.  Dougherty,  102  Pa.  St.  572;  Eumsey  v.  Phoenix 
Ins.  Co.,  17  Blatch.  529;  Dupreau  v.  Hibemia  Ins.  Co.,  76  Mich. 
615;  Aetna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  396;  30  Am.  Dec. 
90;  Oshkosh  etc.  Co.  v.  Germania  Fire  Ins.  Co.,  71  Wis.  455;  5 
Am.  St.  Eep.  233;  Washington  Ins.  Co.  v.  Kelley,  32  Md.  421; 
3  Am.  Eep.  149;  Clay  etc.  Ins.  Co.  v.  Beck,  43  Md.  358;  West- 
chester Fire  Ins.  Co.  v.  Weaver,  70  Md.  540. 

We  have  been  referred  to  cases,  where  it  is  held  that  when 
the  insured  is  in  possession  under  a  contract  of  purchase  and  the 
legal  title  has  not  passed  by  a  conveyance,  the  ownership  is  not 
unconditional  until  the  purchase  money  has  been  wholly  paid: 
Farmers'  etc.  Ins.  Co.  v.  Curry,  13  Bush,  312;  26  Am.  Eep.  194. 
But  it  may  be  doubted  whether  such  cases  are  in  line  with  *^^ 
the  current  of  authority.  We  are  not  concerned,  h-^-vever,  with 
that  question;  for  at  the  time  the  policy  was  issued,  Draper  was 
not  in  the  position  of  a  purchaser,  but  that  of  a  bidder  only  for 
the  property.  His  offer  of  purchase  had  not  then  been  ratified 
by  the  court,  and  until  it  was,  the  contract  was  not  complete,, 
and  his  interest  in  the  property  was  dependent  upon  the  sub- 
sequent action  of  the  court.  Prior  to  the  final  ratification  his 
interest  was  only  an  inchoate  right:  Lannay  v.  Wilson,  30  Md.. 
551.  The  effect  of  final  ratification,  it  is  true,  was  retroactive^ 
so  that  he  became  invested  with  the  title  from  the  day  of  the 
sale;  but  at  the  time  the  policy  was  issued,  his  interest  was  en- 
tirely conditional,  depending,  as  it  did,  upon  the  final  order  of 
the  court. 

The  appellees,  however,  insist  the  appellant  is  estopped  from 
setting  up  this  defense,  because  their  agents  knew  all  the  facts, 
both  at  the  time  the  policy  was  issued,  and  when  the  indorse- 
ment was  made  to  the  appellees.  The  policy  was  issued  through 
Frank  Keating,  and  from  all  the  evidence  before  us  we  think 
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he  must  be  regarded,  while  so  acting,  as  the  agent  of  the  com- 
pany. The  proof  shows  that  he  was  supplied  with  policies  in 
blank,  was  authorized  to  issue  them,  signed  them  and  delivered 
them  to  the  parties  who  desired  insurance,  received  the  premi- 
ums and  accounted  for  them  to  the  company.  Such  authority 
constituted  him  a  general  agent  of  the  company  within  the  ter- 
ritory assigned  him,  in  the  matter  of  soliciting  and  accepting 
risks,  and  agreeing  upon  the  terms  and  contracts  of  insurance: 
Continental  Ins.  Co.  v.  Ruckman,  127  111.  372;  11  Am.  St.  Rep. 
121;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222;  2  Wood  on  Fire 
Insurance,  sec.  409;  Cone  v.  Niagara  Fire  Ins.  Co.,  60  N.  Y. 
619;  Hotchkiss  v.  Germania  Fire  Ins.  Co.,  5  Hun,  90. 
If  such  an  agent  has  knowledge  of  the  facts  at  the  time  he  issues 
the  policy,  the  company  will  be  estopped  from  relying  upon 
them  as  a  cause  of  forfeiture.  This  principle  is  well  sustained 
by  authority;  it  rests  upon  considerations  of  common  honesty, 
that  an  insurer  with  full  knowledge  of  the  facts  or  chargeable 
'^^'^  with  such  knowledge,  shall  not  enter  into  a  contract  of  in- 
surance, receive  the  premiums  thereon,  and  then  be  permitted 
to  set  up  those  facts  to  evade  the  liabilities  the  contract  imposes 
on  him.  Nor  does  the  clause  providing  that  "no  officer,  agent, 
or  other  representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy,  except  such  as 
by  the  tcms  of  this  policy  may  be  indorsed  hereon  or  added 
hereto,"  etc.,  affect  the  question.  It  does  not  apply  to  the  mak- 
ing of  the  contract,  but  to  the  provisions  of  the  contract  itself, 
after  it  has  gone  into  effect,  so  as  to  prevent  agents  from  modi- 
fying the  terms  of  the  policy  after  it  has  been  issued.  The  gen- 
eral doctrine  is  well  stated  in  Wood  v.  American  Fire  Ins.  Co., 
149  N.  y.  384;  52  Am.  St.  Rep.  733.  The  court  then  said: 
"That  the  general  agents  of  an  insurance  company  may  waive 
stipulations  and  provisions  contained  in  the  policy  with  respect 
to  the  conditions  upon  which  it  shall  have  inception  and  go  into 
operation  as  a  contract  between  the  parties,  by  delivering  it 
with  knowledge  of  all  the  facts  and  receiving  the  premium,  has 
long  been  settled.  It  is  so  obviously  just,  that  a  party  to  a  writ- 
ten contract  should  be  precluded  from  defeating  it  by  asserting 
conditions  and  stipulations  contained  in  it,  which  would  prevent 
its  inception,  and  which  he  knew  at  the  time  he  delivered  it  and 
accepted  the  benefits  were  contravened  by  the  actual  facts, 
that  any  statement  upon  which  the  rule  rests  is  no  longer 
necessary.  The  restrictions  inserted  in  the  contract  upon  the 
power  of  the  agent  to  waive  any  condition,  unless  done  in  a 
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particular  manner,  cannot  be  deemed  to  apply  to  those  condi- 
tions which  relate  to  the  inception  of  the  contract,  when  it  ap- 
pears that  the  agent  has  delivered  it  and  received  the  premiums 
with  full  knowledge  of  the  actual  situation":  Continental  Ins. 
Co.  V.  Euokman,  127  III.  364;  11  Am.  St.  Eep.  121;  Franklin 
Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Eep.  469; 
Maryland  etc.  Ins.  Co.  v.  Gusdorf,  43  Md.  514;  American  Life 
Ins.  Co.  V.  Mahone,  21  Wall.  152;  Insurance  Co.  v.  Wilkinson, 
13  Wall.  222;  Ben  Franklin  Ins.  Co.  v.  Gillett,  54  Md.  218. 

^'^^  There  is  no  evidence  in  the  cause  that  tends  to  prove  that 
Frank  Keating  was  the  agent  of  the  appellees  in  any  respect 
touching  the  matter  of  insurance.  It  is  clear,  however,  that 
at  the  time  the  policy  was  issued  he  was  fuUy  informed  of  the 
state  of  Draper's  title,  and  that  the  policy  was  desired  to  cover 
also  the  interest  of  the  appellees.  It  follows  from  what  pre- 
cedes, we  find  no  error  in  the  rejection  of  the  appellant's  fourth 
and  fifth  prayers. 

The  second  and  third  prayers  of  the  defendant  raise  a  ques- 
tion as  to  whether  the  appellees  had  an  insurable  interest  in  the 
property.  The  contract  of  insurance,  being  one  of  indemnity, 
the  insured  must  have  such  an  interest  in  the  property  as  that 
its  destruction  will  result  in  pecuniary  loss  to  him.  But  it  is 
not  necessary  he  shall  have  a  title,  provided  his  interest,  what- 
ever it  may  be,  is  such  that  it  would  be  impaired  or  injured  by 
its  destruction:  Franklin  Fire  Ins.  Co.  v.  Coates,  14  Md.  297. 

Nor  is  it  requisite,  that  the  interest  be  personal  if  the  insured 
has  an  interest  in  the  property  as  agent,  trustee,  etc.,  or  hold 
Buch  relation  to  the  property,  that  its  destruction  will  involve 
pecuniary  loss  to  him  or  to  those  for  whom  he  acts.  For  this 
reason  it  has  been  held,  that  an  administrator  where  the  person- 
alty was  insufficient  to  pay  the  debts,  had  an  insurable  interest 
in  the  real  estate:  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y,  454.  And 
80  of  a  judgment  creditor  (Eohrback  v.  Germania  Fire  Ins  Co., 
62  K  Y.  47;  20  Am.  Eep.  451),  and  of  a  surety  responsible  for 
a  mortgage  debt:  Insurance  Co.  v.  Thompson,  95  U.  S.  547. 

In  the  case  at  bar,  the  assignment  is  to  the  appellees'  "attor- 
neys, as  their  interest  may  appear";  that  is,  the  indemnity  se- 
cured by  the  policy  shall  extend  to  and  include  such  interest  in 
the  property  as  the  appellees  might  hold  as  attorneys.  Wlien 
the  assignment  was  made,  the  sale  had  been  reported  and  finally 
ratified.  At  the  time  of  the  fire,  a  large  part  of  the  purchase 
money  being  then  unpaid,  the  attorneys  had  obtained  from  the 
court  an  order  for  a  resale  at  the  risk  of  Draper.    It  is  not  dif- 
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ficult  to  perceive  how  '■*®  the  attorneys,  for  themselves  and 
those  whom  they  represented,  were  interested  in  the  property  to 
the  full  extent  of  the  unpaid  purchase  money,  and  how  its  de- 
struction would  affect  them.  These  remarks  dispose  of  the  ap- 
pellant's second  and  third  prayers,  which  were  properly  rejected. 

It  is  further  contended  there  can  be  no  recovery,  because  of 
the  failure  of  the  appellees  to  furnish  the  proofs  of  loss  within 
sixty  days  after  the  fire.  The  policy  provides  this  shall  be  done, 
unless  the  time  is  extended  in  writing,  and  further,  that  the 
loss  shall  not  be  payable  until  sixty  days  after  the  proofs  of  loss 
have  been  received  by  the  company.  It  was  argued  on  the  part 
of  the  appellees,  that  "the  sole  penalty"  under  the  terms  of  this 
policy,  of  a  failure  to  promptly  file  proofs  of  loss,  is  to  suspend 
the  right  of  action  until  such  proofs  are  filed.  There  are  some 
authorities  that  seem  to  sustain  this  contention.  The  general 
doctrine,  however  (and  without  deciding  how  far  it  is  applica- 
ble to  a  policy  like  the  one  in  this  case),  maintained  by  the  great 
weight  of  authority  and  by  our  own  decisions,  is,  that  conditions 
like  this  form  parts  of  the  contract  of  insurance  and  are  bind- 
ing on  both  parties  and  must  be  complied  with:  Spring  Garden 
Ins.  Co.  V.  Evans,  9  Md.  13;  66  Am.  Dec.  308;  Citizens'  etc.  Ins. 
Co.  V.  Doll,  35  Md.  89;  6  Am.  Rep.  360;  2  Wood  on  Fire  Insur- 
ance, sec.  439,  et  seq. 

But  all  the  authorities  agree  that  this  condition  may  be 
waived,  either  expressly  or  by  acts  and  conduct  of  the  insurer 
himself,  or  of  his  agent,  having  real  or  apparent  authority;  and 
the  waiver  may  be  inferred  from  such  acts  and  conduct  as  are 
inconsistent  with  an  intention  to  insist  upon  a  strict  per- 
formance: Eokes  V.  Amazon  Ins.  Co.,  51  Md.  512;  34  Am. 
Eep.  323. 

And  the  reason  for  this  rule  obviously  is,  that  an  insurer 
whose  conduct  is  such  as  to  induce  the  insured  to  rest  under  a 
well-founded  belief  that  strict  performance  of  such  a  condition 
will  not  be  insisted  on,  cannot,  in  good  faith,  afterwards  set  it 
up  as  a  bar  to  recovery.  If,  therefore,  there  was  such  conduct 
of  the  appellant  or  of  its  agent  (with  competent  authority)  as 
induced  the  appellees  reasonably  to  believe  ^^^  that  proofs  of 
loss  would  not  be  demanded  and  they  did  so  believe,  and  by  rea- 
son thereof  they  failed  to  make  and  file  them  with  the  company 
within  the  prescribed  time,  it  would  offend  every  principle  of  nat- 
ural justice  to  permit  the  insurer  to  take  advantage  of  it;  2  Wood 
on  Fire  Insurance,  470,  et  seq.,  and  authorities  there  cited, 
especially  the  case  of  Ripley  v.  Aetna  Ins.  Co.,  30  N.  Y.  136; 
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86  Am.  Dec.  362;  Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt. 
88;  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380;  25  Am.  Rep.  96; 
Eastern  K.  R.  Co.  v.  Relief  etc.  Ins.  Co.,  105  Mass.  570.  The 
proof  shows  that  shortly  after  the  fire,  Catanach,  a  special  agent 
of  the  appellants,  went  to  Centreville  to  view  the  ruins  of  the 
property,  and  investigate  all  the  circumstances  attending  che 
loss.  While  there  he  had  a  conversation  with  Thomas  J.  Keat- 
ing, one  of  the  appellees.  After  some  general  talk  about  the 
fire,  the  latter  said  to  him,  "When  you  send  the  money  for  the 
loss  of  this  property,  I  want  you  to  send  us  a  separate  check 
for  our  interest  in  the  matter";  Catanach  replied,  "ISTo,  I  cannot 
do  that";  Keating  asked,  "What  will  you  do";  the  reply  was 
"send  a  joint  check  to  you  gentlemen  as  attorneys  and  to  Mr. 
Draper."  Keating  then  explained  to  him,  he  was  afraid  he 
would  have  trouble  with  Draper  about  getting  him  to  sign  a 
joint  check.  Later  on  Keating,  Jr.,  the  agent,  wrote  to  Cata- 
nach that  Draper  was  inquiring  about  his  loss,  and  that  he  (tho 
agent),  simply  tells  him  it  is  "in  the  hands  of  the  company"; 
and  two  days  later,  on  the  20th  of  February,  he  again  writes  to 
Catanach,  this  time  to  say,  '^the  attorneys  for  the  mortgagee  in 
the  Draper  matter  have  requested  me  to  write  and  ask  you  to 
send  a  proof  of  loss,  so  that  they  could  make  it  out  and  get  Dra- 
per to  make  oath  to  it.  I  told  them  that  you  usually  attended 
to  the  making  out  of  the  proof,  but  that  I  would  write  you  about 
it."  On  the  23d  of  February,  1895,  Catanach  replies;  he  writes: 
"Inasmuch  as  we  have  notice  of  attachment  proceedings  at  Bal- 
timore in  regard  to  this  loss,  it  is  important  that  great  care 
should  be  exercised  in  the  matter  on  this  account;  while  I  have 
at  times  made  up  proofs  of  loss,  it  is  not  customary  to  do  so,  ^^^ 
and  in  all  cases  of  litigation  I  decline  to  do  so,  or  allow  the  agent 
to  take  any  part  in  furnishing  or  making  up  proofs  of  loss,  but 
that  no  obstacle  may  be  thrown  in  the  way  of  the  assured,"  he 
directs  the  agent  to  inform  him  where  printed  blanks  can  be 
had,  etc.  There  was  evidence  tending  to  show  that  the  request 
for  "the  proof"  of  loss  "to  be  made  out,"  was  made  by  Palmer 
Keating,  who  did  not  have  charge  of  the  business  and  had  no 
knowledge  of  the  previous  conversations  of  Catanach  with  his 
brother  Thomas,  who  testified  that  after  his  conversation  with 
Catanach  he  did  not  think  it  was  necessary  to  file  proofs  of  loss, 
but  that  afterward  he  had  done  so  because  he  thought  it  would 
do  no  harm,  and  Catanach  had  desired  it  to  be  done.  In  the 
first  prayer  of  the  appellees  the  jury  were  required  to  find  as  one 
of  the  conditions  of  the  right  of  the  plaintiffs  to  recover:  That 
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after  the  fire,  "Catanach  went  to  Centreville,  examined  into  the 
circumstances  of  said  fire,  and  the  value  of  said  dwelling,  and 
that  after  having  done  so  had  a  conversation  with  Thomas  J. 
Keating,  one  of  the  plaintiffs,  in  which  he  stated  that  the  dwell- 
ing was  a  total  loss,  and  in  answer  to  a  request  of  the  said  plain- 
tiff that  the  check  for  the  plaintiffs'  interest  in  said  loss  should 
be  payable  to  the  plaintiffs'  order,  stated  that  the  said  check 
could  not  be  made  payable  to  the  plaintiffs'  order,  but  would  be 
made  payable  to  the  order  of  Frank  W.  Draper,  and  the  plain- 
tilTs  jointly;  and  further  find  that  from  such  conversation  the 
said  plaintiffs  believed  that  the  defendant's  agent  had  waived 
formal  proofs  of  loss,  and  that  the  said  Catanach  did  intend 
thereby  to  waive  such  proofs  of  loss,  etc."  Now  if  Catanach 
stated  to  the  appellees  that  he  would  send  a  joint  check,  it  was 
a  recognition  of  the  liability  of  the  company,  and  wholly  incon- 
sistent with  an  intention  to  contest  the  plaintiffs'  right  of  re- 
covery. And  if  the  jury  found  the  appellees  so  understood  it, 
and  Catanach  so  intended  it,  and  the  acts  of  the  plaintiffs  were 
thereby  influenced  by  it,  the  legal  conclusion  of  the  court,  that 
the  facts  so  put  to  the  jury,  constituted  a  waiver,  was  entirely 
warranted.  In  reply  to  the  objection  that  there  is  no  proof 
^°^  of  Catanach's  power  or  authority  to  waive  this  condition, 
all  we  have  to  say  is,  it  was  at  least  within  the  scope  of  his  ap- 
parent authority.  He  was  a  special  agent  of  the  company  sent 
by  it  to  view  the  ruins,  investigate  the  loss,  and  find  out  as  much 
about  it  as  he  could.  Mr.  Keating,  the  agent,  when  asked  about 
the  policy  and  when  it  will  be  paid,  consults  Mr.  Catanach,  who 
replies  authoritatively  in  his  letter  of  23d  of  February.  And 
when  finally  proofs  of  loss  are  made,  they  pass  to  Mr.  Bond,  an 
agent,  who  testifies  he  sent  them  to  Catanach,  and  the  matter 
was  then  turned  over  to  him  for  such  action  as  he  should  see 
proper  in  the  premises. 

These  facts,  we  think,  clearly  show  that  he  held  the  actual,  or 
at  least  the  apparent,  authority  to  examine  into  and  adjust  the 
circumstances  of  the  loss  and  the  liability  of  the  company.  We 
think  the  defendant's  7th,  9  th,  10th  and  11th  prayers  ought  not 
to  have  been  granted.  The  defendant's  6th  prayer  was  properly 
rejected  because  there  was  no  evidence  of  a  change  in  the  title 
of  possession:  Washington  Fire  Ins.  Co.  v.  Kelly,  32  Md.  446; 
3  Am,  Eep.  149.  Of  the  defendant's  8th  prayer  it  is  only  nec- 
essary to  say  there  is  no  condition  in  the  policy  against  encum- 
brances: Bowman  v.  Franklin  Fire  Ins.  Co.,  40  Md.  620.  There 
were  other  points  raised  and  discussed  at  the  argument,  but  in- 
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asmucli  as  what  has  been  said  practically  disposes  of  all  tlie 
questions  in  the  case,  we  will  not  prolong  this  opinion  by  ad- 
verting to  them. 

We  find  no  error  in  any  of  the  rulings  of  the  court  and  the 
judgment  will  therefore  be  affirmed. 


INSURANCE— CONDITION  AS  TO  OWNERSHIP— WAIVER 
0P\— The  condition  in  a  policy  of  insurance  that  it  shall  be  void  in 
case  the  interest  of  the  assured  be  other  than  "unconditional  and  sole 
ownership"  refers  only  to  the  quality  of  the  estate  or  interest:  Phe- 
nix  Ins.  Co.  v.  Bowdre,  67  Miss.  620;  19  Am.  St.  Rep.  326;  Hanover 
Fire  Ins.  Co.  v.  Bohu,  48  Neb.  743;  58  Am.  St.  Rep.  719,  and  note; 
Loveuthal  v.  Home  Ins.  Co.,  112  Ala.  108;  57  Am.  St.  Kep.  17,  and 
note.  An  insurer  may  be  estopped  to  declare  a  forfeiture  for  breach 
of  this  condition  where  he  fails  to  make  any  inquiries  concerning  the 
insured's  title:  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743;  58  Am. 
St.  Rep.  719;  or  where  the  insurer's  agent,  before  completing  the  in- 
surance, had  notice  that  the  insured's  interest  was  not  such  as  tho 
jKjiicy  required:  Graham  v.  Fire  Ins.  Co.,  48  S.  C.  195;  59  Am.  St. 
Rep.  707,  and  note. 

INSURANCE  COMPANIES— WHO  ARE  GENERAL  AGENTS 
AND  THEIIl  POWERS.- One  constituted  the  agent  of  an  Insurance 
company  to  accept  ri.'ilis,  to  agree  upon  and  settle  terms  of  Insurance, 
and  to  carry  them  into  effect  by  issuing  and  renewing  policies,  must 
be  regarded  as  a  general  agent:  Goode  v.  Georgia  Home  Ins.  Co.,  92 
Va.  .392;  53  Am.  St.  Rep.  817,  and  note.  Such  general  agents  may 
waive  stipulations  and  conditions  contained  in  a  policy  of  insurance 
with  respect  to  the  conditions  upon  which  it  shall  go  into  operation, 
by  delivering  it  with  knowledge  of  the  facts  and  accepting  the  pre- 
niium:  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y.  382;  52  Am.  St. 
Rep.  733,  and  note.  See  Taylor  v.  State  Ins.  Co.,  98  Iowa,  521;  60 
Am.  St.  Rep.  210,  and  note. 

INSURANCE  —  INSURABLE  INTEREST  —  WHAT  CONSTI- 
TUTES.—Even  one  who  has  no  title,  legal  or  equitable.  In  property, 
and  no  present  possession  or  right  of  possession  thereof,  has  an  in- 
surable interest  therein  if  he  will  derive  benefit  from  its  continuing 
to  exist,  or  will  suffer  lo?s  by  its  destruction:  Hanover  Fire  Ins.  Co. 
V.  Bohn,  48  Neb.  743;  58  Am.  St.  Rep.  719,  and  note;  Graham  v.  Fire 
Ins.  Co.,  48  S.  C.  195;  59  Am.  St.  Rep.  707,  and  note.  It  may  be  a 
special  or  limited  ownership,  disconnected  from  any  title,  lien,  or 
possession:  Rochester  Loan  etc.  Co.  v.  Liberty  Ins.  Co.,  44  Neb.  537; 
48  Am.  St.  Rep.  745,  and  note. 

INSURANCE— PROOFS  OF  LOSS— WAIVER  OP.— Although  the 
insured,  after  a  loss  has  occurred,  fails  to  comply  with  the  stipula- 
tion in  the  policj'  requiring  proofs  of  loss,  the  insurer  may  be  es- 
topi>ed  to  set  up  such  failure  as  a  ground  of  forfeiture,  where  de- 
fective proofs  are  accepted  without  objection:  Morotock  Ins.  Co.  v. 
Cheek,  93  Va.  8;  57  Am.  St.  Rep.  782.  and  note;  or  the  insurer  refuses 
to  pay  upon  other  grounds:  Lumbermen's  Mut.  Ins,  Co.  v.  Bell,  166 
111.  400;  57  Am.  St.  Rep.  140,  and  note;  or  where  proofs  are  orally 
waived:  Burlington  Ins.  Co,  v.  Lowery,  61  Ark.  108:  54  Am.  St.  Rep. 
196,  and  note:  or  where  the  insurer  by  his  own  conduct  leads  the  in- 
sured to  believe  that  a  performance  of  the  condition  Is  unnecessary: 
Graves  v.  Merchants'  etc.  Ins.  Co.,  82  Iowa,  637;  31  Am.  St.  Rep.  507. 
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ROYSTON   V.  HoBNEB. 

[86  Maryland,  249.J 
RES  JUDICATA— FAILURE  TO  INTERPOSE  DEFENSE 
OF  DURESS  OR  FRAUD.— If  a  decree  dismissing  a  bill  Is  pleaded 
in  a  second  suit  as  res  judicata,  and  tlie  party  against  whom  it  is 
60  pleaded  claims  tliat  it  was  procured  by  duress  or  fraud,  he  must 
assert  that  defense  in  reply,  and  after  the  decision  that  such  first 
decree  is  res  judicata,  he  cannot  maintain  a  third  suit  for  relief 
from  It  on  the  ground  of  fraud  or  duress,  and  that  because  of  his 
failure  to  before  plead  it,  it  has  not  become  res  judicata.  It  was 
his  duty  to  plead  it  in  the  second  suit, 

Kichard  S.  Culbreth,  for  the  appellant. 

John  Prentiss  Poe  and  Edgar  Allen  Poe,  for  the  appellee. 

a50  FOWLEB.,  J.  On  the  6th  of  April,  1888,  John  W.  Eoy- 
eton  filed  his  bill  in  the  circnit  court  of  Baltimore  City  against 
the  same  appellee  against  whom  the  bill  in  this  case  was  filed  by 
him  and  his  committee.  In  the  first  bill  he  alleged  his  own  im- 
becility and  unfitness  to  attend  to  business;  that  he  could  be 
easily  influenced;  that  whilst  in  this  condition  of  mind  he  had 
been  induced  to  sell  to  the  appellee  certain  valuable  property  for 
an  insignificant  sum;  that  another  and  the  appellee  combined 
and  conspired  to  cheat  him;  that  they,  through  fraudulent  state- 
ments and  promises,  induced  him  also  to  execute  a  deed  to  the 
appellee  of  all  his  contingent  interests  in  the  estates  of  his  bro- 
thers and  sisters  which  he  would  own  in  the  event  of  their  dying 
without  issue.  In  the  bill  of  1888  Eoyston  prayed  that  all  these 
deeds  might  be  set  aside;  that  a  receiver  might  be  appointed  to 
collect  rents,  etc.  Answers  were  promptly  filed  by  the  appellee 
and  his  alleged  coconspirators,  and  in  January,  1889,  the  plain- 
tiff began  to  take  testimony  and  continued  at  intervals  until  the 
15th  of  July  of  the  same  year.  None  appears  to  have  been  ta- 
ken on  his  behalf  thereafter.  The  defendants  took  no  testi- 
mony whatever.  The  next  step  taken  under  the  bill  of  1888  was 
a  decree  dated  August  28,  1889,  which  was  passed  with  the  con- 
sent of  all  the  parties,  that  the  bill  be  dismissed.  Presently, 
when  we  have  occasion  to  consider  the  facts  set  forth  in  the 
bill  in  this  case  it  will  fully  appear  what  induced,  or  at  least 
what  is  alleged  to  have  induced,  the  parties  to  take  this  course. 
The  bill  of  1888  having  been  '^'^^  thus  dismissed,  as  appears  by 
the  evidence  in  this  case,  after  a  settlement  of  the  controversy, 
the  plaintiff  named  in  the  bill,  John  W.  Eoyston,  was,  without 
any  notice  to  him,  not  only  found  to  be  a  lunatic  at  that  time, 
but  it  was  adjudged  that  he  had  been  so  for  twenty  years  without 


June,  1897.]  Royston  v.  Hornek.  511 

lucid  intervals,  and  incapable  of  the  management  of  his  person 
or  property.  Campbell  B.  Eoyston  was  appointed  the  commit- 
tee of  his  person  and  estate.  In  less  than  a  month  thereafter 
the  bill  which  resulted  in  the  appeal  reported  in  Eoyston  v. 
Homer,  75  Md.  559,  was  filed.  In  this  last-named  bill  filed  by 
the  alleged  lunatic  and  his  committee,  it  is  alleged  that  the 
various  conveyances  therein  named,  being  the  same  mentioned  in 
the  bill  of  1888,  were  made  by  said  Royston  when  he  was  in  an 
unsound  condition  of  mind,  and  that  the  defendant  Horner  had 
within  the  short  time  he  held  and  enjoyed  the  property  so  con- 
veyed to  him,  received  in  rent  the  sum  of  four  thousand  three 
hundred  and  fifteen  dollars  or  nearly  three  times  as  much  as  he 
had  paid  said  Royston  for  it.  And  the  prayer  is  that  the  deeds  be 
set  aside  because  of  the  lunacy  of  Royston,  and  that  Horner  may 
be  required  to  account  for  the  rents  which  he  has  received,  and 
that  a  receiver  may  be  appointed,  etc.  To  this  bill  Hornei 
pleaded  res  adjudicata  based  upon  the  consent  decree  of  August 
28,  1889.  After  a  most  careful  and  elaborate  examination  of 
the  authorities  and  of  the  decree  itself,  we  held  in  Royston  v. 
Horner,  75  Md.  559,  that  that  decree  was  a  fiat  bar  to  the  second 
bill,  which,  as  we  have  seen,  was  the  first  attempt  to  get  rid  of 
the  decree  of  1889. 

The  bill  in  this  case,  which  may  be  called  the  third  of  the 
series,  and  the  second  vain  endeavor  to  avoid  the  binding  force 
of  the  decree  of  1889,  was  filed  within  a  few  months  after  the 
ease  of  Royston  v.  Homer,  75  Md.  559,  was  decided.  In  the 
opinion  in  that  case  it  is  said  that  there  was  in  the  bill  no  allega- 
tion of  fraud  in  obtaining  the  decree  of  1889,  and  that  without 
such  allegation  and  proof,  the  decree  must  stand.  Hence,  in 
the  bill  now  before  us,  the  allegation  on  which  the  appellant 
bases  his  claim  to  be  again  heard  is  that  the  decree  of  1889  was 
obtained  by  means  of  certain  threats  made  to  the  sister  of  Roy- 
ston to  have  him  arrested  on  the  charge  of  forging  ****  certain 
promissory  notes.  It  is  to  be  noticed  that  it  appears  to  be  con- 
ceded that  Royston  had  signed  the  names  of  the  makers  of  the 
notes  in  question  without  authority.  Claiming  that  these 
threats  amount  to  fraud  and  imposition,  the  plaintiff  again  asks 
us  to  set  aside  the  decree  of  1889.  But  the  plea  of  res  adjudi- 
cata is  again  interposed  as  it  was  in  the  former  case,  and  must, 
we  think,  again  prevail  as  it  did  there.  "When,  in  the  former 
case,  the  decree  of  1889  was  pleaded,  the  oppoitunity  was  pre- 
sented to  show  what  now  is  alleged  to  be  true,  namely,  that  that 
decree  was  obtained  by  duress  or  fraud.     The  alleged  facts  upon 
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which  this  allegation  is  founded  were  as  well  known  to  all  the 
parties  then  as  now.  In  the  testimony  of  the  able  and  distii- 
guished  counsel  who,  in  part  representing  the  plaintiffs,  signed 
the  agreement  consenting  to  the  decree  of  1889,  he  says:  "Miss 
Royston  told  me  that  Mr.  Horner  had  threatened  to  prosecute 
her  brother  if  the  case  was  pressed";  and  Miss  Royston,  to  whom 
it  is  alleged  the  threats  were  made,  shows  very  clearly  in  her  tes- 
timony that  she  was  fully  informed,  before  the  decree  was 
passed,  of  the  facts  now  alleged  to  constitute  the  fraud  and  im- 
position in  obtaining  it.  She  also  communicated  her  knowledge 
to  other  members  of  the  Royston  family,  and,  indeed,  the  alle- 
gation in  the  bill  now  before  us  is  that  because  these  same 
threats  were  known  to  them,  the  sister  who  had  charge  of  the 
litigation  and  all  of  them  consented  to  the  decree  which  is  now 
assailed.  But  we  repeat  that  if  they  had  the  information,  and 
were  aware  of  the  facts  now  relied  on,  they  should  have  alleged 
them  in  the  former  bill,  or  should  have  relied  upon  them  for  the 
purpose  of  replying  to  the  plea  of  res  ad  judicata.  This  rule 
was  applied  recently  in  the  case  of  "Wagoner  v.  Wagoner,  76  Md. 
313.  We  there  said:  "It  will  not  do  to  say  that  the  facts  relied 
on  in  the  second  bill  were  not  alleged  in  the  first  bill,  and  could 
not  therefore  have  been  proved  in  the  first  case,  for  the  answer 
is,  it  was  the  appellant's  duty  to  have  either  alleged  and  proved 
them  in  the  first  case,  or  to  have  shown  in  this  case  some 
good  reason  for  failing  so  to  do":  Henderson  v.  Hender- 
son, 3  '''"^^  Hare,  115.  And  this  rule  extends  not  only  to 
the  questions  of  fact  and  of  law  which  were  decided  in 
the  former  case,  but  also  to  the  grounds  of  recovery  or  de- 
fense which  might  have  been,  but  were  not,  presented:  Beloit 
V.  Morgan,  7  Wall.  623.  Now  it  is  manifest  that  if  in  the 
former  suit  it  had  been  alleged  in  the  bill  and  proved  that 
the  decree  of  1889  had  been  obtained  by  the  duress  or  fraud 
now  relied  on,  it  would  have  been  set  aside.  And  if  no  allega- 
tion to  this  effect  was  made,  yet  when  the  decree  was  pleaded, 
then  was  the  time  to  demonstrate  its  invalidity  by  reason  of 
fraud  or  duress  or  on  any  other  ground  available  at  that  time: 
Eouskulp  V.  Kershner,  49  Md.  516,  And  it  cannot  be,  as  con- 
tended by  the  appellant,  that  simply  because  the  first  bill  was 
not  in  form  a  bill  to  set  aside  the  decree  for  fraud,  and  this  is 
such  a  bill,  that  therefore  the  plea  of  res  adjudicata  does  not 
apply.  If  this  be  so,  ingenuity  can  easily  destroy  the  efficiency 
and  force  of  solemn  adjudications  settling  the  rights  of  contend- 
ing parties.    And  not  only  so,  if  such  a  bill  as  this  may  be  filed 
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row,  it  can  be  done  at  any  time,  for,  as  the  appellant  says,  "the 
text-writers  mention  no  limitation  as  to  the  time  within  which, 
such  an  original  bill  may  be  filed." 

The  conclusion  we  have  reached  is  in  nowise  in  conflict  with; 
the  numerous  authorities  cited  to  show  that  a  decree  obtained, 
by  duress  or  fraud  is  void  and  will  be  set  aside.  But  having, 
once  had  the  opportunity  to  make  this  defense,  and  having 
failed  to  do  so  or  to  give  any  valid  reasons  or  excuse  for  such 
failure,  the  rule  must  in  this,  as  it  has  been  in  all  similar  cases, 
be  rigidly  applied.  The  plea  of  res  adjudicata  must  prevail  and 
the  decree  of  August  28,  1889,  must  stand. 

We  may  add  that  this  conclusion  which  we  have  arrived  at 
upon  a  consideration  of  the  pleadings  is  all  the  more  satisfac- 
tory to  us,  because  it  brings  us  to  the  same  conclusion  reached 
by  the  learned  judge  below  on  a  full  consideration  of  the  facts — 
namely,  that  the  bill  must  be  dismissed. 

Decree  affirmed  with  costs. 


RES  JUDICATA.— A  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction  is  final,  not  only  as  to  the  subject  matter,  but 
also  as  to  every  other  matter  which  the  parties  might  have  litigated 
and  had  decided  in  the  case:  Hentig  v.  Redden,  46  Kan.  231;  26  Am. 
St.  Rep.  91,  and  note.  If  a  party  fails  to  plead  or  prove  a  fact  which 
he  might  have  pleaded  and  proved,  or  malces  any  other  mistake  dur- 
ing the  progress  of  the  action,  this,  while  the  judgment  remains  in 
force,  cannot  limit  its  effect:  Freeman  v.  McAninch,  87  Tex,  132;  47 
Am.  St.  Rep.  79,  and  note. 


Duckett  v.  National  Mechanics'  Bank. 

[86  Maryland,  400.] 

TRUSTS— LIABILITY  OF  THE  TRUSTEE  AND  OTHERS 
FOR  DISSIPATING  FUNDS  OF  THE  TRUST  ESTATE.— All  per- 
sons knowingly  participating  In,  or  aiding  in.  committing  a  breach  of 
a  trust,  or  in  the  misapplication  of  trust  funds,  are  equally  liable 
with  the  trustee  to  make  good  the  fund  by  returning  It  to  the  trust 
estate. 

BANKS— WHEN  NOT  ANSWERABLE  FOR  PAYING  OUT 
MONEYS.— Whenever  moneys  are  placed  on  deposit,  and  neither 
the  bank  nor  any  of  its  officers  are  aware  that  such  moneys  do  not 
belong  to  the  person  depositing  them,  It,  by  paying  out  the  moneys 
on  the  depositor's  check,  frees  itself  from  all  liability  therefor, 
though  It  turns  out  that  they  belong  to  another. 

BANKS— LIABILITY  FOR  MONEYS  DEPOSITED  BY  ONE 
AS  TRUSTEE.— If  moneys  are  deposited  by  one  as  trustee,  he,  as 
such  trustee,  has  a  right  to  withdraw  thenl,  and  the  bank,  In  the  ab- 
sence of  notice  to  the  contrary,  is  bound  to  assume,  and  is  protected 
in  assuming,  that  the  trustee  will  appropriate  the  moneys,  when 
drawn,  to  the  proper  use. 

AM.  bT.  KEi'.,  Vol.  LXni.-33 


614  DucKETT  V.  National  Mechanics'  Bank.  [Maryland, 

A  BANK  IN  WHICH  MONEYS  ARE  DEPOSITED  IN  THE 
NAME  OF  A  TRUSTEE  as  such  is  under  no  obligation  to  looli  to 
the  appropriation  of  moneys  withdrawn  by  him,  or  to  protect  the 
trust  by  setting  up  the  jus  tertii  against  the  demand. 

IF  A  BANK  IN  WHICH  MONEYS  ARE  DEPOSITED  IN 
THE  NAME  OF  A  TRUSTEE  as  such,  has  Icnowledge  that  a  breach 
of  his  trust  is  being  committed  by  the  improper  withdrawal  of  such 
funds,  or  if  it  participates  in  the  profits  or  fruits  of  any  fraud  upon 
the  trust,  it  is  answerable. 

BANKING— TRUST  FUNDS— NOTICE  THAT  DEPOSIT 
CONSISTS  OF— WHAT  IS  NOT.— A  checls  directing  moneys  to  be 
paid  to  the  credit  of  H.  C,  adding  "being  a  balance  of  the  purchase 
money  due  him  as  trustee  for  I.  R.  C,"  is  payable  to  him  personally, 
and  hence  does  not  charge  the  bank  in  which  it  is  deposited  with 
notice  that  it  represents  trust  funds,  and  that  it  is  a  breach  of  the 
trust  to  deposit  it  to  the  individual  account  of  the  trustee  and  to 
•draw  It  out  on  his  personal  checks. 

A  BANK  IS  NOT  BOUND  TO  TAKE  NOTICE  of  memo- 
randa or  figures  on  the  margin  of  a  check  which  the  depositor 
placed  there  for  his  own  convenience  to  preserve  information  for  his 
own  benefit. 

BANKS— TRUST  FUNDS,  NOTICE  OF— WHEN  IMPARTED 
BY  A  CHECK.— A  check  for  a  sum  of  money  "to  deposit  to  the 
credit  of  H.  C,  Trustee,"  notifies  the  bank  that  he  is  not  the  owner 
of  the  money,  and  instructs  it  not  to  place  that  money  to  his  per- 
sonal account,  and  if  it  does  place  the  money  to  his  personal  credit 
and  loss  ensues,  it  is  answerable.  In  the  eye  of  the  law  it  partici- 
pates in  the  breach  of  the  trust. 

BANKS— WHEN  LIABLE  FOR  TRUST  FUNDS  IMPROP- 
ERLY WITHDRAWN.— If  a  bank  receives  a  check  payable  to  a 
depositor  as  tinistee,  and  credits  it  to  his  personal  account  and  per- 
mits him  to  draw  it  out  on  his  personal  check,  it  is  liable  with  him 
for  a  breach  of  the  trust. 

STATUTE  OF  LIMITATIONS— TRUSTS.— One  who  partici- 
pates in  a  breach  of  a  trust  can  no  more  '■han  the  trustee  Invoke  the 
defense  of  the  statute  of  limitations. 

Marion  Duckett,  Charles  H.  Stanley,  and  Davis  S.  Briscoe, 
for  the  appellants. 

James  M.  Ambler  and  Eandolph  Barton,  Jr.,  and  Barton  & 
Wilmer,  for  the  appellee. 

401  McSHEEEY,  C.  J.  These  proceedings  had  their  origin 
in  a  bill  filed  by  the  appellants  against  the  appellees  in  the  cir- 
cuit court  of  Baltimore  *o^  City.  The  appellants  are  trustees 
who  were  appointed  by  an  order  of  the  circuit  court  for  Prince 
George's  county  in  the  place  and  stead  of  Henry  W.  Clagett,  the 
survivor  of  three  trustees  named  in  the  will  of  John  D.  Bowl- 
ing. To  these  latter — the  testamentary  trustees — certain  funds 
were  bequeathed  by  Mr.  Bowling,  to  be  held  in  trust  for  the 
purposes  designated  in  the  will;  but  as  those  purposes  have  no 
relation  whatever  to  the  questions  presented  in  the  record  they 
need  not  be  alluded  to  here.     It  is  only  necessary  to  state  that 
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the  funds  now  in  controversy  formed  part  of  the  corpus  of  that 
trust  estate.  Upon  the  death  of  his  associates  Clagett  became, 
under  a  decree  of  the  circuit  court  for  Prince  George's  county, 
sole  trustee,  and  thereafter,  having  made  default  to  the  trust 
estate,  was  in  due  course  removed  and  the  appellants  were  im- 
mediately appointed  to  discharge  the  trusts  created  by  the  will 
of  Mr.  Bowling.  Amongst  the  investments  belonging  to  the 
trust  estate  in  the  hands  of  Clagett  were  two  mortgages,  each 
for  two  thousand  dollars,  one  due  by  Thomas  S.  Duckett  and 
the  other  by  Washington  J.  Beall.  The  mortgage  given  by 
Beall  was  foreclosed  by  Clagett  after  he  became  sole  trustee,  and 
the  money  realized  from  the  sale  was  paid  to  him  through  Mr. 
Charles  H.  Stanley.  The  payment  was  made  by  Mr.  Stanle/s 
check,  which  reads  as  follows:  "Laurel,  Md.,  February  13,  1892. 
Citizens'  National  Bank.  Pay  to  the  order  of  James  Scott, 
cashier,  $2,000.00,  two  thousand  dollars,  for  deposit  to  credit 
of  Henry  W.  Clagett,  being  the  balance  of  purchase  money  due 
him  as  trustee  from  John  R.  Coale.  C.  11.  Stanley."  When 
the  Duckett  mortgage  matured  the  amount  secured  by  it  was 
paid  to  Clagett  through  Mr.  Stanley  by  a  check  in  these  words: 
"State  of  Maryland,  Citizens'  National  Bank  of  Laurel,  Laurel, 
Maryland.  Sept.  17,  1892.  Pay  to  the  order  of  James  Scott, 
cashier,  $2,024.30,  two  thousand  and  twenty-four  30-100  dollars, 
to  deposit  to  the  credit  of  Henry  W.  Clagett,  trustee.  C.  H. 
Stanley."  Both  of  these  checks  were  deposited  in  the  National 
Mechanics'  Bank  of  Baltimore,  where  Clagett  ^^^  kept  an  indi- 
vidual or  personal  account,  and  the  proceeds  of  each  were  carried 
to  his  credit  in  that  account.  Clagett  in  his  capacity  as  trustee 
had  no  account  with  the  bank.  The  individual  account  of  Clag- 
ett, including  the  proceeds  of  the  two  checks  just  transcribed, 
was  drawn  on  from  time  to  time  by  him,  and  after  his  removal 
as  trustee  it  was  discovered  that  these  funds  had  been  dissipated 
and  spent.  Clagett  was  and  still  is  insolvent.  The  new  trus- 
tees— the  present  appellants — made  demand  upon  the  National 
Mechanics'  Bank  for  a  restitution  of  the  amount  of  the  two 
checks,  claiming  that  the  bank  was  accountable  therefor,  because 
it  had  wrongfully  placed  the  proceeds  thereof  to  Clagett's  indi- 
vidual account,  instead  of  to  his  account  as  trustee,  and  had 
thereby  aided  and  participated  in  his  breach  of  trust;  and  to  en- 
force that  demand  they  filed  the  pending  bill  against  the  bank 
and  Clagett.  Upon  final  hearing  the  circuit  court  of  Baltimore 
City  decreed  that  the  bank  was  not  liable  and  dismissed  the  bill, 
whereupon  this  appeal  was  taken. 
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The  ultimate  inquiry  is,  whether  under  the  circumstances 
stated  the  bank  is  liable  to  make  good  to  the  new  trustees  the 
amounts  of  these  two  checks.  In  addition  there  are  subordinato 
questions  arising  by  way  of  defense  that  will  be  disposed  of  after 
the  main  one  has  been  dealt  with. 

There  can  be  no  dispute  that,  as  a  general  principle,  all  per- 
sons who  knowingly  participate  or  aid  in  committing  a  breach 
of  trust  are  responsible  for  the  money,  and  may  be  compelled  to 
replace  the  fund  which  they  have  been  instrumental  in  diverting. 
Every  violation  by  a  trustee  of  a  duty  which  equity  lays  upon 
him,  whether  willful  and  fraudulent  or  done  through  negligence, 
or  arising  through  mere  oversight  or  f orgetfulness,  is  a  breach  of 
trust:  2  Pomeroy's  Equity  Jurisprudence,  sec.  1079.  There  is 
in  such  instances  no  primary  or  secondary  liability  as  respects 
the  parties  guilty  of,  or  participating  in,  the  breach  of  trust; 
because  all  are  equally  amenable.  That  a  breach  of  trust  was 
committed  by  Clagett  does  not  admit  of  a  doubt.  The  default- 
ing trustee  was  removed  because  he  was  a  defaulter.  He  un- 
questionably received  the  ****  proceeds  of  these  two  checks,  and 
those  proceeds  formed  part  of  the  corpus  of  the  trust  estate 
which  it  was  his  imperative  duty  to  preserve  intact.  Instead  of 
performing  that  duty  he  spent  the  funds — they  have  disap- 
peared and  he  has  not  explained  what  he  did  with  them — and  it 
can  make  no  possible  difference  for  what  purpose  he  did  spend 
them,  if  by  spending  them  he  impaired  the  corpus  of  the  trust 
estate;  and  that  he  did  impair  the  corpus  of  the  trust  estate  no 
one  pretends  to  deny.  Whoever  knowingly  aided  him,  or  know- 
ingly participated  with  him  in  misapplying  that  fund,  became 
by  reason  of  so  aiding  and  so  participating,  equally  liable  with 
him  to  make  the  fund  good  by  restoring  it  to  the  trust  estate: 
2  Pomeroy's  Equity  Jurisprudence,  sec.  1079.  If  the  bank  know- 
ingly aided  and  participated  in  Clagett's  breach  of  trust,  then 
the  bank  is,  beyond  dispute,  as  responsible  to  the  new  trustees  as 
is  the  defaulting  trustee  himself.  This  liability  of  the  bank 
depends,  however,  altogether  upon  the  contingency  that  it 
knowingly  aided  the  trustee,  Clagett,  to  commit  the  default  of 
which  he  was  undeniably  guilty.  If  without  knowledge  of  Cla- 
gett's  misconduct,  or  if  without  sufficient  notice  to  put  it  on  in- 
quiry that  would  have  enabled  it  to  ascertain  that  Clagett  was 
mingling  with  his  individual  deposits  and  using  as  his  own, 
money  that  the  bank  knew  or  had  the  means  of  knowing  was 
trust  money;  or  if  the  bank  was  merely  the  innocent  agency 
through  which,  without  fault  or  negligence  on  its  part,  Clagect 
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depleted  the  trust  estate,  then  it  was  not  guilty  of  aiding  him  in 
misappropriating  the  trust  fund,  and  is  not  liable  to  restore  it. 
In  seeking  then,  to  solve  the  principal  inquiry  we  must  look  to 
the  record  for  the  evidence  which  will  fasten  on  the  bank  this 
knowledge  or  notice,  if  in  fact  it  possessed  such  knowledge  or 
notice. 

At  the  outset  it  ought  to  be  noted  that  there  is  a  marked  dif- 
ference between  the  phraseology  and  the  legal  effect  of  the  two 
checks  already  set  forth.  The  one  is  payable  to  Scott,  cashier, 
for  deposit  to  the  credit  of  Clagett  personally — that  is,  not  in 
bis  capacity  as  trustee — though  there  is  '**^^  a  memorandum  add- 
ed of  which  we  will  speak  in  a  moment.  The  other  check  is 
payable  to  Scott,  cashier,  "to  deposit  to  the  credit  of  Henry  W. 
Clagett,  trustee."  Apart  from  these  two  checks,  and  the  in- 
formation which  they  themselves  by  their  terms  imparted,  there 
is  no  pretense  that  the  bank  had  any  notice  or  knowledge  that 
the  funds  collected  on  them  belonged  to  or  formed  part  of  any 
trust  estate,  or  were  other  than  Clagett's  own,  individual  prop- 
erty. As  a  consequence  we  are  restricted  to  the  checks  alone 
in  determining  whether  the  bank  is  liable. 

It  is  true,  undoubtedly,  that  a  bank  is  bound  to  honor  th(i 
checks  of  its  customer  so  long  as  he  has  funds  on  deposit  to  his 
credit,  unless  such  funds  are  intercepted  by  a  garnishment  or 
other  like  process,  or  are  held  under  the  bank's  right  of  petoff. 
It  is  equally  true  that  whenever  money  is  placed  in  bank  on 
deposit,  and  the  bank's  officers  are  unaware  that  the  fund  does 
not  belong  to  the  person  depositing  it,  the  bank,  upon  paying 
the  fund  out  on  the  depositor's  check  will  be  free  from  liability, 
even  though  it  should  afterward  turn  out  that  the  fund  in  reality 
belonged  to  some  one  else  than  the  individual  who  deposited  it. 
It  is  immaterial,  so  far  as  respects  the  duty  of  the  bank  to  the 
depositor,  in  what  capacity  the  depositor  holds  or  possesses  the 
fund  which  he  places  on  deposit.  The  obligation  of  the  bank  is 
simply  to  keep  the  fund  safely  and  to  return  it  to  the  proper 
person  or  to  pay  it  to  his  order.  If  it  be  deposited  by  one  as 
trustee,  the  depositor  as  trustee  has  the  right  to  withdraw  it,  and 
the  bank,  in  the  absence  of  knowledge  or  notice  to  the  contrary, 
would  be  bound  to  assume  that  the  trustee  would  appropriate 
the  money,  when  drawn,  to  a  proper  use.  Any  other  rule  would 
throw  upon  a  bank  the  duty  of  inquiring  as  to  the  appropriation 
made  of  every  fund  deposited  by  a  trustee  or  other  like  fiduciary; 
and  the  imposition  of  such  a  duty  would  practically  put  an  end 
to  the  banking  business,  because  no  bank  could  possibly  conduct 
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business  if,  without  fault  on  its  part,  it  were  held  accountable 
for  the  misconduct  or  malversation  of  its  depositors  who  ^*** 
occupy  some  fiduciary  relation  to  the  fund  placed  by  them  with 
the  bank.  In  the  absence  of  notice  or  knowledge  a  bank  cannot 
question  the  right  of  its  customer  to  withdraw  funds,  nor  refuse 
(except  in  the  instances  already  noted)  to  honor  his  demands  by 
check;  and,  therefore,  even  though  the  deposit  be  to  the  cus- 
tomer's credit  in  trust,  the  bank  is  under  no  obligation  to  look 
after  the  appropriation  of  the  trust  funds  when  withdrawn,  or 
to  protect  the  trust  by  setting  up  a  jus  tertii  against  a  demand. 
But  if  the  bank  has  notice  or  knowledge  that  a  breach  of  trust 
is  being  committed  by  an  improper  withdrawal  of  funds,  or  if 
it  participates  in  the  profits  or  fruits  of  the  fraud,  then  it  will  be 
undoubtedly  liable.  In  support  of  these  general  principles,  if 
support  they  need  at  all,  we  may  refer  to  Munnerlyn  v.  Augusta 
Sav.  Bank,  88  Ga.  333;  30  Am.  St.  Eep.  159;  State  Nat.  Bank 
V.  Eeilly,  124  111.  464;  Chosen  Freeholders  v.  Newark  City  Nat. 
Bank,  48  N.  J.  Eq.  51,  all  cited  in  3  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  833,  834;  Walker  v.  Manhattan  Bank,  25  Fed.  Eep. 
255;  1  Morse  on  Banks  and  Banking,  sec.  317;  Swift  v.  Williams, 
68  Md.  237. 

As  the  bank,  then,  would  not  be  responsible  for  the  use  made 
of  the  trust  funds  by  the  trustee,  unless  it  knowingly  participat- 
ed in  a  breach  of  trust  or  profited  by  the  fraud,  Do  the  checks, 
which  are,  as  we  have  said,  the  only  evidence  in  the  record  on 
this  branch  of  the  case,  show  that  the  bank  is  liable?  As  re- 
spects the  first  check  representing  the  proceeds  of  the  fore- 
closure of  the  Beall  mortgage,  we  are  of  opinion  that  there  is 
no  liability  on  the  part  of  the  bank.  It  will  be  remembered  that 
this  particular  check  was  not  made  payable  to  Clagett,  as  trustee, 
nor,  being  payable  to  Scott,  cashier,  were  the  proceeds  directed 
to  be  placed  to  the  credit  of  Clagett,  trustee.  In  placing  the 
proceeds  to  the  individual  credit  of  Clagett,  the  bank  did  just 
precisely  the  thing  it  was  directed  on  the  face  of  the  check  to 
do.  In  doing  this  it  violated  no  duty  to  any  one,  unless  the  ad- 
dition of  the  words  'Toeing  the  balance  of  purchase  money  due 
him  as  trustee  from  John  E.  Coale,"  controlled  the  explicit 
direction  ^^''  in  the  body  of  the  check  to  deposit  the  fund  to  the 
credit  of  Clagett  individually,  and  gave  the  bank  notice  that 
instead  of  doing  what  the  check  required  should  be  done  it  must 
do  something  it  was  not  instructed  to  do  at  all;  viz.,  place  the 
funds  to  the  credit  of  Clagett  as  trustee.  Mr.  Stanley's  check 
was  drawn,  not  on  the  National  Mechanics'  Bank,  but  upon  the 
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Citizens*  National  Bank  of  Laurel;  and  the  memorandum  de- 
scriptive of  what  the  funds  were  or  the  source  from  whence 
they  came,  was  neither  an  instruction  to  the  Mechanics* 
bank  through  which  the  check  passed  as  to  the  account 
in  which  these  funds  when  collected  from  the  Citizens'  bank 
should  be  credited  in  the  Mechanics'  bank  to  Clagett;  nor  was  it 
a  notification  to  the  Mechanics'  bank  that  the  funds  were  im- 
pressed with  a  trust  that  would  be  invaded  by  their  being  car- 
ried to  Clagett's  individual  credit.  On  the  contrary,  the  specific 
instruction  on  the  face  of  the  check  was  to  credit  Clagett  indi- 
vidually with  the  proceeds,  whatever  the  origin  or  ultimate  use 
of  those  proceeds  might  be.  This  memorandum  imposed  no 
duty  on  the  Mechanics'  bank,  and  operated  only  to  subserve  the 
convenience  of  the  drawer  of  the  check.  In  the  case  of  State 
Nat.  Bank  v.  Dodge,  124  TJ.  S.  333,  it  appeared  that  the  clerk  of 
the  United  States  district  court  for  the  southern  district  of  Illi- 
nois deposited  with  the  State  National  Bank  the  funds  belong- 
ing to  the  registry  of  the  court.  Whenever  a  deposit  was  made 
it  was  accompanied  by  a  deposit  ticket  giving  the  number  of  the 
bankruptcy  case  to  which  the  fund  belonged,  and  a  correspond- 
ing entry  was  made  upon  the  books  of  the  bank  indicating  that 
the  particular  deposit  belonged  to  a  particular  case  designated 
by  its  number.  All  this  was  fully  understood  by  the  officers 
of  the  bank.  When  checks  signed  by  the  clerk  and  counter- 
signed by  the  judge  were  drawn  upon  this  account,  the  number 
of  the  case  to  which  the  fund  to  be  paid  on  the  chock  belonged, 
was  written  on  the  upper  right-hand  comer  of  the  check  follow- 
ing the  words  "Case  No."  Numerous  deposits  were  made  in 
many  cases,  but  each  and  every  deposit  showed  the  ^®®  number 
of  the  case,  and  consequently  identified  the  case,  to  which  each 
deposit  actually  belonged.  Many  checks  were  drawn  upon  and 
paid  by  the  bank  in  cases  in  which  no  deposits  had  been  made  by 
the  clerk  at  all,  and  the  checks  themselves  showed  by  the  case 
numbers  written  on  the  top  right-hand  corners  that  no  deposits 
belonging  to  those  cases  had  ever  been  received,  because  there 
were  no  deposits  credited  to  the  cases  bearing  those  numbers, 
in  consequence  of  the  bank  having  paid  various  checks 
bearing  case  numbers,  to  the  credit  of  which  cases  no  deposits 
had  ever  been  made,  the  entire  sum  to  the  credit  of  the  whole 
account  was  checked  out  before  Dodge,  to  whom  several  checks 
were  given  in  the  distribution  of  the  assets  of  a  particular  estate, 
received  his  checks  and  presented  them  to  the  bank  for  payment. 
In  the  case  in  which  Dodge  was  interested  as  a  creditor  of  a  bank- 
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nipt,  there  had  been  deposited,  as  shown  by  the  deposit  tickets 
4ind  by  the  entry  of  the  case  number  on  the  bank's  books,  more 
than  sufficient  to  pay  the  checks  held  by  Dodge,  as  well  as  all 
■other  checks  delivered  to  other  creditors  of  the  same  bankrupt; 
but  because  the  bank  had  paid  out  the  funds  belonging  to  this 
<;ase,  on  checks  bearing  the  numbers  of  other  and  different  cases, 
B8  to  which  latter  cases  there  had  been  no  deposits  made  at  all, 
there  were  no  funds  in  bank  to  the  credit  of  the  registry  with 
\\'hich  to  pay  the  checks  held  by  Dodge,  and  the  bank  refused  to 
pay  them.  Dodge  brought  suit  against  the  bank  and  based  his 
claim  to  recover  on  the  distinct  ground  that  the  bank  had  actual 
notice  from  its  own  books  as  to  what  estates  had  funds  on  de- 
posit, and  had  actual  notice  on  the  face  of  every  check  drawn 
in  a  case  from  which  no  funds  had  been  received,  that  there  were 
no  funds  on  deposit  applicable  to  the  payment  of  such  checks, 
^and  that,  consequently,  when  it  paid  those  checks  it  paid  them 
knowingly  out  of  funds  belonging  to  other  and  different  cases 
or  estates,  and  was  bound  to  honor  the  checks  held  by  Dodge, 
-as  they  were  drawn  against  funds  which  had  been  actually  de- 
posited as  part  of  the  assets  of  the  bankrupt  estate  of  which  he 
"*****  was  creditor.  But  the  supreme  court  held  that  "no  bank  is 
bound  to  take  notice  of  memoranda  and  figures  upon  the  margin 
■of  a  check,  which  a  depositor  places  there  merely  for  his  own 
•convenience,  to  preserve  information  for  his  own  benefit;  and  in 
fiuch  case  the  memoranda  and  figures  are  not  a  notice  to  the  bank 
that  a  particular  check  is  to  be  paid  only  from  a  particular  fund. 
So,  too,  a  mark  on  a  deposit  ticket,  if  intended  to  require  a  par- 1 
ticular  deposit  to  be  kept  separate  from  all  other  deposits  placed 
to  the  credit  of  the  same  depositor,  must  be  in  the  shape  of  a 
plain  direction,  if  such  a  duty  is  to  be  imposed  on  the  bank." 
The  court  likewise  held  that  "the  bank  had  a  right  to  assume  that 
these  memoranda  of  numbers  in  the  deposits  and  in  the  checks 
were  merely  for  the  convenience  of  the  court  and  its  officers.'* 
Dodge  was  accordingly  denied  a  recovery. 

Unless  we  give  to  the  memorandum  made  by  Mr.  Stanley  for 
iis  own  convenience  on  the  first  check,  an  effect  which  the  su- 
preme court  declined  to  give  to  a  much  more  significant  memo-, 
randum  contained  in  the  checks  delivered  to  Dodge,  we  must 
hold  that  the  Mechanics'  bank,  by  carrying  to  the  personal 
credit  of  Clagett  the  proceeds  of  the  check  representing  the 
avails  of  the  Beall  foreclosure,  did  no  act  that  made  it  liable  to 
the  Bowling  trust  estate  for  the  misappropriation  of  those  par- 
ticular proceeds  by  the  deposed  trustee.    And  this  is  so  because 
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the  memorandum  could  not  operate  to  qualify  the  right  of  Cla- 
gett  to  receive  the  funds  individually,  and  the  bank  did  no  wrong 
in  placing  them  to  his  credit  in  the  capacity  in  which  he  was 
obviously  authorized  to  receive  them.  The  bank  having  there- 
fore rightfully  entered  the  proceeds  of  this  first  check  to 
Clagett's  individual  credit,  he  was  entitled  to  draw  them  out  so 
far  as  the  bank  was  concerned,  and  the  bank  was  under  no  obli- 
gation and  had  no  authority  to  interfere  with  him  in  doing  so. 

Precisely  for  the  reasons  that  the  bank  is  not  responsible  for 
the  misappropriation  of  the  proceeds  of  the  first  check,  it  is  lia- 
ble to  the  new  trustees  for  the  misapplication  by  Clagett  of  the 
funds  collected  by  it  on  the  second  check.  The  *^**  second  or 
Duckett  check,  in  terms  directed  the  cashier  of  the  Mechanics' 
bank  "to  deposit"  the  two  thousand  and  twenty-four  dollars  and 
thirty  cents  "to  the  credit  of  Henry  W.  Clagett,  trustee."  This 
was  an  explicit  notification  to  the  bank  that  Clagett  was  not  the 
actual  owner  of  the  money:  Bundy  v.  Monticello,  84  Ind.  119; 
3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  832.  It  was  an  equally 
explicit  instruction  to  the  bank  not  to  place  the  funds  to  the 
credit  of  Clagett's  personal  account.  It  was  consequently  more 
than  a  mere  memorandum  made  for  the  convenience  of  the 
drawer  of  the  check.  Knowing  that  the  money  was  not  Clag- 
ett's but  that  it  was  payable  to  him  and  to  be  deposited  to  his 
credit  as  trustee,  the  bank  had  no  authority  to  place  it  to  his  in- 
dividual credit  (American  Ex.  Bank  v.  Loretta  Min.  Co.,  165  111. 
109;  56  Am.  St.  Eep.  236);  and  if  loss  ensued  by  reason  of 
Clagett  drawing  the  fund  out  by  checks  on  his  personal  account, 
the  bank  is  liable  to  make  restitution  to  the  trust  estate.  The 
bank  in  the  eye  of  the  law  participated  in  the  breach  of  trust 
of  which  Clagett  was  guilty.  In  fact  the  bank  took  the  first  step 
that  ended  in  the  spoliation  of  the  trust.  Its  act  in  placing  dis- 
tinctly marked  trust  funds  to  the  personal  credit  of  Clagett  was 
obviously  wrongful,  and  it  must  bear  the  resulting  consequences. 
It  is  no  answer  to  say  that  had  the  bank  obeyed  the  direction 
given  to  it,  and  had  it  opened  an  account  in  the  name  of  Clagett 
as  trustee,  and  credited  that  account  with  these  funds,  still  Cla- 
gett could  have  withdrawn  them  on  checks  appropriately  signed, 
and  could  then  have  misapplied  the  money  without  involving 
the  bank  in  any  liability.  This  is  no  answer,  simply  because 
what  might  have  been  done  was  not  done.  Had  the  bank 
opened  the  account  for  this  fund  in  the  name  of  Clagett,  trustee, 
instead  of  entering  the  credit  to  his  personal  account  it  would 
have  done  what  it  was  its  plain  duty  to  do,  and  it  would  not  havo 
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been  guilty  of  the  error  which  it  did  commit.  Had  it  done  ita 
duty,  and  had  Clagett  afterward  withdrawn  the  money,  as  he 
might  have  done,  and  had  he  then  misapplied  it  without  the  co- 
operation of  the  bank  there  would  have  been  no  liability  "^^^  in- 
curred by  the  bank  at  all.  But  this  was  not  done,  and  the  fail- 
ure of  the  bank  to  do  what  it  ought  to  have  done  cannot  be 
treated  as  tantamount  to  the  thing  that  it  did  do,  unless  con- 
traries are  equivalents  of  each  other.  What  it  ought  to  have 
done  is  not  what  it  did  do,  a  ad  it  cannot  escape  liability  upon 
the  mere  conjecture  that  what  did  happen  to  the  funds  might 
have  also  happened  had  the  bank  not  been  derelict  iu  its  deal- 
ings with  those  funds. 

It  has,  however,  been  insisted  that  Clagett  knowing  that  the 
bank  had  wrongfully  placed  trust  funds  to  his  individual  credit, 
ratified  that  wrongful  act  by  his  subsequent  conduct,  and  as 
his  ratification  was  equivalent  to  a  prior  direction  to  do  what  was 
done,  the  bank  is  not  answerable.  Both  Clagett  and  the  bank 
participated  in  the  wrong  with  respect  to  the  proceeds  of  the 
Duckett  mortgage.  Because  they  both  did  wrong  they  are  both 
accountable  for  it.  But  the  contention  is,  if  one  of  two  wrong- 
doers who  reap  the  fruits  of  the  joint  wrongful  act,  ratifies  what 
his  accomplice  has  done,  that  accomplice  is  thereby  released  and 
exculpated.  This,  of  course,  is  not  the  bald  form  in  which  the 
rather  ingenious  argument  advanced  to  support  the  contention 
is  presented,  but  reduced  to  its  last  analysis  it  comes  to  that 
startling  proposition.  The  wrong  was  done,  not  to  the  trustee, 
but  to  the  trust  estate.  As  between  the  bank  and  the  trustee  his 
ratification  of  its  act  might  bind  him,  but  upon  what  principle 
can  such  a  ratification  bind  the  beneficiaries  of  the  trust,  who 
have  been  injured  by  the  joint  breach  of  trust  on  the  part  of  the 
bank  and  the  trustee?  No  ratification  by  the  trustee  of  the 
bank's  participation  in  the  breach  of  trust  can  possibly  affect 
in  any  way  the  bank's  accountability  to  the  new  trustees. 

As  to  the  statute  of  limitations  it  is  only  necessary  to  say  that 
a  participant  in  a  breach  of  trust  cannot,  any  more  than  can 
the  trustee  himself,  invoke  that  defense:  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1080.  Even  if  the  statute  applied,  to  be 
availed  of  as  a  defense  it  must  be  invoked  by  either  a  plea  or  an 
answer:  Allender  v.  Vestry  Trinity  Church,  3  Gill,  166.  The 
**2  answer  of  the  bank  relies  on  limitations  only  as  against  the 
claim  for  two  thousand  dollars,  which  is  not  the  claim  for  the 
two  thousand  and  twenty-four  dollars  and  thirty  cents  collected 
on  the  check  given  in  payment  of  the  Duckett  mortgage  debt — 
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and  that  is  the  claim  for  which  we  hold  the  bank  liable.  So  in 
fact  the  statute  is  pleaded  against  the  claim  that  the  bank  is  not 
liable  for,  and  is  not  pleaded  against  the  claim  for  which  it  is 
responsible. 

We  have  made  no  allusion  to  a  line  of  cases  of  which  Third 
Nat.  Bank  v.  Lange,  51  Md.  138;  34  Am.  Rep.  304;  Marbury  v. 
Ehlen,  72  Md.  206;  20  Am.  St.  Rep.  467,  and  Stewart  v.  Fire- 
men's Ins.  Co.,  53  Md.  564,  are  illustrations;  because  the  princi- 
ples applied  in  that  group  of  decisions  have  no  relation  to  the 
questions  involved  on  the  record  now  before  us.  The  sale  of  a 
promissory  note  payable  to  a  trustee — and  therefore  a  non- 
negotiable  note — or  the  transfer  of  a  certificate  of  stock  standing 
in  the  name  of  an  individual  as  trustee,  is  quite  a  different  thing 
from  the  payment  of  a  check  drawn  by  a  trustee  on  an  account 
standing  to  his  credit  as  trustee  in  a  bank.  Where  certificates  of 
stock  are  held  in  trust,  and  on  their  face  indicate  that  they  are  so 
held,  the  bank  or  other  corporation  is  bound,  before  suffering 
them  to  be  transferred  on  the  books  of  the  corporation,  to  know, 
or  at  least  to-  use  proper  diligence  to  ascertain,  that  the  trustee 
has  authority  to  make  the  transfer;  whereas,  in  the  case  of  a  de- 
posit, the  relation  of  debtor  and  creditor  is  created  in  the  capac- 
ity in  which  the  deposit  is  made,  and  the  bank's  duty  is  to  pay 
out  the  fund  to  or  upon  the  order  of  the  person  making  the  de- 
posit when  the  check  is  properly  signed,  without  looking  to  the 
application  of  the  fund;  and  it  incurs  no  responsibility  by  so 
doing,  unless  it  knowingly  participates  in  a  breach  of  trust  or 
itself  reaps  the  fruit  thereof. 

We  hold,  then,  on  the  entire  case,  that  the  bank  is  accountable 
for  the  sum  of  two  thousand  and  twenty-four  dollars  and  thirty 
cents — ^the  amount  of  the  check  dated  September  17,  1892 — 
with  interest  thereon  from  the  date  of  the  deposit  of  the  pro- 
ceeds to  the  credit  of  Clagett's  individual  ^^^  account;  and  that 
it  is  not  liable  for  the  proceeds  of  the  other  check. 

The  decree  dismissing  the  bill  of  complaint  will  accordingly 
be  reversed,  and  the  cause  will  be  remanded  that  a  new  decree 
may  be  passed  conforming  to  this  opinion. 

TRUSTS— LIABILITY  OF  PERSONS  PARTICIPATIMG  IX 
TRUSTEE'S  DEALINGS  WITH  TRUST  PROPERTY.— One  com- 
ing into  possession  of  trust  property  witli  notice  of  tlie  trust  shall 
be  bound  as  a  trustee:  Lathrop  v.  Bampton,  31  Cal.  17:  89  Am.  Dec. 
141.  and  note;  Carpenter  v.  McBride,  3  Fla.  292;  52  Am.  Dec.  379, 
and  note.  See  monographic  note  to  Tyler  v.  Herring,  19  Am.  St. 
Rep.  266,  277. 

BANKS  DEALING  WITH  TRUSTEES— DUTIES  AND  LIABIL- 
ITIES.—Persons  dealing  with  trustees  must  take  notice  of  the  scope 
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of  their  authority:  Kirsch  v.  Tozler,  143  N.  Y.  390;  42  Am.  St.  Rep. 
72&,  and  note.  When  an  account  Is  opened  with  a  bank  by  a  de- 
positor as  trustee,  the  contract  of  the  banli  is  that  it  will  pay  out 
the  same  on  the  checks  of  the  depositor,  and  when  such  checks  are 
drawn  in  proper  form,  the  bank  is  bound  to  presume  that  they  are 
di'awn  In  the  proper  discharge  of  the  duty  of  the  trustee,  and  to 
honor  them  accordingly:  Note  to  Munnerlyn  v.  Augusta  Sav.  Bank, 
30  Am.  St.  Rep.  163.  But  where  a  bank  knowingly  participates  with 
such  depositor  In  a  misapplication  of  trust  funds,  It  will  be  held  lia- 
ble to  the  beneficiary  for  any  wrong  thus  done  him.  The  test  as  to 
whether  a  bank  had  notice  of  the  trustee's  unlawful  purpose  in  a 
given  case  Is  that  laid  down  by  the  ordinary  rules  of  notice.  Any- 
thing which  raises  the  duty  to  make  an  Inquiry,  which  Inquiry,  if 
properly  made,  would  reveal  the  unlawfulness  of  the  trustee's  p\ir- 
pose.  Is  sufficient  as  constructive  notice:  See  monographic  note  to 
Day  V.  Brenton,  ante,  p.  460.  See  Marbury  v.  Ehlin,  72  Md.  206;  20 
Am.  St.  Rep.  467,  and  note. 

TRUSTS— STATUTES  OF  LIMITATION  AS  APPLIED  TO.— 
Subsisting,  direct,  and  acknowledged  trusts,  cognizable  only  In 
equity,  are  not  subject  to  the  limitations  prescribed  in  the  statute 
as  between  the  trustees  and  the  cestui  que  trustent:  Monographic 
note  to  Frame  v.  Kenny,  12  Am.  Dec.  372,  373.  Where  one  borrowed 
money,  knowing  it  to  be  trust  money.  It  was  held  that  he  could  not 
plead  the  statute  in  bar  to  a  suit  for  recovery  of  the  debt:  Mono- 
graphic note  to  Miles  v.  Thorne,  yo  Am.  Dec.  309. 
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PARTNERSHIP-WHAT  DISPOSITION  OF  PROPERTY 
OF  IS  A  FRAUD  ON  FIRM  CREDITORS.— Every  act  of  partners 
which  is  destructive  of  the  right  of  the  firm  creditors  to  have  the 
partnership  assets  applied  to  the  satisfaction  of  their  demands,  and 
which,  as  a  result,  hinders,  delays,  and  interferes  with  the  asser- 
tion of  this  right,  Is,  by  operation  of  law,  a  fraud  upon  them  If  the 
partnership  is  insolvent. 

PARTNERSHIP— TRANSFERS  IN  FRAUD  OF  CREDIT- 
ORS OF.— The  conversion  of  the  property  of  a  partnership  Into  sep- 
arate property  of  Its  members,  or  of  some  of  them,  when  It  Is  insol- 
vent, is  a  fraud  upon  the  firm  creditors. 

PARTNERSHIP— TRANSFER  BY  ONE  PARTNER  TO  THE 
OTHERS— WHEN  A  FRAUD  UPON  CREDITORS.— The  transfer 
by  one  member  of  an  insolvent  partnership  to  the  others  of  his  in- 
terest in  the  firm  must  be  treated  as  a  fraud  upon  the  firm  creditors, 
because,  if  permitted  to  operate  against  them,  it  deprives  them  of 
the  right  to  have  the  firm  property  applied  to  the  satisfaction  of  its 
liabilities. 

INSOLVENCY— INFERENCE  OF  PRIOR  FROM  SUBSE- 
QUENT.—If  a  partner  transfers  all  his  interest  in  a  firm  to  his  co- 
partners, nnd  ten  days  later,  without  any  loss  being  shown  during 
that  time,  .nnd  without  any  new  cause  other  than  the  demand  of  some 
of  the  old  firm  creditors  for  the  payment  of  their  debts,  the  new  firm 
collapses  and  Is  found  Insolvent,  the  presumption  arises  that  the  in- 
solvency on  the  part  of  the  old  firm  existed  at  the  time  the  member 
withdrew. 

PARTNERSHIP  —  ASSIGNMENT  OR  TRUST  DEED  — 
WHEN  VOID  AS  AGAINST  FIRM  CREDITORS.-If  one  of  three 
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members  of  an  insolvent  corporation  withdraws  therefrom,  trans- 
ferring all  his  interest  to  the  others,  who  form  a  new  partnership, 
and,  after  doing  business  a  few  days,  the  members  of  the  new  firm 
execute  an  assignment  or  trust  deed  for  the  benefit  of  its  and  their 
creditors,  including  therein  all  the  assets  received  from  the  old  firm, 
such  deed  or  assignment  is  fraudulent  as  against  creditors  of  the  old 
firm,  and  hence  both  it  and  the  transfer  made  by  the  retiring  mem- 
ber will  be  disregarded,  and  the  assets  of  the  old  firm  held  to  be 
subject  to  the  satisfaction  of  its  liabilities. 

Frank  Gosnell  and  William  S.  Bryan,  Jr.,  and  James  W.  Mc- 

Elroy,  for  the  appellants. 

Alfred  S.  Niles  and  Oscar  "Wolff,  for  the  appellees. 

^^'^  McSHEREY,  C.  J.     These  four  cases  come  up  from  a 

pro  forma  order  quashing  attachments  sued  out  by  the  appel- 
lants against  the  appellees,  Henderson,  Pfeil  and  Company.     In 
November,  1892,  John  B.  Henderson,  George  Henry  Pfeil,  and 
Alexander  J.  McDonald  formed  a  copartnership  which  carried 
on  business  in  Baltimore  City  until  October  4,  1895.     On  that 
day  the  copartnership  was  dissolved.     It  was  indebted  at  the 
time  to  sundry  persons,  but  whether  it  was  insolvent  or  not  is 
one  of  the  controverted  issues  of  fact  that  will  be  considered 
later  on.     Henderson  sold  his  interest  in  the  concern  to  his  as- 
sociates, and  assigned  and  made  over  to  them  all  of  his  right 
and  title,  as  a  member  of  the  firm,  in  and  to  the  property  and 
assets  of  every  kind,  real,  personal,  and  mixed,  owned  by  the 
co|.artnership.     Notice  of  dissolution  was  given,  and  Pfeil  and 
McDonald  at  once  formed  a  new  firm  under  the  old  name.     Just 
ten  days  aftenvard — that  is,  on  the  fourteenth  day  of  October, 
1895 — Pfeil  and    McDonald    executed  a  deed  of  *^^  trust  to 
Oscar  Wolff,  Esq.     The  deed  was  made  by  "George  H.  Pfeil  and 
Alexander  J.  McDonald,  trading  as  Henderson,  Pfeil  and  Com- 
pany," and  is  not  signed  by  Henderson.     It  recites  that  "the 
parties  of  the  first  part,'*  that  is  Pfeil  and  McDonald,  "are  in- 
debted to  divers  persons  and  firms  in  various  sums  of  money, 
and  have  become  and  are  unable  to  pay  such  indebtedness  in 
full;  and  that,  "in  order  to  have  their  assets  and  effects  collected 
and  faithfully  applied  to  the  payment  of  their  said  debts"  (that 
.  is,  the  debts  due  by  the  grantors)  the  assignment  was    made. 
After  making  provision  for  the  payment  of  costs  and  commis- 
sions and  such  preferences  as  the  law  creates,  the  deed  proceeds 
to  declare  that  the  triTstee  shall  apply  the  "proceeds  of  the  joint 
stock  of  the  said  copartnership" — that  is,  the  copartnership  of 
which  Henderson  was  not  a  member — to  pay  the  creditors  of 
the  copartnership,  that  is,  the  copartnership  composed  of  Pfeil 
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and  McDonald,  "and  to  appropriate  the  net  proceeds  of  the  sep- 
arate estate  of  each  partner  to  pay  his  separate  creditors,"  and 
the  surplus  of  each  partner's  separate  estate  after  the  payment 
of  his  individual  creditors  is  directed  to  be  added  to  the  social 
assets,  and  the  surplus,  if  any,  of  the  partnership  assets  is  directed 
to  be  divided  between  the  partners  in  the  proportions  of  their 
respective  interests,  and  to  be  applied  to  the  payment  of  their 
separate  debts.  It  is  important  to  observe  that  the  deed  of 
assignment  makes  no  reference  whatever  to  the  old  firm  of  which 
Henderson  had  been  a  member,  and  contains  no  provision,  in 
terms  or  by  implication,  for  the  payment  of  the  creditors  of  that 
firm  out  of  the  assets  owned  by  it  on  October  4th,  the  day  of  its 
dissolution. 

On  October  15th — the  day  following  the  execution  and  re- 
cording of  the  deed  of  trust — the  appellants,  who  are  creditors 
of  the  old  firm  of  Henderson,  Pfeil  and  Company,  sued  out  of 
the  superior  court  of  Baltimore  City,  attachments  which  they 
caused  to  be  laid  in  the  hands  of  Mr.  Wolff  as  garnishee.  They 
allege,  as  one  of  the  grounds  upon  which  the  attachments  are 
founded,  that  Henderson,  *°''  Pfeil,  and  McDonald,  have  as- 
signed, disposed  of,  or  concealed  or  are  about  to  assign,  dispose 
of,  or  conceal  their  property,  or  some  part  thereof,  with  intent 
to  defraud  their  creditors.  The  garnishee  appeared,  pleaded 
nulla  bona,  and  filed  a  motion  to  quash,  founded  on  the  claim 
that  the  property  and  assets  attached  were  the  property  and 
assets  of  Mr.  Wolff,  the  trustee,  and  not  of  the  defendants.  The 
motion  was  heard  and  the  learned  judge  at  large  was  of  opinion 
that  the  motion  to  quash  ought  to  be  overruled;  but  by  an  agree- 
ment made  between  the  parties  a  pro  forma  order  was  signed 
overruling  the  motion  and  finally  quashing  the  attachments. 
From  this  pro  forma  order  the  pending  appeals  were  taken, 

A  reversal  is  claimed  upon  two  grounds,  and  these  are:  1. 
That  the  deed  of  trust  to  Mr.  Wolff  is  fraudulent  in  law  as  hin- 
dering and  delaying  the  creditors  of  the  old  firm;  and  2.  That 
the  deed  is  fraudulent  in  fact. 

We  may  as  well  dispose  of  the  second  ground  first,  because  but 
little  need  be  said  respecting  it.  The  record  has  been  minutely 
read  and  carefully  considered,  and  we  all  agree  that  it  furnishes 
not  the  slightest  warrant  for  impeaching  the  deed  on  account  of 
actual  fraud.  The  conduct  of  Mr.  Wolff  throughout  is  free 
from  the  faintest  shade  of  bad  faith.  There  is  nothing  to  sug- 
gest even  a  suspicion  that  he  was  not  actuated  by  the  very  high- 
est and  most  honorable  motives  and  intentions;  and  there  is  no 
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evidence  whatever  that  can  be  tortured  into  an  imputation  of 
bad  faith.  We  are  thoroughly  convinced  that  the  trustee  acted 
in  the  utmost  good  faith;  and  we  accordingly  dismiss  this 
branch  of  the  case  without  further  comment,  and  turn,  at  once, 
to  the  consideration  of  the  other. 

Partnership  creditors  have  no  lien  on  partnership  assets,  but 
the  partners  themselves  have  a  right  to  insist  upon  the  appro- 
priation of  the  joint  property  to  the  payment  of  joint  debts, 
upon  the  principle  that  as  the  joint  debts  were  contracted  in 
making  the  purchases  of  the  joint  assets,  the  latter  ought  pri- 
marily to  be  charged  with  the  burden  of  paying  the  '^^^  former. 
The  right  of  the  partners  to  have  the  joint  debts  paid  out  of  the 
joint  assets  in  preference  to  the  right  of  the  separate  creditors 
to  be  paid  out  of  the  same  assets,  gives  rise  to  the  derivative 
equity  of  the  joint  creditors  to  have  payment  of  their  claims  out 
of  the  proceeds  of  the  copartnership  property  before  any  of 
those  proceeds  can  be  devoted,  either  to  the  separate  use  or  ap- 
propriated to  the  payment  of  the  separate  debts  of  any  of  the 
members  of  the  firm.  The  derivative  right  is  the  right  of  the 
creditor — it  belongs  to  him — and  the  partners  have,  if  insolvent, 
no  power  or  authority  to  destroy  or  impair  it  to  his  injury  or 
prejudice.  This  is  so  in  the  very  nature  of  things.  Any  act, 
therefore,  of  the  partners  which  is  destructive  of  this  right  of 
the  creditor  and  which,  as  a  result,  hinders,  delays,  and  inter- 
feres with  his  assertion  of  it  and  impedes  his  ability  to  realize, 
through  its  enforcement,  the  payment  of  the  debt  due  to  him 
by  the  firm,  is,  by  operation  of  law,  a  fraud  upon  the  creditor, 
if  the  copartnership  is  itself  insolvent.  This  principle  has  been 
often  applied.  In  a  number  of  cases  it  has  been  held,  and  it  may 
certainly  be  regarded  as  the  law  of  Maryland  to-day,  that  the 
conversion  of  the  firm's  assets  into  individual  assets  by  an  as- 
signment from  one  partner  of  all  his  interest  in  the  concern  to 
another,  works  a  conversion  of  the  property  from  joint  to  sep- 
arate property,  and  when  the  firm  is  insolvent,  operates  to  hinder, 
delay,  and  defraud  the  firm's  creditors,  if  the  transfer  be  per- 
mitted to  stand.  It  is  obvious  that  this  must  be  so.  As  the 
creditor's  preference  or  priority  to  be  paid  out  of  the  joint 
property  can  only  be  worked  out  through  the  partner's  right  to 
have  that  property  applied  in  the  first  instance,  to  the  payment 
of  the  firm's  creditors;  and  as  the  individual  creditors  have  a 
prior  right  to  require  that  the  separate  estate  shall  be  first  ap- 
plied to  the  satisfaction  of  the  individual  debts,  it  necessarily 
follows  that  the  conversion  of  the  joint  property  into  separate 
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property,  if  sustained,  would,  when  the  firm  and  its  members  aro 
insolvent,  destroy  the  right  of  the  partnership  creditors  to  a 
preference  over  the  creditors  of  the  ^^^  individual  partner  to 
whom  the  assets  had  been  transferred;  because,  when  the  assets 
cease  to  be  joint  assets,  the  right  of  the  partner  to  have  them  ap- 
plied to  the  payment  of  partnership  debts  is  gone,  and  when 
that  right  is  gone  the  derivative  right  of  the  firm's  creditor  is 
extinguished.  This  being  the  consequence  of  such  a  transfer  of 
the  assets,  the  transfer  itself,  when  the  firm  is  insolvent,  is  in- 
hibited and  is  deemed  ineffectual  to  convert  the  joint  property 
into  separate  property  as  against  the  firm's  creditors:  Collier  v. 
Hanna,  71  Md.  261;  Daxby  v.  Gilligan,  33  W.  Va.  249;  6  L.  R. 
A.  740,  and  notes. 

Whilst  this  principle  is  not  denied  as  being  applicable  to  a 
case  where  a  transfer  has  been  attempted  by  one  or  more  part- 
ners to  another  singly,  it  is  insisted  that  it  has  no  relation  to  a 
case  where  the  transfer  has  been  made  by  a  retiring  partner  to 
two  or  more  of  his  copartners  who  continue  business;  and  the 
reason  assigned  is  that  the  joint  assets  are  not,  by  such  a  transfer, 
converted  into  separate  assets,  but  remain  the  joint  property  of 
the  copartners  to  whom  they  are  transferred.  The  difference  in 
the  facts  does  not  produce  a  difference  in  the  result,  so  far  as 
respects  the  creditors.  By  the  express  agreement  of  the  three 
partners,  and  by  the  withdrawal  of  Henderson  from  the  firm, 
the  copartnership  of  Henderson,  Pfeil  and  Company  was  dis- 
solved at  the  close  of  business  on  the  fourth  day  of  October, 
1895.  The  new  copartnership  was  at  once  formed,  and  under 
the  transfer  from  Henderson  assumed  to  acquire  all  his  rights 
and  title  to  the  old  firm's  property.  The  transfer  of  the  old 
firm's  whole  assets  to  the  new  firm,  if  valid,  as  effectually  pre- 
cluded the  old  firm's  creditors  from  asserting  their  deriva- 
tive right  through  the  equity  of  the  old  firm's  members  as 
though  the  assets  had  been  converted  into  the  separate  assets  of 
one  member;  because,  whilst  in  the  latter  instance  the  right 
would  have  been  lost  by  reason  of  the  separate  creditors  being 
preferred,  in  the  other  instance  the  old  firm's  creditors'  right 
would  have  been  lost  by  being  either  subordinated  to  the  claims 
of  ******  the  new  firm's  creditors,  or  by  being  placed  on  an  equal 
footing  with  it:  17  Am.  &  Eng.  Ency.  of  Law,  978,  979,  notes  1, 
2,  3;  Huiskamp  v.  Moline  Wagon  Co.,  121  U.  S.  310. 

It  is  not  solely  because  the  transfer  by  one  to  another  partner 
converts  the  joint  into  separate  property  that  such  a  transfer  is, 
when  the  firm  is  insolvent,  prohibited  as  against  the  joint  cred- 
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iters;  but  it  is  because  by  such  a  conversion,  if  effective,  the- 
equity  of  the  joint  creditors  to  have  a  priority  through  the  lien. 
of  the  partners  would  be  destroyed.     The  destruction  of  this^ 
lien  and  the  consequent  extinguishment  of  the  creditor's  deriva- 
tive equity,  is  the  injurious  act — it  is  the  detrimental  end;  the 
transfer  itself  is  merely  the  means  by  which  that  end  is  accom- 
plished.    The  law  levels  its  inhibition  at  the  means,  merely 
because  the  end  worked  out  by  those  means  is  injurious.     The 
results  are  the  things  with  which  it  is  chiefly  concerned.    If  the 
equity  of  the  joint  creditor  is  destroyed  by  a  transfer  that  does 
not  convert  joint  into  separate  property,  the  result  to  the  cred- 
itor is  precisely  the  same  as  though  the  joint  had  been  converted! 
into  separate  assets;  and  it  will  not  do  to  say  that  the  right  of. 
the  creditor  to  relief  depends  on  the  manner  in  which  the  means- 
employed  to  defeat  him  may  produce  their  result,  rather  than 
on  the  ultimate  fact  that  he  has  in  reality  been  defeated  by  those 
means.     And  so  whilst  a  transfer  of  all  his  interest  by  one  to 
two  other  members  of  an  insolvent  firm  may  not  convert  what 
was  joint  into  separate  property,  it  nevertheless  does,  if  effective- 
at  all,  by  divesting  that  property  out  of  the  old  and  vesting  it  in 
the  new  firm,  as  completely  defeat  the  equity  of  the  old  firm's 
creditors  and  subordinate  that  equity  to  the  equity  of  the  cred- 
itors of  the  new  firm,  or  place  the  equity  of  the  latter  on  an 
equality  with  that  of  the  former. 

"We  have  just  said  that  the  transfer  by  one  to  two  other  mem- 
bers of  an  insolvent  firm  conveying  the  retiring  partner's  interest 
in  the  joint  property,  if  effective  at  all  as  against  the  creditors  of 
the  firm,  is  prejudicial  to  their  '***^  equity.  But  is  such  a  trans- 
fer any  more  effective  when  assailed  than  the  transfer  from  one 
or  more  to  another  member  of  such  a  firm  would  be?  In  Collier 
V.  Hanna,  71  Md.  261,  we  held  that  a  transfer  from  one  to  an- 
other member  of  an  insolvent  firm  cannot  be  upheld  against  the 
firm's  creditors,  and  precisely  the  same  conclusion  must  be 
reached  in  the  other  instance.  Thus  in  Peyser  v.  Myers,  135 
N.  Y.  599,  there  were  two  sets  of  creditors,  there  was  a  change 
in'the  firm,  and  in  discussing  the  respective  rights  of  these  cred- 
itors the  court  said:  "The  priority  of  the  lien  of  firm  creditor* 
is  not  divested  by  a  transfer  by  an  insolvent  firm  of  the  firm  as- 
sets to  one  or  more  of  the  partners,  nor  can  it  be  effected,  as  we 
conceive,  by  any  mere  change  in  the  personnel  of  the  firm,  as- 
hy the  withdrawal  of  one  partner  from  the  firm  or  the  introdun- 
tion  of  a  new  member":  See,  also,  Phelps  v.  McNeely,  66  Mo. 

AM.  St.  Rkp.,  Vol.  LJLIH.— W 
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654;  27  Am.  Eep.  378;  Thayer  v.  Humphrey,  91  Wis.  276;  51 
Am.  St.  Eep.  887. 

It  was  said  in  the  argument  that  no  case  could  be  found 
'where  tlie  doctrine  announced  in  Collier  v.  Hanna,  71  Md.  261, 
3iad  been  applied  to  the  state  of  facts  presented  by  this  record — 
that  is,  where  a  retiring  partner  had  transferred  his  interest  in 
^the  social  assets  to  two  or  more  remaining  members  of  the  firm. 
-But  it  is  not  material  whether  a  parallel  case  can  be  cited  or  not 
— ^we  are  not  dealing  with  precedents,  but  with  principles;  and 
if  the  legal  principle  underlying  the  one  state  of  facts  is  appli- 
cable to  and  fits  the  other  state  of  facts,  the  mere  circumstance 
that  no  adjudged  case  actually  applying  such  principle  can  be 
produced,  furnishes  no  reason  for  refusing  to  make  the  applica- 
^on  when  the  occasion  does  arise.  But  the  case  of  Peyser  v. 
Hyers,  135  N.  Y.  599,  distinctly  recognizes  the  doctrine  as  ap- 
plicable to  such  a  case  as  this. 

This  brings  us  to  the  deed  of  trust,  and  in  the  light  of  what 
has  been  just  stated  we  are  to  determine  whether  its  legal  effect 
is  to  hinder  and  delay  the  creditors  of  the  old  firm,  and  whether 
therefore,  it  is  in  law  fraudulent  and  invalid  as  to  those  cred- 
itors. The  whole  discussion  thus  far  has  proceeded  upon  the 
itheory  that  the  firm  of  Henderson,  **^  Pfeil  and  Company  was 
insolvent  on  October  4,  1895;  and  what  we  have  said  must  be 
ninderstood  in  that  view;  and  as  the  ultimate  decision  of  these 
cases  hinges  on  the  question  of  solvency,  we  now  proceed  to 
consider  that  question  before  examining  the  terms  of  the  deed 
of  trust. 

Henderson  retired  from  the  old  firm  on  Friday,  October  4th. 
The  new  firm  took  charge  at  the  close  of  business  on  that  day. 
They  continued  in  business  until  Monday  the  14th,  when  the 
deed  of  trust  was  made.  Excluding  the  two  intervening  Sundays 
— ^the  6th  and  the  13th — they  conducted  the  business  for  just 
«even  days.  On  Saturday  the  12th  of  October — ^the  last  of  those 
seven  days — the  new  firm  was,  as  a  matter  of  fact,  no  worse  off 
financially  than  it  had  been  on  the  preceding  4th  of  the  same 
month.  This  is  distinctly  stated  in  the  evidence  of  Pfeil  and 
nowhere  controveri;ed.  On  the  14th,  when  the  deed  of  trust  was 
executed,  the  firm's  financial  condition  had  not  changed  from 
-what  it  was  the  prior  Saturday.  As  its  condition  on  the  14th 
was  no  worse  financially  than  on  the  4th,  if  it  was  insolvent  on 
;the  14th  it  could  not  have  been  solvent  on  the  4th.  That  it  was 
insolvent  on  the  14th  is  abundantly  evident  from  the  recitals 
in  the  deed  itself,  and  from  the  statement  of  its  liabilities  and 
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assets  furnished  by  the  trustee  to  the  creditors.  Its  liabilities 
on  the  14:th  were  over  fifty-six  thousand  dollars;  and  its  actual 
assets  were  something  over  thirty-one  thousand  dollars — which 
were  afterward  swelled  some  five  thousand  dollars  by  book  ac- 
counts collected,  but  were  diminished  in  the  neighborhood  of 
three  thousand  dollars  by  a  sale  of  the  plant  at  less  than  the 
estimated  value.  Its  liabilities  were  far  in  excess  of  its  assets 
when  the  assignment  to  Mr.  Wolff  was  made,  and  it  was  no  worse 
off  financially  then  than  when  Henderson  withdrew  ten  days 
previously.  Its  collapse  in  seven  business  days  with  no  cause 
existing  to  produce  that  result  other  than  the  demand  of  some 
of  the  old  firm's  creditors  for  the  payment  of  overdue  ***^  debts, 
conclusively  shows  that  it  was  utterly  insolvent — unable  to  pay 
its  debts  when  due  and  demandable — at  the  time  Henderson  re- 
tired; especially  as  at  the  time  the  deed  was  executed  the  firm 
was  confessedly  no  worse  off  financially  than  it  had  been  on 
October  4th.  We  are  convinced,  then,  that  both  the  old  and 
the  new  firms  were  insolvent  on  October  4th. 

The  deed  of  trust,  as  we  have  seen,  was  signed  only  by  Pfeil 
and  McDonald  and  made  provision  solely  for  the  payment  of 
the  debts  due  by  the  copartnership  composed  of  those  two  in- 
dividuals. The  quotations  we  have  made  from  the  deed  are 
quite  sufficient  to  show  this  conclusively.  The  deed  thus  under- 
takes to  treat  the  assets  which  the  trustee  claims  under  it — and 
they  are  largely  the  assets  which  belonged  to  the  old  firm — 
as  the  property  of  the  new  firm;  and  it  further  undertakes  to 
appropriate  those  assets  to  the  payment  of  the  new  firm's  debts 
without  the  slightest  regard  to  the  rights  of  the  creditors  of  the 
old  firm  who  are  not  creditors  of  the  new  concern.  Had  the 
transfer  by  Henderson  been  made  by  himself  and  by  one  other 
member  of  the  firm  to  the  remaining  member,  the  firm  itself 
being  insolvent,  and  had  the  purchasing  member  executed  a  deed 
of  trust  providing  for  the  payment  of  his  debts,  the  deed  would, 
under  these  circumstances,  have  been  invalid:  Collier  v.  Hanna, 
71  Md.  261;  Gable  v.  Williams,  59  Md.  63.  For  the  reasons  wo 
have  already  suggested,  the  mere  fact  that  the  transfer  by  Hen- 
derson was  made  to  two  members  of  the  old  firm,  does  not  rescue 
the  deed  from  condemnation.  The  deed  entirely  ignores,  and 
if  effect  were  given  to  it,  it  would  utterly  destroy,  the  privilege 
or  preference  to  which  the  creditors  of  the  old  firm  are  entitled, 
of  having  the  debts  due  to  them  paid  out  of  the  assets  of  the  old 
firm;  and  it  would  destroy  this  preference,  notwiths'tanding  no 
transfer  by  any  member  of  an  insolvent  firm  to  the  other  mem- 
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bers  thereof  can  be  efficacious  to  defeat  the  rights  of  such  cred- 
itors. The  deed  expressly  dedicates  the  property  conveyed  by 
it  to  the  payment  of  the  creditors  of  ***^  the  grantors.  This, 
Pfeil  and  McDonald  had  no  right  to  do.  The  insolvency  of  the 
old  firm  at  the  time  of  Henderson's  attempted  transfer  of  his 
interest  therein  to  his  copartners  prevented  that  transfer  from 
becoming  effective  as  against  the  right  of  the  creditors  of  Hen- 
derson, Pfeil  and  Company  to  work  out  their  equities  through 
the  lien  of  the  partners,  and,  therefore,  did  not  vest  the  title  in 
the  remaining  partners  as  a  bona  fide  sale  by  a  partner  of  a 
solvent  concern  would  have  done.  The  transfer  by  Henderson 
to  Pfeil  and  McDonald  did  not  clothe  the  latter  with  a  title 
which  they  could  by  a  deed  of  trust  convey  for  the  benefit  of 
their  creditors  alone;  and  consequently  the  deed  of  trust,  which, 
by  its  terms,  excludes  the  creditors  of  the  old  firm,  is  a  convey- 
ance that  hinders,  delays,  and  defrauds  those  creditors.  The 
deed  is,  and  can  therefore  be,  no  barrier  to  the  condemnation 
of  the  credits  attached  in  the  hands  of  the  trustee. 

The  pro  forma  order  quashing  the  attachments  will  be  re- 
versed and  the  cases  will  be  remanded  for  further  proceedings; 
and  it  is  accordingly  so  ordered. 

Pro  forma  order  reversed  and  cases  remanded,  the  costs  to  be 
paid  out  of  the  trust  estate. 


PARTNERSHIP— TRANSACTIONS  OF,  FRATJDTILENT  AS  TO 
CREDITORS.— Transfer  to  one  partner  by  the  others  of  all  the  part- 
nership property  In  consideration  of  his  assumption  of  the  partner- 
ship liabilities,  when  all  knew  that  the  firm  and  each  of  its  mem- 
bers were  insolvent,  and  could  not  meet  his  or  their  mutual  obliga- 
tions, cannot  defeat  the  right  of  the  firm  creditors  to  have  their  de- 
mands satisfied  out  of  such  property  before  any  of  it  shall  be  applied 
to  the  payment  of  the  debts  of  the  partner  to  whom  the  transfer  was 
made,  because  from  such  transfer  a  common  intent  to  hinder,  delay, 
and  defraud  creditors  must  be  inferred,  and  furthermore  the  trans- 
fer must  be  regarded  as  voluntary:  Arnold  v.  Hagerman.  45  N.  J. 
Eq.  186;  14  Am.  St.  Rep.  712;  extended  note  to  Smith  v.  Smith,  43 
Am.  St.  Rep.  375. 

INSOLVENCY  —  EVIDENCE  OP  —  WHEN  SUFFICIENT.  —  If, 
within  six  months  after  the  dissolution  of  a  partnership  and  the  re- 
tirement of  a  member  therefrom,  it  appears  that  those  remaining  In 
the  business  failed,  owing  seven  hundred  thousand  dollars,  of  which 
nearly  one-half  was  unsecured,  that  the  assets  were  not  sufQcIent  to 
meet  more  than  one-half  of  the  unsecured  obligations,  and  that  there 
had  not  been  any  considerable  shrinkage  in  values,  or  other  losses, 
during  this  time,  a  court  or  jury  is  justified  In  finding  that  the  part- 
nership was  Insolvent  at  the  time  of  such  dissolution:  Bally  v.  Horn- 
thai.  154  N.  Y.  648;  61  Am.  St.  Rep.  645. 

PARTNERSHIP— ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS— WHEN  VOID.— If  one  of  two  Insolvent  partners  transfers 
aU  his  interest  in  the  partnership  assets  to  his  copartner,  who,  on 
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the  same  day,  assigns  for  the  benefit  of  creditors,  no  provision  being 
made  for  the  application  of  the  partnership  assets  to  the  payment, 
in  the  first  instance,  of  partnership  creditors,  such  assignment  is» 
fraudulent  at  law  and  void  as  to  partnership  creditors:  Monographic 
note  to  Banlc  of  Little  Roclc  v.  Franlj,  58  Am.  St.  Rep.  92.  Compare 
with  the  principal  case,  Thayer  v.  Humphrey,  91  Wis.  276;  51  Am. 
St.  Hep.  887,  and  note. 


Susquehanna  Fertilizer  Company  v.  Spangler. 

[86  Maeyland,  562.] 

nuisance-lawful  business— care  and  skill.— If 

a  lawful  business  is  so  carried  on  as  to  constitute  a  nuisance,  the 
right  of  the  person  Injured  thereby  to  recover  cannot  be  defeated 
by  proving  that  the  defendant  used  care  and  sliill  and  employed  the 
most  approved  appliances  in  the  management  of  his  worlis. 

NUISANCE— LOCALITY  IN  WHICH  BUSINESS  IS  CON- 
DUCTED.—If  the  operation  of  a  factory  interferes  with  the  reason- 
able and  comfortable  enjoyment  by  the  plaintiffs  of  the  property, 
or  occasions  material  injury  thereto,  they  are  entitled  to  relief  irre- 
spective of  the  locality  of  their  property.  The  fact  that  the  neigh- 
borhood is  one  in  which  factories  are  situated  and  in  which  other 
nuisances  abound,  does  not  entitle  the  defendant  to  exemption  from 
liability.  If  the  plaintiffs  have  suffered  by  the  interference  of  the  de- 
fendant's worlis  with  the  reasonable  and  comfortable  enjoyment  of 
their  property. 

NUISANCE— WHAT  PROPERTY  OWNER  MUST  SUBMIT 
TO  IN  BUSINESS  OR  MANUFACTURING  DISTRICT.— If  a  man 
lives  in  a  town  where  necessary  trades  are  carried  on  in  his  neigh- 
borhood, he  has  no  ground  for  complaint  if  they  are  carried  on  in  a 
careful  and  reasonable  manner,  though  somewhat  to  his  discomfort, 
but  he  is  not  bound  to  submit  to  all  discomforts  and  annoyances 
which  may  arise  even  from  a  useful  and  lawful  business  conducted 
with  skill  and  approved  appliances.  He  cannot  be  required  to  sub- 
mit to  smolie,  smells,  noise,  vapors,  water,  or  any  gas  or  fluid  to  such 
an  extent  as  to  interfere  with  the  ordinary  comforts  of  human  ex- 
istence, or  the  immediate  result  of  which  is  sensible  injury  to  the 
value  of  his  property. 

Charles  Marshall  and  Edgax  H.  Gans,  for  the  appellant. 

E.  R.  Boarman  and  Robert  Riddell  Brown,  for  the  appellees. 

^^^  BRYAN,  J.  Andrew  Spangler  and  his  wife  brought  an 
action  against  the  Susquehanna  Fertilizer  Company  to  recover 
damages  caused  by  an  alleged  nuisance.  Judgment  having  been 
rendered  in  their  favor,  the  defendant  appealed. 

The  declaration  averred  that  the  plaintiffs  were  owners  of  two 
lots  of  ground  on  each  of  which  there  was  a  dwelling-house; 
that  the  plaintiffs  and  their  family  lived  in  one  of  the  dwelling- 
houses,  and  kept  a  store  in  it,  and  that  the  other  is  rented  to  ten- 
ants from  time  to  time;  and  that  the  defendant  conducted  and 
maintained  a  factory  for  the  manufacture  of  fertilizers,  phos- 
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phates,  manures,  and  compounds;  and  that  from  said  factory 
from  time  to  time  there  arose  noxious,  noisome,  offensive,  and 
unwholesome  vapors,  smoke,  and  foul  and  disagreeable  odors, 
and  noxious  gases,  and  were  spread  and  diffused  over  and  upon 
the  lots  of  the  plaintiffs,  and  upon  and  into  the  dwelling-houses 
erected  on  said  lots,  and  caused  great  discomfort  and  annoyance 
and  sickness  to  the  plaintiffs  and  their  family,  and  destroyed 
their  furniture,  bedclothes,  and  wearing  apparel,  and  greatly  cor- 
rupted and  polluted  the  air,  and  rendered  it  deleterious  to  the 
health  of  the  plaintiffs  and  their  family,  and  took  away  from 
them  the  reasonable  and  comfortable  enjoyment  of  the  houses 
as  places  of  abode,  and  greatly  impaired  and  diminished  the 
value  of  the  dwelling-houses,  and  the  value  of  the  store  as  a 
place  of  business.  The  defendant  pleaded  that  it  did  not  com- 
mit the  wrong  alleged. 

I  The  houses  alleged  to  belong  to  the  plaintiffs,  and  the  factory 
of  the  defendant,  are  situated  in  Canton,  a  large  and  populous 
village  adjoining  the  city  of  Baltimore.  The  evidence  showed 
that  one  of  the  lots  was  owned  by  the  plaintiffs.  This  lot  is  at 
the  comer  of  First  street  and  Eighth  avenue.  There  is  no  testi- 
mony in  the  record  as  to  the  other  lot,  which  adjoins  the  first 
one.  The  evidence  for  the  plaintiffs  tended  to  prove  the  other 
facts  averred  in  the  declaration.  The  evidence  for  the  defendant 
contradicted  them,  and  also  tended  to  show  that  with  the  excep- 
tion of  a  few  '*'*''  houses,  the  entire  locality  where  the  nuisance 
is  alleged  to  exist  is  given  up  to  fertilizer  factories,  wharves,  ele- 
vators, and  a  railroad,  and  that  the  Spangler  property  is  in  close 
proximity  to  large  hogpens  and  manurepits.  The  court  granted 
two  prayers  in  behalf  of  the  plaintiffs.  The  first  prayer  is  re- 
stricted to  the  premises  at  the  corner  of  First  street  and  Eighth 
avenue,  and  it  substantially  leaves  to  the  jury  to  find  the  truth 
of  the  evidence  offered  on  the  part  of  the  plaintiffs,  and  it  main- 
tains that  upon  the  finding  of  these  facts  the  plaintiffs  are  en- 
titled to  recover.  It  does  not,  however,  state  the  measure  of 
damages.  "With  the  exception  of  the  description  of  the  property 
affected,  it  is  a  literal  copy  of  the  first  prayer  in  Susque- 
hanna etc.  Co.  V.  Malone,  73  Md.  268,  25  Am.  St.  Kep. 
595,  which  this  court  adjudged  to  be  correct.  The  sec- 
ond prayer  of  the  plaintiffs  maintained  in  substance  that 
if  the  nuisance  was  found  by  the  jury  as  stated  in  the  first 
prayer,  the  recovery  would  not  be  defeated  even  if  the  de- 
fendant used  care  and  skill,  and  employed  the  best  and  most  ap- 
proved appliances  in  the  management  of  its  works.     The  doc- 
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trine  of  this  prayer  was  laid  down  in  Malone's  ease.  At  page- 
276  the  court  said:  "No  principle  is  better  settled  than  that 
where  a  trade  or  business  is  carried  on  in  such  a  manner  as  to  in- 
terfere with  the  reasonable  and  comfortable  enjoyment  by  an- 
other of  his  property,  or  which  occasions  material  injury  to  tha 
property  itself,  a  wrong  is  done  to  the  neighboring  owner,  for 
which  an  action  will  lie.  And  this,  too,  without  regard  to  the: 
locality  where  such  business  is  carried  on;  and  this,  too,  although 
the  business  may  be  a  lawful  business,  and  one  useful  to  the  pub- 
lic, and  although  the  best  and  most  approved  appliances  and 
methods  may  be  used  in  the  conduct  and  management  of  the 
business." 

The  defendant  offered  three  prayers.  The  court  rejected  the 
first  prayer,  and  granted  the  other  two.  The  rejected  prayer  is 
in  these  words:  "The  jury  are  instructed  that  before  the  plain- 
tiffs can  recover  under  the  pleadings  in  this  case,  they  must  be- 
lieve that  the  fumes  and  gas  from  the  '^**  factory  of  the  defend- 
ant have  occasioned  substantial  injury  to  the  house  owned  by 
the  plaintiffs  jointly,  and  in  determining  this  question  the  jury 
are  instructed  that  they  should  take  into  consideration  the  local- 
ity, and  all  the  surrounding  circumstances;  and  that  when  ex- 
pensive works  have  been  constructed,  which  are  needful  and  use- 
ful to  the  public,  if  they  so  find,  that  persons  must  not  stand  oa 
extreme  rights  and  bring  actions  with  respect  to  every  trifling 
annoyance,  but  must  submit  to  the  reasonable  consequences  of 
the  carrying  on  of  trades  in  his  immediate  neighborhood,  which 
are  actually  necessary  to  trade  and  commerce,  and  in  considering- 
the  question  of  damage  to  the  property  of  the  plaintiffs,  the  jury 
are  instructed  that  the  plaintiffs  cannot  recover  for  any  injury 
they  might  have  prevented  by  ordinary  effort  and  care."  There 
was  evidence  that  the  gases  from  the  defendant's  factory  not  only- 
injured  the  physical  structure  of  the  plaintiffs'  house,  but  made- 
it  extremely  uncomfortable,  disagreeable,  and  unwholesome  as  s 
place  of  abode,  and  also  seriously  injured  the  business  of  tha 
store. 

This  court  has  several  times  had  occasion  to  consider  the  right* 
of  a  party  under  such  circumstances.  An  action  for  a  nuisance 
rests  on  the  same  principles  as  those  which  support  every 
other  action  of  tort.  If  the  defendant  has  committed  an  injury 
to  the  rights  or  property  of  the  plaintiffs  he  must  respond  in 
damages.  In  Dittman  v.  Repp,  50  Md.  516,  33  Am.  Rep.  325^ 
there  was  an  application  for  an  injunction  to  restrain  the  defend- 
ants from  carrying  on  a  brewery  on  Bond  street  in  the  city  of 
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Baltimore.  It  was  alleged  that  they  were  using  steam  machin- 
ery, which  produced  a  loud  and  deafening  noise,  which  was  so 
disagreeable  and  offensive  to  the  complainant  and  his  family, 
who  occupied  adjoining  premises,  that  with  due  regard  to  their 
Jiealth  and  comfort  it  would  be  impossible  for  them  to  remain 
in  the  house.  The  court,  quoting  from  Lord  Chancellor  West- 
l)ury,  in  Tipping  v.  St.  Helen's  Smelting  Co.,  11  H.  L.  Cas.  650, 
fiaid:  "If  a  man  lives  in  a  town,  of  necessity  he  must  submit  him- 
self to  the  consequences  of  ^"^  the  obligations  of  trades  which 
anay  be  carried  on  in  his  immediate  neighborhood,  which  are  ac- 
tually necessary  for  trade  and  commerce,  also  for  the  enjoyment 
of  property,  and  for  the  benefit  of  the  inhabitants  of  the  town. 
If  a  man  lives  in  a  street  where  there  are  numerous  shops,  and  a 
shop  is  opened  next  door  to  him  which  is  carried  on  in  a  fair  and 
reasonable  way,  he  has  no  ground  for  complaint  because  to  him- 
self individually  there  may  arise  much  disj3omfort  from  the  trade 
carried  on  in  that  shop."  It  also  said:  "But  still,  as  we  have 
fiaid,  there  is  a  limit  to  the  discomforts  and  annoyances  to  which 
~&  party  may  be  required  to  subject  himself  without  remedy  by  liv- 
ing in  a  city  or  a  manufacturing  district;  and  the  authorities  are 
numerous  which  hold  that  noise  alone,  if  it  be  of  such  character 
as  to  be  productive  of  actual  physical  discomfort  and  annoyance 
to  a  person  of  ordinary  sensibility,  may  create  a  nuisance,  and  be 
■the  subject  of  an  action  at  law,  or  an  injunction  from  a  court  of 
equity,  though  such  noise  may  result  from  the  carrying  on  of  a 
trade  or  business  in  a  town  or  city."  Chappell  v.  Funk,  57  Md. 
465,  was  a  bill  in  equity  for  an  injunction  to  restrain  and  pro- 
liibit  the  operation  of  a  factory  for  the  manufacture  of  vitriol, 
sulphuric  acid,  and  other  products.  The  facts  are  not  stated  in 
the  report  of  the  case.  But  a  reference  to  the  record  on  file  in 
this  court  will  show  that  Funk  owned  and  possessed  a  lot  of 
iground  in  the  city  of  Baltimore  on  which  there  were  several 
■dwelling-houses,  that  he  occupied  one  of  them  as  a  place  of 
4ibode,  and  that  the  greater  portion  of  the  lot  was  used  by  him 
:as  a  garden  in  which  he  raised  large  quantities  of  produce,  such 
«s  plants,  vines,  fruits,  and  vegetables  of  excellent  quality,  and 
that  he  had  been  in  the  habit  of  selling  them  at  high  prices  and 
had  realized  great  pecuniary  profit  in  this  way;  and  that  imme- 
diately in  the  rear  of  his  lot  there  was  the  factory  in  question, 
which  was  conducted,  controlled  and  operated  by  the  defendants, 
and  that  in  the  course  of  the  business  conducted  by  them  large 
quantities  of  smoke,  and  of  noxious,  noisome,  offensive,  and  un- 
wholesome '^''^  vapors  and  gases  were  produced  and  emitted  from 
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the  said  factory,  and  that  the  smoke  came  over  and  upon  Funk's 
said  garden  and  dwelling-house,  and  that  offensive  smells  from 
the  factory  pervaded  the  dwelling-house  and  garden,  and  that 
noxious  and  unwholesome  gases  were  diffused  over  and  upon  the 
garden  and  throughout  the  dwelling-house;  and  that  these  causes 
killed  and  destroyed  his  plants,  flowers,  and  vegetables,  and  pre- 
vented Funk  from  cultivating  his  garden  successfully  and  profit- 
ably, and  inflicted  great  pecuniary  loss  and  injury  upon  him,  and 
that  the  noxious  vapors  and  gases  corrupted  and  polluted  the  air 
and  were  greatly  deleterious  to  the  health  of  his  family,  and 
greatly  incommoded  and  annoyed  them,  and  took  away  from 
them  all  reasonable  comfort  in  the  occupation  of  their  home. 
This  court  held  that  it  was  very  clear  that  the  averments  in  the 
bill  of  complaint  were  quite  sufficient  to  warrant  the  granting  of 
relief  by  injunction.  If  there  could  be  any  doubt  of  the  reason 
for  the  decision  in  this  last-mentioned  case,  and  in  Dittman  v. 
Eepp,  50  Md.  516,  33  Am.  Eep.  325,  it  will  be  entirely  cleared 
up  by  what  was  said  in  Adams  v.  Michael,  38  Md.  123,  17  Am. 
Rep.  516,  referred  to  in  Dittman's  case,  and  made  the  basis  of  its 
decision.  In  Adams  v.  Michael,  38  Md.  123,  17  Am.  Rep.  516, 
the  court  quotes  with  approval  the  words  of  Lord  Romilly,  in 
Crump  V.  Lambert,  L.  R.  3  Eq.  Cas.  409.  His  lordship  says: 
"The  law  on  this  subject  is,  I  apprehend,  the  same  whether  it  be 

enforced    by  action  at  law  or  by  bill  in  equity There 

is,  I  apprehend,  no  distinction  between  any  of  the  cases,  whether 
it  be  smoke,  smell,  noise,  vapors  or  water,  or  any  gas  or  fluid. 
The  owner  of  one  tenement  cannot  cause  or  permit  to  pass  over, 
or  flow  into  his  neighbor's  tenement  any  one  or  more  of  these 
things  in  such  a  way  as  materially  to  interfere  with  the  ordinary 
comfort  of  the  occupier  of  the  neighboring  tenement,  or  so  as  to 
injure  his  property. *'  He  also  says:  "The  real  question  in  all 
the  cases  is  the  question  of  fact,  viz.,  whether  the  annoyance  is 
such  as  materially  to  interfere  with  the  ordinary  comfort  of 
human  existence.  This  is  what  is  established  in  St.  Helen's 
*^^i  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642."  Let  us  now 
refer  to  the  St.  Helen's  case,  which  has  always  been  considered 
a  high  authority  by  this  court.  In  that  case  the  defendant  was 
sued  for  damage  alleged  to  have  been  caused  by  smelting  works 
used  on  land  near  to  the  dwelling-house  and  lands  of  plaintiff. 
It  was  in  evidence  that  the  whole  neighborhood  was  studded 
with  manufactories  and  tall  chimneys,  that  there  was  some  alkali 
works  close  by  the  defendant's  works,  that  the  smoke  from  one 
was  quite  as  injurious  as  the  smoke  from  the  other,  that  tho 
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smoke  of  both  sometimes  united,  and  that  it  was  impossible 
to  say  to  which  of  the  two  any  particular  injury  was  attributable. 
The  fact  that  the  defendant's  works  existed  before  the  plaintifE 
bought  the  property  was  also  relied  on.  In  the  house  of  lords 
the  lord  chancellor  said  that  "the  submission  which  is  required 
from  persons  living  in  society  to  that  amount  of  discomfort 
which  may  be  necessary  for  the  legitimate  and  free  exercise  of 
the  trade  of  their  neighbors  would  not  apply  to  circumstances, 
the  immediate  result  of  which  is  sensible  injury  to  the  value  of 
the  property."  And  speaking  of  an  argument  made  in  behalf 
of  the  defendant  that  the  whole  neighborhood  where  the  smelt- 
ing works  were  carried  on  was  more  or  less  devoted  to  manufac- 
turing purposes  of  a  similar  kind,  and  that  it  was  consequently 
a  fit  place  for  such  a  business,  he  said:  "That  is  not  the  meaning 
of  the  word  'suitable,'  or  the  meaning  of  the  word  'convenient,* 
which  has  been  used  as  applicable  to  the  subject.  The  word 
'suitable'  unquestionably  cannot  carry  with  it  this  consequence, 
that  a  trade  may  be  carried  on  in  a  particular  locality,  the  con- 
sequence of  which  trade  may  be  injury  and  destruction  to  the 
neighboring  property."  Lord  Cranworth  said:  "It  is  extremely 
difficult  to  lay  down  any  actual  definition  of  what  constitutes  an 
injury,  because  it  is  always  a  question  of  compound  facts,  which 
must  be  looked  to  to  see  whether  or  not  the  mode  of  carrying  on 
a  business  did  or  did  not  occasion  so  serious  an  injury  as  to  inter- 
fere with  the  comfort  of  life  and  enjoyment  of  property." 

^'^^  We  have  considered  at  a  length  which  is  perhaps  unnec- 
essary the  reasons  and  authorities,  on  which  the  opinion  of  this 
court  is  founded  on  questions  of  the  character  presented  in 
this  case.  We  have  done  so,  because  we  perceived  from  the  argu- 
ment that  the  principle  was  very  important  to  the  appellant  in 
this  case.  We  have  not  meant,  however,  to  imply  any  dissatis- 
faction with  the  decision  in  Susquehanna  etc.  Co.  v.  Malone, 
73  Md.  268,  25  Am.  St.  Kep.  595,  in  which  the  same  fertilizer 
company  was  appellant.  That  decision  was  approved  in  Euler 
V.  Sullivan,  75  Md.  616,  32  Am.  St.  Rep.  420,  and  we  have 
no  doubt  of  its  correctness.  In  the  opinion  it  was  said:  "So 
we  take  the  law  to  be  well  settled  that,  in  actions  of  this  kind, 
the  question  whether  the  place  where  the  trade  or  business 
is  carried  on,  is  a  proper  and  convenient  place  for  the  pur- 
pose, or  whether  the  use  by  the  defendant  of  his  own  land 
is,  under  the  circumstances,  a  reasonable  use,  are  questions 
which  ought  not  to  be  submitted  to  the  finding  of  the  jury." 
In  the  rejected   prayer  on   the  part  of  the   defendant  it   was 
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proposed  to  instruct  the  jury  in  determining  the  question 
of  substantial  injury  to  the  plaintiff's  house,  that  they  should 
take  into  consideration  the  locality  and  surrounding  circum- 
stances, and  other  matters  which  appear  in  the  prayer  which 
we  have  already  quoted  in  full,  and  which  need  not  be  re- 
peated here.  The  jury  are  not  told  what  exculpatory  inference 
they  would  be  at  liberty  to  draw  from  these  matters  after  they 
had  taken  them  into  consideration.  But  they  were  to  consider 
them  in  determining  whether  the  injury  was  substantial  or  not. 
Manifestly  none  of  them  could  have  any  tendency  to  show 
whether  the  injury  to  the  house  was  great  or  small.  One  of  the 
plaintiffs  testified  that  the  house  had  entirely  "gone  to  rack"; 
that  the  gases  had  affected  the  paint  on  the  house,  and  made  the 
shingles  on  the  roof  loose  by  eating  the  nails;  and  that  the  tin 
roof  on  the  stable  had  been  eaten  up.  Both  of  the  plaintiffs  tes- 
tified that  the  gases  from  the  factory  made  living  in  the  house 
extremely  uncomfortable  and  unhealthy.  The  wife  testified  that 
customers  had  ceased  coming  to  the  store  on  account  of  the  gas 
and  fumes  and  that  they  had  '*'''*  nearly  broken  it  up.  This  evi- 
dence, if  believed  by  the  jury,  would  justify  them  in  finding  sub- 
stantial injury  to  the  rights  of  the  plaintiff  without  any  regard 
whatever  to  the  locality.  It  is  not  in  any  maimer  countervailed 
or  weakened  by  any  of  the  matters  suggested  for  the  considera- 
tion of  the  jury  in  the  rejected  prayer.  The  proper  question  for 
the  jury  was  whether  the  operation  of  the  factory  interfered 
with  the  reasonable  and  comfortable  enjoyment  by  the  plaintiffs 
of  their  property;  or  occasioned  material  injury  to  the  property 
itself.  The  finding  of  these  facts  depended  on  the  evidence  ap- 
plicable to  them,  and  not  on  locality  or  any  other  matter  em- 
braced in  the  rejected  prayer. 
Judgment  afiBrmed. 

NUISANCE  —  LAWFUL  BUSINESS  —  WHEN  BECOMES.  —  A 
trade  or  business,  though  lawful  and  useful,  Is  a  nuisance  if  it  inter- 
feres with  the  reasonable  enjoyment  of  neighboring  property,  or  in- 
.iures  the  property  itself:  Note  to  Kaje  v.  Chicago  etc.  Ry.  Co.,  47 
Am.  St.  Rep.  629,  630.  A  business  which  is  not  a  nuisance  per  se 
may  become  such  by  reason  of  the  particular  locality  In  which  it  Is 
situated,  as  where  a  coal  shed  is  located  in  the  heart  of  a  city,  in  the 
midst  of  stores  and  dwellings,  and  so  operated  as  to  make  grating 
and  grinding  noises,  and  to  scatter  dust  and  dirt,  to  the  injury  and 
discomfort  of  the  occupants  of  adjoining  property:  Wylle  v.  Elwood. 
134  111.  281;  23  Am.  St.  Rep.  673,  and  note;  or  where  a  machine  and 
blacksmith  shop  Is  located  in  a  district  occupied  by  costly  residences: 
McMorran  v.  Fitzgerald.  106  Mich.  649;  58  Am.  St.  Rep.  511.  and 
note.  See  Rogers  v.  Philadelphia  Traction  Co.,  182  Pa.  St.  473;  61 
Am.  St  Rep.  718,  and  note.    And  It  Ib  no  defense  that  such  a  busl- 
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ness  is  lawful,  and  useful  to  the  public,  and  the  best  and  most  ap- 
proved methods  and  appliances  are  used  In  Its  conduct  and  manage- 
ment: Euler  V.  Sullivan,  75  Md.  616;  32  Am.  St  Rep,  420,  and  note. 
What  degree  or  amount  of  discomfort  Is  necessary  to  constitute  a 
nuisance  must  be  determined  by  the  circumstances  of  each  case: 
Ross  V.  Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  654,  and  note.  See  ex- 
tended notes  to  Rouse  v.  Martin,  51  Am.  Rep.  467-476,  and  Appeal  of 
Pennsylvania  Lead  Co.,  42  Am.  Rep.  540-642. 
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Heller  v.  Chicago  &  Grand  Trunk  Railway  Co. 

[109  Michigan,  bS.] 

A  CARRIER  OF  LIVESTOCK  is  not  liable  as  a  common  car- 
rier. 

CARRIERS.— A  shipper  of  livestocli  assumes  all  the  ordinary 
rislis  of  transportation,  including  that  resulting  from  Its  restlessness, 
viciousness,  exhaustion,  hunger,  and  thirst,  and  also  from  jars  and 
concussions  induced  by  the  stopping  and  starting  of  the  train,  and 
where  responsible  for  the  number  placed  in  a  car,  he  also  assumes 
all  risljs  arising  from  its  overcrowded  condition. 

A  CARRIER  OF  LIVESTOCK  OWES  TO  THE  SHIPPER 
the  duty  to  transport  the  car  and  its  contents  with  ordinary  pru- 
dence, skill,  and  care,  and  with  reasonable  dispatch. 

CARRIERS— LIVESTOCK.— A  shipper  of  livestock,  where  It 
Is  the  custom  of  shippers  to  send  a  caretaker,  who  fails  to  comply 
with  this  custom,  assumes  all  the  risk  of  injury  resulting  therefrom. 
He  has  no  right  to  assume  that  the  conductor  or  brakeman  of  the 
train  will  perform  the  duties  of  caretakers  of  his  stock,  and  hence 
cannot  recover  for  losses  suffered  through  their  failure  to  do  so. 

.TURY  TRIAL— INSTRUCTIONS.— Where  a  complaint  con- 
tains several  grounds  of  negligence,  it  Is  the  duty  of  the  court  to 
instruct  the  jury  as  to  those  upon  which  alone  a  recovery  may  be 
based,  and  to  eliminate  all  others. 

NEGLIGENCE— DAMAGE  FROM— ONUS  OF  PROVING.— 
Where  a  plaintiff  relies  upon  the  negligence  of  the  defendant  as  pro- 
ducing an  injury,  and  it  Is  apparent  that  if  such  negligence  existed 
and  inflicted  injury,  injury  was  also  suffered  through  the  negligence 
of  the  plaintiff  himself,  it  is  incumbent  on  him  to  prove  what  Injury 
or  damage,  if  any,  was  due  to  the  negligent  act  of  the  defendant  of 
which  complaint  is  made. 

Action  to  recover  for  cattle  killed  and  injured  while  being 
transported  over  the  defendant's  railway.  They  were  loaded  in 
a  car  thirty-two  feet  long  and  eight  feet  wide  by  the  plaintiff 
himself,  there  being  twenty-four  head  of  the  average  weight  of 
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one  thousand  and  seventy-five  pounds.  They  were  not  longer 
en  route  than  usual,  and  the  plaintiff  did  not  send  any  caretaker 
to  look  after  them.  No  negligence  in  the  management  of  the 
train  was  shown.  During  the  transit,  the  conductor  became 
satisfied  that  the  car  was  too  small  for  the  stock,  and  procured 
a  larger  car  in  which  they  were  placed,  and  also  caused  them 
to  be  unloaded,  rested,  and  fed.  Some  of  them,  however,  died, 
and  others  were  bruised  and  otherwise  injured.  The  plaintiff 
recovered  judgment,  and  the  defendant  appealed. 

L.  C.  Stanley,  E.  W.  Meddaugh,  and  Geer  &  Wilson,  of  coun- 
sel, for  the  appellant. 

Ferdinand  Brucker  and  Chauncey  H.  Gage,  for  the  appellee. 

'^'^  GRANT,  J.  It  is  of  importance  to  state  what  grounds  of 
negligence  are  set  forth  in  the  declaration.  They  are  as  follows: 
1.  Delay  in  transit;  2.  Failure  to  feed,  water,  and  properly  care 
for  them;  3.  In  keeping  them  in  the  car  from  7  o'clock  on  March 
14th  until  10  o'clock  on  March  16th,  without  food,  water,  care,  or 
opportunity  to  lie  down,  and  without  adequate  protection  from 
the  cold;  4.  Placing  them  in  the  car  in  a  cramped  and  uncom- 
fortable position. 

The  declaration,  in  summing  up  the  cause  of  the  injury,  states 
that  it  was  "occasioned  by  the  delay,  and  by  said  cold,  and  want 
of  food,  water,  care,  and  room." 

Upon  these  allegations,  or  some  of  them,  must  rest  the  plain- 
tiff's right  of  recovery. 

We  will  first  note  those  which  must  be  eliminated:  (a)  Plain- 
tiff suffered  nothing  by  delay,  and  did  not  upon  the  trial,  and 
does  not  now,  ask  recovery  upon  that  basis;  (b)  The  cattle  were 
not  kept  in  the  car,  as  charged,  but  were  removed  and  fed  and 
watered  within  the  time  required  by  the  interstate  commerce  law 
of  the  United  States:  U.  S.  Rev.  Stats.,  sec.  4386.  They  were 
properly  watered  and  fed.  Those  in  charge  of  the  cattle  at  Ban- 
croft •***  so  testified.  There  is  no  evidence  to  the  contrary,  and 
nothing  to  impeach  the  witnesses;  (c)  He  cannot  recover  for 
want  of  room.  If  the  car  was  overloaded,  this  was  his  own  fault. 
Plaintiff  conceded  this,  and  claimed  that  the  car  was  not  over- 
loaded. The  court  properly  instructed  the  jury  that,  if  overload- 
ing was  the  cause  of  the  injury,  plaintiff  could  not  recover;  (d) 
Defendant  was  not  responsible  for  any  injury  from  the  cold 
weather,  nor  was  there  any  evidence  that  the  cattle  suffered  from 
the  cold. 
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There  is,  therefore,  left  only  the  question  whether  the  defend- 
ant performed  its  duty  in  properly  caring  for  the  animals,  for 
want  of  care  is  the  only  basis  upon  which  a  recovery  can  be  had. 
It  is  not  alleged  or  claimed  that  there  was  negligence  in  the  man- 
agement of  the  train.  This  brings  us  to  the  important  ques- 
tions: What  risk  did  plaintiff  assume?  And  what  duty  did  de- 
fendant owe  to  plaintiff  in  the  care  of  the  property  committed 
to  it  for  transportation?  The  court  instructed  the  jury  that  the 
defendant  was  not  liable  as  a  common  carrier.  Such  has  been 
the  rule  in  this  state  for  the  past  twenty-five  years:  Michigan 
Southern  etc.R.  E.  Co.  v.  McDonough,  21  Mich,  165;  4  Am.  Rep. 
466.  The  able  opinion  in  that  case  was  written  by  the  late  Mr. 
Justice  Christiancy,  and  is  exhaustive  in  both  its  reasoning  and 
the  authorities  cited.  While  it  is  usually  sufficient  to  refer  to 
the  authority,  yet  the  reason  there  given  is  so  cogent  and  forcible 
in  its  application  to  this  case  that  I  am  constrained  to  quote 
parts  of  it: 

"Animals  have  wants  of  their  own  to  be  supplied;  and  this 
is  a  mode  of  conveyance  at  which,  from  their  nature  smd  habits, 
most  animals  instinctively  revolt;  and  cattle  especially,  crowded 
in  a  dense  mass,  frightened  by  the  noise  of  the  engine,  the  rat- 
tling, jolting,  and  frequent  concussions  of  the  cars,  in  their  fren- 
zy, injure  each  other  by  trampling,  plunging,  goring,  or  throwing 
down;  and  frequently,  on  long  routes,  their  strength  exhausted 
**®  by  hunger  and  thirst,  fatigue,  and  fright,  the  weak  easily  fall 
and  are  trampled  upon,  and,  unless  helped  up,  must  soon  die. 
Hogs,  also,  swelter  and  perish.  It  is  a  mode  of  transportation 
which,  but  for  its  necessity,  would  be  gross  cruelty,  and  indict- 
able as  such.  The  risk  may  be  greatly  lessened  by  care  and 
vigilance,  by  feeding  and  watering  at  proper  intervals,  by  getting 
up  those  that  are  down,  and  otherwise.  But  this  imposes  a  de- 
gree of  care  and  an  amount  of  labor  so  different  from  what  is 
required  in  reference  to  other  kinds  of  property  that  I  do  not 
think  this  kind  of  property  falls  within  the  reasons  upon  which 
the  common-law  liability  of  common  carriers  was  fixed." 

The  court  further,  in  discussing  what  these  carriers  would 
naturally  do  if  they  were  common  carriers,  or  held  themselves 
cut  as  such,  said  that: 

"They  [the  carriers]  must  employ  a  corps  of  men  skilled  in 
the  care  and  management  of  stock,  a  business  quite  foreign  in 
its  character  from  that  of  operating  a  railroad,  and  they  must 
make  many  other  provisions  to  guard  against  injury  and  risk 
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which  are  not  required  for  other  property  generally  transported 
by  railroads. 

"Now,  we  must  shut  our  eyes  to  what  is  notorious  to  all  busi- 
ness men,  or  we  must  take  judicial  notice,  as  I  think  we  are 
bound  to  do,  that  this  is  not  the  mode,  and  such  are  not  the 
principles,  upon  which  this  great  and  rapidly  increasing  busi- 
ness, of  transporting  livestock  to  an  eastern  market  is  generally, 
if  at  all,  done  upon  the  railroads  of  this  state  (if,  in  fact,  in  any 
other  of  the  western  states). 

"I  think  we  are  also  bound  to  know  that,  if  this  business  were 
done  in  this  mode  and  upon  these  principles,  and  could  be  done 
in  no  other  way,  and  the  railroads  were  to  be  held  responsible 
as  insurers  for  all  damages  not  caused  by  the  act  of  God  or  the 
public  enemies  (which  is  strictly  the  common-law  liability),  or 
by  the  viciousness  of  some  particular  animal  or  animals  in  the 
mass,  which  would  be  a  ludicrous  distinction  applied  to  a  carload 
of  cattle,  or  for  all  such  as  might  be  prevented  by  human  agency, 
the  railroad  companies,  to  indemnify  themselves  against  such 
risks  and  the  extraordinary  expenses  of  this  mode  of  doing  the 
business,  must,  of  course,  demand  a  much  higher  freight;  and,  if 
they  can  be  compelled  to  carry  at  all  in  this  way,  they  must 
provide  themselves  with  all  the  conveniences  I  have  ****  men- 
tioned, and  keep  on  hand  a  special  corps  of  experienced  stock- 
men; and,  being  compelled  to  keep  them,  and  having  gone  to  the 
expense  of  the  necessary  conveniences,  it  would  then  be  for  their 
interest  to  charge  the  higher  freight  in  all  cases,  and  refuse  to 
carry  upon  any  other  terms.  And,  in  this  manner,  those  who 
would  prefer  to  take  the  care  and  risk  upon  themselves  for  a 
lower  freight  would  be  deprived  of  the  opportunity. 

"The  law  of  common  carriers  is  founded  mainly  upon  consid- 
erations of  public  policy,  and  these  considerations,  therefore, 
should  not  be  overlooked.  On  the  other  hand,  if  the  drover, 
with  a  sufficient  force  of  his  own  men,  experienced  in  the  proper 
management  of  the  cattle,  goes  upon  the  same  train  free  of 
charge,  in  a  drover's  car,  provided  for  that  purpose,  and  has 
the  entire  charge,  care,  and  management  of  the  cattle,  and  the 
responsibility  for  care  and  injury  incident  to  that  mode  of  trans- 
portation, the  company  only  furnishing  the  proper  cars  and 
motive  power,  and  being  responsible  only  for  their  sufficiency, 
and  the  proper  mode  of  making  up  and  running  the  train,  it  is 
manifest  there  will  be  much  less  liability  to  injury  or  loss,  and 
that  the  companies  can  afford  to  carry  the  cattle  at  greatly  re- 
duced rates.     This,  undoubtedly,  is  the  mode,  substantially,  in 
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which  this  branch  of  business  is  carried  on  generally  npon  the 
railroads  of  this  state,  and  probably  other  western  states,  so  far 
as  relates  to  the  transportation  of  cattle  to  an  eastern  market — 
sometimes  by  special  contract,  setting  forth  the  terms,  as  in  a  bill 
of  lading,  receipt,  or  ticket,  and  sometimes  only  by  the  uniform 
course  of  business  as  adopted  by  the  company,  and  acted  upon 
by  their  employers." 

Plaintiff  assumed  all  the  ordinary  risks  of  transportation,  and 
all  injury  which  resulted  from  the  cramped  and  crowded  condi- 
tion of  the  cattle,  from  their  restiveness,  viciousness,  exhaustion, 
hunger  and  thirst  during  their  transportation,  and  also  from  the 
jars  and  concussions  incident  to  starting  and  stopping  the  train. 

The  defendant  owed  the  duty  to  transport  the  car  and  its  con- 
tents with  ordinary  prudence,  skill,  and  care,  and  with  reason- 
able dispatch.  It  was  understood,  and  was  a  part  of  the  con- 
tract, that  the  car  was  to  be  transported  within  the  usual  time 
of  from  twenty-four  to  thirty-two  hours,  and  that  the  defend- 
ant was  under  no  obligation  to  unload,  ®^  water,  and  feed 
the  cattle  if  transported  within  that  time.  Upon  ascertaining 
that  plaintiff  had  no  one  in  charge  of  the  cattle,  it  would  un- 
doubtedly have  been  the  duty  of  the  defendant  to  unload  and 
water  and  feed  them  when,  from  any  cause,  it  was  unable  to 
transport  and  deliver  them  within  the  usual  time.  The  defend- 
ant, upon  ascertaining  the  condition  of  the  cattle  (whether  be- 
cause the  conductor  found  that  he  could  not  deliver  them  with- 
in the  usual  time,  or  not,  is  immaterial),  unloaded  and  took  care 
of  the  cattle  in  a  proper  manner.  In  doing  this  it  performed 
its  entire  duty  toward  the  plaintiff. 

The  court  instructed  the  jury  that  the  custom  of  the  shipper 
to  send  a  caretaker  was  universal,  that  it  was  established  beyond 
controversy,  that  it  applied  to  this  case,  that  it  became  a  part 
of  the  contract,  and  that  plaintiff  was  bound  by  it.  The  court 
failed  to  instruct  the  jury  as  to  the  effect  of  this  custom.  The 
plaintiff  assumed  all  those  risks  and  injuries  resulting  from  his 
failure  to  comply  with  this  custom  to  send  a  caretaker.  One 
of  the  principal  reasons  why  some  one  should  be  employed  to 
keep  constant  watch  of  animals,  while  in  these  cars,  is  that  it  is 
dangerous  for  one  to  lie  down.  It  is  therefore  necessary  that 
all  be  kept  standing,  and  if  one  gets  down,  that  he  should  be 
gotten  up  as  soon  as  possible.  The  danger  from  one  lying  down 
is  apparent.  He  is  apt  to  be  trampled  upon,  his  flesh  bruised 
and  bones  broken,  and  he  is  also  a  constant  menace  to  those 
that  are  standing.     The  plaintiff  not  only  did  not  send  such  a 
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caretaker,  but  he  did  not  request  the  defendant  to  assume  such 
care,  did  not  notify  it  that  he  was  sending  no  caretaker,  nor  re- 
quest its  agents  in  charge  of  the  train  to  exercise  any  super- 
vision or  care  over  them.  He  therefore  assumed  all  the  risks 
from  the  failure  upon  his  part  to  comply  with  the  custom.  This 
•custom  was  recognized  by  this  court  as  early  as  1867:  McMillan 
T.  Michigan  etc.  E.  E.  Co.,  16  Mich.  109;  93  Am.  Dec.  208. 
The  conductor  and  brakeman  of  this  train  had  other  constant 
^**  and  important  duties  to  perform  in  its  management.  To 
impose  upon  them  the  additional  duty  of  looking  after  twenty- 
four  cars  of  livestock,  and  to  see  that  the  animals  were  kept  in 
proper  condition  and  position,  would  be  unreasonable,  and  not  a 
•duty  assumed  by  this  defendant.  The  rates  of  transportation 
are  fixed  with  a  view  to  the  universal  custom  that  the  shipper 
must  perform  this  duty,  if  he  desires  it  to  be  performed,  or  make 
a  special  contract  with  the  carrier  to  do  so:  Kimball  v.  Eutland 
etc.  E.  E.  Co.,  26  Vt.  258;  62  Am.  Dec.  567.  Now,  it  is  evi- 
dent that  such  a  caretaker  could  have  watched  these  cattle,  and 
prevented  this  injury,  whether  they  were  overloaded  or  not. 
For  this  neglect  the  plaintiff  alone  is  responsible,  and  it  bars  his 
recovery.  In  German  v,  Chicago  etc.  E.  E.  Co.,  38  Iowa,  127, 
the  defendant  was  held  liable  because  it  shipped  some  of  the 
plaintiff's  cars  without  notice  to  him,  and  thus  prevented  him 
from  accompanjring  them  as  he  intended.  The  defendant  was 
properly  held  liable  for  not  taking  the  care  which  the  owner 
■would  have  taken,  had  he  not  been  prevented  from  accompany- 
ing the  train. 

It  is  insisted  by  the  defendant  that  this  car  was  overloaded, 
iiiat  this  caused  the  injury,  and  that  such  overloading  was  negli- 
gence per  se.    As  already  shown,  the  plaintiff  alone  was  respon- 
sible for  the  manner  of  loading.     Nine  witnesses,  experienced 
in  the  transportation  of  cattle,  testified  that  the  car  was  over- 
loaded.    The  plaintiff,  his  agent  who  shipped  them,  and  two 
other  witnesses  gave  their  opinions  that  the  car  was  not  over- 
^loaded.     The  plaintiff  admitted  that  it  would  have  been  im- 
possible to  get  another  animal  into  the  car.     One  of  plaintiff's 
^tnesses  had  had  experience  from  1871  to  1876,  in  the  summer 
•  time,  in  shipping  and  driving  cattle  in  the  Indian  territory.     His 
impression  was  that  the  cars  which  were  then  used  were  thirty- 
three  feet  long,  but  he  said  he  might  be  mistaken.     He  would 
:not  say  that  even  twenty-seven  cattle  were  too  many  to  put  in 
vsuch  a  car.     He  also  testified  that  it  would  be  dangerous  to  ship 
»cattle  without  some  one  in  charge  of  them.     The  conductor, 
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"*  upon  investigation,  determined  that  the  car  was  too  small, 
and  put  his  company  to  the  expense  of  sending  a  larger  one  with 
which  to  complete  the  journey.  Aside  from  the  opinions  of 
the  witnesses,  the  fact  is  that,  when  these  cattle  were  placed  in 
the  customary  manner,  crosswise  of  the  car,  each  one  had  only 
sixteen  and  one-half  inches  in  which  to  stand,  and  that,  whether 
standing  crosswise  or  in  any  other  manner,  each  animal  had  but 
eleven  square  feet  of  room.  It  requires  the  opinion  of  no  witness 
to  inform  us  that  each  animal  was  more  than  sixteen  and  one-half 
inches  in  thickness,  and  that  they  could  not  stand  in  this  crowd- 
ed condition  without  their  ribs  being  compressed  within  a  space 
less  than  their  natural  limits.  Animals  so  situated  are  com- 
pletely helpless,  and  the  weaker  ones  must  soon  become  ex- 
hausted, and  fall  down.  One  had  died  and  the  two  others  which 
were  down  lay  apparently  lifeless  before  they  had  been  in  transit 
twenty-four  hours.  Speaking  for  myself,  I  do  not  hesitate  to 
say  that  such  loading  was  negligence  per  se,  and,  under  the  laws 
of  this  state,  would  be  indictable  as  cruelty  to  animals.  Inas- 
much, however,  as  the  determination  of  this  question  is  not 
essential,  and  some  of  my  brethren  are  of  the  opinion  that  there 
was  a  conflict  of  evidence,  which  was  proper  for  the  determina- 
tion of  the  jury,  we  do  not  pass  upon  it.  Under  the  case  made 
by  the  evidence,  the  court  should,  as  requested,  have  directed  a 
verdict  for  the  defendant. 

It  is  contended  that  it  was  negligence  for  the  defendant  to 
place  the  body  of  the  dead  steer  in  the  car  at  Bancroft,  and  that 
injury  resulted  from  this  act.  It  is  evident  that  most  of  the 
injury  was  done  before  the  original  car  reached  Bancroft,  and, 
as  already  stated,  the  plaintiff  was  responsible  for  this.  It  is  im- 
possible to  determine  what,  if  any,  injury  was  caused  after  the 
car  left  Bancroft.  If  this  act  was  negligence  it  was  clearly  the 
duty  of  the  plaintiff  to  show  what  injury,  if  any,  resulted  there- 
from. He  could  not,  in  any  event,  recover  for  an  injury,  part  of 
which  was  caused  by  his  own  neglect,  without  showing  **  that 
which  resulted  from  defendants  subsequent  negligence.  No 
such  act  of  negligence  is  alleged,  and  quaere  whether  he  can  re- 
cover without  alleging  it.  Plaintiff  knew  the  position  of  this 
dead  animal  in  the  car  when  delivered,  and,  knowing  it,  there  is 
much  force  in  the  position  that  he  should  have  alleged  it. 

In  the  event  of  a  new  trial,  it  is  proper  to  note  some  other  er- 
rors that  were  committed,  upon  the  basis  that  a  case  may  be  made 
which  should  be  left  to  the  jury.  The  court  failed  to  instruct 
the  jury,  as  it  should  have  done,  what  acts  charged  in  the  dec- 
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laration  should  be  eliminated  from  their  consideration.  The 
court  left  it  to  the  jury  upon  the  general  statement  that  the  de- 
fendant was  liable  "if  it  did  not  give  that  care  to  the  cattle  which 
it  should  have  given,  and  did  not  handle  them  with  that  degree 
of  care  to  convey  them  safely  and  without  injury."  Where  a  dec- 
laration contains  several  grounds  of  negligence,  it  is  the  duty  of 
the  court  to  instruct  the  jury  as  to  those  upon  which,  alone,  re- 
covery can  be  based,  and  to  eliminate  the  others.  The  court 
should,  as  requested,  have  instructed  the  jury  that  the  defendant 
did  not  undertake  to  render  the  additional  service  of  watching 
and  starting  the  cattle  up,  so  as  to  prevent  any  sinking  down  and 
getting  under  the  feet  of  the  others,  or  prevent  their  unduly 
crowding  and  injuring  one  another;  that  plaintiff  assumed  any 
damage  or  loss  that  might  be  occasioned  by  want  of  an  attendant, 
and  also  all  that  resulted  from  the  nature,  restiveness,  and  vi- 
ciousness  of  the  animals. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

Long,  C.  J.,  Hooker  and  Moore,  JJ.,  concurred  with  Grant,  J. 

Montgomery,  J.,  concurred  in  the  result. 

NEGLIGENCE— BURDEN  OP  PROOF— CONTRIBUTORY  NEG- 
LIGENCE.—Contributory  negligence  will  not  defeat  a  recovery 
where  such  negligence  preceded  the  in  jury,,  and  was  known  to  the 
dpfendant,  who,  by  the  exercise  of  ordinary  and  reasonable  care, 
could  have  avoided  the  injury:  Keefe  v.  Chicago  etc.  Ry.  Co.,  92 
Iowa,  182;  54  Am.  St.  Rep.  542.  The  burden  of  proving  negligence 
rests  upon  him  who  alleges  It:  Murray  v.  Missouri  etc.  Ry.  Co.,  101 
Mo.  236;  20  Am.  St.  Kep.  601;  Cosulich  v.  Standard  Oil  Co.,  122  N.  Y. 
118:  19  Am.  St.  Rep.  475,  and  note;  Gibson  v.  City  of  Huntington,  38 
W.  Va.  177;  45  Am.  St.  Rep.  85.3,  and  note. 

NEGLIGENCE— INSTRUCTIONS  CONCERNING.— It  Is  sufficient 
for  the  court  to  state,  in  its  charge  to  the  jury,  the  law  of  negligence 
as  applied  to  the  facts  of  the  case:  Taylor  etc.  Ry.  Co.  v.  Taylor,  79 
Tex.  104;  23  Am.  St.  Rep.  316.  Spe  Louisville  etc.  Ry.  Co.  v.  Brant- 
ley, 96  Ky.  297;  49  Am.  St.  Rep.  291. 

Respective  Duties  of  Carriers  and  Shippers  of  liivestook.* 
Carriers  of  Livestock  Are  Common  Carriers.— The  liability  of  carriers 
of  live  animals  Is  thoroughly  discussed  In  an  elaborate  note  to  Clarke 
V.  Rochester  etc.  R.  R.  Co.,  67  Am.  Dec  208-217,  from  which  it  clear- 
ly appears  that  the  duties  and  liabilities  Imposed  on  common  car- 
riers, in  such  cases,  are  generally  treated  as  Inseverable;  but  the 
plain  reason  for  this  is  that  a  failure  of  duty  resulting  In  loss  to  the 
shipper  fixes  liability.  As  usually  treated,  the  respective  duties  of 
carriers  and  shippei-s  of  livestock  are  to  be  inferred  from  statements 
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made  as  to  what  are  their  respective  liabilities.  The  object  of  this 
note  is  to  state  those  duties  directly,  without  discussing  at  length 
the  liability  which  follows  a  failure  to  perform  them. 

The  doctrine  that  carriera  of  animals  are  liable  as  common  car- 
riers, in  the  absence  of  an  express  contract  limiting  liability,  has 
been  distinctly  and  unequivocally  rejected  in  the  state  of  Michigan. 
In  that  state  a  railroad  company  is  not  a  common  carrier  of  livestock 
unless  it  has  held  itself  out  as  such.  There  is,  consequently,  no  duty 
there  to  accept  livestock  for  transportation,  and  no  liability  for  re- 
fusing to  do  so:  See  note  to  Clarke  v.  Rochester  etc.  R.  R.  Co.,  67 
Am.  Dec.  20S,  200;  Lake  Shore  etc.  R.  R.  Co.  v.  Perkins,  25  Mich. 
329;  12  Am.  Rep.  275;  Michigan  etc.  R.  R.  Co.  v.  McDonough,  21 
^fich.  165;  4  Am.  Rep.  466;  Great  Western  etc.  Ry.  Co.  v.  Hawkins, 
is  Mich.  427.  It  has  also  been  held  in  Tennessee  that  railroad  com- 
panies are  not  bound  as  common  carriers  of  livestock:  Baker  v. 
Louisville  etc.  R.  R.  Co.,  10  Lea,  304.  But  in  other  states  the  general 
rule  is,  that  the  carriers  undertaking  the  transportation  of  animals 
are  common  carriers,  subject  to  the  same  responsibilities  imposed  by 
law  on  carriers  of  other  property,  except  as  this  may  be  modified  by 
special  contract,  or  by  the  Inherent  character  of  such  property.  In 
other  words,  there  Is  a  common-law  duty  to  deliver  the  animals 
safely,  but  no  liability  for  loss  or  Injury  resulting  from  their  nature 
or  proi>ensIties.  If  the  loss  or  Injury,  for  which  a  recovery  of 
damages  Is  sought,  was  not  connected  with  the  conduct,  character, 
or  propensities  of  the  animals  undertaken  to  be  carried,  the  ordinary 
responsibility  of  the  carrier  should  attach:  Note  to  Clarke  v.  Roches- 
ter etc.  R.  R.  Co.,  67  Am.  Dec.  208;  South  etc.  R.  R.  Co.  v.  Hen- 
leln,  52  Ala.  606;  23  Am.  Rep.  578;  Covington  Stock- Yards  Co.  v. 
Keith,  139  U.  S.  128.  184;  McCune  v.  BurUngton  etc.  R.  R.  Co.,  52 
Iowa,  600;  Kinnick  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  665;  Missouri 
Pac.  Ry.  Co.  v.  Harris,  67  Tex.  166;  Bamberg  v.  South  Carolina 
R.  R.  Co.,  9  S.  C.  61;  30  Am.  Rep.  13;  Kimball  v.  Rutland  etc.  R.  R. 
Co..  26  Vt.  247;  62  Am.  Dec.  567;  Fordyce  v.  McFlynn,  56  Ark.  424; 
St.  Louis  etc.  Ry.  v.  Lesser,  46  Ark.  236;  Myrick  v.  Michigan  Cent. 
R.  R.  Co.,  107  U.  S.  102;  Atchison  etc.  B.  R.  Co.  v.  Washburn,  5 
Neb.  117;  Maslin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180;  35  Am. 
Rep.  748;  note  to  Nashville  etc.  Ry.  Co.  v.  Heggie,  22  Am.  St.  Rep. 
456.  In  Wisconsin,  the  rule  is  stated  thus:  A  railroad  company 
engaged  in  transporting  livestock  over  Its  road,  and  accustomed 
to  furnish  suitable  cars  therefor,  upon  reasonable  notice,  whenever 
within  its  power  to  do  so,  and  holding  Itself  out  to  the  public  as 
such  carrier  for  hire  upon  the  terms  and  conditions  prescribed  in 
the  written  contracts  with  shippers,  Is  a  common  carrier  of  live- 
stock, with  such  restrictions  and  limitations  of  Its  common-law  lia- 
bility as  arise  from  the  Instincts,  habits,  propensities,  wants,  ne- 
cessities, vices,  or  locomotion  of  such  animals  under  such  contracts 
of  carriage:  Ayres  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  372;  5  Am.  St 
Rep.  226.  The  fact  that  a  railroad  company  undertakes  to  carry 
livestock  for  hire  establishes  its  relation  as  a  common  carrier,  with 
the  duties  and  obligations  which  grow  out  of  it:  Atchison  etc.  R.  R. 
CJo.  V.  Washburn,  5  Neb.  117. 

Duty    to    Receive    and    Carry.— With    the    foregoing    recognized 
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limitations  upon  the  duty  and  responsibility  of  carriers  of  live- 
Btock,  the  rule  Is  that  they  must  receive  and  transport  live  animals 
as  other  property:  Gulf  etc.  Ry.  Co.  v.  Trawick,  68  Tex.  314;  2  Am. 
St  Rep.  494;  Ballentine  v.  North  Missouri  R,  R.  Co.,  40  Mo.  491; 
93  Am.  Dec.  315;  and,  after  a  carrier  has  received  livestock  for 
transportation,  it  becomes  an  insurer  of  the  animals,  as  in  case  of 
other  property  which  it  is  bound  to  transport,  against  loss  from 
any  cause  except  the  act  of  God,  the  public  enemy,  the  act  of  the 
owner,  or  the  vicious  propensities  or  inherent  character  of  the  ani- 
mals themselves:  Gulf  etc.  Ry.  Co.  v.  Trawick,  68  Tex.  314;  2  Am. 
St.  Rep.  494;  Agnew  v.  Steamer  Contra  Costa,  27  Cal.  425;  87  Am. 
Dec.  87;  Texas  Pac.  Ry.  Co.  v.  Nicholson,  61  Tex.  491,  495;  Nashville 
etc.  R.  R.  Co.  V.  Jackson,  6  Helsk.  271,  273;  Black  v.  Chicago  etc. 
R.  R.  Co.,  30  Neb.  197;  St,  Louis  etc.  Ry.  v.  Lesser,  46  Ark.  236; 
Maslln  V.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180;  35  Am.  Rep.  748; 
though  It  has  been  said  that  the  carrier  Is  not  an  Insurer,  In  the 
broad  sense  of  that  terni:  East  Tennessee  etc.  R.  R.  Co.  v.  Johnston, 
75  Ala.  596;  51  Am.  Rep.  489;  Louisville  etc.  R,  R.  Co.  v.  Hedger,  9 
Bush,  645;  15  Am.  Rep.  740.  The  modification  of  the  carrier's  com- 
mon-law duty,  that  he  Is  not  an  Insurer,  Is  probably  understood  to 
mean  no  more  than  that  the  carrier  is  not  answerable  for  injuries 
resulting  without  his  fault  from  the  Inherent  nature  and  propensi- 
ties of  the  animals  themselves.  Notwithstanding  the  different 
phraseology  used  in  discussing  the  question  as  to  whether  a  carrier 
of  livestock  is  an  insurer  or  not,  we  do  not  understand  that  there  la 
any  real  conflict  of  authority  upon  the  matter:  See  Lindsley  v.  Chi- 
cago etc.  Ry.  Co.,  36  Mlnm.  539;  1  Am.  St.  Rep.  692;  Louisville  etc. 
Ry.  Co.  v.  Bigger,  66  Miss.  319. 

It  Is  the  duty  of  a  railroad  company  receiving  livestock  for  car- 
riage to  transport  the  animals  within  a  reasonable  time  after  re- 
ceiving them:  Pennsylvania  Co.  v.  Clark,  2  Ind.  App.  146;  Illinois 
Cent.  R.  R.  Co.  v.  Simmons.  49  111.  App.  443;  note  to  Clarke  v. 
Rochester  etc.  R.  R.  Co., 67  Am.  Dec.  213;  though  It  cannot  be  said, 
as  a  matter  of  law,  that  this  means  that  the  shipment  must  be  made 
on  the  first  train  which  leaves  after  the  property  has  been  delivered 
for  transportation:  Pennsylvania  Co.  v.  Clark,  2  Ind.  App.  146.  The 
company  is  bound  to  receive  and  transport  cattle  when  they  are 
first  offered  for  shipment,  unless  It  has  a  reasonable  excuse  for 
its  refusal;  but  a  plea  that  a  statute  prohibits  the  carrying  of  cer- 
tain cattle  into  or  through  the  state,  is  no  excuse  for  a  refusal  or 
delay  In  receiving  and  shipping  such  cattle  when  offered,  where  the 
statute  Is  unconstitutional:  Chicago  etc.  R.  R.  Co.  v.  Erlckson,  91 
111.  618;  33  Am.  Rep.  70.  After  one  herd  of  cattle  has  been  offered 
for  shipment  and  accepted,  though  its  Inspection,  under  the  In- 
spection laws,  Is  not  quite  complete.  It  Is  the  contract  duty  of  the 
carrier  to  transport  the  herd,  and  this  duty  Is  violated  by  the  ac- 
ceptance of  a  second  herd  for  shipment,  the  Inspection  of  which  has 
been  completed,  where  the  inspection  of  the  first  herd  could  have 
proceeded  to  completion  so  as  to  cause  no  delay  In  the  shipment: 
Receivers  v.  Wright.  2  Tex.  Civ.  App.  198.  A  pressure  of  business 
may,  under  some  circumstances,  justify  a  carrier's  refusal  to  receive 
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freight,  but  after  the  carrier  has  received  animals  for  shipment.  It 
cannot  excuse  delay  In  their  transportation  upon  the  ground  that 
there  was  an  unusual  rush  of  business  on  Its  road:  International 
etc.  Ry.  Co.  v.  Anderson,  3  Tex.  Civ.  App.  8.  If  there  is  no  contract 
fixing  a  time  for  shipment,  the  animals  must  be  shipped  within  a 
reasonable  time,  which  must  depend  upon  the  circumstances  of  the 
particular  case:  Cincinnati  etc.  Ry.  Co.  v.  Case,  122  Ind.  310.  If 
cattle  are  placed  in  cars  provided  for  them  by  the  carrier  for  their 
transportation,  with  his  full  knowledge.  In  time  for  the  next  regular 
cattle  train,  he  is  bound  to  carry  them  by  that  train,  and  Is  liable 
for  Injury  resulting  through  delay  In  not  so  shipping  them:  Illinois 
etc.  R.  R.  Co.  V.  Waters,  41  111.  73. 

It  Is  also  the  duty  of  a  carrier  of  livestock  to  carry  the  animals 
upon  reasonable  terms,  and  for  all,  If  the  carrier  is  provided  with 
the  facilities  for  doing  so:  Note  to  Clarke  v.  Rochester  etc.  R.  R. 
Co.,  67  Am.  Dec.  213.  The  liability  of  a  railway  company  as  a 
common  carrier  attaches  when  the  animals  are  delivered  to,  and  ac- 
cepted by,  It  for  transportation:  International  etc.  Ry.  Co.  v.  Dim- 
mit Pasture  Co.,  5  Tex.  Civ.  App.  186.  Its  liability  for  the  safety 
of  the  animals  begins  when  they  are  received  for  shipment  Into 
Its  stockpens  prepared  by  It  In  aid  of  the  shipment:  Gulf  etc.  Ry. 
Co.  V.  Trawick,  80  Tex.  270.  Under  the  statute  of  Texas,  the  trip  or 
voyage  Is  considered  as  having  commenced  from  the  time  of  the 
signing  of  the  bill  of  lading,  and  the  carrier's  liability  attaches,  as 
at  common  law,  from  and  after  such  signing;  but  this  does  not 
change  the  common-law  rule  that  the  liability  of  the  carrier  at- 
taches when  the  property  Is  delivered  to,  and  accepted  by,  It  for 
transportation:  International  etc.  Ry.  Co.  v.  Dimmit  etc.  Pasture 
Co.,  5  Tex.  Civ.  App.  186;  Texas  etc.  Ry.  Co.  v.  Nicholson,  61  Tex. 
491,  495. 

Duty  to  Furnish  Facilities  for  Transportation.— It  Is  the  duty 
of  thoee  who  transport  livestock  to  provide  every  suitable  fa- 
cility therefor:  Note  to  Kansas  Pac.  etc.  Ry.  Co.  v.  Nlchoja, 
12  Am.  Rep.  501.  "When  animals,"  says  Mr.  Justice  Harlan,  In 
Covington  Stock- Yards  Co.  v.  Keith,  139  U.  S.  128,  134,  "are  offered 
to  a  carrier  of  livestock  to  be  transported.  It  is  Its  duty  to  receive 
them;  and  that  duty  cannot  be  efficiently  discharged,  at  least  In  a 
town  or  city,  vrtthout  the  aid  of  yards  In  which  the  stock  offered 
for  shipment  can  be  received  and  handled  with  safety  and  with- 
out inconvenience  to  the  public  while  being  loaded  upon  the  cars 
In  which  they  are  to  be  transported.  So,  when  livestock  reach  the 
place  to  which  they  are  consigned.  It  Is  the  duty  of  the  carrier  to 
deliver  them  to  the  consignee;  and  such  delivery  cannot  be  safely 
or  effectively  made  except  in  or  through  Inclosed  yards  or  lots,  con- 
venient to  the  place  of  unloading.  In  other  words,  the  duty  to 
receive,  transport,  and  deliver  livestock  will  not  be  fully  discharged, 
unless  the  carrier  makes  such  provision,  at  the  place  of  loading,  as 
will  enable  It  to  properly  receive  and  load  the  stock,  and  such  pro- 
vision, at  the  place  of  unloading,  as  will  enable  it  to  properly  de- 
liver the  stock  to  the  consignee."  The  measure  of  obligation  and 
sufficiency  of  accommodation  of  a  common  carrier  to  furnish  trans- 
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portatlon  must  be  determined  by  the  amount  of  freight  ordinarily 
carried  on  any  given  line  of  road.  This  duty  of  the  carrier  is  not 
peculiar  to  any  season  of  the  year,  or  any  special  emergency  which 
may  arise  in  the  course  of  business;  thus,  if  by  reason  of  a  sudden 
or  unusual  demand  tor  stock  or  produce  in  the  marliet,  or  from 
any  other  cause,  there  should  be  a  sudden  and  unexpected  influx 
of  business,  the  obligation  to  carry  will  be  fully  met  by  shipping 
the  freight  in  the  order  and  priority  of  time  In  which  it  is  offered. 
The  carrier's  means  of  transportation  must  be  so  distributed  at  the 
various  stations  along  the  road  as  to  aft'ord  a  reasonable  amount  of 
accommodation  for  all.  One  station  must  not  be  furnished  with 
means  of  transportation  to  the  prejudice  of  another.  The  carrier 
must  receive  all  freight  that  may  be  offered,  and  within  a  reasonable 
time,  and  in  the  order  In  which  It  Is  offered,  transport  it  to  the 
point  designated  by  the  owner  or  party  in  charge.  This  duty  must 
be  performed  in  good  faith,  without  favor  or  partiality  to  any  one: 
Ballentine  v.  North  Missouri  R.  E,  Co.,  40  Mo.  491;  93  Am.  Dec.  315. 
In  the  carriage  of  livestock,  a  railroad  company  is  not  required  to 
use  the  safest  and  best  motive  power,  with  the  best  appliances 
in  use.  It  Is  required  to  use  only  such  cars  and  motive  power  and 
appliances  as  are  suitable,  safe,  and  sufficient:  Illinois  Cent.  R.  R. 
Co.  V.  Haynes,  63  Miss.  485,  488. 

Duty  to  Furnish  Stockpens  and  Yards.— It  a  railroad  company  holds 
itself  out  as  a  carrier  of  livestock,  the  law  Imposes  upon  it  the  duty 
of  providing  suitable  and  safe  facilities,  such  as  yards  or  pens, 
both  at  the  place  of  shipment  and  the  place  of  destination,  for  re- 
ceiving and  discharging  the  livestock  offered  It  for  shipment  over 
its  road:  Norfolk  etc.  R.  R.  Co.  v.  Harman,  91  Va.  601;  50  Am.  St. 
Rep.  855;  Covington  Stock-Yards  Co.  v.  Keith,  139  U.  S.  128;  Chapin 
V.  Chicago  etc.  Ry.  Co.,  79  Iowa,  582;  Armstrong  v.  Chicago  etc. 
Ry.  Co.,  45  Minn.  85.  It  Is  the  duty  of  the  carrier  to  provide  pens 
suitable  in  any  kind  of  weather,  and  he  Is  answerable  for  suffering 
and  injury  caused  by  muddy  pens,  or  those  which  expose  animals 
to  the  cold:  International  etc.  Ry.  Co.  v.  McRae,  82  Tex,  614;  27 
Am.  St.  Rep.  926;  Feinberg  v.  Delaware  etc.  R.  R.  Co.,  52  N.  J.  L. 
451.  It  is  also  the  carrier's  duty  to  keep  pigpens  free  of  lime,  which 
may  injure  swine:  Shaw  v.  Great  Southern  etc.  Ry.  Co.,  8  Irish 
Law  Rep.  10;  and  to  keep  a  pen  in  which  sheep  are  confined  free 
of  salt  water,  because,  if  it  is  accessible  to  them,  and  they  drink  of 
It,  they  will  probably  sicken  and  die:  Norfolk  etc.  R.  R.  Co.  v.  Har- 
man, 91  Va.  601;  50  Am.  St.  Rep.  855.  In  Texas,  the  statutory 
duty  Imposed  upon  railway  companies  to  erect,  at  each  station, 
suitable  buildings  or  Inclosures  to  protect  freight,  Includes  stock- 
pens  for  the  protection  of  cattle  offered  for  shipment,  and  they  must 
be  sufladently  safe  for  the  purpose  Indicated:  Gulf  etc.  Ry.  Co.  v. 
Trawlck,  80  Tex.  270.  A  carrier  cannot  make  any  extra  charge 
for  stockpens,  in  addition  to  the  customary  and  legitimate  charges 
for  transportation,  for  merely  receiving  or  merely  delivering  stock 
In  and  through  yards  provided  for  that  purpose;  neither  can  it  allow 
any  agent  It  employs  to  make  such  a  special  charge:  Covington 
Stock-Yards  Co.  v.  Keith,  139  U.  S.  128.    But,  a  carrier,  accustomed 
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to  deliver  cars  of  cattle  oCf  its  line,  by  transporting  them  over  a 
line  belonging  to  the  stockyards  company,  for  which  it  pays  a  fixed 
sum  per  car,  is  under  no  duty  to  consignees,  whose  business  is 
located  at  the  stockyards,  to  furnish  unloading  facilities  at  Its  own 
station,  in  a  different  part  of  the  city.  The  carrier  may  make  a 
freight  charge  to  the  city,  and  a  separate  terminal  charge,  of  a 
fixed  sum  per  car,  for  delivery  at  the  stockyards:  Walker  v.  Keenan, 
73  Fed.  Kep.  755. 

Duty  to  Furnish  Safe  and  Suitable  Cars.— A  railroad  company  un- 
dertaking to  transport  livestock  is  bound  to  furnish  strong,  safe,  and 
suitable  cars,  and  is  answerable  for  any  loss  arising  from  a  neg- 
lect of  duty  in  this  particular:  Peters  v.  New  Orleans  etc.  R.  R. 
Co.,  16  La.  Ann.  222;  79  Am.  Dec.  578;  Mason  v.  Missouri  Pac.  Ey. 
Co.,  25  Mo.  App.  473;  note  to  Clarke  v.  Rochester  etc.  R.  R.  Co., 
«7  Am.  Dec.  211,  215;  Betts  v.  Chicago  etc.  Ry.  Co.,  92  Iowa, 
843;  54  Am.  St  Rep.  558:  Union  Pac.  Ry.  Go.  v.  Rainey, 
19  Colo.  225;  Terre  Haute  etc.  R.  R.  Co.  v.  Crews,  53  111.  App.  50; 
St.  Louis  etc.  Ry.  Co.  v.  Dorman,  72  111.  504.  A  common  carrier  of 
livestock  for  hire,  holding  itself  out  to  the  public  as  such,  under  the 
restrictions  and  limitations  named  in  its  contracts  with  shippers, 
is  bound  to  furnish  suitable  cars  for  such  stock,  upon  reasonable 
notice,  whenever  it  can  do  so  with  reasonable  diligence,  without 
jeopardizing  its  other  business  as  such  common  carrier:  Ayres  y, 
Chicago  etc.  Ry.  Co.,  71  Wis.  372;  5  Am.  St.  Rep.  226. 

A  carrier  is  bound  to  provide  a  reasonably  safe  car  for  the  trans- 
portation of  stock,  having  in  view  such  conduct  as  Is  usual  or 
ordinary  for  it,  even  though  such  conduct  may  be  the  result  of  its 
natural  propensities,  but,  if  such  a  car  is  provided,  and  the  stock 
is  injured  simply  because  of  its  propensity  to  kick,  the  carrier 
is  not  liable.  A  reasonably  safe  car  is  not  one  that  will  merely 
hold  or  confine  the  stock  for  transportation,  but  it  must  be  a  car 
reasoii.Tl^ly  safe  for  transporting  the  stock  without  injury  from  any 
cause  that  should  be  reasonably  anticipated.  Though  the  car  is 
sufficient  to  confine  the  stock,  yet  it  must  be  strong  enough  to  re- 
sist the  ordinary  acts  and  usual  conduct  of  such  stock  when  carried 
on  cars,  such,  for  instance,  as  kicking,  and  if,  through  the  weak- 
ness of  the  car  and  such  acts,  injury  to  the  stock  results,  the  car- 
rier is  answerable:  Betts  v.  Chicago  etc.  Ry.  Co.,  92  Iowa,  343;  54 
Am.  St.  Rep.  558.  A  carrier  of  livestock  is  not  required  to  have 
vehicles  strong  enough  to  withstand  the  struggles  of  unruly  and 
vicious  stock.  It  is  sufficient  for  the  carrier  to  furnish  cars  suitable 
for  the  safe  conveyance  of  ordinary  animals  of  the  class  contracted 
to  be  conveyed:  Selby  v.  Wilmington  etc.  Ry.  Co.,  113  N.  C.  588; 
37  Am.  St.  Rep.  635.  A  stricter  rule,  however,  is  announced  In  other 
cases,  which  makes  it  tlie  carrier's  duty  to  furnish  cars  strong  enougn 
to  resist  the  struggles  of  unnily  and  vicious  animals:  Smith  v.  New 
Haven  etc.  R.  R.  Co.,  12  Allen,  531;  90  Am.  Dec.  166;  Rhodes  v. 
Louisville  etc.  R.  R.  Co.,  9  Bush,  688. 

It  is  the  carrier's  duty  to  see  that  the  car  doors  are  safe:  Root  v. 
New  York  etc.  R.  R.  Co.,  83  Hun,  111;  and  the  carrier  must,  in 
Missouri,  furnish  cars  provided   with  trap  doors  as  required  by 
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statute:  Paddock  v.  Missouri  Pac.  Ry.  Co.,  60  Mo.  App.  328.  Id 
that  state,  the  carrier  must  also  furnish  double-decked  cars  for 
carrying  sheep  when  requested:  Emerson  v.  St.  Louis  etc.  Ry.  Co., 
Ill  Mo.  161.  If  a  railway  company  has  expressly  agreed  to  fur- 
nish cars  to  a  shipper  for  transporting  his  stock,  it  is  under  an 
obligation  to  fulfill  its  contract  notwithstanding  such  a  pressure  of 
business  upon  the  road  as  to  render  it  Impossible  for  the  company 
to  furnish  the  cars:  Gulf  etc.  Ry.  Co.  v.  Hume,  87  Tex.  211.  A 
railroad  company,  however,  is  not  generally  held  to  more  than 
reasonable  diligence  and  care  in  furnishing  cars  for  the  transporta- 
tion of  livestock.  Hence,  if  the  free  movement  of  cars  is  tempora- 
rily prevented  by  the  wreck  of  a  train,  that  is  a  legal  excuse  for  de- 
lay in  having  cars  at  a  particular  place  at  a  certain  time  according 
to  a  special  agreement:  Newport  etc.  Co.  v.  Mercer,  96  Ky.  475.  A 
common  carrier  owes  the  same  duty,  relatively,  to  all  shippers  at 
stations  of  the  same  business  importance,  as  to  supplying  cars,  and 
no  station,  much  less  any  one  shipper,  has  the  right  to  command 
the  entire  resources  of  the  carrier  to  the  exclusion  of  other  stations 
and  shippers,  but  the  cars  must  be  so  distributed  at  the  different  sta- 
tions as  may  be  In  proportion  to  the  ordinary  business  requirements 
at  the  time,  in  order  that  shipments  may  be  made  with  reasonable 
celerity:  Ayres  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  372;  5  Am.  St.  Rep. 
226,  If  a  shipper  applies  to  a  carrier  of  livestock  for  cars  to  be  fur- 
nished at  a  time  and  station  named,  the  carrier  must  inform  the 
shipper  within  a  reasonable  time,  If  practicable,  whether  It  is  unable 
to  so  furnish,  and  if  It  fails  to  give  such  notice,  and  has  Induced  the 
shipper  to  believe  that  the  cars  will  be  in  readiness  at  the  time  and 
place  named,  and  the  shipper,  relying  thereon,  is  present  with  bis 
livestock  at  such  time  and  place,  and  finds  no  cars,  the  carrier  Is 
liable  in  damages:  Ayres  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  372;  6 
Am.  St.  Rep.  226. 

Duty  to  Feed  and  Water  Stock.— It  Is  the  duty  of  a  carrier  of  animals 
to  feed  and  water  them:  Missouri  Pac.  R.  R.  Co.  v.  Fagan,  72  Tex. 
127;  13  Am.  St.  Rep.  776;  Dunn  v.  Hannibal  etc.  R.  R.  Co.,  68  Mo. 
268;  Toledo  etc.  Ry.  Co.  v.  Hamilton,  76  111.  393;  International  etc. 
Ry.  Co.  V.  McRae,  82  Tex.  614;  27  Am.  St  Rep.  926;  Nashville  etc. 
Ry.  Co.  V.  Heggie,  86  Ga.  210;  22  Am.  St.  Rep.  453;  Illinois  Cent.  B, 
R.  Co.  V.  Adams,  42  111.  474;  92  Am.  Dec.  85;  Brockway  v.  American 
Exp.  Co.,  168  Mass.  257,  259;  Hale  v.  Missouri  Pac.  Ry.  Co.,  36  Neb. 
266;  Missouri  Pac.  Ry.  Co.  v.  Ivy,  79  Tex.  444;  and  this  duty  cannot 
be  transferred  to  the  shipper  by  proof  of  a  custom  requiring  the 
owner  to  go  on  the  same  train  with  his  stock,  to  feed  and.  water  It: 
Missouri  Pac.  R,  R.  Co.  v.  Fagan,  72  Tex.  127;  13  Am.  St,  Rep.  776; 
but  a  special  contract,  by  which  the  shipper  assumes  the  duty  of 
feeding  and  watering  the  stock  relieves  the  carrier  from  such  duty; 
and  the  shipper  is  bound  to  such  duty  when  reasonable  facilities 
therefor  are  furnished  by  the  carrier:  Fort  Worth  etc,  Ry.  Co.  v. 
Daggett,  87  Tex.  322;  Ilolloway  v,  Wabash  Ry.  Co.,  62  Mo.  App. 
53,  54.  If  the  agent  of  a  shipper  abandons  the  charge  of  livestock 
In  his  custody,  under  a  special  contract   between  the    carrier  and 
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owner,  this  does  not  Impose  upon  the  carrier  the  burden  of  caring 
for  the  stock,  but  is  an  act  of  negligence  on  the  part  of  the  owner: 
Fort  Worth  etc.  Ry.  Co.  v.  Daggett,  87  Tex.  322. 

If  the  shipper  has  assumed,  by  special  contract,  to  feed  and  water 
his  stock,  the  carrier  must  afCord  him  reasonable  facilities  for  doing 
so:  Smith  v.  Michigan  Cent  II.  R.  Co.,  100  Mich.  148;  43  Am.  St. 
Rep.  440;  Duvenick  v.  Missouri  Pac.  Ry.  Co.,  57  Mo.  App.  550;  Brock- 
way  V.  American  Exp.  Co.,  1G8  Mass.  257,  259;  Chesapeake  etc.  Ry. 
Co.  V.  American  Exchange  Bank,  92  Va.  495;  Lowenstein  v.  Wabash 
R.  R.  Co.,  63  Mo.  App.  68;  Comer  v.  Stewart,  97  Ga.  403;  Bryant  v. 
Southwestern  R,  R.  Co.,  68  Ga.  805.  The  shipper  has  no  right  to 
designate  the  time  and  place  that  the  train  should  be  stopped  to  al- 
low him  to  feed  and  water,  but  he  undoubtedly  has  a  right  to  Insist 
that  his  stock  shall  be  fed  and  watered  at  a  place  agreed  upon,  and 
where  it  is  customary,  In  shipments  of  the  kind,  to  feed  and  water 
the  stoek:  Lowenstein  v.  Wabash  R.  R.  Co.,  63  Mo.  App.  68.  The 
carrier  must  not  carry  the  stock  past  Its  place  of  destination,  and 
there  detain  it  for  several  days,  without  attention,  food,  or  water: 
Bryant  v.  Southwestern  R.  R.  Co.,  68  Ga.  805.  The  fact  that  the 
carrier's  stockyard  at  Its  feeding  station  Is  on  fire  upon  the  arrival 
of  the  train,  does  not  excuse  It  for  not  furnishing  the  person  In 
charge  of  the  stock  all  proper  facilities  for  caring  for  them,  In 
compliance  with  the  contract  of  shipment:  Nashville  etc.  Ry.  Co. 
V.  Heggie,  86  Ga.  210;  22  Am.  St.  Rep.  453. 

A  railroad  company  accepting  livestock  for  transportation  under  a 
contract  providing  that  It  "Is  to  be  loaded,  unloaded,  fed,  watered,  and 
otherwise  cared  for,  while  In  the  cars.bythe  shipper  or  owner,"  thereby 
becomes  a  bailee  for  hire,  having  control  of  the  cars  In  which  the 
stock  is  shipped.  Is  bound  to  furnish  the  shipper  an  opportunity  to 
give  the  animals  the  care  they  may  require  In  case  the  train  Is  de- 
layed. Such  a  provision  In  a  contract  for  the  carriage  of  livestock 
does  not  mean  that  the  duty  is  to  be  performed  by  the  shipper 
while  the  train  Is  in  motion  and  without  being  afforded  an  oppor- 
tunity by  the  carrier  to  perform  the  duty.  On  the  contrary,  the 
carrier  must  afford  the  shipper  such  opportunity  If  the  train  Is  de- 
layed: Smith  V.  Michigan  Cent.  R.  R.  Co.,  100  Mich.  148;  43  Am.  St. 
Rep.  440.  If  a  carrier,  under  a  special  contract,  is  required  to  stop 
at  a  particular  place,  for  the  purpose  of  allowing  the  owner  to  feed 
and  water  his  stock,  it  has  been  held  that  the  carrier  Is  not  answer- 
able for  Injury  occasioned  by  not  stopping  at  the  place  designated, 
unless  there  was  a  request  to  stop  before  the  place  named  was 
reached:  Missouri  Pac.  Ry.  Go.  v.  Texas  etc.  Ry.  Co.,  41  Fed.  Rep. 
913. 

It  Is  as  much  the  duty  of  a  carrier  to  provide  water,  at  suitable 
points  on  the  line  of  its  road,  for  the  use  of  livestock,  as  It  is  its 
duty  to  carry  such  stock:  Toledo  etc.  Ry.  Co.  v.  Hamilton,  76  111. 
393;  especially  is  this  true  when  animals,  such  as  hogs,  become 
heated  and  in  danger  of  dying  from  lack  of  water.  If  water  is 
scarce  on  the  line  of  a  railroad,  so  that  It  cannot  be  used  on  hogs 
being  carried  by  the  railroad  company.  It  Is  the  company's  duty 
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to  Inform  shippers  of  that  fact  before  they  ship.  If  the  hogs  are 
doing  well,  and  are  not  suffering  for  want  of  water  at  a  given 
point  or  station  on  the  route,  the  shipper  is  not  negligent  in  falling 
to  water  them  at  that  point,  if  he  does  not  know  that  water  can- 
not be  had  at  the  next  station.  If  It  Is  a  fact  that  water  is  scarce 
at  the  next  station,  it  is  the  company's  duty  to  inform  the  shipper 
of  the  fact  It  is,  in  fact,  gross  negligence  not  to  give  such  Infor- 
mation: Toledo  etc.  Ry.  CJo.  v.  Thompson,  71  111.  434.  It  Is  also  the 
duty  of  the  company,  during  a  scarcity  of  water,  not  to  al- 
low its  pump  at  a  station  to  be  out  of  order,  so  that  water  cannot 
be  provided  for  live  hogs  on  Its  train:  Toledo  etc.  Ry.  Co.  v. 
Thompson,  71  111.  434.  If  a  shipper  agrees  that  cattle  shall  not  be 
watered  and  fed  at  a  station  named,  he  might  be  estopped  from 
claiming  negligence  on  the  part  of  the  carrier  for  not  feeding  and 
watering  them,  if  the  only  delay  was  such  as  resulted  In  the  ex- 
tra time  required  to  make  the  next  feeding  station,  but  this  princi- 
ple would  have  no  application  to  an  unusual  delay  caused  by  the 
carrier's  negligence  in  not  making  the  customary  time:  St.  Louis 
etc.  Ry.  C5o.  v.  Turner,  1  Tex.  Civ.  App.  625,  632.  A  railway  com- 
pany carrying  livestock  must  provide  suitable  places  where  they 
can  be  fed  and  watered  in  every  kind  of  weather,  without  Injury, 
so  far  as  this  can  be  done  by  the  use  of  proper  care.  For  a  failure 
to  perform  this  duty,  It  must  respond  In  damages;  nor  will  Its  lia- 
bility "be  excused  by  the  muddy  condition  of  Its  feeding  places, 
caused  by  recent  rains:  International  etc.  Ry.  Oo.  v.  McRae,  82 
Tex.  614;  27  Am.  St.  Rep.  926.  A  railway  company  is  under  no 
obligation  to  feed  animals  shipped  over  Its  road,  after  the  line  of 
railway  goes  into  the  hands  of  a  receiver:  Texas  etc.  Ry.  C!o.  v. 
Barnhart,  5  Tex.  Oiv.  App.  601.  To  refuse  to  apply  water  to  hogs 
that  are  being  transported  in  the  cars  of  a  railroad  company, 
where  the  hogs  are  suffering  for  water,  where  a  request  for  such 
application  of  the  water  has  been  made  by  the  owner,  and  where 
water  for  that  purpose  is  convenient  and  abundant,  Is  not  only  a 
failure  of  duty,  but  an  act  of  gross  negligence,  against  which  the 
company  has  no  power  to  stipulate:  Illinois  Cent.  R.  R.  Co.  v. 
Adams,  42  111.  474;  92  Am.  Dec.  85. 

In  addition  to  the  duty  imposed  upon  a  common  carrier  of  live- 
stock by  the  common  law,  section  4386  of  the  Revised  Statutes 
of  the  United  States  provides  that  "no  railroad  company  within 
the  United  States  whose  road  forms  any  part  of  a  line  of  road 
over  which  cattle,  sheep,  swine,  or  other  animals  are  conveyed 
from  one  state  to  another,  or  the  owners  or  masters  of  steam,  sail- 
ing, or  other  vessels  carrying  or  transporting  cattle,  sheep,  swine, 
or  other  animals  from  one  state  to  another,  shall  confine  the  same 
In  cars,  boats,  or  vessels  of  any  description  for  a  longer  period  than 
twenty-eight  consecutive  hours,  without  unloading  the  same  for 
rest,  water,  and  feeding,  for  a  period  of  at  least  five  consecutive 
hours,  unless  prevented  from  so  unloading  by  storm  or  other  acci- 
dental causes.  In  estimating  such  confinement  the  time  during 
which  the  animals  have  been  confined  without  such  rest  on  con- 
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nectlng  roads  from  which  they  are  received  shall  be  included,  it  be- 
ing the  intent  of  this  section  to  prohibit  their  continuous  confine- 
ment beyond  the  period  of  twenty-eight  hours,  except  upon  the  con- 
tingencies hereinbefore  stated."  The  following  section  provides 
that  animals  so  unloaded  shall  be  properly  fed  and  watered  during 
such  rest  by  the  owner  or  person  having  the  custody  thereof,  or  in 
case  of  his  default  in  so  doing,  then  by  the  railroad  company  or 
owners  or  masters  of  boats  or  vessels  transporting  the  same  at  the 
expense  of  the  owner  or  person  in  custody  thereof:  U.  S.  Rev.  Stats, 
sec.  4387.  And  a  penalty  is  provided  for  a  failure  to  comply  with 
these  two  sections:  U.  S.  Rev.  Stats.,  sec.  4388. 

These  statutory  provisions  constitute  "a  humane,  rather  than  a 
sanitary,  regulation,"  intended  to  prevent  cruelty  and  injury  to  ani- 
mals shipped  long  distances,  and  embrace  horses,  mules,  and  all 
animals  which  may  suffer  for  want  of  food,  water,  or  rest  during 
such  transportation:  Chesapealse  etc.  Ry.  CJo.  v.  American  Ex- 
chanisre  Banlc,  92  Va.  495,  502.  Such  unloading  Is  excused  by  un- 
avoidable causes  only.  Hence,  it  is  not  excused  by  an  accident  to 
a  train  due  to  negligence:  Newport  etc.  CJo.  v.  United  States.  61 
Fed.  Rep.  488.  Under  section  4387  of  the  United  States  Revised 
Statutes,  the  duty  to  feed  and  water  stock  is  imposed  upon  the 
shipper  where  the  carrier  has  afforded  reasonable  facilities  there- 
for: Fort  Worth  etc.  Ry.  Co.  v.  Daggett,  87  Tex.  322;  and,  if  the 
carrier  holds  horses  In  a  delayed  car  forty-nine  hours  without  food, 
drinlj,  or  rest,  after  being  requested  by  the  custodian  to  unload 
them  for  the  purpose  of  being  fed  and  watered,  an  action  will  lie: 
Brockway  v.  American  Exp.  Co.,  168  Mass.  257.  The  object  of  sec- 
tion 4386  of  the  United  States  Revised  Statutes  being  to  prohibit 
the  confinement  of  animals  longer  than  the  time,  that  section  is  not 
a  grant  of  privilege  to  the  carrier  authorizing  it  to  confine  the  stoclc 
for  the  period  of  time  therein  mentioned,  Irrespective  of  the  ques- 
tion of  negligence  In  so  doing.  The  question  of  negligence,  as  to 
&uch  confinement,  is  still  left  as  at  common  law,  notwithstanding 
the  statute:  Missouri  Pac.  Ry.  Co.  v.  Ivy,  79  Tex.  444;  and,  in  ad- 
dition to  the  penalty  imposed  by  the  statute,  a  railway  company 
failing  to  comply  with  the  above  requirements  would  be  answer- 
able in  damages  to  the  owner  of  the  stocls:  Hale  v.  Missouri  Pac. 
Ry.  Co.,  36  Neb.  266;  Nashville  etc.  Ry.  Co.  v.  Heggie,  86  Ga.  210; 
22  Am.  St.  Rep.  453.  The  above  statutory  provisions  were  "In- 
tended to  prevent  cruelty  in  Interstate  commerce,  as  well  as  danger 
to  the  public  health,  from  inducing  diseases  in  animals  which  are 
to  be  used  for  food":  Brocliway  v.  American  Exp.  Co.,  168  Mass. 
257,  259. 

In  an  action  against  a  railroad  company  for  negligence  and  non- 
compliance with  sections  4380  and  4387  of  the  United  States  Re- 
vised Statutes,  by  keeping  livestock  confined  in  the  cars  for  more 
than  twenty-eight  consecutive  hours,  the  fact  that  the  company's 
stockyard  at  its  feeding  station  was  on  fire  upon  the  arrival  of  tiie 
train  Avill  not  excuse  it  for  not  furnishing  the  person  in  charge  of 
the  stock  all  proper  facilities  for  caring  for  them,  In  compliance 
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with  the  contract  of  shipment,  nor  for  falling  to  stop  the  train  at 
some  other  station,  so  that  the  stock,  after  they  had  been  on  the 
cars  more  than  twenty-eight  consecutive  hours,  might  be  unloaded, 
watered,  and  fed  by  the  person  In  charge,  notwithstanding  his  want 
of  diligence  in  not  urging  that  the  train  be  so  stopped  for  that  pur- 
pose: Nashville  etc.  Ry.  Co.  v.  Heggie,  86  Ga,  210;  22  Am.  St.  Rep. 
453.  Section  4386  of  the  United  States  Revised  Statutes  above  no- 
ticed extends  only  to  shipments  of  livestock  from  one  state  to  an- 
other: United  States  v.  East  Tennessee  etc.  R.  R.  Oo.,  13  Fed.  Rep. 
642:  and  in  Illinois  Cent.  R.  R.  Co.  v.  Peterson,  68  Miss.  454,  It  la 
held  that  the  state  courts  are  in  no  way  concerned  with  the  enforce- 
ment of  this  statute. 

Duty  as  to  Loading  and  Unloading,  Bedding,  Ventilation  of  Oars,  etc. 
Under  the  inspection  laws  of  Texas,  It  is  not  necessary  that  a  ship- 
per's entire  herd  of  cattle  shall  be  Inspected  before  those  actually 
inspected  for  shipment  may  be  put  on  railroad  cars  for  shipment. 
The  loading  and  Inspection  may  be  carried  on  at  the  same  time, 
when  enough  cattle  of  a  herd  have  been  Inspected  to  commence 
loading,  and  where  the  remainder  of  the  cattle  can  be  Inspected 
without  causing  any  delay  In  loading  them  Into  the  cars  for  ship- 
ment; and  the  agent  of  the  railway  company  would  not  fall  In  doing 
his  duty  by  so  receiving  the  cattle:  Receivers  v.  Wright,  2  Tex. 
Civ.  App.  198.  A  carrier  must  not  furnish  a  car,  Infected  with  cat- 
tle fever,  in  which  to  transport  stock;  and  If  it  does  It  cannot  es- 
cape liability  on  the  ground  that  the  bill  of  lading  was  not  signed 
by  its  agent:  Railway  Co.  v.  Henderson,  57  Ark.  402,  417. 

It  is  the  duty  of  a  carrier  receiving  livestock  for  transportation 
to  have  proper  machinery  and  facilities  for  loading  the  animals, 
and  also  for  unloading  them  whenever,  In  the  course  of  the  transit, 
It  may  become  necessary  to  unload  them  for  the  purpose  of  feed- 
ing: Dunn  V.  Hannibal  etc.  R.  R,  Co.,  68  Mo.  268;  Norfolk  etc.  R 
R.  Co.  V.  Harman,  91  Va.  601;  50  Am.  St.  Rep.  855;  and  the  carrier  Is 
liable  as  a  common  carrier,  although  the  shipper  agrees  to  furnish 
the  cars  and  to  load  and  unload  them  entirely:  Fordyce  v.  McFlynn, 
56  Ark.  424.  Although  a  shipper  has  agreed  to  load,  feed,  water,  and 
unload  his  stock  at  his  own  risk  and  expense,  yet  It  is  the  duty  of  the 
carrier  to  furnish  suitable  and  safe  facilities  for  loading  and  unload- 
ing the  stock,  while  being  carried  over  its  line:  Chesapeake  etc.  Ry. 
Co.  V.  American  Exchange  Bank,  92  Va.  495.  If  the  shipper  has 
agreed  to  load,  transfer,  and  unload  cattle  at  his  own  cost,  and 
the  carrier  makes  a  mistake,  at  a  regular  feeding  place  for  stock 
in  transitu,  whereby  some  of  the  cattle  are  sent  to  the  wrong  point, 
and  other  cattle  are  mixed  with  those  of  the  shipper,  the  carrier  is 
answerable,  although  it  has  provided  the  necessary  arrangements 
for  unloading,  feeding  and  reloading  stock,  because  It  is  the  duty 
of  the  carrier  to  prevent  stock  from  becoming  Intermingled:  Nor- 
folk etc.  R.  R.  Co.  V.  Sutlierland,  89  Va.  703;  but,  if  a  shipper  has 
agi-eed  to  load  and  unload  stock,  and  the  carrier  relies  upon  such 
undertaking,  it  is  not  answerable  for  negligent  loading  by  the  ship- 
per, notwithstanding  the  can-ier's  general  duty  to  see  that  the  ani- 
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Dials  are  properly  loaded:  Fordyce  v.  McFlynn,  56  Ark.  424.  It  has 
been  held,  however,  that  a  carrier  must  not  cause  horses  or  cattle 
to  be  loaded  in  a  car  an  unreasonable  time  before  the  departure  of 
a  train,  although  it  is  exempted  from  liability  for  injury  caused  by 
mere  delay:  Alabama  etc.  Ry.  Co.  v.  Sparics,  71  Miss.  757;  Kansas 
etc.  Ky.  Co.  V.  Ayers,  03  Ark.  331.  A  special  contract  under  which 
a  shipper  agrees  to  care  for  his  stock,  and  to  load  and  unload  them 
at  his  own  risk,  does  not  authorize  him  to  determine  where  and 
under  what  circumstances  the  loading  and  unloading  shall  take 
place,  but  rather  imposes  on  him  the  duty  of  loading  and  unloading 
wherever  and  whenever  the  exigencies  of  the  transportation  may. 
In  the  judgment  of  the  carrier,  render  it  necessary:  McAlister  v. 
Chicago  etc.  R.  R.  Co.,  74  Mo.  351.  It  is  the  duty  of  a  railroad  com- 
pany to  unload  horses  at  the  time  agreed  upon,  and  It  Is  liable  for 
an  Injury  to  the  animals  through  delay  in  unloading  them:  Corbett 
V.  Chicago  etc.  Ry.  Co.,  86  Wis.  82;  Benson  v.  Gray,  154  Mass.  391, 
S&4.  If  a  train,  which  is  to  take  cattle,  passes  the  station  at  which 
they  are  waiting,  between  10  and  11  o'clock  at  night,  without 
taking  them.  It  Is  not  the  owner's  duty,  although  he  has  resolved 
not  to  permit  the  company  to  complete  the  transportation,  to  take 
the  cattle  out  of  the  cars,  immediately  after  the  train  has  passed, 
to  prevent  injury  from  continement.  If  he  takes  them  out  at  9 
o'clock  on  the  following  morning,  he  is  not  chargeable  with  any 
want  of  proper  diligence  in  removing  them:  Illinois  Cent.  R.  R.  Co. 
V.  Waters,  41  111.  73. 

It  is  the  duty  of  a  railroad  company  to  keep  Its  platforms  from 
which  It  loads  livestock  in  such  repair  as  to  prevent  the  exposure 
of  animals  to  injury:  East  Tennessee  etc.  Ry.  Co.  v.  Herrman,  92 
Ga.  384;  and  it  is  the  duty  of  the  company  to  provide  a  safe  mode 
of  delivery  by  having  a  platform  suitable  for  the  purpose  of  un- 
loading stock:  Owen  v.  Louisville  etc.  R.  R.  Co.,  87  Ky.  626.  A  car- 
rier is  required  to  furnish  a  safe  chute  for  loading  animals  as  well 
as  safe  cars  for  transportation.  If  a  gangway,  by  reason  of  its 
rottenness,  goes  down  and  Injury  results,  there  Is  a  failure  of  duty 
on  the  part  of  the  carrier:  McCuUough  v.  Wabash  etc.  Ry.  Co.,  34 
Mo.  App.  23.  A  shipper,  In  loading  cattle.  Is  not  guilty  of  negli- 
gence In  using  an  icy  chute  without  sanding  It,  unless  Its  use  Is 
glaringly  dangerous.  It  is  the  carrier's  duty  to  sand  it.  If  neces- 
sary: Ivincald  v.  Kansas  etc.  Ry.  Co.,  62  Mo.  App.  365.  A  railroad 
company  is  bound  to  see  that  proper  planking  and  guardrails  are 
maintained  at  a  bridge  around  which  It  Is  necessary  for  shippers 
of  stock  to  go  In  looking  after  the  animals:  Illinois  Cent.  R.  R.  Co. 
V.  P'oley,  53  Fed.  Rep.  459. 

If  a  carrier  receives  a  car  overloaded  with  animals,  It  assumes 
all  the  responsibilities  of  a  common  carrier  respecting  It,  and  Is 
not  excused  from  liability,  in  case  of  Injury,  by  the  fact  that  the  car 
was  overloaded:  Kinnlck  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  665. 
Compare  Huston  v.  Wabash  R.  R.  Co.,  63  Mo.  App.  671.  It  is  un- 
doubtetlly  true  that  cars  furnidliod  for  the  transportation  of  live- 
stock should  be  well  ventilated;  and,  although  a  shipper,  by  special 
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contract,  assumes  the  risk  of  suffocation  in  consequence  of  the  ani- 
mals being  "crowded"  into  a  car,  yet  this  does  not  excuse  the  car- 
rier from  liability  for  the  death  of  animals  caused  by  reason  of 
the  "insufficiency  of  the  ventilation"  of  the  car:  Kansas  City  etc. 
It.  R.  Co.  V.  Holland,  68  Miss.  351.  If,  however,  a  carrier  offers  to 
furnish  a  proper  car,  and  the  shipper,  instead  of  waiting  for  it,  but 
to  subserve  some  purpose  of  convenience,  crowds  thirty-two  head 
of  cattle  into  an  empty,  close  box-car,  not  suited  to  the  purpose  of 
carrying  cattle,  and  the  stock  become  distressed  and  damaged  for 
want  of  air  and  ventilation,  the  carrier  may  plead  the  shipper's  con- 
duct in  its  own  justification:  Huston  v.  Wabash  R.  R.  Co.,  63  Mo. 
App.  671,  676. 

If  a  carrier  undertakes  to  supply  bedding  for  animals  in  transitu, 
the  material  must  be  of  a  kind  not  likely  to  occasion  injury.  If  it 
provides  sti-aw,  and  a  fire  occurs  from  such  use,  whereby  animals 
are  injured  or  burned  to  death,  the  company  is  answerable  for  its 
negligence:  Powell  v.  Pennsylvania  R.  R.  Co.,  32  Pa.  St.  414;  75 
Am.  Dec.  564.  If  the  shipper  accepts  a  car,  and  loads  It  with  cat- 
tle, knowing  that  the  car  is  not  "bedded,"  the  carrier  Is  not  answer- 
able for  negligence  in  failing  to  bed,  or  for  insufficient  bedding  of 
the  car:  East  Tennessee  etc.  R.  R.  Co,  v.  Johnston,  75  Ala.  596;  51 
Am.  Rep.  489.  But,  although  a  shipper  has  agreed  to  care  for  his 
own  stock,  the  carrier  must  give  him  a  reasonable  opportunity  to 
properly  provide  the  animals  with  bedding.  Hence,  if  a  car  turns 
out  to  be  defective,  and  cattle  therein  have  to  be  changed  to  another 
car,  it  is  the  carrier's  duty  to  give  the  shipper  a  chance  to  bed  such 
other  car:  McDaniel  v.  Chicago  etc.  Ry.  Co.,  24  Iowa,  412. 

Duty  to  Prevent  Escape.— It  is  clearly  the  duty  of  a  railroad  com- 
pany, which  undertakes  to  transport  livestock,  to  prevent  the  ani- 
mals from  escaping  by  reason  of  any  defect  In  cars:  Indianapolis 
etc.  Ry.  Co.  v.  Strain,  81  111.  504.  If  It  negligently  permits  Texas 
cattle  to  escape  from  its  custody  while  in  transportation.  It  is  an- 
swerable in  damages  for  the  loss  of  native  cattle  thereby  Infected 
with  "Texas  fever" r  Grimes  v.  Eddy,  126  Mo.  168;  47  Am.  St  Rep. 
653;  and  if  it  permits  cattle  to  escape,  from  defects  in  its  cars,  even 
beyond  the  terminus  of  its  road,  it  will  be  answerable  for  the  loss, 
notwithstanding  a  special  contract  limiting  Its  liability  to  the  end 
of  its  road:  Indianapolis  etc.  Ry.  Co.  v.  Strain,  81  111.  504.  It  is  the 
duty  of  the  carrier  to  keep  its  appliances  for  fastening  stockpens  in 
repair,  so  that  animals  may  not  escape  and  injury  be  Inflicted: 
Texas  etc.  Ry.  Co.  v.  BIgham,  90  Tex.  223,  228;  Mason  v.  Missouri 
Pac.  Ry.  Co.,  25  Mo.  App.  473.  It  must  not  permit  the  fences  of 
Its  stockpens  to  become  rotten  and  Insecure:  Cooke  v.  Kansas  City 
etc.  R.  R.  Co.,  57  Mo.  App.  471.  If  a  stockpen  is  unsafe,  and  loss 
results  from  its  condition,  the  carrier  is  liable,  although  the  owner 
could  have  known  of  the  condition  of  the  pen.  The  carrier  cannot 
absolve  itself  from  liability  by  permitting  its  pens  to  become  so 
dilapidated  that  the  shipper  will  recognize  them  as  unsafe:  Gulf 
etc.  Ry.  Co.  v.  Trawick,  80  Tex.  270,  275.  If  animals  escape. 
through  their  own  efforts  and  exertions,  without  any  negligence  on 
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the  part  of  the  carrier,  the  latter,  of  course,  Is  not  answerable: 
Blower  v.  Great  Western  Ry.Co.,  L.  R.  7  Com.  P.  655. 

Duty  of  Oeneral  Supervision.— Animals  while  being  transported  oa 
cars  or  vessels  may  injure  or  destroy  themselves  or  each  other; 
they  may  die  from  fright  or  from  starvation  because  they  refuse- 
to  eat;  or  they  may  die  from  heat,  or  cold,  or  want  of  ventilation* 
It  is,  therefore,  the  carrier's  duty  to  be  reasonably  careful  and 
watchful  over  the  animals  during  the  entire  journey  to  prevent  them 
from  injuring  themselves,  or  each  other,  or  from  becoming  Injured  la 
other  ways,  as  by  heat,  cold,  suffocation,  etc.:  Baker  v.  Louisville  etc. 
R.  R.  Co.,  10  Lea,  SQ4;  Kinnlcls  v.  Chicago  etc.  Ry.  Co.,  69  Iowa, 
665;  Sturgeon  v.  St.  Louis  etc.  Ry.  Co.,  65  Mo.  569;  Toledo  etc.  Ry. 
Co.  V.  Hamilton,  76  111.  393;  Clarke  v.  Rochester  etc.  R.  R.  Co.,  67 
Am.  Dec.  205,  and  note  thereto  pp.  210,  212.  Hence,  the  carrier 
must  prevent  stock,  such  as  hogs,  from  "piling  up,"  or  becoming 
crowded:  Kinnick  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  665,  669;  It  must 
also  guard  against  their  suffocation,  notwithstanding  a  special  con- 
tract exempting  it  from  liability  for  any  loss  by  suffocation:  Stur- 
geon V.  St  Louis  etc.  Ry.  Co.,  65  Mo.  569;  and,  where  they  are  In 
danger  of  becoming  overheated,  it  is  the  duty  of  the  carrier  to 
throw  water  on  them  to  avert  the  danger:  Illinois  Cent.  R.  R. 
Co.  V.  Adams,  42  111.  474;  92  Am.  Dec.  85;  Toledo  etc.  Ry.  Co.  v. 
Hamilton,  76  111.  393;  Toledo  etc.  Ry.  Co.  v.  Thompson,  71  111.  434, 

The  duty  of  the  carrier  to  provide  food,  water,  and  rest  for  stock 
In  course  of  transportation  is,  In  several  of  the  states,  declared  by 
statute,  and  a  penalty  fixed  for  a  failure  to  discharge  It;  but 
whether  so  declared,  or  not,  it  Is  the  carrier's  duty,  If  It  can  be 
done  with  reasonable  convenience,  to  sidetrack  a  car,  and  either 
unload  it,  or  afford  the  shipper  an  opportunity  to  do  so,  whenever, 
in  the  course  of  the  transportation,  the  safety  and  welfare  of  the 
animals  require  that  they  be  temporarily  unloaded  for  rest,  food, 
or  water,  or  to  appease  their  fright,  or  that  they  be  differently 
loaded:  Coupland  v.  Housatonic  R.  R.  Co.,  61  Conn.  531;  Johnson  v. 
Alabama  etc.  Ry.  Co.,  69  Miss.  191;  30  Am.  St.  Rep.  534.  Thus,  If 
the  carrier's  agents  are  Informed  that  a  mare,  with  a  colt.  Is  be- 
\coming  frightened,  Is  acting  badly,  and  Is  in  danger  of  being  killed 
by  further  transportation,  it  is  the  carrier's  duty,  upon  the  request 
of  the  shipper's  agent,  to  sidetrack  the  car  at  a  place  where  they 
are  next  to  stop,  where  that  may  reasonably  be  done:  Ooupland  v. 
Housatonic  R.  R.  Co.,  61  Conn.  531.  So,  If  it  Is  found  that  cattle, 
being  transported  In  a  railroad  car  with  hogs,  are  suffering,  the 
conductor  of  the  train  Is  not  justified  In  refusing,  upon  the  ship- 
per's request,  to  lay  out  the  car  at  a  station,  merely  because  the 
stoekpen  at  that  station  Is  unsafe  for  hogs,  it  not  appearing  that  the 
cattle  could  not  be  separately  unloaded,  or  that  the  railway  company 
was  under  no  duty  of  having  a  pen  safe  for  hogs  as  well  as  for  cat- 
tle: Johnson  v.  Alabama  etc.  Ry.  Co.,  69  Miss.  191;  30  Am.  St.  Rep. 
534.  But,  where  there  is  a  special  contract  for  the  shipper,  having 
only  a  few  horses  and  some  "emigrant  movables,"  to  care  for  his 
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-"Own  stock,  and  there  is  no  agreement  as  to  any  layout  along  the 
Toute,  and  the  stock  can  be  fed  and  watered  without  leaving  the 
car,  it  has  been  held  that  the  owner  does  not,  in  the  absence  of  a 
custom  to  that  effect,  acquire,  by  such  special  contract,  a  right 
■to  have  the  car  stopped  and  laid  out  along  the  route  for  the  purpose 
of  resting  his  animals  and  rearranging  his  load,  although  a  layout 
•might  save  the  horses  from  suffering  and  death,  where  the  stock 
cannot  be  taken  out  without  great  trouble  and  delay,  owing  to 
^thelr  peculiar  method  of  arrangement  in  the  car.  The  shipper,  it' 
<i8  said,  has  no  right,  under  such  circumstances,  to  demand  that 
the  car  be  laid  out  and  afterward  carried  under  the  same  eon- 
tract.  If  he  does  not  abandon  his  contract  or  contract  anew  for 
•the  use  of  the  car  for  a  longer  time,  the  carrier  may  refuse  to  lay 
-out  the  car,  and  is  not  answerable  for  Injuries  caused  by  continu- 
ing the  transportation:  Illinois  Cent.  R.  R.  Co.  v.  Peterson,  68  Miss. 
454.  This  seems  like  a  hard  case,  and  one  in  which  there  was  a  vio- 
lation either  by  the  company,  or  by  the  shipper,  of  an  obligation, 
"'founded  in  common  humanity,"  which  required  the  dumb  brutes 
to  be  relieved  from  suffering  and  to  be  rescued  from  death.  But 
the  case  charged  the  shipper  with  the  violation  of  duty,  and,  pos- 
sibly, this  ruling  was  correct,  for  It  is  undeniable  that  a  carrier 
should  not  be  held  to  account  to  the  owner  for  an  injury  which 
Is  occasioned  by  the  owner's  own  act.  In  fact,  the  authorities 
«eem  to  support  the  rule  that  whenever  livestock  Is  transported  in 
«  car  which  is  left  in  the  exclusive  control  of  the  shipper  or  his 
•agent,  and  injury  or  loss  results  from  his  act,  whether  negligent  or 
;not,  the  carrier  is  not  guilty  of  any  violation  of  duty:  Hart  v.  Chi- 
Kiago  etc.  Ry.  Co.,  69  Iowa,  485;  Fordyce  v.  McFlynn,  56  Ark.  424; 
©oaz  V.  Central  R.  R.  Co.,  87  Ga.  463;  Newby  v.  Chicago  etc.  Ry. 
•Co.,  19  Mo.  App.  391;  Penn  v.  Buffalo  etc.  R.  B.  Co.,  49  N.  Y.  204; 
10  Am.  Rep.  355.  Thus,  If  there  is  slight  delay  of  a  train  carrying 
^livestock,  It  is  negligence  in  the  shipper  for  his  agent  in  charge  of 
the  livestock  to  refuse  to  feed  and  water  the  animals,  if  they 
•demand  such  attention,  and  the  proper  facilities  therefor  are  fur- 
nished by  the  railway  company:  Fort  Worth  etc.  Ry.  Co.  v.  Dag- 
gett, 87  Tex.  322.  In  short,  the  duty  of  feeding  and  watering  stock 
and  otherwise  caring  for  them  may  be  Imposed  upon  the  shipper 
or  owner  by  the  terms  of  the  contract  of  shipment;  and,  if  this  is 
done,  or  If  he  volunteers  or  undertakes  this  duty,  he  alone  Is  respon- 
■sible  for  a  neglect  to  discharge  it:  Terre  Haute  etc.  R.  R.  Co.  v. 
«herwood,  132  Ind.  129;  32  Am.  St.  Rep.  239;  East  Tennessee  etc. 
R.  R.  Co.  V.  Johnston,  75  Ala.  596;  51  Am.  Bep.  489;  Kimball  v. 
Rutland  etc.  R.  R.  Co.,  26  Vt.  247;  62  Am,  Dec.  567;  South  etc.  R,  R. 
Co.  V.  Henleln,  52  Ala.  606;  23  Am.  Rep.  578;  Duvenick  v.  Missouri 
Pac.  Ry.  Co.,  57  Mo.  App.  550;  Central  R.  R.  v.  Bryant,  73  Ga. 
722;  Western  Ry.  Co.  v.  Harwell,  91  Ala.  340. 

The  doctrine  of  the  principal  case  that  it  is  the  custom  of  ship- 
pers to  send  a  caretaker  with  livestock  during  their  transportation, 
and  that,  in  the  absence  of  an  agreement  on  the  part  of  the  carrier 
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to  perform  the  duties  of  a  caretaker,  the  shipper  assumes  all  risks 
arising  from  his  failure  to  comply  with  such  custom,  does  not  pre- 
vail in  other  jurisdictions.  Carriers  of  livestock  are,  in  the  absence 
of  special  agreement,  whereby  the  shipper  is  to  look  after  his  own 
stock,  answerable  not  only  for  a  safe  and  careful  conveyance  of  the 
car  containing  them,  but  also  for  any  injury  which  can  be  prevented 
by  foresight,  vigilance,  and  care,  although  arising  from  the  conduct 
of  the  animals,  and  this  responsibility  is  held,  in  many  cases,  not 
to  be  relieved  by  the  fact  that  the  owner  of  the  stock  is  present 
and  aids  in  loading  them,  and  is  allowed  a  passage  for  himself 
on  the  train  which  carries  the  animals:  See  note  to  Rixford  v. 
Smith,  13  Am.  Kep.  53;  Feinberg  v.  Delaware  etc.  R.  R.  Co.,  52 
N.  J.  L.  451.  In  Clarke  v.  Rochester  etc.  R.  R.  Co.,  14  N.  Y.  570, 
67  Am.  Dec.  205,  it  was  said  that  "the  fact  that  the  plaintiff  was 
allowed  a  passage  for  himself  on  the  train  in  which  his  horses  were 
carried  did  not  prove  conclusively,  if  at  all,  that  he  was  to  attend 
to  their  safety  during  the  journey.  It  may  very  well  be  that  he 
desired  to  be  present  at  the  time  and  place  of  delivery.  In  order 
to  take  care  of  them  there,  and  that  the  privilege  of  taking  passage 
in  the  same  train  was  allowed  him  for  that  purpose":  Compare 
BvansviUe  etc.  R.  R.  Co.  v.  Young,  28  Ind.  516;  Cincinnati  etc.  Ry. 
v.  Disbrow,  76  Ga.  253,  262.  And  it  has  been  held  that  a  custom 
requiring  an  owner  to  go  on  the  same  train  with  his  stock,  to  feed 
and  water  the  animals,  cannot  be  sustained,  because  the  law  im- 
poses this  duty  on  the  carrier,  and  the  latter  cannot  transfer  it  to 
the  shipper  by  custom:  Missouri  Pac.  R.  R.  Go.  v.  Fagan,  72  Tex. 
127;  13  Am.  St.  Rep.  776.  Evidence  of  a  custom  making  It  the 
duty  of  the  shipper  to  accompany  his  stock  is  not  even  admissible 
In  evidence,  where  It  does  not  appear  that  the  performance  of  such 
duty  would  have  avoided  the  Injury,  or  that  its  remission  contrib- 
uted thereto.  Even  if  it  is  a  custom  for  shippers  of  stock  to  ac- 
company it,  it  may  be  a  mere  privilege,  and  not  a  duty  of  the  ship- 
per: Richmond  etc.  R.  R.  Co.  v.  Trousdale,  99  Ala.  889;  42  Am.  St. 
Rep.  69.  If  a  shipper  expressly  agrees  to  accompany  his  stock 
and  to  care  for  the  animals,  but  does  not  do  so,  and  such  failure 
proximately  contributes  to  the  injury  of  the  stock,  the  carrier  is 
not,  of  course,  answerable:  Western  Ry.  Co.  v.  Harwell,  91  Ala. 
340. 

Duty  as  to  Delivery— Delay.— While  it  is  not  the  duty  of  a  carrier  of 
livestock  to  carry  the  animals  through  at  all  hazards,  In  the  short- 
est possible  time,  it  is  its  duty  to  exercise  ordinary  diligence  in 
transporting  the  stock  without  unreasonable  delay,  and  it  must 
make  such  provision,  at  the  place  of  unloading,  as  will  enable  it  to 
properly  deliver  the  stock  to  the  consignee:  Covington  Stock-Yards 
Co.  V.  Keith,  139  U.  S.  128,  134;  Ormsby  v.  Union  Pac.  Ry.  Co., 
2  McCrary.  48;  Kinnick  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  665; 
Richmond  etc.  R.  R.  Co.  v.  Trousdale.  99  Ala.  389;  42  Am.  St.  Rep. 
69;  Nashville  etc.  R.  R.  Co.  v.  Jackson,  6  Heisk.  271;  Ball  v.  Wa- 
bash etc.  Ry.  Co.,  83  Mo.  574:  Blanchard  v.  Chicago  etc.  Ry.  Co.. 
60  Mo.  App.  267;  Baker  v.  Louisville  etc.  R.  R.  Co.,  10  Lea,  304; 
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Douglass  V.  Hannibal  etc.  R.  R.  Co.,  53  Mo.  App.  473;  Gulf  etc. 
Ry.  Co.  V.  Ellison,  70  Tex.  491.  It  is  the  duty  of  a  carrier  of  stock 
to  transport  them  with  reasonable  dispatch,  in  view  of  the  charac- 
ter of  the  freight,  and  its  liability  to  injury  from  delay:  Gulf  etc. 
Ry.  Co.  V.  Ellison,  70  Tex.  491.  A  delay  of  twenty-four  hours  at  a 
station  on  the  way  is  an  unneces^ry  delay,  unless  excused.  That 
a  railroad  company  needed  its  rolling  stock  for  the  purpose  of  car- 
rying passengers  is  not  a  sufficient  excuse  for  delaying  the  trans- 
portation of  a  carload  of  horses,  at  a  station  on  the  way  for  twenty- 
four  hours.  "The  duty  of  the  company  is  to  be  prepared  to  execute 
its  contracts,  both  to  carry  passengers  and  to  carry  freight;  it  can- 
not excuse  itself  for  a  failure  to  do  the  one,  upon  the  ground  that 
it  was  bound  to  do  the  other,  and  that  it  was  not  able  to  do  both": 
Ormsby  v.  Union  Pac.  Ry.  Co.,  2  McCrary,  48,  50.  If  a  train  is 
delayed  by  a  snowstorm,  and  cattle  are  put  into  a  stockyard,  the 
carrier  is  in  duty  bound  to  protect  them  from  injury  by  cold  and 
exposure:  Feinberg  v.  Delaware  etc.  R.  R.  Co.,  52  N.  J.  L.  451.  A 
carrier  of  livestock  is  liable  for  all  damage  that  is  referable  to  a 
negligent  prolongation  of  the  transportation  through  its  natural  ef- 
fect upon  the  physical  condition,  or  latent  vicious  propensities  of 
the  animals,  whereby  they  are  reduced  in  strength,  or  weight,  more 
than  they  would  have  been  had  prompt  carriage  and  delivery  been 
made,  and  injure  each  other  in  consequence  of  viciousness,  aroused 
by  the  excess  of  their  confinement  beyond  the  time  necessary  for 
transportation  and  delivery:  Richmond  etc.  R.  R.  Co.  v.  Trousdale, 
99  Ala.  389;  42  Am.  St.  Rep.  69.  If  the  cars  can  be  stopped  and 
started,  while  cattle  are  being  transported,  without  doing  ii  so 
abruptly  as  to  throw  the  animals  down  and  injure  them,  it  is  the 
company's  duty  to  do  it:  Gulf  etc.  Ry.  Co.  v.  Ellison,  70  Tex.  491. 

Duty  Where  Lines  Connect. — The  duty  of  a  railroad  company  which, 
without  a  special  contract,  receives  livestock  for  transportation  over 
its  own  line  and  other  lines  connected  therewith,  is  to  carry  the 
animals  over  its  own  line  only  and  to  deliver  them  safely  to  the 
next  connecting  carrier:  Myrick  y.  Michigan  Cent.  R.  R.  Co.,  lo7 
U.  S.  102,  106.  It  is  gross  negligence  for  it  to  delay,  for  over  three 
houi-s,  in  hot  weather,  the  transfer,  to  a  connecting  line,  of  a  car- 
load of  hogs,  after  its  arrival,  especially  where  repeated  inquiries 
about  the  animals  are  made  during  that  time:  Rock  Island  etc.  Ry. 
Co.  V.  Potter,  36  111.  App.  590.  If  a  carrier  has  contracted  to  carry 
livestock  over  his  own  road  and  deliver  them  to  a  connecting  car- 
rier, it  is  his  duty,  after  the  transit  on  his  own  road  is  completed^ 
and  the  stock  transferred  to  cars  accepted  by  the  shipper  prepara- 
tory to  delivery  to  the  connecting  carrying  line,  to  either  permit 
the  consignor  to  put  such  cars  in  proper  condition  to  safely  trans- 
port the  stock,  as  he  had  agreed  to  do,  or  himself  perform  this  duty 
with  reasonable  care  and  diligence;  and  for  a  failure  so  to  do,  the 
carrier  is  answerable  for  a  resulting  injury  to  the  stock.  This  duty 
includes  the  providing  of  suitable  bedding  for  the  cars,  partitions 
to  keep  the  animals  apart,  and  the  exercise  of  proper  care  to  pre- 
vent the  crowding  of  the  stock  in  the  cars:  Alabama  etc.  R.  R.  Co. 
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V.  Thomas,  89  Ala.  294:  18  Am.  St.  Rep.  119.  If  a  railroad  com- 
pany, contracting  to  carry  livestock  to  a  point  beyond  Its  own 
line,  finds,  after  reaching  its  own  terminus,  that  the  animals  cannot 
be  forwarded  at  once,  and  that,  to  prevent  injury  they  should  be 
unloaded,  fed,  and  watered,  It  is  the  first  carrier's  duty  to  see  that 
this  is  done.  Such  duty  cannot  be  imposed  on  the  owner,  although 
he  is  caring  for  his  stock  under  a  contract  that  he  shall  do  so  dur- 
ing their  transporlation:  Dunn  v.  Hannibal  etc.  R.  R.  Co.,  68  Mo. 
268.  A  connecting  carrier,  receiving  cattle  for  transportation,  has 
the  right  to  unload  them  for  the  purpose  of  transferring  them  to 
his  own  cars,  if  it  can  be  done  without  unnecessary  delay,  where 
there  is  no  express  contract  or  special  circumstances  making  it 
bis  duty  to  continue  the  transportation  in  the  same  cars  in  which 
the  animals  are  delivered  to  him:  McAlister  v.  Chicago  etc.  R.  R. 
Oo.,  74  Mo.  351.  It  is  the  duty  of  a  connecting  carrier  to  transport 
animals  which  have  been  tendered  and  received  on  Sunday  for 
shipment:  Philadelphia  etc.  R.  R.  Co.  v.  Lehman,  56  Md.  209;  40 
Am.  Rep.  415;  Guinn  v.  Wabash  etc.  Ry.  Co.,  20  Mo.  App.  453. 

Duty  on  Yessels.—lt  animals  are  transported  on  vessels.  It  is  the 
duty  of  ferrymen  and  masters  of  the  vessels  to  have  proper  appli- 
ances for  the  transportation:  Note  to  Clarke  v.  Rochester  etc.  R.  R. 
Co.,  67  Am.  Dec.  212.  It  is  also  their  duty  to  provide  suflacient  venti- 
lation for  the  stock:  The  Alvah,  59  Fed.  Rep.  630.  Compare  The 
Mondego,  56  Fed.  Rep.  268.  If  it  is  absolutely  necessary,  during  a 
severe  storm  at  sea  to  sacrifice  certain  property,  such  as  cattle,  to 
preserve  other  property,  or  the  vessel  and  crew,  the  sound  stock 
should  not  be  sent  overboard  along  with  the  maimed,  but  it  Is  the 
master's  duty  to  separate  and  save  the  former,  if  possible:  Brauer 
V.  Campania  Navigacion  La  Flecha,  66  Fed.  Rep.  776,  affirming  the 
same  case,  57  Fed.  Rep.  403.  A  common  carrier  of  cattle  by  steam- 
boat is  answerable  for  their  loss  during  transportation,  if  occa- 
sioned by  negligence  or  want  of  care  on  the  part  of  the  officers  of 
the  boat:  Pltre  v.  Offutt,  21  La.  Ann.  679;  99  Am.  Dec.  749. 

Exemption  from  Performance  of  Duty. — A  common  carrier  of  live- 
stock may,  by  special  contract,  limit  his  common-law  liability,  thus 
decreasing  his  duties  respecting  the  transportation  of  animals,  but 
he  cannot,  by  contract,  exempt  himself  from  the  consequences  of 
his  own  negligence  as  to  any  duty  respecting  such  transportation, 
or  from  liability  for  injuries  which  may  occur,  during  the  trans- 
portation, through  the  negligence  of  his  servants,  as  such  a  con- 
tract would  be  contrary  to  public  policy:  Ball  v.  Wabash  etc.  Ry. 
Co..  83  Mo.  574;  Alabama  etc.  R.  R.  Co.  v.  Thomas,  89  Ala.  294;  18 
Am.  St.  Rep.  119;  Railroad  v.  Dies,  91  Tenn.  177;  30  Am.  St.  Rep. 
871;  Johnson  v.  Alabama  etc.  Ry.  Co.,  69  Miss.  191;  30  Am.  St.  Rep. 
534,  and  note;  collected  cases  In  Chicago  etc.  R.  R.  Co.  v.  Witty, 
32  Neb.  275:  29  Am.  St.  Rep.  436;  Gulf  etc.  R.  B.  Oo.  v.  Trawick, 
68  Tex.  314;  2  Am.  St.  Rep.  494;  Hawkins  v.  Great  Western  R.  R. 
Co.,  17  Mich.  57;  97  Am.  Dec.  179;  Louisville  etc.  R.  R.  Co.  v. 
Hedger,  9  Bush,  W5;  15  Am.  Rep.  740;  Chesapeake  etc.  Ry.  Co.  v. 
American  Exchange  Bank,  92  Va.  495;  Missouri  Pac.  Ry.  Co.  t. 
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Cornwall,  70  Tex.  611;  St.  Louis  etc.  Ry.  v.  Lesser,  46  Ark.  236; 
Maslin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180;  35  Am.  Rep.  748; 
Chicago  etc.  R.  R.  Co.  v.  Witty,  82  Neb.  275;  29  Am.  St.  Rep.  436; 
Ormsby  v.  Union  Pac.  Ry.  Co.,  2  McCrary,  48;  McCune  v.  Burling- 
ton etc.  R.  R.  Co.,  52  Iowa,  600;  Great  Western  Ry.  Co.  v.  Hawliins, 
18  Mich.  427;  Union  Pac.  Ry.  Co.  v.  Rainey,  19  Colo.  225;  Nashville 
etc.  R.  R.  Co.  V.  Jaclison,  6  Heisk.  271;  Doan  v.  St.  Louis  etc.  Ry. 
Co.,  38  Mo.  App.  408;  Potts  v.  Wabash  etc.  Ry.  Co.,  17  Mo.  App. 
394;  Wabash  etc.  Ry.  Co.  v.  Blaclj,  11  111.  App.  465.  Thus,  the 
carrier  may  contract  for  just  and  reasonable  exemptions  from  un- 
usual risks  Incident  to  the  service,  such  as  overloading,  suffocation, 
heat,  fire,  and  the  like,  limiting  his  liability  to  injuries  resulting  from 
the  negligence  of  his  own  servants  and  agents:  Western  Ry.  Co. 
V.  Harwell,  91  Ala.  340;  Georgia  R.  R.  v.  Beatie,  66  Ga.  438;  42  Am. 
Rep.  75.  Compare  Wabash  etc.  Ry.  Co.  v.  Black,  11  111.  App.  465, 
holding  that  the  carrier  cannot  limit  his  common-law  liability  to 
safely  deliver  stock  received  for  transportation.  He  cannot  stipu- 
late for  exemption  on  account  of  the  insufficiency  of  cars  for  the 
transportation  of  livestock  placed  therein,  although  the  shipper  ac- 
companies his  stock  and  sees  the  defects  or  unsultableness  of  the 
cars.  The  carrier  cannot  excuse  negligence  and  carelessness  In 
furnishing  cars  upon  the  ground  that  the  shipper  should  have  no- 
ticed the  defects  and  rejected  the  vehicles:  Railroad  Co.  v.  Pratt, 
22  Wall.  123;  Union  Pac.  Ry.  Co.  v.  Rainey,  19  Colo.  225;  St.  Louis 
etc.  Ry.  V.  Lesser,  46  Ark.  236;  Peters  v.  New  Orleans  etc.  R.  R.  Co., 
16  La.  Ann.  222;  79  Am.  Dec.  578;  Mason  v.  Missouri  Pac.  Ry.  Co.,  25 
Mo.  App.  473;  Gulf  etc.  Ry.  Co.  v.  Trawick,  80  Tex.  270.  As  to  limi- 
tation of  liability,  see,  also,  the  note  to  Clarke  v.  Rochester  etc.  R.  R. 
Co.,  67  Am.  Dec.  213.  A  carrier  may,  however,  limit  his  liability  for 
animals,  In  case  of  injury,  to  a  certain  value,  and  it  is  due  to  him 
that  he  should  be  correctly  informed  by  the  shipper  of  the  value 
of  livestock  tendered  for  transportation:  Coupland  v.  Housatonie 
R.  R.  Co.,  61  Conn.  .531;  Western  Ry.  Co.  v.  Harwell,  91  Ala.  340; 
note  to  Clarke  v.  Rochester  etc.  R.  R.  Co.,  67  Am.  Dec.  214.  Con- 
tra, Doan  V.  St.  Louis  etc.  Ry.  Co.,  38  Mo.  App.  408.  In  New  York, 
however,  the  rule  is  that  a  carrier  may,  by  express  agreement,  ex- 
empt himself  from  liability  for  damages  resulting  from  any  degree 
of  negligence  on  the  part  of  his  agents,  servants,  or  employes,  and 
this  rule  applies  to  a  carrier  of  livestock:  Cragin  v.  New  York 
Cent  E.  B.  Co.,  51  N.  Y.  61;  10  Am.  Rep.  559. 
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[109  Michigan,  98.] 
APPELLATE      PROCEDURE  —  QUESTIONS     NOT     PRE- 
SENTED TO  THE  TRIAL  COURT.— Cases  will  be  reviewed  by  the 
appellate  court  only  upon  points  and  theories  presented  to  the  trial 
courts. 
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WILLS,  UNDUE  INFLUENCE,  WHAT  SUFFICIENT  TO 
SUPPORT  A  FINDING  OF.— If  a  testator  possessed  of  great 
wealth  makes  a  will  In  which  his  property  is  devised  with  sub- 
stantial equality  among  his  heirs  at  law,  and  subsequently  by  cod- 
icils, to  the  will  and  by  conveyances,  practically  disinherits  all  of 
them  but  two,  those  two  being  less  in  need  of  his  bounty  than  some- 
of  those  disinherited,  and  it  appears  that  one  of  the  sons  In  whose 
favor  the  changes  in  the  will  were  made  resided  with  the  testator 
for  several  years  prior  to  his  death,  and  the  other  was  frequently  a. 
visitor  of,  and  In  consultation  with,  the  testator,  and  that  after 
interviews  between  them,  he  spoke  unfavorably  of  the  third  son,  a 
verdict  finding  that  the  will  was  the  product  of  undue  influence 
will  not  be  set  aside. 

PRACTICE.— An  objection  to  testimony  showing  that  In  the- 
opinion  of  witness  the  testator  was  of  unsound  mind,  that  such 
testimony  Is  incompetent.  Is  too  indefinite,  because  it  may  include- 
reasons  which  counsel  had  in  mind,  but  which  were  not  apparent  to 
the  court.  Counsel  cannot.  In  an  appellate  court.  Insist  that  the  testi- 
mony was  Incompetent,  because  the  witness  had  not  shown  suffi- 
cient knowledge  upon  which  to  base  his  opinion. 

WITNESS,  COMPETENCY  OF  TO  GIVE  OPINION  AS  TO 
SANITY;— A  witness  who  describes  actions,  looks,  and  language- 
of  the  testator  Inconsistent  with  a  rational  state  of  mind,  Is  compe- 
tent to  state  his  opinion  respecting  the  sanity  of  the  testator. 

APPELLATE  PROCEDURE,  OBJECTIONS  NOT  POINTED 
OUT  IN  THE  TRIAL  COURT— If  counsel  deem  a  hypothetical 
question  asked  of  a  medical  witness  to  be  objectionable  in  any  re- 
spect, they  should  call  the  attention  of  the  trial  court  thereto.  If, 
after  the  close  of  the  testimony,  they  think  the  question  assumed 
facts  of  which  there  was  no  evidence,  they  should  move  to  have  the 
answer  stricken  out.  Failing  to  take  any  action  in  the  trial  court, 
they  cannot  urge  their  objections  on  appeal. 

INSANITY— MORAL  OBLIGATIONS.— It  is  not  error  to  per- 
mit a  medical  witness  to  be  asked  whether  he  thought  the  testator 
to  be  capable  of  understanding  his  moral  obligations  to  others  at 
the  time  of  executing  his  will.  If  the  testimony  shows  that  he  thea 
had  minor  children  dependent  on  him  or  his  property  for  educa- 
tion and  support. 

JURY  TRIAL-INSTRUCTION  AS  TO  WEIGHT  OF  EVI- 
DENCE.—A  court  before  which  the  competency  of  a  testator  is  be- 
ing tried,  does  not  err  In  refusing  to  Instruct  the  jury  that  the  ex- 
pert testimony  In  the  case  Is  uncertain,  unreliable,  and  entitled  to^ 
but  little  weight. 

APPELLATE  PROCEDURE,  IMMATERIAL  ERROR.— A 
verdict  will  not  be  set  aside  for  an  error  of  the  trial  court  In  per- 
mitting a  question  to  be  answered  on  cross-examination  having  no 
relevancy  to  the  examination  in  chief,  and  therefore  not  a  proper 
subject  for  cross-examination,  if  it  would  be  a  reflection  on  the  In- 
telligence of  the  jury  to  hold  that  the  answer  could  have  misled  or 
prejudiced  them. 

INSANE  DELUSIONS,  EFFECT  OF  UPON  TESTAMEN- 
TARY CAPACITY.— A  testator  may  have  been  competent  to  attenci 
to  his  affairs,  to  make  deeds,  leases,  and  other  contracts,  and  still 
not  able  to  execute  the  will  in  question,  because  of  some  delusion 
which  had  beclouded  or  taken  away  his  judgment  in  regard  to 
those  who  were  the  natural  objects  of  his  bounty,  as  where  he 
disinherits  one  of  his  heirs  at  law  on  account  of  his  having  a  delu- 
sion respecting  the  character  of  such  heir,  or  respecting  some  act 
on  the  part  of  the  heir  which.  If  existing,  shows  him  to  be  un- 
worthy of  the  testator's  bounty. 
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WILLS— TESTAMENTARY  CAPACITY.— Where  monoma- 
nia or  insane  delusion  dictates  tlie  provisions  of  a  will  resulting  in 
the  disinheriting  of  the  subjects  of  the  delusion,  whom  the  testa- 
tor otherwise  would  remember  in  his  will,  it  cannot  stand. 

WILLS— TESTAMENTARY  CAPACITY,  TERMS  OP  WILL, 
WHEN  MAY  BE  CONSIDERED.— The  jury  may  be  instructed  that 
they  may  consider  the  terms  of  a  will  in  connection  with  other  evi- 
dence in  determining  whether  it  was  the  fruit  of  monomania  or  in- 
sane delusion. 

WILLS.— If  a  testator  is  under  an  Insane  delusion  that  his 
daughter  is  an  inmate  of  a  house  of  ill-fame,  such  delusion,  if  the 
jury  finds  it  to  have  been  the  cause  of  his  disinheriting  her.  Is  suf- 
ficient to  invalidate  the  will. 

WILLS,  EVIDENCE.— That  a  will  is  contrary  to  natural  jus- 
tice may  be  considered  with  other  facts  to  aid  in  determining 
whether  it  is  the  fruit  of  undue  influence  or  insane  delusion. 

AN  INSANE  DELUSION  on  the  part  of  a  testator  that  one 
of  hiB  daughters  is  a  prostitute,  one  of  his  sons  a  drunkard,  and 
that  his  son  in  law  had  designs  on  his  life,  is  suflBcient  to  justify  a 
verdict  against  the  validity  of  the  wilL 

Application  to  admit  a  will  to  probate  with  the  several 
codicils  thereto.  The  testator  died  in  1892  at  the  age  of  eighty- 
two  years.  The  original  will  was  executed  in  1874,  shortly  after 
the  death  of  his  wife,  and  of  the  codicils  one  was  executed  in 
1875,  three  in  1880,  one  in  1882,  one  in  1883,  one  in  1885,  two 
in  1886,  two  in  1888,  and  one  in  1890.  When  the  will  was 
executed  the  testator  had  three  sons  and  four  daughters,  and 
under  it  his  property  was  devised  equally  among  them.  By  the 
codicils  the  property  was  substantially  given  to  his  sons  Paul 
and  Ephraim.  One  of  his  daughters  married  and  bore  eight 
children,  but  her  husband,  being  a  man  of  bad  character,  she 
ultimately  left  him  with  her  father's  approval,  and  with  all  her 
children  went  to  his  house  and  lived.  Another  daughter  mar- 
ried a  Mr.  Lodewyck,  and  after  bearing  five  children,  died. 
About  four  months  after  her  death,  he  married  Rose,  another 
daughter  of  the  testator,  against  his  wish.  The  trial  court  gave 
the  jury  numerous  instructions  at  the  request  both  of  the  pro- 
ponents and  the  contestants,  and  also  certain  other  instructions 
on  its  own  account.  None  of  the  instructions,  either  oral  or 
written,  seem  to  have  been  objected  to  by  either  party,  but 
the  proponents  excepted  to  the  refusal  of  the  court  to  instruct 
that  there  was  no  evidence  of  undue  influence,  that  if  the  tes- 
tator was  of  sound  mind  sufficient  to  enable  him  to  buy  and  sell 
property,  and  to  make  deeds,  leases,  and  gifts,  then  he  had  men- 
tal capacity  sufficient  to  make  a  will,  that  if  he  was  nervous,  of 
violent  temper,  and  unjust  in  his  dealings  or  tyrannical,  this  did 
not  prove  anything  against  his  testamentary  capacity,  and  that 
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the  expert  evidence  given  in  the  case  was  uncertain,  unreliable, 
and  should  be  accorded  little  weight.  Verdict  and  judgment 
for  the  contestants,  the  proponents  appealed. 

John  Ward  (Henry  M.  Cheever  and  John  Atkinson,  of  coun- 
sel), for  the  appellants. 

Don  M.  Dickinson  (Samuel  S.  Harris  and  John  D.  Conely,  of 
counsel),  for  the  appellees. 

*^  GRANT,  J.  1.  The  court  did  not  err  in  refusing  to  in- 
struct the  jury  that  there  was  no  evidence  of  undue  influence.  It 
must  be  borne  in  ^***  mind  that  the  first  will  was  a  fairly  equita- 
ble division  of  the  testator's  property  among  his  children.  This 
was  in  accordance  with  the  natural  affection  which  every  father 
is  supposed  to  have  for  his  offspring.  There  is  no  evidence 
that  any  influence  was  exercised  over  Mr.  Rivard  in  the  execution 
of  that  will,  or  that  there  was  then  any  alienation  of  affection 
between  him  and  any  of  his  children.  If  the  case  had  been 
tried  upon  the  theory  that  this  will  was  valid,  and  must  stand, 
although  it  were  established  that  the  codicils  were  invalid  on  ac- 
count of  undue  influence  or  incompetency,  a  different  and  im- 
portant question,  upon  which  we  find  no  decision  by  this  court, 
would  have  been  presented.  It  was,  however,  presented  to  the 
court  and  jury  upon  the  theory  that  the  execution  of  a  codicil 
is  a  re-execution  of  the  entire  will,  and  that,  if  there  was  such 
undue  influence  or  incompetency  as  would  invalidate  the  codicils, 
it  would  invalidate  the  entire  will.  All  through  the  trial  the 
original  will  and  the  codicils  were  referred  to  as  one  will.  No 
request  was  made  to  instruct  the  jury  upon  this  theory.  It  was 
raised  in  this  court  for  the  first  time.  Cases  will  be  reviewed 
by  the  appellate  courts  upon  the  points  and  theories  presented 
to  the  nisi  prius  courts.  No  better  illustration  of  the  justice  of 
this  rule  can  be  found  than  in  the  present  case.  Had  the  pro- 
ponents desired  to  make  this  issue,  it  was  their  clear  duty  to  have 
done  so  in  the  court  below.  We  therefore  refrain  from  discuss- 
ing this  question,  or  commenting  upon  the  authorities  cited. 

Soon  after  the  execution  of  the  original  will,  Mr.  Rivard  com- 
menced, by  codicils,  to  diminish  the  shares  of  some  and  increase 
those  of  others,  until  finally,  by  these  codicils  and  deeds  of  con- 
veyance, he  had  practically  disinherited  all  but  Paul  and 
Ephraim,  and  left  to  them  almost  the  entirety  of  a  property 
worth  between  two  hundred  and  fifty  thousand  dollars  and  four 
hundred  thousand  dollars.     Some  of  those  whom  he  thus  disin- 
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herited  were  in  more  need  of  his  bounty  than  Paul  and  Ephraim, 
because  they  were  less  able  to  take  care  of  themselves,  and  were 
possessed  of  less  property.  Every  person  will  ^^^  naturally  say 
that  some  good  reason  must  be  found  to  account  for  such  a  dis- 
posal of  a  large  property  by  a  parent.  Undue  influence  is  not 
exercised  openly.  Like  crime,  it  seeks  secrecy  in  which  to  ac- 
complish its  poisonous  work.  It  is  largely  a  matter  of  inference 
from  facts  and  circumstances  surrounding  the  testator,  his  char- 
acter and  mental  condition  as  shown  by  the  evidence,  and  the 
opportunity  possessed  by  the  beneficiary  for  the  exercise  of  such 
control:  Marx  v.  McGlynn,  88  N.  Y.  357;  Hartman  v.  Strickler, 
83  Va.  237;  Porter  v.  Throop,  47  Mich.  324.  It  is  unnecessary 
in  this  case  to  go  to  the  extent  of  the  holding  in  Marx  v.  Mc- 
Glynn, 88  N.  Y.  357,  and  Hartman  v.  Strickler,  82  Va.  237,  to 
the  effect  that  the  presumption  of  undue  influence  arises  from 
the  fact  that  the  will  is  in  disregard  of  a  parent's  natural  affec- 
tion. Ephraim  lived  at  home,  with  his  father,  for  about  five 
years  before  his  death.  Paul  was  a  frequent  visitor,  and  in  con- 
sultation with  him.  There  is  evidence  on  the  part  of  the  con- 
testants that  Mr.  Rivard  made  remarks  against  his  son  Charles 
after  his  interviews  with  Paul,  and  spoke  about  fixing  matters 
differently.  The  learned  circuit  judge  submitted  this  question  to 
the  jury,  and,  upon  a  motion  for  a  new  trial,  refused  to  disturb 
the  verdict.  "We  think  he  was  correct,  in  that  there  was  substan- 
tial evidence  for  the  consideration  of  the  jury. 

2.  Three  witnesses,  named  Lodewyck,  Freeh,  and  Gore,  testi- 
fied that,  in  their  opinion,  Mr.  Rivard  was  of  unsound  mind. 
The  objection  made  to  the  inquiry  propounded  to  Lodewyck 
and  Freeh  was  that  it  was  "incompetent,  and  any  inquiry  as  to 
his  mental  soundness  or  unsoundness  must  be  confined  to  the 
time  the  will  was  made,  and  the  codicils."  Under  this  ob- 
jection, counsel  can  now  complain  only  of  the  second  reason 
for  their  objection.  The  objection  that  it  was  "incompe- 
tent" is  too  indefinite.  The  term  includes  many  reasons  which 
counsel  might  have  had  in  mind,  but  which  are  not  apparent  to 
the  court. 

In  Ward  v.  Ward,  37  Mich.  258,  the  objection  made  ***  was 
that  the  question  was  "incompetent,  irrelevant,  and  immate- 
rial." The  court  said:  "The  ground  of  the  objection  was  not 
stated  at  all,  and,  considering  the  circumstances,  the  point  now 
urged  was  not  so  obvious  as  to  probably  occur  to  the  judge's 
mind  on  the  tender  of  a  general  objection.  The  plaintiff  in  error 
is  therefore  not  entitled  to  insist  on  the  ground  here  taken." 
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In  Stevens  v.  Hope,  52  Mich.  65,  it  is  said:  "Objections  made 
in  this  form  are  not  entitled  to  notice,  unless  it  happens  that 
the  true  point  of  objection  is  too  palpable  to  call  for  anything 
more  definite'':  See,  also.  Brown  v.  "Weightman,  62  Mich.  557; 
Seventh-Day  Adventist  Pub.  Assn.  v.  Fisher,  95  Mich.  274. 

Counsel  cannot  now  raise  the  point  that  these  witnesses  had 
not  shown  sufficient  facts  and  knowledge  upon  which  to  base 
an  opinion. 

To  similar  questions  propounded  to  the  witness  Gore,  the  spe- 
cific objection  was  made  that  he  had  not  shown  sufficient  knowl- 
edge on  his  part  to  give  an  opinion.  We  are  all  of  the  opinion 
that  this  witness'  testimony  was  competent.  He  had  described 
looks  and  actions  and  language  inconsistent  with  a  normal  state 
of  mind.     We  deem  it  unimportant  to  state  his  testimony. 

3.  Dr.  Johnson,  a  medical  expert  upon  insanity,  was  produced 
as  a  witness  for  the  contestants.  A  very  long  hypothetical  ques- 
tion was  propounded  to  him.  It  assumed  the  existence  of  cer- 
tain facts,  as  all  such  questions  do,  which  contestants  claim  they 
had  given  testimony  to  prove.  After  the  statement,  the  ques- 
tion was,  "What  have  you  to  say  as  to  the  mental  condition  of 
this  man,  from  the  time  of  his  wife's  death?"  The  answer  was, 
"The  history  seems  to  be  that  of  an  insane  person,  so  far  as  I 
can  judge  from  the  question."  After  this  was  answered,  a  sec- 
ond question  was  propounded,  asking  for  the  witness*  opinion 
whether  Mr.  Rivard  was  "capable  of  comprehending  his  moral 
obligations  to  others,  and  the  proper  objects  of  his  *^*  bounty; 
the  relations  of  his  children  and  grandchildren  to  him;  the  sit- 
uation and  disposition  of  his  property  so  as  to  hold  these  in 
mind;  his  obligations  to  others;  his  consideration  of  the  objects 
of  his  bounty;  his  property,  and  the  extent  of  it — so  as  to  be 
able  to  make  this  will  and  these  codicils  of  his  own  understand- 
ing." 

It  is  now  urged  that  this  question  was  incompetent  because 
it  includes  certain  facts  which  are  indicative  of  sanity,  rather 
than  insanity,  and  that  the  jury  were  given  to  understand  by 
the  question  that  they  were  inserted  as  indicative  of  insanity. 
No  such  objection  was  made  upon  the  trial,  and  it  will  not  now 
be  considered  by  us.  The  court,  of  its  own  motion,  did  modify 
some  of  the  hypothetical  statements,  which  were  eliminated 
from  the  question.  If  counsel  for  proponents  objected  to  other 
statements,  they  should  have  called  the  attention  of  the  court 
to  them.  The  usual  and  better  practice  is  to  first  introduce 
all  the  evidence  to  support  the  assumed  facts  stated  in  the  hy- 
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pothetical  question.  If,  however,  after  the  close  of  the  testi- 
mony, it  be  found  that  such  question  contains  assumed  facts 
which  there  is  no  evidence  to  support,  opposing  counsel  should 
move  to  have  the  answer  stricken  out,  and  excluded  from  the 
consideration  of  the  jury:  Wilkinson  v.  Detroit  etc.  Spring 
"Works,  73  Mich.  418.  The  competency  of  such  questions  is  too 
well  established  to  be  now  questioned.  The  duty  of  the  trial 
judge  is  to  limit  the  question  to  those  facts  which,  if  the  jury 
find  them  to  be  true,  are  indicative  of  insanity.  The  hypothet- 
ical question  in  this  case  included  the  facts  which  the  contest- 
ants had  given  evidence  tending  to  sustain. 

The  second  question  was  attacked  in  the  court  below,  and  is 
attacked  here,  upon  the  ground  that  it  included  moral  obliga- 
tions, and  that  it  is  of  no  consequence  whether  Mr.  Eivard 
did  or  did  not  understand  his  moral  obligations  to  others.  It 
is  insisted  that  the  question  and  answer  related  to  the  moral  in- 
competency of  the  testator,  and  not  to  his  mental  incompetency, 
which  is  the  test.  ^^"^  The  word  was  evidently  not  used  in  re- 
gard to  the  moral  character  of  the  testator,  or  his  moral  obli- 
gations to  his  neighbors  in  the  business  transactions  of  life.  It 
related  to  the  obligations  which  a  parent  owes  to  his  children. 
He  waa  imder  no  legal  obligation  to  devise  his  property  or  leave 
it  to  his  children  who  were  of  age.  Certainly,  as  to  those  who 
were  not  of  age,  it  would  not  be  inappropriate  to  say  that  a 
father  owes  a  moral  obligation  to  his  children  to  provide  out  of 
his  property  the  means  for  their  support  and  education.  The 
term  was  used  with  reference  to  his  obligations  to  his  children. 
The  jury  could  not  well  have  understood  it  in  any  other  light. 
There  is  precedent  for  its  use  in  this  connection.  The  lord 
chief  justice,  in  Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  549,  says: 

"Here,  then,  we  have  the  measure  of  the  degree  of  mental 
power  which  should  be  insisted  on.  If  the  human  instincts  and 
affections,  or  the  moral  sense,  become  perverted  by  mental  dis- 
ease; if  insane  suspicion  or  aversion  take  the  place  of  natural 
affection;  if  reason  and  judgment  are  lost,  and  the  mind  becomes 
a  prey  to  insane  delusions  calculated  to  interfere  with  and  disturb 
its  functions,  and  to  lead  to  a  testamentary  disposition  due  only 
to  their  baleful  influence — in  such  a  case  it  is  obvious  that  the 
condition  of  the  testamentary  power  fails,  and  that  a  will  made 
under  such  circumstances  ought  not  to  stand." 

The  rigid  cross-examination  elicited  many  things  favorable  to 
the  proponents,  and  gave  the  jury  all  the  essential  information 
for  their  consideration  in  determining  how  much  weight  they 
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would  give  to  the  opinion  of  the  expert.    There  was  no  error  in 
admitting  this  testimony. 

4.  The  court  did  not  err  in  refusing  to  instruct  the  jury  that 
the  expert  testimony  in  this  case  was  uncertain  and  unreliable, 
and  that  but  little  weight  should  be  given  to  it:  People  v.  Sea- 
man, 107  Mich.  348;  61  Am.  St.  Rep.  326. 

5.  Testimony  was  introduced  by  the  contestants  to  show  that 
Mr.  Rivard  became  angry  at  some  of  his  boys,  and  sent  them  away 
from  home,  telling  them  to  leave,  ^***  and  "go  and  eat  mad 
cow.'*  A  Mr.  Willemin  was  sworn  for  the  proponents,  and  tes- 
tified that  he  was  a  lawyer  of  forty-four  years'  practice,  twenty 
years  in  this  country,  was  brought  up  in  Paris,  a  graduate  of  the 
French  University,  and  acquainted  with  the  idioms  of  the  French 
language;  that  the  French  expression  for  the  above  is,  "Mange 
de  la  vache  enrage";  that  it  was  an  expression  much  used  in 
France,  especially  among  the  country  people.  "It  means  the 
same  as,  *You  go  and  have  a  hard  time.'  Suppose  I  should  tell 
you  the  story  of  my  life,  and  was  in  Australia  part  of  the  time,, 
and  fared  very  bad  in  that  country;  I  would  tell  you,  *J'ai 
mang6  de  la  vache  enrage.'  It  means  you  have  the  hardest  time 
one  can  ask,  to  endure  hardships." 

On  cross-examination  the  witness  was  asked,  "Would  you  use 
it  to  your  own  children?"  He  answered  under  objection  and  ex- 
ception. It  was  probably  not  proper  cross-examination.  It  had 
no  relevancy  to  the  subject  matter  of  his  testimony  in  chief.  It 
would,  however,  be  a  reflection  upon  the  intelligence  of  any  jury 
to  hold  that  they  could  be  misled  or  prejudiced  by  the  answer, 
which  was:  "No;  I  would  not,  myself."  Judgments  should  not 
be  set  aside  for  such  trivial  errors. 

6.  The  principles  governing  the  main  question  in  this  case 
have  been  so  frequently  and  fully  discussed  in  the  decisions  of 
this  court  that  we  deem  it  unnecessary  to  traverse  the  ground 
again.  To  do  so  would  be  supererogation.  The  former  distin- 
guished jurists  of  this  court  have  ably  expounded  the  rules  and 
cited  the  principles  governing  all  the  questions  raised.  Some  of 
the  leading  cases  are  Beaubien  v.  Cicotte,  13  Mich.  459;  McGin- 
his  V.  Kempsey,  27  Mich.  363;  Fraser  v.  Jennison,  42  Mich.  231; 
Kempsey  v.  McGinniss,  21  Mich.  123. 

Apart  from  the  question  of  undue  influence,  which  has  already 
been  disposed  of,  the  theory  of  the  proponents  is  that  the  rec- 
ord contains  no  evidence  of  general  incompetency,  the  result  of 
penile  dementia  or  general  insanity,  or  of  an  insane  delusion 
which  afl'ected  the  testamentary  ***  capacity  of  Mr.  Rivard. 
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Counsel  urged,  and  requested  the  court  to  so  charge,  that  Mr. 
Eivard  was  competent  to  attend  to  his  business  affairs,  to  make 
deeds,  leases,  and  contracts,  and  was  therefore  competent  to 
make  a  will,  for  the  reason  that  it  requires  less  capacity  to  make 
&  will  than  to  execute  deeds  and  contracts.  If  the  alleged  in- 
competency depended  upon  senile  dementia  or  general  insanity, 
counsel's  contention,  under  the  instruction  of  the  court  as  to 
his  competency  in  this  regard,  would  be  correct,  and  the  court 
should  have  directed  a  verdict  for  the  proponents.  This  rule  is 
settled,  not  only  by  the  authorities  in  Michigan,  but  is  recognized 
by  courts  generally.  The  difficulty  with  this  contention  is  that  it 
does  not  apply  to  this  case,  and  the  court  eliminated  it  from  the 
consideration  of  the  jury  by  instructing  them  that  Mr.  Eivard 
was  competent  to  do  all  these  things,  and  that  that  competency 
continued  to  the  end  of  his  life.  Counsel  ignore  the  other  well- 
eettled  rule — that,  while  a  man  may  be  possessed  of  such  ca- 
pacity, he  still  may  be  unable  to  execute  the  will  in  question, 
on  account  of  some  delusion  which  has  beclouded  or  taken  away 
his  judgment  in  regard  to  those  who  are  the  natural  objects  of 
his  bounty.  If  a  testator  disinherits  a  daughter  upon  the  belief 
that  she  is  a  bad  woman  or  that  she  is  not  his  own  offspring,  or 
a  son  upon  the  belief  that  he  is  a  drunkard,  or  his  grandchildren 
upon  the  belief  that  his  son  in  law  has  threatened  to  kill  him, 
and  it  appears  that  there  is  no  foundation  in  fact  for  any  such 
beliefs,  and  they  are  shown  to  be  mere  delusions,  a  will  disinher- 
iting such  children  and  grandchildren  is  void,  notwithstanding 
he  was  entirely  sane  upon  every  other  subject,  and  fully  com- 
petent to  manage  his  business  affairs.  Justice  Cooley  makes  the 
distinction  clear  in  his  able  opinion  in  Fraser  v.  Jennison,  42 
Mich.  231: 

"When  the  monomania  is  conceded,  it  is  only  necessary  to 
inquire  further  whether  the  provisions  of  the  will  are  or  are  not 
affected  by  it,  and  the  will  stands  or  falls  by  that  test.  [Citing 
a  large  number  of  authorities.]  A  ^^''  man  may  believe  himself 
to  be  the  Supreme  Ruler  of  the  Universe,  and  nevertheless  make 
a  perfectly  sensible  disposition  of  his  property;  and  the  courts 
will  sustain  it,  when  it  appears  that  his  mania  did  not  dicate 
its  provisions." 

The  converse  of  the  proposition  is  true — ^that  where  the 
monomania  or  delusion  does  dictate  its  provisions,  and  results 
in  the  disinheritance  of  the  subjects  of  the  delusion,  whom  he 
would  otherwise  remember  in  his  will,  it  cannot  stand.  We  are 
not  dealing  with  a  testator  who  has  no  children,  but  only  col- 
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lateral  heirs,  to  whom  he  owes  no  duty,  legal  or  moral,  but  with 
a  parent,  whose  disinheritance  ought,  in  the  common  sense  of 
mankind,  to  be  based  upon  some  good  reason.  For  this  reason 
the  court  rightly  instructed  the  jury  that  they  might  consider 
the  terms  of  the  will,  in  connection  with  the  other  evidence,  in 
determining  the  question  of  the  monomania  or  delusion.  This 
is  peculiarly  true  of  the  present  case.  These  codicils  present 
some  peculiar  features  which  indicate  a  loss  of  memory  and  an 
unstable  character.  There  were  only  two  weeks  between  the 
second  and  third;  seventeen  days  between  the  eighth  and  ninth; 
five  days  between  the  tenth  and  eleventh;  the  third  and  fourth 
were  made  upon  the  same  day;  the  eighth  and  ninth  are  identical 
in  language.  We  find  no  satisfactory  explanation  of  the  execu- 
tion of  these  two  codicils  within  a  few  days  of  each  other.  By 
the  sixth  codicil  he  took  away  from  his  children  all  control  of 
his  funeral,  burial,  and  selection  of  his  grave  and  the  erection 
of  a  monument,  and  committed  it  to  his  attorney,  Mr.  Ward. 
He  disinherited  his  youngest  daughter.  If  the  testimony  of  the 
contestants  is  worthy  of  belief,  he  was  under  the  insane  delusion 
that  she  was  an  inmate  of  a  house  of  ill-fame. 

There  is  no  shadow  of  a  reason  shown  for  this  belief.  If  the 
jury  found  that  this  insane  delusion  was  the  cause  of  his  dis- 
inheriting her,  it  alone  would  be  sufficient  to  invalidate  the 
will:  Haines  v.  Hayden,  95  Mich.  332;  35  Am.  St.  Rep.  566. 
The  delusion  in  that  case  was  that  his  wife  was  unfaithful  *^* 
to  him,  and  that  Alice,  the  daughter  who  was  disinherited,  was 
not  his  own  child. 

It  was  said  in  McGinnis  v.  Kempsey,  21  Mich.  123,  "If  a  party 
makes  a  will  contrary  to  natural  justice,  this,  with  other  facts, 
may  be  considered.'*  The  testator's  daughter  Rose  was  about 
twelve  years  of  age  when  her  mother  died.  The  evidence  for 
contestants  showed  that  she  assumed  the  mother's  place  in  the 
household;  did  most  of  the  work;  she  and  her  little  sister  milked 
the  cows,  and  brought  water  from  the  lake,  several  hundred  feet 
away;  that  she  was  faithful,  obedient,  and  uncomplaining;  that 
her  lot  was  a  hard  one;  that  she  did  work  which  no  father,  pos- 
sessed of  the  property  which  her  father  had,  ought  to  permit  a 
daughter  to  do.  Nothing  occurred  to  estrange  him  from  her 
until  her  marriage  with  Lodewyck.  There  is  no  evidence  that 
he  had  any  ill-will  toward  Pauline,  Lodewyck's  first  wife. 
Either  from  an  unfortunate  marriage,  or  from  other  causes,  the 
mind  of  his  daughter  Archange  had  become  unbalanced,  and 
after  she  left  her  husband  her  father  took  her  to  an  asylum  for 


676  RiVARD  V.  RivABD.  [Mich. 

care  and  treatment.  The  common  sense  of  mankind  condemns, 
as  contrary  to  natural  justice,  a  will  which  practically  disin- 
herits such  children,  and  leaves  the  bulk  of  a  large  fortune  to 
two  who  have  done  no  more  than  they  to  deserve  it;  and  are 
better  able  to  meet  the  vicissitudes  and  struggles  of  life;  and 
courts  and  juries  have  the  right  to  take  that  fact  into  consid- 
eration, in  determining  the  competency  of  the  testator  to  make 
the  will. 

The  delusions  claimed  to  directly  affect  the  will  are  his  belief 
that  his  daughter  Julia,  whom  he  totally  disinherited,  was  an 
inmate  of  a  house  of  ill-fame;  that  Charles  was  a  drunkard;  and 
that  his  son  in  law  Lodewyck,  whose  children  he  left  with  a  mere 
pittance,  and  that  tied  up  with  harsh  restrictions,  had  designs 
upon  his  life.  So  far  as  disclosed  upon  this  record,  there  was 
not  the  slightest  foundation  for  his  belief  in  the  unchastity  of 
his  daughter  or  the  designs  of  Lodewyck.  There  is  evidence 
***  from  which  it  may  be  reasonably  inferred  that  he  had  some 
foundation  for  his  belief  in  the  habits  of  his  son  Charles. 
Charles,  however,  was  a  witness,  and  the  jury  had  a  better 
chance  to  judge  as  to  the  foundation  for  his  father's  treatment, 
and  whether  his  belief  amounted  to  a  delusion. 

The  evidence  of  the  contestants  tends  to  show  a  marked 
change  in  the  habits  and  character  of  Mr.  Rivard  after  the  death 
of  his  wife;  that  he  was  afraid  of  her  spirit;  that  he  made  his 
sons  and  the  hired  man  sleep  in  the  sitting  room  for  some  time, 
all  having  beds  on  the  floor;  that  they  slept  with  their  guns  by 
their  sides;  that  he  said  to  his  sons,  'TTour  mother  might  come, 
and  we  had  better  sleep  on  the  floor";  that  he  told  them  to  sleep 
on  their  backs,  so  as  to  listen,  for  fear  she  would  come,  and  told 
them  to  be  ready  to  grab  their  guns  to  shoot  if  she  should  come; 
that  he  hung  sleighbells  across  the  windows;  that  he  attended 
to  the  calls  of  nature  in  the  room  at  night  without  using  any 
convenience;  that  he  was  accustomed  to  sit  upon  his  haunches  in 
the  house  and  in  the  fields,  and  along  the  fences;  that  he  exhib- 
ited cruelty  toward  his  dumb  animals,  so  extreme  and  revolting 
as  to  be  inconsistent  with  a  sane  mind;  that  he  sometimes  wore 
summer  clothes  in  winter,  and  winter  clothes  in  summer;  that 
he  sometimes  slept  with  a  flannel  shirt  or  drawers  tied  about  his 
neck,  for  fear  that  one  of  his  daughters  would  cut  his  throat; 
and  that  he  furnished  diseased  meat  to  eat.  Now,  while  some  of 
these  peculiarities  would  not,  of  themselves,  show  incompetency 
to  make  a  will,  still  they  were  important  side  lights  to  aid  the 
jury  in  determining  the  main  issue  in  the  case:  Bitner  v.  Bit- 
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ner,  65  Pa.  St.  347.  It  is  just  to  here  remark  that  the  testimony 
of  the  proponents  was  in  flat  contradiction  to  most  of  the  tes- 
timony on  the  part  of  the  contestants,  and,  if  the  jury  found 
that  the  facts  testified  to  by  the  proponents'  witnesses  were  true, 
Mr.  Rivard  was  undoubtedly  competent  to  execute  the  will,  and 
the  will  should  have  been  sustained.  But  these  questions  of 
fact  ^^"  were  exclusively  within  the  province  of  the  jury,  and 
they  have  settled  them  against  the  proponents.  The  charge 
was  very  clear  in  presenting  the  issue  to  them,  and  defining  the 
rules  by  which  they  were  governed.  We  find  no  error  in  the  in- 
struction given,  or  in  the  refusal  to  give  the  requests  on  behalf 
of  the  proponents  which  were  refused. 

The  refusal  to  submit  the  special  questions  numbered  4  and  5 
has  not  been  argued  by  counsel  in  their  briefs,  and  therefore  will 
not  be  considered. 

The  judgment  is  affirmed. 

The  other  justices  concurred. 

APPEAL-QUESTIONS  NOT  RAISED  AT  TRIAL.— A  question 
not  raised  at  the  trial  will  not  be  considered  for  the  first  time  on 
appeal:  Reich  v.  Cochran,  151  N.  Y.  122;  56  Am.  St.  Rep.  607,  and 
note;  Klotz  v.  James,  96  Iowa,  1;  59  Am.  St.  Rep.  348;  Greene  v. 
Greene,  49  Neb.  546;  59  Am.  St.  Rep.  560. 

INSTRUCTIONS  AS  TO  WEIGHT  OF  EVIDENCE.— It  Is  never 
the  province  of  the  court  to  tell  the  jury  which  class  of  conflicting 
testimony  is  entitled  to  the  greater  weight:  West  Chicago  Street 
Ry.  Co.  V.  Mueller,  165  111.  499;  56  Am.  St.  Rep.  263;  McKeon  v. 
Chicago  etc.  Ry.  Co.,  94  Wis.  477;  59  Am.  St.  Rep.  910,  and  note. 

WILLS— CONTEST— OPINION  OF  WITNESS  AS  TO  TESTA- 
TOR'S MENTAL  CAPACITY.— If  a  witness  has  had  such  a  long  and 
Intimate  acquaintance  with  a  testator  as  to  enable  him  to  form  a 
correct  judgment  as  to  the  testator's  mental  condition,  he  may  give 
his  opinion  that  the  testator  was  of  sound  mind,  provided  he  also 
states  the  facts  upon  which  such  opinion  is  based:  Note  to  Kimber- 
ly's  Appeal,  57  Am.  St.  Rep.  111.  See  Estate  of  Goldtborp,  94  Iowa, 
336;  58  Am.  St.  Rep.  400. 

WILLS— INSANE  DELUSION  AFFECTING.— A  man  may  be  of 
sound  mind  in  regard  to  his  dealings  in  general  while  he  is  under  an 
Insane  delusion,  and  whenever  It  appears  that  his  will  was  the  di- 
rect offspring  of  his  partial  Insanity  or  monomania,  which  was  the 
cause  of  the  disposition  made  by  him  of  his  property,  and  that  with- 
out it  such  disposition  would  not  have  been  made.  It  should  be  dis- 
regarded: Thomas  v.  Carter,  170  Pa.  St.  272;  50  Am.  St.  Rep.  770, 
and  note;  Kimberly's  Appeal,  68  Conn.  428;  57  Am.  St.  Rep.  101,  and 
note.  The  question  Is  as  to  whether  or  not  the  will  is  the  offspring 
of  the  delusion:  Taylor  v.  Trich,  165  Pa.  St.  586;  44  Am.  St.  Rep. 
679,  and  note.  While  an  unjust  will  Is  not  necessarily  an  irrational 
act:  Lee  v.  Lee,  4  McCord,  183;  17  Am.  Dec.  722:  Its  injustice  may  be 
considered  as  evidence  of  the  testator's  mental  condition:  Clark  v. 
Fisher.  1  Paige.  171:  19  Am.  Dec.  402;  Hlgglns  v.  Carlton,  28  Md. 
115;  92  Am.  Dec.  666. 

"VA'TLLS.— THE  UNDUE  INFLUENCE  which  will  invalidate  a 
Will  must  be  such  as  operates  upon  the  mind  of  a  testator  at  the 
Am.  6t.  Rep.,  \  ol.  LXIIl.— 87 
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time  of  making  the  will,  and  must  be  an  influence  relating  to  the 
will  itself:  In  re  Kaufman,  117  Cal.  288;  59  Am.  St.  Rep.  179,  and 
note.  On  the  subject  see  the  monographic  note  to  In  re  Hess'  Will, 
31  Am.  St  Bep.  QlO-mi, 


Whbelook  V.  American  Tract  Society. 

[109  MICHIGAN,  141.] 

CHARITABLE  USES.— A  bequest  of  property  to  trustees  to 
pay  such  worthy  poor  girls  to  aid  in  their  education  as  the  judgment 
of  the  trustees  shall  have  dictated,  they  having  full  power  as  to 
the  amounts  to  be  paid  and  the  times  of  payment,  is  inefCective  and 
must  fail. 

CHARITABLE  USES— DISCRETION  OF  THE  TRUSTEES, 
WHEN  AVOIDS.— A  bequest  to  trustees  to  be  applied  to  useful  and 
charitable  purposes,  that  is  to  say,  they  are  to  dispose  of  the  prop- 
erty in  such  sums  as  in  their  discretion  they  shall  think  proper  and 
right,  that  is,  to  pay  to  four  associations,  naming  them,  expressing 
also  a  desire  to  aid  worthy  poor  girls  in  their  education  and  giving 
the  trustees  authority  to  devote  to  that  purpose  sums  not  turned 
over  to  such  associations,  is  void  under  the  statutes  of  Michigan,  be- 
cause the  trust  is  not  fully  and  clearly  expressed. 

Suit  for  the  construction  of  the  following  will: 
"I,  Sarah  W.  Wheelock,  of  the  township  of  Athens,  county 
of  Bradford,  and  state  of  Pennsylvania,  being  of  sound  mind, 
do  make  and  publish  this  my  last  will  and  testament.  And, 
first,  as  to  such  worldly  estate  as  it  hath  pleased  God  in  His 
mercy  to  intrust  me  with,  I  dispose  of  as  follows:  I  direct  that 
all  my  funeral  expenses  be  paid  as  soon  after  my  decease  as 
possible,  out  of  the  first  moneys  that  shall  come  into  the  hands 
of  my  executors.  And,  as  to  the  residue  £ind  remainder  which 
shall  remain  in  the  hands  of  my  executors,  that  the  same  may 
be  applied  to  useful  and  charitable  purposes,  it  is  my  will,  and  I 
hereby  direct  my  executors,  hereinafter  named,  to  dispose  of  the 
money  that  may  come  into  their  hands  from  my  estate,  whether 
the  same  be  from  real  or  personal  property,  to  such  charitable 
and  Christian  purposes  as  hereinafter  named,  in  such  sums  and 
portions  as,  in  their  discretion,  they  shall  think  proper  and  right; 
and  for  such  purposes  I  do  hereby  give  and  bequeath  to  Moses 
W.  Wheelock  and  Mrs.  Charlotte  Fairbanks  (my  executors,  here- 
inafter named)  all  my  property,  of  whatever  kind  or  nature,  in 
trust  and  for  the  uses  hereinafter  set  forth;  that  is,  to  pay  the 
same  to  the  ^American  Board  of  Foreign  Missions,*  to  the 
'American  Tract  Society,'  to  the  'American  Home  Mission/  and 
to  the  'American  Female  Guardian  Society,'  incorporated  by  the 
legislature  of  New  York  in  the  year  1849.  And  should  my  ex- 
ecutors think  it  best  to  appropriate  a  portion  of  the  moneys 
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which  may  come  into  their  hands,  which  shall  not  be  expended 
and  paid  as  hereinbefore  set  forth — and  as  to  the  amount  to  be 
paid,  or  sums  to  be  distributed,  to  each,  I  leave  entirely  to  the 
judgment  and  discretion  of  my  executors  to  act  in  this  respect 
as  they  shall  think  right — it  is  my  wish  and  desire,  and  they 
are  hereby  directed,  to  pay  to  such  worthy  poor  girls,  to  aid  in 
their  education,  such  sums  as  shall  not  be  expended  or  paid 
as  hereinbefore  provided;  said  donees  to  be  chosen  by  my  execu- 
tors, they  having  full  power  as  to  the  amounts  to  be  paid,  and 
the  times  of  payment,  appropriating  the  same  as  their  good- 
ness and  judgment  shall  dictate.  I  give  and  bequeath  the  best 
of  my  wardrobe  to  Mrs.  Charlotte  Fairbanks.  And  I  hereby 
nominate,  make,  and  appoint  my  beloved  brother,  Moses  W. 
Wheelock,  my  executor,  and  my  friend,  Charlotte  Fairbanks, 
my  executrix,  to  this,  my  last  will  and  testament. 

"In  witness  whereof,  I  have  hereunto  set  my  hand,  to  this, 
my  last  will  and  testament,  written  on  one  sheet  of  paper,  A.  D. 
March  25th,  1858.  SAKAH  W.  WHEELOCK. 

"Signed  by  Sarah  W.  Wheelock  in  our  presence,  as  her  last 
will  and  testament: 

«H.  W.  PATEICK. 
''N.  C.  HAERIS.*' 

Section   5616   and  subdivision  5  of  section   6573,  Howell's 

Statutes,  are  as  follows: 

"Sec.  5573.  Express  trusts  may  be  created  for  any  or  either 
of  the  following  purposes: 

"5.  For  the  beneficial  interest  of  any  person  or  persons,  when 
such  trust  is  fully  expressed  and  clearly  defined  upon  the  face 
of  the  instrument  creating  it,  subject  to  the  limitations  as  to 
time  prescribed  in  this  title.'* 

"Sec.  5616.  "WTien  a  disposition  under  a  power  is  directed  to 
be  made  to,  or  among,  or  between  several  persons,  without  any 
specification  of  the  share  to  be  allotted  to  each,  all  the  persons 
designated  shall  be  entitled  to  an  equal  proportion." 

Hulbert  &  Mechem,  for  the  complainant. 

Swayne,  Swayne  &  Hayes,  for  the  defendants, 

*'**  HOOKER,  J.  The  complainant  is  administrator  with 
the  vrill  annexed  of  Sarah  W.  Wheelock,  and  files  this  bill  to  ob- 
tain a  construction  of  the  will,  a  copy  of  which  is  appended. 
This  will  was  made  when  the  testatrix  was  a  resident  of  Pennsyl- 
vania, and  her  estate  was  administered  nearly  to  the  point  of  dis- 
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tribntion  before  the  will  was  discovered.  The  persons  named  in 
the  will  as  executors  died  before  the  will  was  discovered — one 
before  the  death  of  the  testatrix,  and  one  after.  The  estate  con- 
sists of  real  estate,  there  being  little  personal  property,  and  this 
will  be  required  to  pay  the  expenses  of  the  administration.  The 
circuit  judge  held  the  provisions  of  the  will  void. 

The  complainant  contends  that  the  will  is  inadequate  to  the 
creation  of  a  trust,  while  the  four  corporations  mentioned  seek 
to  uphold  its  validity.  This  must  depend  upon  two  questions: 
1.  Does  the  will  comply  with  subdivision  5,  section  5573,  of  2 
Howell's  Statutes?  2.  If  so,  does  it  fail  by  reason  of  the  death 
of  the  trustees  named  in  the  will? 

Whether  or  not  this  trust  is  fully  expressed  and  clearly  ***  de- 
fined upon  the  face  of  the  instrument  creating  it,  as  required  by 
subdivision  5,  section  5573,  of  2  Howell's  Statutes,  must  depend 
upon  the  construction  of  this  will.  It  is  agreed  by  all  parties 
that  the  provision  for  "poor  and  worthy  girls"  is  ineffective,  and 
must  fail.  So  far  as  that  provision  is  concerned,  the  trust  is  not 
fully  expressed  or  clearly  defined.  On  the  other  hand,  the  pro- 
vision for  the  four  societies  is  not  open  to  that  objection,  and 
may  stand  unless  it  is  inseparably  connected  with  the  other  pro- 
vision, and  must  fall  with  it. 

A  similar  will  was  considered  in  the  case  of  Tilden  v.  Green, 
130  N".  Y.  29,  27  Am.  St.  Eep.  487,  where  this  interesting  ques- 
tion will  be  found  elaborately  discussed.  In  that  case  the  re- 
siduum of  the  estate  was  devised  in  trust,  to  be  devoted  to  some 
objects  to  be  worked  out  through  a  prospective  corporation, 
which  the  trustees  were  authorized  to  cause  to  be  created,  if 
possible,  but  subject  to  the  power  of  the  trustees  to  divert  the 
fund,  or  any  part  of  it,  from  that  object,  and  apply  the  same  to 
general  charity,  if  they  deemed  it  inexpedient  or  the  corporation 
should  not  be  organized.  The  court  held  that  the  will  indicated 
that  the  testator  had  in  view  one  general  scheme  of  charity,  and 
that  all  the  provisions  of  the  will  were  inseparably  connected, 
and  must  fall,  inasmuch  as  some  of  them,  like  the  provision  for 
"poor  girls"  in  this  will,  were  vague  and  indefinite,  and  inasmuch 
as  the  will  designated  no  beneficiary  who  might  enforce  the  trust. 
The  attempt  to  maintain  that  the  Tilden  trust  was  the  primary 
object  of  the  testator's  bounty  was  similar  to  the  claim  made  here 
that  the  four  societies  were  intended  to  be  the  first  objects  to 
be  considered. 

We  do  not  fail  to  note  the  distinction  urged  by  counsel  that 
this  will  indicates  that  some  provision,  be  it  never  so  small,  was. 
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by  the  terms  of  this  will,  assured  to  these  societies,  or  one  of 
them;  but  if  this  can  be  said  to  be  so,  in  view  of  the  fact  that 
the  "poor  girls"  were  mentioned,  and  of  the  statute  (2  How. 
Stats,  sec.  5616),  we  are  still  impressed  by  the  fact  that  the  tes- 
tatrix apparently  *^  intended  that  the  interests  of  the  "poor 
girls"  should  be  weighed  by  the  trustees  before  determining  how 
the  estate  should  be  divided.  As  said  in  Tilden  v.  Green,  130 
N.  Y.  29,  27  Am.  St.  Rep.  487:  How  could  the  trustees,  charged 
with  the  imperative  duty  of  devoting  the  estate  to  charitable  pur- 
poses, consider  the  question  whether  they  should  give  the  four 
societies  anything,  or  (if,  as  contended,  each  was  entitled  to 
something)  more  than  a  nominal  sum,  without  taking  a  complete 
view  of  the  whole  field  of  charities  embraced  within  the  provi- 
sions of  the  will?  We  think  the  case  is  within  the  rule  main- 
tained in  the  Tilden  case,  and  that  the  view  taken  by  the  learned 
circuit  judge  was  correct,  and  that  the  decree  should  be  affirmed. 
The  other  question  need  not  be  discussed. 
Decree  affirmed. 

The  other  justices  concurred. 


CHARITIES— WHEN  WILL  BE  SUSTAINED.— Gifts  to  charita- 
ble uses  are  highly  favored  and  liberally  construed  to  accomplish 
the  intent  of  the  donor:  Woodruff  v.  Marsh,  63  Conn.  125,  38  Am.  St. 
Rep.  346,  wherein  an  interesting  bequest  to  charity  Is  upheld.  A 
trust  without  a  beneficiary  who  can  claim  Its  enforcement  is  void, 
and  the  objection  is  not  obviated  by  the  existence  in  the  trustees  of 
a  power  to  select  a  beneficiary,  unless  the  claim  of  the  persons  In 
whose  favor  the  power  may  be  exercised  has  been  designated  with 
such  certainty  that  tile  courts  can  ascertain  who  were  the  objects 
of  the  power:  Tilden  v.  Green,  130  N.  Y.  29;  27  Am.  St.  Rep.  487, 
tind  note.  A  consideration  of  the  charitable  bequests  which  have 
been  upheld,  though  attacked  for  uncertainty,  and  those  refused  en- 
forcement because  of  uncertainty  or  Indefiniteness,  reveals  many 
apparent  inconsistencies  and  contradictions:  See  extended  note  to 
Bridges  v.  Pleasants,  44  Am.  Dec.  98-101;  Dye  v.  Beaver  Creek 
Church,  48  S.  C.  444;  59  Am.  St.  Rep.  724;  note  to  Minot  v.  Baker,  9 
Am.  St.  Rep.  720.  721;  George  v.  Braddock,  45  N.  J.  Eq.  757;  14  Am. 
St.  Rep.  754,  and  note;  Going  v.  Emery,  16  Pick.  107;  26  Am.  Dec. 
645,  and  note;  Moore  v.  Moore.  4  Dana,  354;  29  Am.  Dec.  417; 
monographic  note  to  Hoeflfer  v.  Clogan,  ante,  pp.  248-269. 


Hawes  V.  Detroit  Fire  &  Marine  Insurance  Co. 

[ino  mtchtgan,  324.] 
MORTGAGE  DEBT,  OPTION  AND  ELECTION  TO  TREAT 
AS  DUE.— Where  a  mortgage  provides  that  In  the  event  of  default 
in  the  payment  of  interest,  the  principal  sum  shall  become  due  and 
payable  immedi.Ttelv.  notice  need  not  be  given  to  the  mortgagor  of 
an  election  to  tr^at  the  whole  amount  of  the  debt  as  due.  The  elec- 
tion is  sufficiently  manifested  by  commencing  a  suit  to  foreclose. 
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JUDICIAL  SALE  MADE  EN  MASSE.— Where  a  mortgage  In- 
cludes several  tracts  of  land,  one  of  which  Is  shown  to  be  platted 
and  laid  out  in  lots  for  the  purpose  of  selling  as  such,  a  sale  under 
foreclosure  of  the  whole  property  en  masse  should  be  vacated. 

PARTIES.— A  suit  to  set  aside  a  foreclosure  sale  for  Irregu- 
larities thereunder  Is  in  effect  a  suit  to  redeem,  to  which  the  wife  of 
the  complainant  should  be  made  a  party. 

JUDICIAL  SALES— IKREGULARITIES,  REMEDIES  FOR. 
Where  a  mortgagor  seelcs  to  set  aside  a  foreclosure  sale  on  account 
of  irregularity  in  selling  parcels  en  masse,  he  must  either  offer  to 
make  payment  of  the  sum  due  or  to  submit  to  a  sale  of  the  premises 
In  proper  parcels  to  satisfy  the  sums  due. 

Hawes  &  Luby  (A.  J.  Miles,  of  counsel),  for  tlie  complainant. 

Moores  &  Goff,  for  the  defendant. 

8^«  MONTGOMERY,  J.  Complainant  filed  a  bill  to  set  aside 
a  deed  made  on  a  statutory  foreclosure  of  a  mortgage  executed 
by  himself  and  wife.  The  mortgage  contained  a  provision  that 
in  case  of  default  in  payment  of  the  interest  at  its  maturity,  con- 
tinuing for  a  period  of  thirty  days,  the  principal  sum,  with  all 
the  arrearages  of  interest,  should  become  due  and  payable  imme- 
diately. The  property  mortgaged  was  described  in  the  mortgage 
as  follows: 

"The  southwest  quarter  (160),  one  hundred  sixty  acres,  and 
the  southerly  thirty  (30)  acres  of  the  east  half  of  the  northwest 
quarter,  section  number  nineteen  (19);  also,  that  portion  of  the 
north  half  of  the  southeast  quarter  of  said  section  nineteen  (19) 
lying  west  of  the  Comstock  road  (so  called),  and  north  of  a  pri- 
vate way,  marked  on  the  plat  of  the  subdivision  of  said  Hawes 
as  lots  numbers  six  (6),  seven  (7),  eight  (8),  nine  (9),  ten  (10), 
eleven  (11),  twelve  (12),  except  the  easterly  half  of  said  lots  six 
(6),  seven  (7),  and  eight  (8),  containing  about  thirty-one  (31) 
acres;  all  in  township  two  (2)  south,  range  ten  (10)  west." 

At  the  time  of  the  foreclosure  of  the  mortgage,  three  install- 
ments of  interest  were  past  due;  and  the  mortgagee,  assuming  to 
act  under  the  option  contained  in  the  mortgage,  claimed,  in  ob- 
taining notice  of  sale,  that  the  whole  amount  was  due,  and  sold 
the  property  for  the  whole  amount.  The  property  was  not  sold 
in  parcels,  but  as  a  whole.  The  two  principal  grounds  of  com- 
plaint made  against  the  regularity  of  the  proceeding  are  that 
there  had  been  no  previous  notice  of  the  intention  to  declare  the 
whole  amount  due,  and  that  the  property  should  ^***  have  been 
sold  in  parcels.  The  circuit  Judge  sustained  the  claim  of  the 
complainant  as  to  each  of  these  contentions,  set  aside  the  sale, 
and  decreed  a  sale  of  the  premises  in  parcels  to  satisfy  the 
amount  of  the  interest  due.     Defendant  appeals. 
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1.  By  the  clear  weight  of  authority,  notice  of  election  to  treat 
the  whole  amount  of  the  mortgage  debt  as  due  before  proceeding 
to  foreclose  is  not  necessary.  The  procedure  to  foreclose  suffi- 
ciently shows  the  mortgagee's  intention:  Harper  v.  Ely,  56  111. 
179;  2  Jones  on  Mortgages,  sec.  1182;- 2  Pingrey  on  Mortgages, 
sec.  1539,  and  cases  cited;  Johnson  v.  Van  Velsor,  43  Mich.  208. 

2.  The  mortgagor,  when  applying  for  the  loan,  proposed  at 
first  to  include  only  that  portion  of  the  land  not  platted,  but 
stated  in  the  letter  requesting  a  loan  that,  if  thought  necessary, 
he  would  cover  the  platted  portion,  which  he  held  for  sale.  This 
was  described  in  the  correspondence  as  celery  land.  When  the 
mortgage  was  made,  an  agreement  permitting  the  mortgagor  to 
sell  this  land,  or  any  portion  of  it,  at  eighty  dollars  per  acre,  was 
made.  As  a  matter  of  fact,  this  description  of  land  was  not 
used  in  connection  with  the  other  portions  of  the  farm,  but  was 
held  for  sale  in  parcels  as  platted.  While  this  plat  was  not  re- 
corded, it  was  recognized  by  the  mortgagee,  and  the  property  was 
described  by  reference  to  it.  We  think,  under  these  circum- 
stances, it  cannot  be  said  to  comprise,  with  the  remaining  por- 
tion, one  farm;  and  the  sale  must  be  said  to  be,  for  this  reason, 
irregular. 

3.  It  is  contended  by  the  defendant  that  the  remedy  of  com- 
plainant is  by  bill  to  redeem.  The  practice  in  such  cases  is 
pointed  out  in  Fosdick  v.  Van  Husan,  21  Mich.  567,  and  Huyck 
V.  Graham,  82  Mich.  357,  and  it  rests  upon  the  principle  that  he 
who  seeks  equity  must  do  equity;  and,  as  complainant  asks  relief 
in  equity,  he  should  either  be  prepared  to  make  payment,  or  have 
a  sale  of  the  premises  for  the  amount  due.  For  this  purpose  the 
complainant's  wife  should  have  been  made  a  party.  The  case 
will  be  remanded,  with  leave  to  complainant  to  ^^'^  make  his 
wife  a  party  complainant,  and  on  failure  to  do  so  within  thirty 
days  the  bill  will  be  dismissed.  Upon  her  being  made  a  party, 
a  decree  should  be  entered  permitting  complainants  to  pay  the 
amount  of  the  mortgage  and  interest  within  sixty  days,  and,  in 
default  thereof,  decreeing  a  sale  of  the  premises  in  parcels  to  sat- 
isfy the  amount  of  the  mortgage,  principal  and  interest,  and 
costs.  Neither  party  will  recover  costs  in  the  court  below.  "Do- 
fendant  will  be  entitled  to  recover  costs  in  this  court. 

Grant,  Hooker,  and  Moore,  JJ.,  concurred. 

Long,  C.  J.,  did  not  sit. 

MORTGAGE  —  OPTION  —  ELECTION  TO  FORECLOSE.  —  If  a 

mortpnere  provides  that  the  note  secured  thereby  shall  become  due 
and  payable  in  thirty  days  after  default  in  the  payment  of  interest, 
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the  mortgagee  has  a  right,  upon  the  expiration  of  thirty  days  from 
such  default,  to  proceed  to  foreclose  his  mortgage.  Bringing  such 
suit  Is  sufficient  election  to  exercise  his  option,  and  is  all  the  notice 
required:  Swearingen  v.  Lahner,  93  Iowa,  147;  57  Am.  St.  Rep.  261, 
and  note. 

MORTGAGE  —  FORECLOSURE  SALE  EN  MASSE  — WHEN 
VOID.— A  sale  in  a  lump  tff  several  distinct  parcels  of  land  covered 
by  one  mortgage,  upon  foreclosure,  is  ground  for  setting  aside  the 
sale  and  ordering  a  resale:  Lay  v.  Gibbons,  14  Iowa,  377;  81  Am, 
Dec.  487,  and  note;  Piel  v.  Brayer,  30  lud.  332;  95  Am.  Dec.  699,  and 
note.    See  Street  v.  Beal,  16  Iowa,  68;  85  Am.  Dec.  504. 

MORTGAGE  —  REDEMPTION  —  PAYMENT  ESSENTIAL.— A 
mortgagor  going  into  equity  to  redeem  will  be  required  to  pay  not 
only  the  mortgage  debt,  but  all  other  debts  due  from  him  to  the 
mortgagee:  Lee  v.  Stone,  5  Gill  &  J.  1;  23  Am.  Dec.  589;  Chamber- 
lain V.  Thompson,  10  Conn.  243;  26  Am.  Dec.  390.  See,  however, 
Mahoney  v.  Bostwiek,  96  Cal.  53;  31  Am.  St  Rep.  175,  and  note. 


Defreese  v.  Lake. 

[109  Michigan,  415.] 

LIFE  ESTATE,  WHEN  CREATED.— A  devise  of  property  to 
testator's  son  and  after  his  decease  to  belong  to  his  heirs,  gives  him 
an  estate  for  life  only. 

WILLS.— EXTRINSIC  EVIDENCE  of  what  the  testator  told 
the  scrivener  whom  he  engaged  to  draw  his  will,  and  of  his  inten- 
tions as  then  expressed.  Is  not  admissible  for  the  purpose  of  constru- 
ing such  will,  whei'e,  upon  its  face,  it  is  free  from  ambiguity. 

A  LIFE  TENANT  OF  REAL  PROPERTY  owes  both  the  es- 
tate and  the  remainderman  the  duty  of  paying  taxes  thereon,  and 
therefore  cannot  acquire  title  in  fee  by  letting  the  premises  be  sold 
for  taxes  and  then  bidding  them  In. 

DEVISE,  ASSENT  TO  OR  ACCEPTANCE  OF.— If  the  ac- 
ceptance of  a  devise  may  be  presumed,  the  presumption  is  not  con- 
clusive, and  such  acceptance  is  necessary  to  vest  title  in  the  devisee. 

DEVISE,  RENUNCIATION  OF,  HOW  MAY  BE  PRO  /ED.— 
Evidence  that  a  devisee  of  a  life  estate  in  expectancy,  before  he 
became  entitled  to  possession,  purchased  the  property,  at  a  tax  sale, 
and  thereafter  claimed  and  conveyed  In  fee,  is  admissible  as  tend- 
ing to  show  that  he  never  accepted  the  devise,  but,  on  the  contrary, 
renounced  It. 

TAX  TITLE,  WHO  MAY  NOT  ACQUIRE  AND  ASSERT.— 
Where  land  is  devised  to  A  for  life  with  remainder  to  B  for  life,  and 
after  B's  death,  the  property  to  go  to  his  heirs,  and  B  accepts  the  de- 
vise, he  cannot,  by  purchasing  the  property  at  a  tax  sale  during  the 
life  of  A,  acquire  any  title  which  he  can  assert  for  the  purpose  of 
cutting  off  the  Interest  of  his  heirs  as  remaindermen.  It  would  be 
otherwise  If  he  never  accepted  the  devise. 

LIFE  TENANTS  AND  REMAINDERMEN.— If  there  is  an 
encumbrance  upon  land,  either  the  life  tenant  or  the  remainderman 
may  purchase  It,  but  cannot  hold  it  to  the  exclusion  of  the  other, 
who  Is  willing  to  contribute  his  share  of  the  amount  paid  for  the 
purchase.    This  rule  Is  applicable  to  a  life  estate  in  expectancy. 

REMAINDERS  ARE  descenriible  devises  and  alienable  in  the 
same  manner  as  estates  in  possession. 
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A  CONVEYANCE  by  the  heirs  of  C  made  In  his  lifetime 
passes  their  title,  if,  as  such  heirs,  they  are  remaindermen,  he  hav- 
ing merely  a  life  estate  in  possession. 

PERPETUITIES.— A  devise  of  an  estate  to  A  for  life  vflth  re- 
mainder to  B  does  not  suspend  the  power  of  alienation  for  a  period 
longer  than  two  lives  in  being,  and  hence  does  not  create  a  perpe- 
tuity. 

Watson  &  Chapman,  for  the  appellants. 

John  T.  McCurdy,  for  the  appellee. 

*i7  HOOKER,  J.  One  Peter  Casler,  being  owner  in  fee  of 
the  premises  in  controversy,  made  a  will  which  contained  the  fol- 
lowing provisions:  "I  give  and  bequeath  to  my  wife,  Betsey  Cas- 
ler, all  the  west  half  of  the  southeast  quarter,  and  the  south  half 
of  the  east  half  of  the  southeast  quarter,  except  so  much  of  said 
land  on  the  south  as  will  make  forty  acres,  on  section  thirty-one, 
according  to  the  original  survey  of  the  United  States,  being  in 
the  township  of  Shiawassee,  county  of  Shiawassee,  and  state  of 
Michigan,  it  being  the  same  farm  on  which  I  now  reside.  After 
her  decease  the  said  real  estate  above  described  I  give  and  be- 
queath to  Henry  Casler,  my  son,  and  after  his  decease  said  real 
estate  is  to  belong  to  his  heirs." 

It  appears  that  during  the  time  that  Betsey  Casler  occupied 
the  land,  it  was  assessed  for  taxes  to  her  for  the  years  1874  and 
1875.  It  was  sold  for  these  taxes,  and  tax  deeds  were  executed 
to  Henry  Casler  on  December  9,  1876,  and  December  13,  1877. 
After  the  testator's  death,  his  widow,  Betsey  Casler,  entered  and 
occupied  the  premises  until  her  death,  which  occurred  in  Sep- 
tember, 1877.  Aftenvard,  Henry  Casler  entered  and  held  pos- 
session until  Xovember  7,  1879,  when  he  conveyed  the  premises 
to  John  A.  Lake  by  warranty  deed.  Mary  Lake  is  the  wife  of 
John  Lake,  and,  at  the  time  this  action  of  ejectment  was  brought 
against  them,  resided  with  him  upon  the  premises.  Henry  Cas- 
ler died  September  15,  1 886,  leaving  issue.  The  plaintiff  claims 
title  to  the  land  in  question  under  quitclaim  deeds  obtained  from 
the  descendants  of  Henry  Casler,  executed  and  delivered  before 
his  death;  also,  a  quitclaim  deed  purporting  to  have  been  given 
by  other  perse  ns,  styling  themselves  'Tieirs  at  law  of  Peter  Cas- 
ler, deceased,"  dated  after  Henry's  death.  Some  of  them  were 
admitted  to  be  heirs  '*^**  at  law  of  Henry  Casler.  Thus  we  find 
the  plaintiff  claiming  title,  and  a  right  to  recover  the  premises, 
by  virtue  of  a  deed  from  Henry  Casler's  heirs,  while  the  defend- 
ants are  in  possession,  claiming  under  a  deed  from  Henry  Ca:~ler 
himself.    The  plaintiff  contends:  1.  That  Henry  Casler  took 
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only  a  life  estate,  with  remainder  to  his  heirs;  2.  That  the  pur- 
chase of  the  lands  at  tax  sale  inured  to  the  benefit  of  the  remain- 
dermen, and  title,  as  against  them,  cannot  be  claimed  under  such 
deeds. 

On  the  other  hand,  the  defendants  say  that  Henry  Casler  took 
title  in  fee  simple,  under  the  will,  and  that,  failing  in  that,  his 
tax  deeds  gave  him  such  title. 

The  will  has  been  quoted.  It  conveyed  a  life  estate  to  Betsey 
Casler,  with  remainder  to  her  son  Henry.  So  far  there  can  be  no 
dispute.  Was  this  a  remainder  in  fee  simple?  Obviously,  this 
must  depend  upon  the  construction  to  be  given  the  words,  "I 
give  and  bequeath  to  Henry  Casler,  my  son,  and  after  his  de- 
cease said  real  estate  is  to  belong  to  his  heirs."  Does  this  lan- 
guage evince  an  intention  upon  the  part  of  the  testator  to  limit 
Henry's  interest  to  an  estate  for  life?  If  the  intention  had  been 
to  devise  an  estate  in  fee  simple,  the  most  apt  and  proper  words 
would  have  been,  "I  give  and  devise  to  Henry  Casler,  my  son, 
his  heirs  and  assigns  forever."  An  equally  effective  and  per- 
haps common  method  of  expression  would  be,  "I  give  and  devise 
to  Henry  Casler,  my  son,"  the  law  in  such  case  supplying  the 
necessary  words  to  create  the  estate  in  fee  simple.  But  this 
testator  used  neither  expression,  but  added  to  the  devise  to 
Henry  the  provision  that  after  his  decease  "said  real  estate 
should  belong  to  his  heirs" — words  which  necessarily  imply  that 
Henry  Casler  was  to  have  only  a  life  estate,  if  they  are  not  to  be 
treated  as  superfluous. 

We  are  not  without  precedents  in  this  state  which  warrant 
the  conclusion  that  this  devised  a  life  estate.  •***  Fraser  v. 
Chene,  2  Mich.  81,  construed  a  will  in  which  the  following  lan- 
guage was  used:  "I  give  and  bequeath  to  my  beloved  son  Gabriel 
Chene,  my  eldest,  the  farm  I  now  reside  on,  for  and  during  his 
lifetime,  with  all  the  appurtenances  thereon;  and  after  he,  my 
said  son,  the  said  Gabriel  Chene,  is  deceased,  then  the  right,  title, 
and  appurtenances  of  the  aforesaid  farm  is  to  become  the  prop- 
erty of  said  Gabriel  Chene's  male  heirs."  The  court  said:  "It 
would  seem  to  any  one  reading  the  will  in  this  case  that  the  in- 
tention of  the  testator  to  give  a  life  estate  only  to  his  son  Gabriel 
Avas  so  very  plain  that  it  could  not  be  doubted." 

In  the  case  of  Gaukler  v.  Moran,  66  Mich.  354,  the  testator 
devised  premises  to  a  daughter  "during  her  natural  lifetime,  and 
after  her  death  to  her  heirs  and  assigns."  This  was  held  to  give 
the  daughter  a  life  estate  merely:  See,  also,  Cousino  v.  Cousino, 
86  Mich.  323;  Jones  v.  Deming,  91  Mich.  481. 
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We  are  of  the  opinion  that  the  words  used  indicated  a  plain 
intention  to  give  to  Henry  Casler  a  life  estate  only.  This  being 
80,  the  statute  (2  How.  Stats.,  sec.  5544)  applies,  and  the  heirs  of 
Henry  Casler  take  as  purchasers.  This  may  seem  at  variance 
with  the  case  of  Fraser  v.  Chene,  2  Mich.  81,  but  it  is  not,  as  the 
will  in  that  case  antedated  the  statute. 

One  Hartwell  testified  on  behalf  of  the  defendants  that  he 
drew  the  will,  and  that  he  had  a  conversation  with  the  testator, 
at  the  time  the  will  was  drawn  and  executed,  in  regard  to  the 
provision  hereinbefore  mentioned,  and  that  he  understood  the 
testator  to  wish  Henry  to  have  the  land  "in  his  own  name,  free"; 
that  the  witness  "was  in  doubt,  some,  how  to  word  the  will,  as  it 
was  new  business  to  him";  and  that  'Tie  asked  the  testator  par- 
ticularly what  he  wished — how  he  wished  the  estate  disposed  of 
after  his  death — whether  Henry  was  to  be  allowed  to  use  it  all, 
or  keep  it  in  trust,"  and  he  said:  *****  "It  is  no  matter.  Henry 
will  not  have  anything  left,  anyway.    It  is  all  for  Henry." 

"Q.  Did  you  understand  you  were  creating  a  fee  simple?  A. 
Yes,  sir.     Q.  By  the  use  of  those  words?    A.  Yes,  sir." 

This  testimony  was  afterward  stricken  out,  on  motion  of  plain- 
tiff's counsel,  upon  which  error  is  assigned.  There  was  no  am- 
biguity on  the  face  of  the  instrument,  and  the  testimony  was  not 
admissible:  Fraser  v.  Chene,  2  Mich.  81;  Kinney  v.  Kinney,  34 
Mich.  250;  Waldron  v.  Waldron,  46  Mich.  354;  Forbes  v.  Dar- 
ling, 94  Mich.  625. 

It  being  settled  that  Henry  Casler's  title  to  the  premises,  ac- 
quired through  the  will,  terminated  at  his  death,  we  will  next 
consider  the  question  of  the  tax  titles.  It  will  be  remembered 
that  he  procured  a  tax  deed  of  the  premises  before  the  termina- 
tion of  Betsey  Casler's  estate.  These  taxes  were  properly  as- 
sessed to  Betsey  Casler,  who  owed  the  duty  of  payment,  both  to 
the  state  and  to  the  remaindermen:  Jenks  v.  Horton,  96  Mich. 
13;  Smith  v.  Blindbury,  66  Mich.  319.  But  Henry  Casler  was 
in  a  different  situation.  He  certainly  owed  no  duty  of  payment 
to  the  state,  though  his  interest  in  the  premises  was  liable  to  sale 
therefor.  It  is  a  general  proposition  that  a  life  tenant  to  whom 
taxes  are  assessed,  and  upon  whom  the  law  imposes  the  burden 
of  such  taxes,  cannot  acquire  the  title  in  fee  by  allowing  the 
premises  to  be  sold  for  taxes,  and  bidding  them  in,  thus  cutting 
off  the  remaindermen.  But  in  this  case  Henry  Casler  was  not  a 
life  tenant  in  possession,  and,  so  far  as  the  record  shows,  he  had 
not  done  anything  tending  to  show  whether  or  not  he  had  ac- 
cepted the  devise  prior  to  the  time  he  obtained  his  tax  deeds. 
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which  manifestly  he  was  under  no  obligation  to  do  unless  he 
chose:  2  Eedfield  on  Wills,  304,  and  cases  cited;  Doe  v.  Smyth,  6 
Barn.  &  •*^^  C.  116;  4  Kent's  Commentaries,  534;  Townson  7. 
Tickell,  3  Barn.  &  Aid.  31;  2  Story's  Equity  Jurisprudence,  sees. 
1075-1079. 

In  3  Washburn  on  Real  Property,  page  6  (*402),  the  author 
aays:  "An  heir  at  law  is  the  only  person  who,  by  the  common 
law,  becomes  the  owner  of  land  without  his  own  agency  or  as- 
sent. A  title  by  deed  or  devise  requires  the  assent  of  the  grantee 
or  devisee  before  it  can  take  effect."  Again,  at  page  579  (*700), 
the  author  says:  "It  is  hardly  necessary  to  add  that  no  one  can 
make  another  the  owner  of  an  estate  against  his  consent,  by  de- 
vising it  to  him;  so  that,  if  the  devisee  disclaim  the  devise,  it 
becomes  inoperative  and  goes  to  the  heir." 

It  is  said  that  a  parol  disclaimer  will  not  prevent  the  devisee 
from  subsequently  claiming  the  devise,  and  that  the  reason  of  the 
necessity  of  a  deed  grows  out  of  the  presumptive  vesting  of  the 
devised  interest  in  the  devisee  before  entry:  See  Perry  v.  Hale, 
44  N.  H.  365.  It  is,  in  our  opinion,  illogical  to  say  that  a  deed 
is  necessary  because  of  the  presumption  that  the  title  has  vested, 
when  the  title  does  not  vest  by  a  devise  unless  there  is  an  accept- 
ance. It  would  seem  that  the  deed  would  be  necessary  only 
where  the  title  had  actually  vested,  which  appears  to  depend 
upon  acceptance.  If  it  be  admitted  that  the  law  will  presume 
an  acceptance,  it  is  not  a  conclusive  presumption,  and,  when  it 
is  shown  to  have  been  renounced,  it  is  shown  that  the  title  did 
not  vest,  and  apparently  there  would  be  no  occasion  for  divesting 
a  title  that  had  not  vested.  There  are  two  classes  of  cases  in 
which  it  may  become  necessary  to  determine  what  constitutes  a 
renunciation  or  acceptance:  1.  Cases  where  the  devisee  or  his 
privies  are  denying  renunciation;  and  2.  Where  they  are  assert- 
ing it.  In  the  former  (i.  e.,  before  the  devisee  can  be  deprived  of 
the  estate)  there  are  cases  that  hold  that  renunciation  is  not  to 
be  lightly  inferred,  and  that  equivocal  acts  will  not  do,  and  it  has 
been  contended  that  a  deed  is  necessary  when  the  devise  is  of  an 
absolute  and  unconditional  **^  fee.  On  the  other  hand,  if  the 
devisee  or  his  privies  are  asserting  renunciation,  or,  what  is 
equivalent,  denying  acceptance,  it  has  been  said  that  "the  pre- 
sumption of  assent  is  never  conclusive;  neither  are  acts  that  indi- 
cate a  design  or  intention  to  accept":  Wheeler  v.  Lester,  1 
Brad.  293;  Perry  v.  Hale,  44  N.  H.  365.  But  an  entry  and  occu- 
pation under  the  will  have  been  considered  the  most  satisfac- 
tory evidence  of  acceptance,  in  cases  where  action  has  been 
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brought  against  the  devisee,  where  the  devise  was  subject  to  the 
payment  of  debts:  Pickering  v.  Pickering,  6  N.  H.  120;  Glen  v. 
Fisher,  6  Johns.  Ch.  33;  10  Am.  Dec.  310;  Kelsey  v.  Western,  2 
N.  Y.  500.  In  this  case  the  devisee  is  dead,  and  his  grantee 
sets  np  the  claim  that  he  entered  and  occupied  the  premises 
nnder  another  title;  i.  e.,  a  tax  title  acquired  after  the  devise, 
but  before  the  end  of  the  preceding  estate.  There  is  no  other 
evidence  bearing  upon  the  question  of  acceptance  or  renuncia- 
tion, except  the  fact  that  he  claimed  title  in  fee,  contrary  to  the 
terms  of  the  devise,  and  we  are  asked  to  determine  whether  this 
was  sufficient  evidence  of  renunciation  to  go  to  the  jury. 

In  Doe  V.  Smyth,  6  Bam.  &  C.  112,  the  court  said  that  a  dev- 
isee cannot  be  compelled  to  accept  the  devised  interest,  but  may 
by  some  mode  renounce  and  disclaim  it.  "And  it  is  not  necessary 
in  the  present  case  to  decide  whether  such  renunciation  and  dis- 
claimer may  be  by  parol,  because,  in  whatever  form  they  are 
made,  we  think  they  must  be  a  clear  and  unequivocal  disclaimer 
of  any  estate  in  the  land.  In  this  case  the  disclaimer  is  not  of 
any  estate  in  the  land,  but  only  of  benefit  under  the  will,  accom- 
panied in  every  instance  with  an  assertion  of  a  right  to  the  land 
by  a  higher  and  better  title.  This  proceeded  on  a  mistake  of 
which  the  devisee  (the  lessor  of  the  plaintiff),  though  slowly  and 
reluctantly,  was  at  last  convinced.  No  case  similar  to  this  was 
cited,  or  has  been  found,  and  we  therefore  think  the  lessor  of  the 
plaintiff  is  not  precluded  from  acting  under  her  improved  judg- 
ment, and  taking  the  land  as  devisee  under  the  will." 

^^^  Here  the  devisee  was  denying  renunciation,  and  her  con- 
tention was  sustained.  Whatever  we  may  think  of  the  holding 
that  a  disclaimer  of  a  devise  is  not  good  unless  it  goes  to  the 
extent  of  disclaiming  any  interest  in  the  land,  although  such 
claim  may  be  based  upon  other  and  better  title,  it  must  be  con- 
ceded that  the  case  turned  upon  that,  or  that,  at  all  events,  it 
did  not  decide  that  a  disclaimer  must  be  by  deed.  This  case 
was  decided  in  1826. 

The  case  of  Bryan  v.  Hyre,  1  Kob.(Va.)  102,  39  Am.  Dec.  246, 
decided  in  1842,  affirmed  a  case  where  the  trial  judge  had  in- 
structed the  jury  that  a  disclaimer  of  a  devise  must  be  in  writ- 
ing. This  is  based  upon  the  rule  laid  down  in  Coke  on  Littleton 
— that,  where  a  devisee  enters,  the  freehold  is  in  him  before  he 
enters,  and  in  that  case  the  heir  takes  nothing:  Coke  on  Little- 
ton, Ilia.  The  case  of  Townson  v.  Tickell,  3  Bam.  &  Aid.  31. 
was  cited,  but  it  does  not  decide  the  point,  for  there  the  dis- 
claimer was  in  writing.     The  decision  really  rests  upon  Doe  v. 
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Smyth,  6  Bam.  &  C.  112,  which,  as  has  been  shown,  did  not  pass 
upon  the  question.  Indeed,  that  case  (i.  e..  Doe  v.  Smyth)  seems 
to  have  overlooked  the  earlier  case  of  Townson  v.  Tickell,  3  Barn. 
&  Aid.  31,  decided  in  1819.  Bryan  v.  Hyre,  1  Rob.  (Va.)  102, 
39  Am.  Dec.  246,  mentions  it  to  disapprove  the  opinion  of  Hol- 
royd,  J.,  where  he  says:  "I  think  that  an  estate  cannot  be  forced 
on  a  man.  A  devise,  however,  being  prima  facie  for  the  devisee's 
benefit,  he  is  supposed  to  assent  to  it,  until  he  does  some  act  to 
show  his  dissent.  The  law  presumes  that  he  will  assent,  until 
the  contrary  be  proved.  When  the  contrary,  however,  is  proved, 
it  shows  that  he  never  did  assent  to  the  devise,  and  consequently 
that  the  estate  never  was  in  him.  I  cannot  think  that  it  is  nec- 
essary for  a  party  to  go  through  the  form  of  disclaiming  in  a 
court  of  record,  nor  that  he  should  be  at  the  trouble  or  expense 
of  executing  a  deed  to  show  that  he  did  not  assent  to  the  devise. 
Unless  some  strong  authority  were  shown  to  that  effect,  I  cannot 
think  that  the  law  requires  either  of  those  forms.  I  am  con- 
firmed in  that  opinion  by  the  case  of  Bonifaut  v.  Greenfield,  Cro. 
Eliz.  80." 

^^  In  that  case  the  renunciation  was  by  deed,  and  it  was 
claimed  that  was  insufficient,  and  that  a  disclaimer  in  a  court  of 
record  was  necessary.  All  of  the  judges  agreed  that  the  dis- 
claimer by  deed  was  good,  and  the  dictum  contained  in  the 
opinion  of  Holroyd,  J.,  was  apparently  approved  by  the  other 
justices.  So  far,  then,  we  have  dictum  against  dictum,  in  the 
English  eases,  with  the  Virginia  case  holding  a  writing  necessary. 

The  question  was  up  in  Massachusetts  in  the  same  year  that 
Doe  V.  Smyth,  6  Bam.  &  C.  112,  was  decided  (i.  e.,  1826):  Steb- 
bins  V.  Lathrop,  4  Pick.  43.  It  was  there  held  that  nothing 
short  of  an  express  renunciation  could  be  taken  notice  of  by  a 
court  of  probate.  The  court  said:  ''Nothing  appears  amounting 
to  a  renunciation.  But,  if  this  were  doubtful,  the  question  is 
not  to  be  settled  in  the  court  of  probate.  The  respondent  has  a 
right  to  be  heard  on  this  point  in  a  court  of  law,  and  he  cannot 
be  so  heard  if  the  grant  of  probate  should  be  revoked.  The  most 
that  appears  at  present  is  an  intention  to  renounce,  and  even 
this  is  not  very  clear.  It  is  possible  that  the  intention  was  mere- 
ly to  impede  the  creditors  in  the  collection  of  their  debts.  Until 
the  legatees  shall  actually  renounce  their  legacies,  their  assent  to 
the  provisions  of  the  will,  which  are  apparently  beneficial  to 
them,  will  be  presumed:  Townson  v.  Tickell,  3  Bam.  &  AH.  31. 
If  they  should  persist  in  the  intention  to  renounce  the  estate,  the 
probate  of  the  will  will  not  restrain  them.    And  then  the  quea- 
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tion  will  be  fairly  raised  whether  this  can  be  done  to  the  preju- 
dice of  creditors.  This  being  the  light  in  which  we  view  this 
point,  it  will  not  be  necessary  to  determine  whether  the  acts  of 
the  devisees  will  in  law  amount  to  a  renunciation.  It  is  sufficient 
to  justify  the  proceedings  of  the  judge  of  probate  in  this  particu- 
lar that  these  acts,  taken  together— especially  the  acts  of  Miner 
Stebbins — are  equivocal,  and  that  nothing  short  of  an  express  re- 
nunciation can  be  taken  notice  of  in  a  court  of  probate.  And 
there  seems  no  good  reason  why  the  fact  should  not  be  verified  by 
the  record,  when  the  parties  are  present,  and  may  renounce  if  they 
are  so  inclined.  No  doubt  a  devisee  may  disclaim  by  deed  the  es- 
tate devised,  as  was  decided  in  the  case  of  Townson  v.  Tickell,  3 
Barn.  &  Aid.  31;  and  perhaps  he  may  disclaim  without  being 
subjected  to  ^^^  the  expense  and  trouble  of  executing  a  deed,  as 
Holroyd,  J.,  seemed  to  think.  But  it  does  not  follow  that  a  court 
of  probate  shall  receive  evidence  of  such  disclaimer,  and  most 
certainly  not  when  the  evidence  relates  to  acts  of  a  doubtful 
bearing.  In  the  case  of  Proctor  v.  Atkyns,  1  Mass.  321,  it  was 
decided  that  a  court  of  probate  could  not  determine  upon  a 
claim  set  up  by  deed,  because  it  was  determinable  exclusively  at 
the  common  law.  The  same  reason  applies  with  force  to  the 
supposed  disclaimer  in  this  case. 

In  Webster  v.  Oilman,  1  Story,  499,  the  following  appears: 
*1t  may  even  be  doubtful  whether,  under  our  laws,  any  renun- 
ciation or  disclaimer  not  by  deed  or  matter  of  record  would  be 
an  extinguishment  of  the  right  of  the  devisee.  But  at  all  events 
it  should  be  evidenced  by  some  solemn  act  or  acknowledgment 
in  writing,  or  by  some  open  and  positive  act  of  renunciation  or 
disclaimer  which  will  prevent  all  future  cavil,  and  operate,  in 
point  of  evidence,  as  a  quasi  estoppel."  Here,  again,  the  ques- 
tion was  not  decided. 

The  question  was  before  the  United  States  circuit  court  again 
in  Ex  parte  Fuller,  2  Story,  330,  and  again  it  was  not  passed 
upon.  The  court  said:  "As  to  the  other  point,  there  is  no  doubt 
that  the  devisee  must  consent,  otherwise  the  title  does  not  vest 
in  him.  But  where  the  estate  is  devised  absolutely,  and  without 
any  trust  or  encumbrances,  the  law  will  presume  it  to  be  ac- 
cepted by  the  devisee,  because  it  is  for  his  benefit;  and  some  sol- 
emn, notorious  act  is  required  to  establish  his  renunciation  or 
disclaimer  of  it.  Until  that  is  done,  stabit  presumptio  pro  veri- 
tate.  That  is  sufficiently  shown  by  the  case  of  Townson  v.  Tick- 
ell, 3  Barn.  &  Aid.  31,  cited  at  the  bar,  and  the  still  later  case 
of  Doe  V.  Smyth,  6  Barn.  &  C.  112.     Brown  v.  Wood,  17  Mass. 
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68,  and  "Ward  v.  Fuller,  15  Pick.  185,  manifestly  proceeded  upon 
the  same  foundation.  Now,  in  the  present  case,  there  is  no  pre- 
tense to  say  that  Eoss  has  ever  renounced  or  disclaimed  the  estate 
devised  to  him.  The  statement  of  fact  is  that  he  has  done  no 
act  accepting  or  declining  the  devise.  If  so,  then  the  presump- 
tion *^**  of  law  is  that  he  has,  by  implication,  accepted  it,  since 
it  gives  him  an  unconditional  fee." 

The  case  of  Ward  v.  Fuller,  15  Pick.  185,  went  no  further  than 
to  hold  that  a  devisee  before  entry  had  a  sufficient  seisin  to 
maintain  a  writ  of  right. 

In  4  Kent's  Commentaries,  page  533,  it  is  said  that:  "An  es- 
tate vests,  under  a  devise,  on  the  death  of  the  testator,  before 
entry.  But  a  devisee  is  not  bound  to  accept  of  a  devise  to  him 
nolens  volens,  and  he  may  renounce  the  gift,  by  which  act  the 
estate  will  descend  to  the  heir,  or  pass  in  some  other  direction 
under  the  will.  The  disclaimer  and  renunciation  must  be  by 
some  unequivocal  act,  and  it  is  left  undecided  whether  a  verbal 
disclaimer  will  be  sufficient.  A  disclaimer  by  deed  is  sufficient; 
and  some  judges  have  held  that  it  may  be  by  a  verbal  renuncia- 
tion. Perhaps  the  case  will  be  governed  by  circumstances":  See, 
also.  Perry  v.  Hale,  44  N.  H.  364. 

From  the  foregoing,  we  conclude  that  an  acceptance  should  be 
presumed  in  this  case,  which  presumption  may  be  overthrown  by 
acts  inconsistent  with  acceptance.  The  only  evidence  here  is 
the  purchase  of  tax  titles,  and  procuring  and  recording  tax  deeds 
of  the  premises,  and  the  conveyance,  by  full  warranty  deed,  with- 
in two  years  after  Betsey  Casler's  death,  of  the  premises  devised. 
The  inference  is  strong  that  Henry  Casler's  design  in  obtaining 
the  deeds  was  to  acquire  a  better  title  than  that  conveyed  by  the 
will,  either  because  of  some  inherent  defect  in  the  latter,  or  from 
a  desire  to  obtain  the  fee.  There  is  perhaps  room  for  the  sus- 
picion that  his  mother,  Betsey  Casler,  permitted  this,  as  the 
plaintiff's  counsel  contends,  or  that  Henry  accomplished  it  with- 
out her  knowledge,  but  in  either  case  it  tended  to  show  a  desire  to 
obtain  a  better  title  than  he  then  had.  It  does  not  necessarily 
follow  that  he  was  willing  to  disclaim  a  valid  life  estate  for  his 
chances  under  a  tax  title  which,  if  invalid,  might  compel  him  to 
share  his  life  estate  with  his  brothers  and  sisters.  Again,  the 
testimony  of  the  witness  Beard  that  ^"^  he  found  the  land  ad- 
vertised in  the  paper,  and  bid  it  in,  tends  to  show  that  the  sale 
was  not  the  result  of  collusion  or  fraud,  and  that  Henry  Casler 
obtained  the  tax  title  from  Beard  to  protect  his  mother  as  well 
as  himself.     This  testimony  should  not  have  been  stricken  out 
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upon  plaintiff's  motion.  If  the  son,  Henry  Casler,  never  ac- 
cepted the  devise,  it  is  an  end  of  the  case  upon  this  record,  enti- 
tling the  defendants  to  a  verdict,  inasmuch  as  the  tax  deeds  are 
prima  facie  valid,  and  conveyed  the  fee. 

But,  if  Henry  Casler  accepted  the  devise,  it  becomes  necessary 
to  inquire  whether  he  can  set  up  his  tax  deeds  against  the  re- 
maindermen. This  is  said  to  depend  tfpon  the  question  whether 
he  owed  a  duty  to  them  to  pay  the  taxes,  or  preserve  the  estate  for 
them,  analogous  to  the  duty  which  his  mother  owed  to  him  and 
them.  We  have  found  no  case  upon  all  fours  with  this,  and  we 
doubt  if  it  can  be  said  that  the  law  imposes  any  such  duty  upon 
the  second  life  tenant,  during  the  tenancy  of  his  predecessor. 
But  we  think  it  does  not  necessarily  turn  upon  a  duty  to  pay. 
While  he  was  under  no  obligation  to  preserve  the  estate,  if  he 
chose  to  do  so  that  he  might  reap  the  benefit  of  the  devise,  he 
should  be  content  to  look  to  the  occupant,  whose  duty  it  was  to 
pay  them,  for  reimbursement,  or,  if  not,  he  could  expect  no  more 
than  contribution  from  the  other  remaindermen,  to  whose  bene- 
fit, as  well  as  his  own,  such  payment  inured.  It  would  be  in- 
equitable to  permit  him  to  claim  title  under  such  circumstances, 
where  he  took  under  the  same  will  that  gave  them  an  curtate, 
thereby  recognizing  their  right.  Good  faith  toward  the  testator 
should  forbid  such  an  attempt  to  defeat  his  purpose.  Were  this 
claim  to  be  sustained,  it  would  make  it  easy  for  two  life  tenants, 
by  collusion,  to  defeat  the  remaindermen,  under  circumstances 
like  these.  It  may  be  said  that  this  could  be  done  by  the  mere 
disclaimer,  but  this  is  a  mistake:  See  2  How.  Stats,  sec.  6548. 

-»*«  We  are  cited  to  Blackwood  v.  Van  Vliet,  30  Mich.  118, 
and  Sands  v.  Davis,  40  Mich.  14,  to  sustain  the  claim  that  Henry 
Casler  was  under  no  disability  as  a  claimant  of  the  fee  under  the 
tax  deeds.  The  former  was  a  case  where  one  who  went  into  pos- 
session before  the  tax  levy  was  held  not  to  be  precluded  from 
making  and  relying  upon  a  purchase  of  land  at  tax  sale.  In 
Sands  v.  Davis,  40  Mich.  14,  the  question  arose  between  tenants 
in  common.  In  that  case  one  bought  a  tax  title  that  was  out- 
standing at  the  time  of  the  purchase  of  his  interest  in  the 
premises,  and  therefore  which  he  owed  no  duty,  to  the  state  or 
his  cotenants,  to  pay,  and  it  was  held  that  he  might  set  up  such 
title  against  his  cotenants.  Both  of  these  cases  recognize  the 
proposition  that  one  asserting  a  tax  title  may  be  under  a  disa- 
bility, owing  to  his  relations  to  others  claiming  interests  in  the 
land.     In  Blackwood  v.  Van  Vliet,  30  Mich.  118,  it  is  said:  **It 
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was  not  claimed  in  this  case,  so  far  as  the  record  shows,  that  there 
were  contract  or  other  relations  between  Blackwood  and  Van 
Vliet  that  would  preclude  the  latter  from  buying  the  former'i 
land  for  delinquent  taxes." 

In  Sands  v.  Davis,  40  Mich.  14,  Campbell,  C.  J.,  uses  the  fol- 
lowing language:  "If  Sands  had  gone  into  possession  by  the  aid 
of  the  other  tenants,  or  in  recognition  of  their  rights,  he  might 
in  that  way,  perhaps,  have  incurred  some  duties  toward  them. 
But  he  went  in  as  a  stranger  to  their  claims,  under  a  claim  which 
denied  their  existence  or  validity.  He  became  liable  to  an  action 
of  ejectment  the  moment  he  assumed  possession.  We  see,  there- 
fore, no  reason  why  he  could  not  then  or  thereafter,  as  well  aa 
he  could  have  done  it  before,  purchase  a  title  which  was  at  that 
time  adverse  to  the  holders  of  the  whole  original  title.  The  case 
of  Blackwood  v.  Van  Vliet,  30  Mich.  118,  holds,  in  conformity 
with  these  views,  that  there  can  be  no  estoppel  against  purchas- 
ing tax  titles,  except  against  one  who  had  a  duty  to  pay  the  tax 
or  remove  the  burden." 

■**"  There  is  abundant  authority  that  a  tenant  in  common, 
whose  duty  it  is  to  pay  a  portion  of  the  taxes,  cannot  acquire  a 
title,  as  against  his  cotenant,  by  purchase  at  a  tax  sale  for  the 
entire  tax:  Dubois  v.  Campau,  24  Mich.  360,  and  notes. 

In  1  Wood  on  Landlord  and  Tenant,  section  54,  it  is  said:  *1n 
the  absence  of  any  reservation  of  rent,  or  other  provision  in  the 
lease  or  conveyance  providing  therefor,  a  tenant  for  life,  as  be- 
tween himself  and  the  reversioner,  is  bound  to  pay  the  taxes 
assessed  upon  the  premises;  and  if  he  fails  to  do  so,  and  they  are 
sold  therefor,  and  the  tenant  becomes  the  purchaser,  he  cannot 
claim  a  title  in  fee  against  the  reversioner*':  See,  also.  Cairns  v. 
Chabert,  3  Edw.  Ch.  312;  Smith  v.  Blindbury,  66  Mich.  323; 
Patrick  v.  Sherwood,  4  Blatchf.  112;  McMillan  v.  Bobbins,  5 
Ohio,  28;  Pike  v.  Wassell,  94  U.  S.  711;  Sidenberg  v.  Ely,  90 
N.  Y.  257;  43  Am.  Eep.  163;  Varney  v.  Stevens,  22  Me.  331; 
Prettyman  v.  Walston,  34  111.  175;  Hitner  v.  Ege,  23  Pa.  St.  305. 

Some  of  these  cases  hold  that  where  the  life  tenant  is  compelled 
to  make  permanent  betterments,  or  to  pay  off  encumbrances  to 
prevent  a  forfeiture,  he  may  enforce  contribution  against  the  re- 
mainderman, to  the  extent  of  his  interest  in  the  land:  Cairns  v. 
Chabert,  3  Edw.  Ch.  312;  Foster  v.  Hiliard,  1  Story,  77;  Daviess 
V.  Meyers,  13  B.  Mon.  512;  Bell  v.  Mayor,  10  Paige,  49;  Easta- 
brook  v.  Hapgood,  10  Mass.  313;  Atkins  v.  Kron,  8  Ired.  Eq.  1. 
Thus  it  appears  that,  while  the  life  tenant  in  possession  may  be 
under  no  legal  obligation  to  pay  an  encumbrance,  and  therefore 
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owes  no  duty  to  the  remainderman,  if,  to  prevent  a  forfeiture  of 
his  estate,  he  does  pay  it,  he  has  a  claim  against  the  interest  of 
the  remainderman.  Either  party  may  buy  in  the  encumbrance, 
but  cannot  hold  it  to  the  exclusion  of  the  other,  who  is  willing 
to  contribute  his  share  of  the  amount  paid  for  the  purchase:  See 
cases  cited,  and  Connecticut  Mut.  Life  Ins.  Co.  v.  Bulte,  45  Mich. 
*»«  122;  Whitney  v.  Salter,  36  Minn,  103;  1  Am.  St.  Rep.  656. 
In  this  case  it  was  not  clear  that  any  portion  of  the  encumbrance 
was  chargeable  to  the  life  tenant,  yet  it  was  said  that  he  should 
be  regarded  as  having  made  the  purchase  for  the  joint  benefit  of 
himself  and  the  reversioner  or  remainderman — citing  1  Wash- 
burn on  Real  Property,  96;  Bisset  on  Estates  for  Life,  248  (42 
Law  Lib.  139);  see,  also,  Cooley  on  Taxation,  2d  ed.,  500-509. 
We  see  no  reason  why  this  doctrine  should  not  apply  equally  to 
the  devisee  of  a  life  estate  not  in  possession,  and  can  see  no  dif- 
ference in  principle.  And  we  think  the  rule  as  applicable  to 
taxes  as  to  any  other  encumbrance.  Therefore  we  think  the 
right  to  assert  these  deeds  against  the  remaindermen  hinges  on 
the  acceptance  or  renunciation  by  Henry  Casler  of  the  devise. 

Counsel  for  defendants  attack  plaintiff's  title,  claiming  that 
the  quitclaim  deeds  given  by  the  heirs  of  Henry  Casler  before  his 
death  conveyed  no  interest,  for  the  reason  that  there  "are  no 
heirs  to  the  living,"  But  the  statute  is  a  sufficient  answer.  The 
remainder  was  a  future  estate,  which  the  statute  (2  How.  Stats, 
sec.  5551)  declares  to  be  descendible,  devisable,  and  alienable  in 
the  same  manner  as  estates  in  possession. 

Counsel  also  contend  that  the  devise  is  void  under  section  5531 
of  2  Howell's  Statutes,  which  reads  as  follows:  "The  absolute 
power  of  alienation  shall  not  be  suspended  by  any  limitation  or 
condition  whatever  for  a  longer  period  than  during  the  contin- 
uance of  two  lives  in  being  at  the  creation  of  the  estate  except  in 
the  single  case  mentioned  in  the  next  section." 

We  think  that  statute  has  no  application,  for  the  power  of 
alienation  was  suspended  for  the  period  of  two  lives  in  being 
only,  viz.,  Betsey  Casler  and  Henry  Casler:  See,  also,  2  How. 
Stats,  sec.  6535. 

Plaintiff's  title  is  also  attacked  upon  the  ground  of  want  of 
jurisdiction  in  the  probate  court  to  admit  the  will  to  probate, 
but  we  think  this  question  is  foreclosed  by  the  stipulation  that 
said  will  was  duly  probated,  etc. 

There  is  a  further  question  in  the  case  which  is  discussed  ^^^ 
by  counsel  for  the  defendants.  There  is  nothing  to  show  that  the 
will  was  ever  recorded,  while  the  tax  deeds  were  promptly  placed 
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upon  record.  The  latter  fact  has  significance  -upon  the  subject 
of  renunciation,  because,  if  Henry  Casler  was  claiming  under  the 
will,  there  was  no  occasion  for  his  recording  such  deeds.  Again, 
the  defendants  are  not  shown  to  have  had  any  actual  or  con- 
structive notice  of  the  will,  or  the  rights  of  any  of  the  parties 
under  it.  He  was  therefore  apparently  a  bona  fide  purchaser, 
relying  upon  the  record  of  the  tax  deeds,  which  was  the  only  title 
appearing  of  record  in  Henry  Casler. 

As  foreshadowed,  our  conclusion  is  that  it  was  a  question  for 
the  jury  to  determine  whether  Henry  Casler  accepted  or  re- 
nounced the  devise,  and  that  it  was  error  to  direct  a  verdict  for 
the  plaintiff. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 

Long,  C.  J.,  Grant  and  Moore,  JJ.,  concurred. 
Montgomery,  J.,  concnrred  in  the  result. 


ESTATES— WHAT  WORDS  CREATE  LIFE  ESTATE.— A  devise 
to  G  and  to  his  children,  the  heirs  of  his  body,  does  not  vest  in  G 
anything  beyond  a  life  estate,  though  the  testator  in  another  clause 
spealf s  "of  the  land  I  have  devised  to  G" :  MefEord  v.  Dougherty,  89 
Ky.  58;  25  Am.  St.  Rep.  521.  See  Fletcher  v.  Tyler,  92  Ky.  145;  36 
Am.  St.  Rep.  584,  and  note;  Jordan  v.  Neece,  36  S.  C.  295;  31  Am.  St. 
Rep.  869. 

WILLS— CONSTRUCTION  OF— EVIDENCE— DECLARATIONS 
OF  TESTATOR.— The  declarations  of  the  testator  are  Incompetent 
as  evidence  to  add  to,  explain,  or  in  any  manner  control  the  con- 
struction of  a  will:  Magee  v.  McNeil,  41  Miss,  17;  90  Am.  Dec.  354, 
and  note;  Couch  v.  Eastham,  27  W.  Va.  796;  55  Am.  Rep.  346.  The 
testator's  meaning  of  ambiguous  words  in  the  will  cannot  be  shown 
by  the  testimony  of  the  one  who  drew  the  will:  McAllister  v.  Tate, 
11  Rich.  509;  73  Am.  Dec.  119,  and  note. 

ESTATES— PAYMENT  OF  TAXES— RIGHTS  OF  LIFE  TEN- 
ANT AND  REMAINDERMAN.— A  tenant  for  life  of  real  estate  is 
compelled  to  pay  taxes  and  expenses  of  repairs  out  of  the  rents  and 
profits,  unless  he  voluntarily  pays  them  out  of  other  funds:  St.  Paul 
Trust  Co.  V.  Mintzer,  65  Minn.  124;  60  Am.  St.  Rep.  444.  A  tenant 
for  life  cannot  acquire  the  title  of  the  remainderman  by  purchase 
at  a  tax  sale:  Stewart  v,  Matheny,  66  Miss.  21;  14  Am.  St.  Rep.  538, 
and  note.  The  purchase  of  an  encumbrance  upon,  or  of  an  adverse 
title  to,  an  estate  by  the  tenant  for  life  in  possession,  wiU  be  re- 
garded as  having  been  made  for  the  joint  benefit  of  himself  and  the 
reversioner  or  remainderman:  Whitney  v.  Salter,  36  Minn.  103;  1 
Am.  St,  Rep,  656.  See  Cockrill  v.  Hutchinson,  135  Mo.  67;  58  Am. 
St.  Rep.  564,  and  note, 

DEVISES— PRESUMPTION  AS  TO  ASSENT  THERETO.— A 
beneficiary's  assent  to  a  trust  created  for  his  benefit  will  be  pre- 
sumed in  absence  of  evidence  to  the  contrary:  Stockard  v.  Stockard, 
7  Humph.  303;  46  Am,  Dec,  79,  and  note.  The  disclaimer  by  the  dev- 
isee of  a  freehold  estate,  to  be  of  any  effect  In  concluding  him 
must  be  In  writing:  Bryan  v.  Hyre,  1  Rob,  (Va,)  94;  89  Am.  Dec.  246. 
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JUDGMENTS,  FORM  OF.— A  judgment  against  "said  defend- 
ants," the  title. of  the  casp  being  stated,  is  sufficient.  An  obscure 
judgment  entry  may  be  be  construed  with  reference  to  the  pleadings 
and  record. 

JUDGMENTS.— A  WARRANT  OF  ATTORNEY  purporting 
to  give  authority  to  confess  judgments  in  courts  beyond,  as  well  as 
within  the  limits,  of  the  state  where  it  is  executed,  is  not  void.  It 
confers  authority  to  confess  judgment  in  that  state,  whatever  be  Its 
effect  elsewhere. 

JUDGMENT  BY  CONFESSION.— A  statute  providing  that 
judgment  shall  be  entered  only  upon  the  filing  of  a  verified  com- 
plaint, and  the  issuing  of  summons,  does  not  apply  to  a  case  where 
;i  wan-ant  of  attorney  is  given  expressly  permitting  judgment  with- 
out process. 

Van  Kleeck  &  Anneke,  for  the  appellant. 

Simonson,  Gillett  &  Courtright  (C.  L.  Collins,  of  counsel),  for 
the  appellee,  Garland. 

**^*  HOOKER,  J.  This  action  was  brought  upon  a  judgment, 
rendered  in  favor  of  the  plaintiff  and  against  the  defendants  in 
the  common  pleas  court  for  the  county  of  Athens,  in  the  state  of 
Ohio,  by  confession  of  attorney,  upon  a  note  reading  as  follows: 
"$5,000.  Chillicothe,  0.,  May  29,  1894. 

"Four  months  after  date,  we  jointly  and  severally  promise  to 
pay  to  the  order  of  George  F.  Hunter  five  thousand  dollars,  for 
value  received,  with  interest  at  the  rate  of  eight  per  cent  per 
annum  after  maturity.  And  we  hereby  jointly  and  severally  au- 
thorize and  empower  any  attorney  at  law,  in  any  court  of  record, 
at  any  time  after  the  above  note  becomes  due,  to  appear  for  us, 
or  either  of  us,  without  process,  in  court,  and  confess  judgment 
for  the  said  amount,  interest,  and  costs,  in  favor  of  the  payee, 
legal  holder,  indorsee,  or  assignee  hereof,  and  release  all  errors 
which  may  accrue  in  the  rendition  of  such  judgment. 

"And  we  also  release  the  right  of  appeal,  the  stay  of  execution, 
and  the  power  and  privilege  to  hold  exempt  from  execution  any 
personal  or  real  property  belonging  to  us,  or  either  of  us,  at  and 
after  the  date  of  such  judgment;  and  our  said  attorney  is  hereby 
authorized  to  enter  such  release  in  such  judgment. 

National  Cotton  Seed  Oil  &  Huller  Co., 
**Per  G.  W.  Washburn,  Pt., 

"John  D.  Milbum.  John  W.  Barger,  Secy. 

"T.  H.  Milbum.  John  W.  Washburn, 

"G.  W.  Washburn.  M.  Garland. 

'Tl.  T.  Hough.  A.  J.  Deiterich. 

**John  W.  Corwin, 
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'^Demand,  notice,  and  protest  waived." 

Indorsement:  "George  F.  Hnnter." 

A  verdict  was  directed  in  behalf  of  the  defendants,  and  the 
plaintiff  has  appealed. 

^^'^  In  the  circuit  court  the  case  turned  upon  the  failure  of  the 
judgment  entry  to  include  the  names  of  the  several  defendants, 
they  being  designated  as  "said  defendants"  by  reference  to  the 
title  of  the  cause.  It  is  a  general  rule  that  an  obscure  judgment 
entry  may  be  construed  with  reference  to  the  pleadings  and  rec- 
ord: Foot  V.  Glover,  4  Blackf.  313;  Fowler  v.  Doyle,  16  Iowa, 
534;  Bell  v.  Massey,  14  La.  Ann.  843.  In  New  Orleans  etc.  Sy. 
Co.  V.  New  Orleans,  14  Fed.  Rep.  373,  it  was  held  that  a  judg- 
ment might  be  construed  in  the  light  of  the  opinion  rendered. 
Numerous  cases  hold  that  a  judgment  for  or  against  plaintiffs  or 
defendants  generally,  the  names  being  omitted,  may  be  explained 
by  a  reference  to  the  caption,  record,  or  pleadings:  McCartey  v. 
Kittrell,  55  Miss.  253;  Smith  v.  Chenault,  48  Tex.  455;  Collins  v. 
Hyslop,  11  Ala.  508;  Finnagan  v,  Manchester,  12  Iowa,  521; 
Rood  V.  School  Dist.,  1  Doug.  (Mich.)  502;  Overall  v.  Pero,  7 
Mich.  315. 

Counsel  for  defendants  claim  that  the  Ohio  judgment  was 
void,  and  that  the  direction  of  the  circuit  judge  was  correct  for 
that  reason.  As  grounds  for  this  it  is  asserted:  1.  That  the  war- 
rant of  attorney  was  void,  because  too  comprehensive,  in  that  it 
attempted  to  confer  the  power  to  confess  judgment  upon  any 
attorney  in  any  court  in  the  world;  2.  That  no  valid  judgment 
could  be  rendered  in  Ohio  without  process  being  issued. 

We  are  cited  to  two  cases  in  support  of  the  first  contention, 
viz:  Carlin  v.  Taylor,  7  Lea  (Tenn.),  667;  Davis  v.  Packer,  8 
Ohio  Cir.  Ct.  Rep.  107.  In  the  former  of  these,  an  action  was 
brought  in  term  upon  a  judgment  by  confession,  rendered  in 
Ohio,  upon  a  warrant  of  attorney  executed  in  Pennsylvania. 
This  warrant  empowered  an  attorney  of  record,  "within  the 
United  States  or  elsewhere,"  to  confess  judgment,  and  it  was  said 
to  be  "void  for  its  comprehensive  uncertainty."  This  was  going 
further  ****  than  the  necessities  of  the  occasion  required,  and  the 
language  quoted  was  qualified  by  the  following:  "As  we  have 
seen,  the  note  and  power  of  attorney  was  made  in  Pennsylvania. 
Giving  to  the  law  of  that  state  its  fullest  operation,  and  conceding 
that,  under  it,  the  power  to  confess  judgment  might  have  been 
exercised  within  the  lines  of  the  state,  that  power  will  certainly 
not  be  extended  to  any  state  in  which  the  holder  may  see  fit  to 
carry  or  transmit  the  paper,  and  have  it  there  construed  as  con- 
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structive  and  effective  notice  of  proceedings  for  its  enforcement 
by  recovery  of  judgment  for  the  amount  stipulated  in  its  terms 
to  be  paid.  Otherwise,  one  state  might,  by  its  legislation,  affect 
all  the  citizens  of  other  states  equally  with  its  own,  and  require 
of  these  other  states  the  application  of  its  statutory  laws  to  citi- 
zens of  such  other  states,  and  who  could  not  be  brought  within 
the  jurisdiction  of  its  courts.  Such  recognition  would  confer 
upon  one  state  the  power  to  prescribe  rules  of  practice  for  all 
others.  The  Ohio  court  seems  to  have  recognized  such  right, 
but,  as  we  think,  without  authority  of  law,  and  without  such 
purpose  on  the  part  of  Pennsylvania." 

The  Ohio  case  was  one  where  the  instrument  was  made  in 
Chicago,  and  made  payable  there.  An  appeal  was  taken  from  a 
judgment  entered  in  Ohio,  and  the  question  was  whether  the  in- 
strument authorized  it.  Like  the  instrument  in  the  Tennessee 
case,  the  warrant  contained  no  limitation  as  to  where  the  judg- 
ment might  be  taken,  the  language  being,  "in  any  court  of  rec- 
ord." The  court  said:  "It  seems  to  us  as  bordering  on  the  ab- 
surd to  suppose  that  the  parties  to  these  instruments  intended 
that  judgments  might  be  rendered  on  them  in  any  court  of 
the  United  States  or  any  court  in  the  world.  The  note  is  made 
payable  at  a  particular  place  in  the  city  of  Chicago,  in  the  state 
of  Illinois.  It  would  seem  strange  that,  after  providing  particu- 
larly as  to  place  of  payment,  they  had  provided  that  judgment 
might  be  taken  in  any  court  of  the  world." 

Not  only  did  the  court  not  follow  the  suggestion  of  the  court 
of  Tennessee,  that  the  provision  was  void,  but  it  •**•  quoted 
with  approval  the  following  language  of  Mr.  Freeman,  viz.:  "Mr. 
Freeman,  in  his  work  on  Judgments,  says,  at  section  545:  'While 
a  warrant  of  attorney  may  doubtless  be  so  drawn  as  to  authorize 
a  confession  in  another  state,  yet  the  intention  to  give  authority 
to  act  beyond  the  state  is  not  presumed;  and,  though  some  of 
the  words  used  are  sufficiently  comprehensive  to  justify  the  at- 
torney in  acting  in  any  state  or  country,  yet,  if  there  are  words 
which  appear  to  limit  the  authority  to  the  state  in  which  the 
warrant  was  executed,  they  will  prevail.' " 

It  was  held  that  the  Ohio  common  pleas  had  no  jurisdiction 
of  the  case.  In  our  opinion,  it  is  unnecessary  to  go  the  length 
of  holding  warrants  of  attorney  void  because  they  purport  to 
give  authority  to  confess  judgments  in  courts  beyond  the  limit 
of  the  state  where  the  instrument  is  executed.  The  authorities 
upon  the  subject  are  not  all  in  accord  with  the  case  cited,  and 
we  see  no  reason  why  such  instruments  could  not  be  held  valid 
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as  to  judgments  confessed  within  the  state  where  the  warrant 
was  executed:  See  Teel  v.  Yost,  128  N.  Y.  387;  13  L.  E.  A. 
796,  and  notes.  In  the  case  before  us,  the  instrument  purports 
to  have  been  executed  within  the  state  of  Ohio,  and,  though 
counsel  for  the  defendants  state  that  one  of  the  makers  exe- 
cuted it  in  Michigan,  we  are  not  advised  that  the  record  shows 
it.  The  judgment  was  rendered  by  a  court  of  record  of  that 
state,  within  the  terms  of  the  warrant,  upon  confession  of  an 
attorney  of  that  court,  as  appears  by  the  judgment.  The  case, 
therefore,  is  not  one  presenting  the  question  actually  decided 
in  either  of  the  cases  mentioned,  and,  in  our  opinion,  the  war- 
rant of  attorney  was  such  as  to  confer  necessary  jurisdiction. 

We  think  there  is  no  merit  in  the  other  point.  It  is  urged 
that  the  Ohio  statute  (sees.  5035,  5060)  precludes  a  judgment 
except  upon  the  filing  of  a  verified  petition  and  issue  of  sum- 
mons. We  are  of  the  opinion  that  these  sections  should  not 
apply  to  a  case  where  "^^^  the  warrant  expressly  permits  judg- 
ment without  process,  as  in  this  case.  Section  5321  et  seq. 
authorizes  judgments  by  confession.  A  petition  duly  verified 
was  filed,  as  the  record  shows. 

The  Ohio  judgment  being  valid,  the  judgment  is  reversed, 
and  a  new  trial  ordered. 

Grant,  Montgomery,  and  Moore,  JJ.,  concurred. 

Long,  0.  J.,  did  not  sit. 

JUDGMENT— ENTRY— FORM  OF.— A  final  judgment  must  show 
intrinsically  and  distinctly,  and  not  inferentially,  that  the  matters 
in  the  record  have  been  determined  in  favor  of  one  of  the  litigants, 
or  that  the  rights  of  the  parties  have  been  adjudicated:  Seott  v.  Bur- 
ton, 6  Tex.  322;  55  Am.  Dec.  782.  Where  a  judgment  is  not  en- 
tered In  full  but  in  a  short  form,  with  reference  to  another  entry  in 
full  and  proper  form,  no  execution  can  be  issued  thereon:  Tombeclc- 
bee  Bank  v.  Strong,  1  Stew.  &  P.  187;  21  Am.  Dec.  657.  It  must  ap- 
pear what  the  judgment  was:  Rape  v.  Heaton,  9  Wis.  328;  76  Am. 
Dec.  269.  See  Bowen  v.  Wickersham,  124  Ind.  404;  19  Am.  St.  Rep. 
106;  Carlisle  v.  KlUebrew,  91  Ala.  351;  24  Am.  St.  Rep.  915. 

JUDGMENT  BY  CONFESSION.— A  judgment  by  confession  is 
valid  without  previous  process:  Farley  v.  Lea,  4  Dev.  &  B.  169;  32 
Am.  Dec.  680. 

JUDGMENT  BY  CONFESSION— WARRANT  OF  ATTORNEY. 
Warrants  of  attorney  to  confess  judgment  should  be  strictly  con- 
strued: Little  V.  Dyer,  138  111.  272;  32  Am.  St.  Rep.  140,  and  note; 
Estate  of  Claghorn,  181  Pa.  St.  600;  59  Am.  St.  Rep.  680,  and  note. 
See  extended  note  to  Lee  t.  Figg,  99  Am.  Dec.  275. 
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Damm  v.  Damm. 

[109  MICHIGAN,  619.] 

LIPB  TENANT  AND  REMAINDERMAN -- BNCUM- 
BRANCE.— As  between  a  life  tenant  in  possession  and  the  remain- 
derman, the  former  is  bound  to  pay  the  interest  and  the  latter  the 
Ijrincipal  of  any  encumbrance  to  which  the  estate  of  both  Is  subject. 

LIFE  TENANT  IN  EXPECTANCY  AND  REMAINDER- 
MAN—ENCUMBRANCE.— If  an  encumbrance  exists  to  which  the 
Interest  of  a  life  tenant  in  expectancy,  and  also  that  of  the  remain- 
derman, is  subject,  but  which  does  not  affect  the  life  tenant  In  pos- 
session, and  such  encumbrance  is  discharged  by  the  remainderman, 
the  life  tenant  in  expectancy  is  liable  to  contribute  his  proportion  of 
the  amount  so  paid,  to  be  computed  on  the  basis  of  the  relative 
ralue  of  the  estates.  In  raaliing  this  computation  the  owner  of 
the  expectant  life  estate  should  be  charged  his  share  of  the  interest 
according  to  his  expectancy  up  to  the  time  when  his  estate  becomes 
one  in  possession,  and  all  the  Interest  which  will  accrue  after  that 
time,  and  during  the  continuance  of  his  estate,  but  in  estimating 
such  interest,  consideration  must  be  given  the  fact  that  it  is  to  ac- 
crue and  become  payable  at  a  future  time.  The  expectancy  of  the 
life  of  the  parties  is  involved,  and  that  is  to  be  determined  from 
evidence  of  their  age,  health,  and  habits,  aided  by  life  tables. 

EVIDENCE.— LIFE  TABLES  ARE  NOT  CONCLUSIVE 
evidence  of  the  expectancy  of  life  of  any  given  person,  but  are  con- 
sidered in  the  light  of,  and  siflbject  to,  variation  by  proof  concerning, 
the  health  and  habits  of  the  person  whose  expectancy  is  in  question. 

Brooke  &  Spalding,  for  the  complainant. 

James  H.  Pound,  for  the  appellant. 

®^**  HOOKEE,  J.  Mary  A.  Damm,  aged  sixty-nine  years,  was 
the  owner  of  an  unencumbered  life  estate  in  certain  premises. 
She  was  also  owner  of  the  fee  of  said  premises,  subject  to  a 
life  estate  in  Amelia  Damm,  aged  forty-three  years,  which  in 
turn  was  subject  to  a  mortgage, to  which  mortgage  Mary  Damm's 
interest  in  fee  was  also  subject.  Mary  Damm  was  in  possession, 
and  purchased  the  mortgage;  thereby  paying  it,  to  the  extent 
of  her  liability  thereon,  as  we  held  when  the  case  was  before 
us:  Damm  v.  Damm,  91  Mich.  424.  The  question  now  be- 
fore us  is.  What  share  is  chargeable  upon  the  expectant  life 
estate  of  Amelia  Damm? 

It  is  contended  by  counsel  for  the  defendant  Amelia  Damm 
that  her  liability  is  limited  to  the  payment  of  the  interest,  and 
that  the  principal  is  chargeable  upon  the  remainder  in  fee,  as 
between  her  and  the  owner  in  fee,  who  is  Mary  Damm.  On  the 
other  hand,  it  is  claimed  that  the  mortgage  was  in  existence 
when  both  of  the  estates  were  created,  and  that  both  are  es- 
tates in  expectancy;  that  the  estate  in  possession  is  liable  for 
neither;  and  that  the  two  estates  in  expectancy  should  share,  in 
proportion  to  their  respective  values,  the  burden  of  the  mort- 
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gage,  principal  and  interest.  It  is  conceded  in  the  brief  of 
counsel  for  the  complainant  that  "the  nile  is  uniformly  laid 
down  that,  as  between  a  life  tenant  in  possession  and  a  re- 
mainderman, the  life  tenant  is  bound  to  pay  the  interest,  and 
the  remainderman  the  principal":  Citing  Cogswell  v.  Cogswell, 
2  Edw.  Ch.  231;  4  Kent's  Commentaries,  marg.  p.  74;  1  Wash- 
burn on  Eeal  Property,  129,  and  note,  and  319  (marg.  pp.  96, 
257).  And  they  cite  us  to  authorities  holding  that  the  obligation 
upon  the  life  tenant  includes  arrearages  of  interest.  It  is  urged, 
however,  that  this  obligation  is  not  limited  to  interest,  where 
the  life  estate  is  in  expectancy,  though  no  authority  is  cited 
in  support  of  this  contention;  and  we  think  there  is  little  reason 
for  a  distinction  between  estates  for  life  in  possession,  and 
those  in  expectancy,  if,  as  counsel  contend,  the  latter  is  obliged 
to  protect  the  remainderman  in  fee  against  arrearages  of  in- 
terest due  from,  but  not  paid  by,  ^^  his  predecessor.  It  would 
seem  that  he  should  be  satisfied  with  protection  against  the 
interest.  Kent  calls  this  a  hard  rule,  though  he  says  it  was  laid 
down  in  Penrhyn  v.  Hughes,  5  Yes.  99,  cited  by  counsel:  See 
4  Kent's  Commentaries,  76.  The  rule  is  doubted  in  Sharshaw 
V.  Gibbs,  Kay,  339,  where  it  was  said  to  have  been  unnecessary 
to  lay  down  so  wide  a  rule.  And  in  Caulfield  v.  Maguire,  2 
Jones  &  L.  141,  160,  Lord  St.  Leonards  questions  the  rule, 
and  the  case  of  Tracy  v.  Hereford,  2  Brown  Ch.  128,  which 
the  case  of  Penrhyn  v.  Hughes,  5  Ves.  99,  professes  to  follow, 
saying:  "I  am  not  prepared  to  fix  the  defaults  of  every  pre- 
vious tenant  for  life  on  the  last  taker  for  life.  It  is  as  in- 
cumbent on  the  reversioner  in  fee  to  look  after  the  tenant  for 
life  in  possession  as  it  is  on  a  tenant  for  life  in  remainder." 

This  language  means  much.  It  substantially  says  that  the 
owner  of  a  life  estate  in  expectancy  does  not  owe  the  duty  to 
the  reversioner  of  preserving  the  estate,  until  he  acquires  pos- 
session; that  such  duty  rests  upon  the  first  life  tenant;  and  that 
his  estate  is  liable  for  the  performance  of  such  duty,  which 
the  reversioner  may  enforce,  if  he  cares  to  do  so  (as  can  the 
second  life  tenant),  but  he  cannot  require  the  latter  to  do  so, 
or  to  make  good  the  default,  if  he  himself  does  not  choose  to 
enforce  his  rights.  Furthermore,  this  seems  to  imply  that  the 
life  tenant  in  expectancy  owes  no  duty  of  paying  the  principal, 
or  a  proportionate  part  of  it,  for,  if  it  were  otherwise,  he  would 
certainly  be  liable  for  at  least  a  proportionate  share  of  such 
arrearage. 

The  first  life  tenant  was  under  no  obligation  to  pay  the  in- 
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terest  during  her  tenancy.  That  was  a  charge  upon  the  es- 
tates to  follow.  Neither  party  has  immediate  income  from  her 
estate,  and  therefore  the  profits  from  the  land  cannot  be  ap- 
plied to  such  payment.  Yet  the  interest  must  be  paid,  to  pro- 
tect the  expectant  estates,  and  this  we  think  a  matter  of  mutual 
concern  to  the  owners  thereof.  We  hold,  herefore,  that  Amelia 
Damm  **^"  should  contribute  to  Mary  Damm,  who  paid  it,  a  pro- 
portionate share  of  such  interest,  to  be  computed  upon  the  basis 
of  the  relative  values  of  the  estates:  See  Defreese  y.  Lake,  109 
Mich.  415,  ante,  p.  584. , 

It  therefore  becomes  necessary  to  ascertain  what  share  of 
this  interest  is  equitably  due  from  Amelia  Damm,  for  the  amount 
thereof  is  the  sum  for  which  the  complainant  should  be  en- 
titled to  a  decree  against  the  life  estate  of  Amelia  Damm.  Of 
the  interest  to  the  date  of  the  commencement  of  the  life  es- 
tate of  Amelia  Damm,  she  should  pay  her  share  according  to 
her  expectancy,  and  the  owner  of  the  remainder  should  pay  the 
rest.  To  this  should  be  added  an  amount  equal  to  the  present 
value  of  the  encumbrance  on  Amelia  Damm's  estate,  viz.,  the 
interest  which  would  be  payable  annually  on  five  hundred  dol- 
lars during  the  period  of  her  life  estate:  Hodges  v.  Phinney, 
106  Mich.  637;  1  Scribner  on  Dower,  637,  and  cases  cited;  House 
V.  House,  10  Paige,  158;  Atkins  v.  Kron,  8  Ired.  Eq.  4.  The 
interest  which  may  be  expected  to  accrue  during  the  life  es- 
tate of  Mary  Damm,  and  that  which  will  follow,  cannot  be  com- 
puted upon  the  same  basis,  because  Amelia  Damm  should  pay 
all  of  the  latter,  and  but  a  proportionate  part  of  the  former. 
To  ascertain  the  former,  the  proportion  that  her  life  estate  bears 
to  that  of  the  remainderman  is  the  proportion  of  the  interest 
she  should  pay.  As  to  the  latter,  her  expectation  of  life  must 
be  ascertained,  to  determine  the  aggregate  amount  of  interest 
that  she  must  provide  for.  When  that  is  ascertained,  the  pres- 
ent value  can  be  determined  by  a  computation,  in  which  the 
fact  that  it  is  to  be  paid  immediately,  instead  of  at  the  com- 
mencement of  her  term,  should  be  considered.  In  both  these 
questions  the  expectancy  of  life  of  both  parties  is  involved. 
Expectancy  of  life  is  a  question  of  fact,  and  while  life  tables 
are  very  convenient  aids,  and  perhaps  afford  the  most  satisfac- 
tory basis  of  an  estimate,  they  are  not  conclusive,  being  con- 
sidered in  the  light  of,  and  subject  to  variation  by  proof  con- 
cerning, the  age,  health,  and  habits  of  the  parties. 

«Z3  'pjjg  decree  entered  must  be  reversed,  and  the  case  re- 
manded to  the  circuit  court  in  chancery,  with  directions  to  re- 
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fer  the  case  to  a  master  to  take  proofs,  and  compnte  and  re- 
port to  said  court  the  amount  equitably  due  upon  said  mort- 
gage from  said  Amelia  Damm,  under  the  rule  laid  down  herein, 
or  that  said  court,  if  it  be  deemed  advisable,  take  such  proof 
and  make  such  computation,  and  that,  upon  such  report  or  com- 
putation, a  decree  of  foreclosure  be  entered  in  favor  of  the  com- 
plainant for  such  sum.  The  defendant  will  recover  costs  of  this 
court. 

Grant,  Montgomery,  and  Moore,  JJ.,  concurred. 

Long,  C.  J.,  did  not  sit. 


ESTATES— LIFE  TENANT  AND  REMAINDERMAN— RIGHTS 
AS  TO  ENCUMBRANCES.— If  the  property  Is  subject  to  an  en- 
cumbrance which  Is  paramount  to  the  estate  both  of  the  tenant  In 
possession  and  the  remainderman,  the  former  must  pay  the  Interest 
thereon,  but  need  not  pay  off  the  principal  either  In  whole  or  part. 
If  the  encumbrance  be  one  which  the  latter  Is  forced  to  discharge  he 
is  entitled  to  contribution  from  the  life  tenant.  The  amount  of  this 
contribution  may  be  ascertained  by  estimating  what  would  be  the 
value  of  an  annuity  equivalent  to  the  amount  of  the  Interest  which 
the  life  tenant  is  relieved  from  paying;  and  in  mailing  this  determi- 
nation, his  age  and  health  will  be  considered  as  indicating  his  prob- 
able expectancy  of  life:  Monographic  note  to  Allen  v.  De  Groodt,  14 
Am.  St.  Rep.  634;  Swalne  v.  Ferine,  5  Johns  Oh.  482;  9  Am.  Dec.  318. 
See  Smith  v.  Barham,  2  Dev.  Eq.  420;  25  Am.  Dec.  721. 

EVIDENCE— MORTALITY  TABLES— HOW  PAR  CONCLU- 
SIVE,—Standard  life  tables  are  often  admissible  In  evidence  as 
showing  one's  probable  expectancy  of  life,  but  taken  as  proof  they 
are  subject  to  the  conditions  surrounding  the  individual  Investiga- 
tion: Greer  v.  Louisville  etc.  R.  R.  Co.,  94  Ky.  169;  42  Am.  St.  Rep. 
345.  Their  value  as  evidence  will  depend  upon  such  matters  as  the 
state  of  health  of  the  given  person,  his  habits  of  life,  his  social  sur- 
roundings, and  other  circumstances,  and  the  attention  of  juries 
should  be  pointedly  called  to  those  qualifying  circumstances:  Stein- 
brunner  v.  Pittsburgh  etc.  Ry.  Co.,  146  Pa.  St  504;  28  Am.  St.  Rep. 
806,  and  note;  note  to  Adams  v.  Iron  CllfTB  Co.,  18  Am.  St  Rep.  458. 
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[109  Michigan,  657.1 
PUBLIC  CONTRACTS— L0V7BST  BIDDER,  RIGHT  OF  TO 
RECOVER  FOR  REFUSAL  TO  AWARD  HIM  THE  CONTRACT. 
The  lowest  bidder  under  a  contract  proposed  to  be  let  by  a  munici- 
pal cori)oratlon  whose  bid  Is  wrongfully  rejected  cannot,  In  an  ac- 
tion at  law,  recover  the  profits  which  he  might  have  made  had  such 
bid  been  accepted.  Statutory  requirements  requiring  contracts  to 
be  let  to  the  lowest  bidder  are  not  Intended  for  his  protection,  but 
that  of  the  public,  and  hence  he  has  no  remedy  to  recover  damages 
sustained  by  their  violation. 

Brennan,  Donnelly  &  Van  De  Mark  (Atkinson  &  Wolcott,  of 
counsel),  for  the  appellant. 
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Jolm  J.  Speed,  for  the  appellee. 

<»^  LONG,  C.  J.  By  a  resolution  adopted  May  5,  18»1,  the 
common  council  of  the  city  of  Detroit  directed  the  board  of 
public  works  of  said  city  to  advertise  for  proposals  to  pave 
Griswold  street,  from  Jefferson  avenue  to  Grand  River  avenue, 
with  brick.  Pursuant  to  such  direction,  the  board  advertised 
for  bids  for  the  paving  of  such  street,  according  to  the  speci- 
fications adopted  by  the  common  ^^^  council  and  estimates  by 
the  city  engineer,  A  bid  was  put  in  by  the  plaintiff  company 
for  twenty-six  thousand  four  hundred  and  ninety-eight  dollars 
and  eleven  cents,  the  next  higher  bid  being  that  of  John  A. 
Stewart,  for  twenty-six  thousand  five  hundred  and  twenty- 
eight  dollars  and  sixteen  cents.  The  plaintiff  furnished  the 
bidding  and  contract  bonds  required  by  law,  and  the  board 
of  public  works  thereupon  executed  a  contract  with  the  plain- 
tiff in  due  form,  approved  in  writing  by  the  city  counselor. 
All  the  bids  and  the  contract  were  then  referred  to  the  com- 
mon council,  with  the  request  for  confirmation  of  the  contract 
made  with  the  plaintiff.  The  council  referred  the  matter  to  one 
of  its  committees,  which  committee  subsequently  decided  that  the 
bid  of  plaintiff  was  the  lowest,  that  it  was  responsible,  and  that 
adequate  security  had  been  given,  but  reported  further  to  the 
council  that  the  bid  was  informal,  without  stating  what  the  in- 
formality was,  and  thereupon  recommended  that  John  A. 
Stewart's  bid  be  accepted.  The  common  council  then  accepted 
the  report  of  its  committee.  In  pursuance  of  the  clirectlon  of 
the  common  council,  the  board  of  public  works,  against  the 
protest  of  the  plaintiff,  entered  into  a  contract  with  Stewart 
to  do  the  paving.  Before  the  making  of  this  contract,  the  plain- 
tiff notified  the  council  of  its  claim  to  the  contract,  but  with- 
out avail.  The  plaintiff  then  filed  a  petition  in  this  court  for 
a  mandamus  to  compel  the  council  to  confirm  its  bid.  The 
defendant  answered,  raised  an  issue  of  fact,  which  issue  wa» 
sent  to  the  Wayne  circuit  court  for  trial,  and  waa  finally  set- 
tled in  favor  of  plaintiff's  contention.  In  the  meantime  Stew- 
art had  paved  the  street,  and  had  been  paid  from  the  general 
paving  fund.  On  that  account  solely,  this  court  refused  the 
writ  of  mandamus:  Talbot  Paving  Co.  v.  Common  Council,  91 
Mich.  262.  The  plaintiff  then  brought  this  action  against  the 
city  of  Detroit  to  recover  damages  sustained  by  reason  of  the 
refusal  of  the  council  to  let  the  contract  to  it,  the  plaintiff  hav- 
ing first  presented  a  verified  claim  to  the  council  for  its  damages- 
resulting  from  such  action.     On  the  trial  in  the  court  belo»'~ 
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verdict  and  judgment  were  **®  directed  in  favor  of  the  defend- 
ant, and  plaintiff  brings  error. 

The  facts  are  all  admitted.  The  contention  of  the  city  here 
is  that,  while  the  contract  to  Stewart  may  have  been  void  by 
reason  of  his  not  being  the  lowest  bidder,  yet  no  case  can  be 
found  holding  the  lowest  bidder,  whose  bid  has  been  rejected, 
to  have  a  right  to  an  action  at  law  to  recover  his  profits;  that, 
whenever  an  action  is  brought  for  a  breach  of  duty  imposed  by 
statute,  the  party  bringing  it  must  show  that  he  had  an  interest 
in  the  performance  of  the  duty,  and  that  the  duty  was  imposed 
for  his  benefit,  but  that,  where  the  duty  was  created  or  imposed 
for  the  benefit  of  another,  and  the  advantage  to  be  derived  to  the 
party  by  its  performance  is  merely  incidental,  and  no  part  of  the 
(design  of  the  statute,  no  such  right  is  created  as  forms  the  subject 
■of  an  action;  that  the  plaintiff  did  not  suffer  any  injury  directly 
by  the  act  of  the  council;  that,  though  it  may  have  lost  profits 
which  it  might  have  made,  yet  such  damages  are  consequential, 
And  it  is  no  part  of  the  object  of  the  statute  to  prevent  losses 
of  that  kind.  It  is  further  contended  by  the  city  that,  if  the 
plaintiff  had  a  right  of  action,  it  should  have  proceeded  by  in- 
junction to  prevent  the  doing  of  the  work  under  the  Stewart 
contract,  or  enforced  its  own  right  to  the  contract;  that  it  could 
not  lie  by,  and,  after  the  work  had  been  done  and  paid  for,  ask 
for  profits  which  it  might  have  made  if  it  had  been  permitted 
•to  perform  its  contract.  On  the  other  hand,  it  is  contended  by 
•counsel  for  the  plaintiff  that,  had  the  common  council  refused 
to  accept  any  of  the  bids,  the  city  would  have  been  liable, 
Hjut,  instead  of  refusing  to  accept  any  and  all  bids,  it  rejected 
"the  lowest  bid,  without  any  reason  or  cause  whatever,  and  ac- 
cepted a  higher  bid;  and  such  being  the  case,  the  lowest  bidder 
"having  suffered  damages,  the  city  is  liable  for  the  damages  sus- 
"tained. 

It  was  settled  in  the  mandamus  proceeding  (Talbot  Paving 
Co.  V.  Common  Council,  91  Mich.  262)  that  the  objection  made 
hy  the  respondent  was  ******  purely  technical  and  without  founda- 
tion, and  that  justly,  if  not  legally,  the  plaintiff  may  have  been 
entitled  to  have  its  contract  approved,  as  the  respondent  had 
made  no  change  in  the  plans  or  specifications  of  the  work,  and 
was  proceeding  to  make  a  contract  under  its  original  resolu- 
tion; but  as  the  contract  had  been  already  let,  and  the  work 
done,  no  relief  could  be  granted  by  the  writ  of  mandamus.  The 
>question  was  left  open  whether,  under  the  circumstances  shown, 
>the  relator  had  a  right  of  action  for  its  damages.    The  proposi- 


June,  1896.]    Talbot  Paving  Co.  v.  City  of  Detboit.        607 

tion  here  is  whether  the  lowest  bidder,  under  a  contract  pro- 
posed to  be  let  by  a  municipal  corporation,  whose  bid  has  been 
rejected,  has  a  right  of  action  at  law  to  recover  profits  which  he 
might  have  made  had  his  bid  been  accepted. 

While  it  is  true  that  there  are  many  cases  in  which  an  in- 
junction has  been  ordered  because  of  the  rejection  of  the  lowest 
bid,  and  acceptance  of  a  higher  bid,  under  the  same  notice  of 
letting  the  contract  (Times  Pub.  Co.  v.  Everett,  9  Wash.  518; 
43  Am.  St.  Eep.  865,  and  cases  there  cited),  yet  we  find  no 
cases,  except  as  referred  to  hereafter,  where  a  party  has  been 
permitted,  under  such  circumstances,  to  bring  and  maintain 
an  action  at  law  for  loss  of  profits.  There  are  also  cases  which 
hold  that  the  local  assessment  is  void  if  the  contract  is  not 
awarded  to  the  lowest  bidder:  Twiss  v.  Port  Huron,  63  ^lich. 
528.  While,  under  the  charter  of  Detroit,  it  was  the  duty  of 
the  city  to  let  the  contract  to  the  lowest  responsible  bidder,  yet 
this  charter  provision  was  not  passed  for  the  benefit  of  the  bid- 
der, but  as  a  protection  to  the  public.  We  think  the  rule  as 
stated  in  Strong  v.  Campbell,  11  Barb.  138,  is  the  true  one, 
and  the  one  which  has  always  been  adhered  to  by  the  courts. 
It  is  there  stated  as  follows:  "Whenever  an  action  is  brought 
for  a  breach  of  duty  imposed  by  statute,  the  party  bringing  it 
must  show  that  he  had  an  interest  in  the  performance  of  the 
duty,  and  that  the  duty  was  imposed  for  his  benefit.  But  where 
the  duty  was  created  or  imposed  for  the  benefit  of  another, 
*^^  and  the  advantage  to  be  derived  to  the  party  prosecuting, 
by  its  performance,  is  merely  incidental,  and  no  part  of  the 
design  of  the  statute,  no  such  right  is  created  as  forms  the  sub- 
ject of  an  action." 

The  learned  judge  writing  the  opinion  in  that  case  cites,  in 
support  of  this  rule,  the  cases  of  Bank  v.  Mott,  17  Wend.  556; 
Martin  v.  Mayor,  1  Hill,  545;  19  Vin.  Abr.  518;  Ashby  v.  White, 
1  Salk.  19,  6  Mod.  51. 

The  court,  in  Strong  v.  Campbell,  11  Barb.  138,  said:  'It 
is  unquestionably  the  duty  of  every  oflBcer  to  perform  every  duty 
imposed  upon  him  by  law  in  the  manner  and  to  the  extent  pre- 
scribed, and  he  may  be  punished  for  every  violation  to  the  in- 
jury of  the  public  or  that  of  individuals.  But  it  does  not  fol- 
low that  some  one  has  a  right  of  action  against  him  for  every 
neglect  or  violation  of  duty,  to  recover  private  damages." 

Mr.  Justice  Selden,  in  the  case  of  Hickok  v.  Trustees,  16  N.  Y. 
161,  note,  filed  an  opinion  written  by  him  in  the  case  of  Weet 
V.  Trustees,  which  was  adopted  by  the  court  &&  decisive  of  the 
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Plattsburg  case.  The  learned  justice  reviews  at  great  length  the 
various  cases,  both  English  and  American,  upon  the  subject.  He 
says:  "We  see,  from  the  two  classes  of  cases,  that  there  is  an 
important  distinction  between  the  obligations  assumed  by  pri- 
vate individuals  for  a  consideration  received  from  the  govern- 
ment or  sovereign  power  of  the  state,  and  those  assumed  by 

public  officers The  reason  for  the  distinction  appears  to 

be  that  intimated  by  Gould,  J.,  in  Lane  v.  Cotton,  1  Ld.  Raym, 
646,  viz.,  that  the  duties  in  the  one  case  are  imposed  upon  the 
officer  for  public  purposes  only,  while  in  the  other  they  are 
voluntarily  assumed  with  a  view  to  private  advantage.  The 
cases  which  have  been  cited  show  that,  in  respect  to  this  dis- 
tinction, corporations  have  been  placed  upon  the  same  footing 
as  private  individuals." 

Continuing,  Mr.  Justice  Selden  says  that  he  has  been  able  to 
find  only  one  case  in  this  country  or  in  England  ®®*  opposed  to 
those  views,  and  that  is  the  case  of  Adsit  v.  Brady,  4  Hill,  630; 
40  Am.  Dec,  305. 

In  view  of  this  rule.  What  is  the  position  of  the  city  of  De- 
troit toward  the  plaintiff?  It  owed  no  duty  to  the  plaintiff. 
The  charter  provision  which  required  the  acceptance  of  the 
lowest  responsible  bid  had  no  reference  to  any  interest  which 
the  bidders  might  have  in  the  premises,  but  was  passed  to  pro- 
tect the  interest  of  the  citizens  of  the  city.  Though  the  act 
accepting  the  second  bid  may  have  been  against  the  interest  of 
the  citizens,  certainly  the  plaintiff  could  have  no  action  to  re- 
dress that  wrong  and  injury.  It  may  have  been,  and  evidently 
was,  under  the  facts  shown,  a  neglect  of  duty,  and  the  plaintiff 
undoubtedly  was  injured  by  it.  The  case  of  Adsit  v.  Brady,  4 
Hill,  630,  40  Am.  Dec.  305,  was  decided  upon  the  theory  that, 
when  a  public  officer  acts  or  omits  to  act,  contrary  to  his  duty, 
the  law  gives  redress  to  the  injured  party  by  an  action  adapted 
to  the  nature  of  his  case.  But,  as  we  have  seen,  that  rule  is  not 
sustained,  except  in  cases  where  the  act  performed  or  omitted 
to  be  performed  was  with  a  view  to  some  private  advantage. 

But,  it  is  contended,  this  rule  would  be  a  great  burden  upon 
the  public,  and  lead  to  great  frauds  in  municipal  affairs.  It 
may  be  said  in  answer  to  this  proposition:  1.  That  the  pub- 
lic are  not  here  complaining;  and  2.  That  the  plaintiff  is  not 
in  a  position  to  take  advantage  of  the  act,  as  the  charter  was  not 
adopted  for  its  individual  benefit.  Again,  it  is  apparent  that, 
if  frauds  may  be  perpetrated  in  that  way,  there  is  a  remedy 
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by  injunction  to  prevent  the  making  of  a  contract  with  the  next 
higher  bidder. 

We  are  of  the  opinion  that  the  plaintiff  cannot  snstain  thi» 
action.    The  judgment  of  the  court  below,  therefore,  is  affirmed^ 

The  other  justices  concurred. 


MUNICIPAL  CORPORATIONS— DUTIES  AS  TO  LETTING  OF 
CONTRACT  TO  LOWEST  BIDDER.— In  the  letting  of  contracts 
for  publlf  works  or  improvements,  It  Is  not  the  interest  of  the  bidder 
which  is  to  be  guarded.  The  prime  object  of  consideration  is  tho 
welfare  of  the  public.  The  lowest  bidder  in  amount  has  sometimes 
sought  recourse  in  an  action  for  damages  caused  by  the  rejection  of 
his  bid,  and  the  award  of  the  contract  to  another,  but  such  actions 
are  generally  held  not  to  be  maintainable:  Monographic  note  to  State 
V.  Rlckards,  60  Am.  St.  Rep.  490,  48Bi. 
AM.  ex.  &SP..  Vol.  LXIU.-89 
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MoNaughton  Company  v.  MoGiel. 

[20  MONTANA,  124.] 

INTERSTATE  COMMERCE  CARRIED  ON  BY  CORPORA- 
TIONS Is  entitled  to  the  same  protection  which  is  given  to  such 
commerce  when  ciirried  on  by  Individuals. 

INTERSTATE  COMMERCE.— IF  A  FOREIGN  CORPORA- 
TION is  engaged  in  a  business  which  is  strictly  Interstate  com- 
merce, no  law  of  a  state  can  control  or  restrict  such  commerce  by 
exacting  conditions  for  permitting  the  corporation  to  do  such  busi- 
ness within  the  state. 

INTERSTATE  COMMERCE  —  STATE  TAXATION  OF.— 
Every  tax  on  interstate  commerce  is  a  burden  thereon,  and,  if  im- 
fposed  by  the  legislature  of  a  state,  is  illegal. 

INTERSTATE  COMMERCE— FOREIGN  CORPORATIONS. 
The  purchase  of  wool  by  an  agent  of  a  foreign  corporation  in  one 
«tate,  for  transportation  to  another  state  wherein  the  corporation 
■floes  its  business,  is  a  transaction  directly  pertaining  to  Interstate 
■commerce,  which  such  corporation  Is  entitled  to  engage  In,  without 
-complying  with  a  statute  of  the  former  state  exacting  conditions 
■for  the  right  to  do  business  therein. 

G.  A.  Lane,  for  the  appellant. 
_     0.  F.  Goddard,  for  the  respondent. 

*^*  HUNT,  J.    The  plaintiff,  a  corporation  of  New  Jersey, 

•doing  business  in  that  state,  and  in  the  states  of  New  York  and 
Massachusetts,  as  wool  commission  merchant,  sent  an  agent  into 
Montana  to  solicit  consignments  of  wool  to  its  eastern  houses, 
there  to  be  sold  on  commission  by  plaintiff  for  the  benefit  of 
•certain  consignors,  woolgrowers  of  the  state  of  Montana.  It 
had  various  transactions  of  this  nature  with  woolgrowers  in 
Montana.  In  the  particular  case  before  us  the  exact  terms  of 
jflie  agreement  between  the  plaintiff  and  the  defendant  gave  rise 

(610) 
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to  this  litigation,  but  the  facts  were  undisputed  that  plaintiff 
advanced  a  large  sum  of  money  to  defendant  upon  his  wool, 
and  that  the  defendant's  wool  was  consigned  to  plaintiff  at  New 
York,  to  be  sold  there  by  plaintiff,  who  was  to  credit  defendant 
with  the  amount  of  the  sale.  The  ^^"^  real  contention  between 
the  parties  was  whether  the  shipment  so  made  was  subject  to  a 
drawback  by  plaintiff  against  defendant  if  the  wool  did  not  net ' 
a  sufficient  sum  in  New  York  to  cover  plaintiff's  advances  to' 
defendant,  including  interest,  costs,  etc.,  or  whether  the  burden, 
of  any  loss  that  there  might  be  was  to  fall  entirely  on  plaintiff. 

The  defendant  availed  himself  of  several  defenses,  including 
the  one  upon  which  the  court  directed  a  finding  in  his  favor, 
namely,  that  the  contract  sued  on  was  void  as  to  the  corporation, 
and  could  not  be  enforced  in  favor  of  the  corporation. 

By  an  act  of  the  legislative  assembly  of  the  state  of  Montana 
approved  March  8,  1893,  every  foreign  corporation,  before  it 
commenced  to  do  business  in  Montana,  was  required  to  file  a 
certificate  with  the  secretary  of  state,  designating  an  agent,  who 
must  be  a  citizen  of  Montana,  upon  whom  service  of  process 
might  be  had,  and  also  stating  the  principal  place  of  business 
of  such  corporation  in  this  state.  It  was  also  provided  by  sec- 
tion 2  of  said  act  that,  if  any  foreign  corporation  failed  to  com- 
ply with  the  provisions  of  the  law,  all  its  contracts  made  and 
entered  into  with  citizens  of  this  state  should  be  void  as  to  the 
corporation,  and  that  no  court  of  this  state  should  enforce  the 
same  in  favor  of  the  corporation.  Inasmuch  as  plaintiff  did  not 
comply  with  the  statute  just  cited,  the  important  question  raised 
is  whether  or  not,  if  the  plaintiff's  facts  alleged  in  its  complaint 
are  true,  and  the  defendant  does  in  reality  owe  to  plaintiff  the 
amount  sued  for  as  a  drawback,  plaintiff  can  recover  on  its  con- 
tract. 

It  has  been  repeatedly  laid  down  by  the  supreme  court  of  the 
United  States  that  interstate  commerce  carried  on  by  corpora- 
tions is  entitled  to  the  same  protection  against  the  exactions  of 
a  state  which  is  given  to  such  commerce  when  carried  on  by 
individuals.  We  are  aware  that  the  construction  put  upon  sec- 
tion 2,  article  4,  of  the  constitution  of  the  United  States,  which 
provides  that  the  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  the  citizens  of  the  several  states, 
has  been  generally  uniform,  to  the  effect  that  the  language  of 
that  clause  relates  only  to  natural  persons,  ^^*  and  not  to  ar- 
tificial bodies,  as  corporations,  and  that  the  privileges  and  im- 
munities guaranteed  by  the  language  referred  to  mean  those  of 
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the  general  nature  granted  to  a  state's  own  citizens,  and  not 
those  special  privileges  conferred  upon  corporate  bodies:  Lafay- 
ette Ins.  Co.  V.  French,  18  How.  404;  Bank  of  Augusta  v.  Earle, 
13  Pet.  519;  Ducat  v.  Chicago,  10  "Wall.  410;  Paul  v.  Virginia, 
8  Wall.  168;  Philadelphia  etc.  S,  S.  Co.  v.  Pennsylvania,  122 
U.  S.  326.  But,  in  the  carrying  on  of  interstate  commerce,  cor- 
porations are  guaranteed  the  same  rights  and  are  entitled  to  the 
same  protection  as  individuals.  The  supreme  court,  in  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  204,  expressly  held  that  it 
did  not  make  any  difference  whether  such  commerce  is  carried 
on  by  individuals  or  by  corporations. 

Justice  Bradley,  sitting  on  the  circuit  bench  in  the  case  of 
Stockton  V.  Baltimore  etc,  E.  K.  Co.,  32  Fed.  Kep.  9,  used  the 
following  language:  "And,  in  carrying  on  foreign  and  interstate 
commerce,  corporations,  equally  with  individuals,  are  within  the 
protection  of  the  commercial  power  of  Congress,  and  cannot  be 
molested  in  another  state  by  state  burdens  or  impediments. 
This  was  held  and  decided  in  the  case  of  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  TJ.  S.  204,  and  affirmed  in  the  recent  case 
of  Philadelphia  etc.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326; 
and  although  the  decision  in  Paul  v.  Virginia,  8  "Wall.  168,  con- 
formed to  the  doctrine  of  Bank  of  Augusta  v.  Earle,  13  Pet.  519, 
the  following  striking  language  was  used  by  the  court,  to  wit: 
'At  the  time  of  the  formation  of  the  constitution  a  large  part  of 
the  commerce  of  the  world  was  carried  on  by  corporations.  The 
East  India  Company,  the  Hudson  Bay  Company,  the  Hamburg 
Company,  the  Levant  Company,  and  the  Virginia  Company  may 
be  named  among  the  many  corporations  then  in  existence  which 
acquired,  from  the  extent  of  their  operations,  celebrity  through- 
out the  commercial  world.  This  state  of  facts  forbids  the  sup- 
position that  it  was  intended,  in  the  grant  of  power  to  Congress, 
to  exclude  from  its  control  the  commerce  of  corporations.  *** 
The  language  of  the  grant  makes  no  reference  to  the  instru- 
mentality by  which  commerce  may  be  carried  on.  It  is  general, 
and  includes  alike  commerce  by  individuals,  partnerships,  associ- 
ations, and  corporations.'  "We  may  fairly  supplement  this  lan- 
guage by  adding  that,  when  the  constitution  was  adopted,  it 
could  not  have  been  supposed  that  the  regulations  of  com- 
merce to  be  made  by  Congress  might  be  of  no  avail  to  commercial 
corporations,  or  at  least  might  be  rendered  nugatory,  with  re- 
gard to  them,  in  consequence  of  state  restrictions  upon  their 
power  to  act  as  corporations  in  any  other  state  than  that  of  their 
origin." 


July,  1897.]     McNauqhton  Company  v,  McGibl.  618 

We  may,  therefore,  proceed  with  the  investigation  of  the  case, 
relying  upon  the  truth  of  the  proposition  that,  if  the  transac- 
tions between  the  plaintiff  and  the  defendant  in  this  case  were 
commerce  among  the  several  states.  Congress  alone  could  regu- 
late such  commer<}e,  under  the  constitution  of  the  United  States, 
and  the  state  had  no  power  to  regulate  that  commerce,  or  impose 
any  obligation  or  exaction  upon  the  plaintiff  which  it  could  not 
impose  or  exact  upon  an  individual  transacting  the  same  busi- 
ness. 

Now,  we  inquire,  what  was  the  nature  of  the  business  done, 
and  was  it  interstate  commerce?  If  we  find  that  it  was  interstate 
commerce,  did  the  statute  obtain  requiring  the  corporation  to  file 
the  certificate  referred  to  as  a  condition  precedent  to  its  right  to 
purchase  the  wool  of  the  defendant  in  the  manner  that  it  did, 
and  was  it  an  attempt  on  the  part  of  the  state  to  regulate  com- 
merce among  the  several  states,  and,  therefore,  null  and  void? 

In  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  Chief  Justice 
Marshall,  in  one  of  his  greatest  opinions,  discussed  section  8, 
article  1,  of  the  constitution  of  the  United  States,  in  which  Con- 
gress has  been  granted  the  power  "to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  the  Indian 
tribes."  He  said:  "The  subject  to  be  regulated  is  commerce, 
and  our  constitution  being,  as  was  aptly  said  at  the  bar,  one  of 
enumeration,  and  not  of  definition,  to  ascertain  the  extent  of  the 
power  it  becomes  necessary  to  settle  the  ^'^*^  meaning  of  the 
word.  The  counsel  for  the  appellee  would  limit  it  to  trafiic — 
to  buying  and  selling,  or  the  interchange  of  commodities — and 
do  not  admit  that  it  comprehends  navigation.  This  would  re- 
strict a  general  term,  applicable  to  many  objects,  to  one  of  its 
significations.  Commerce  undoubtedly  is  traffic,  but  it  is  some- 
thing more — ^it  is  intercourse.  It  describes  the  commercial  inter- 
course between  nations,  and  parts  of  nations,  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying  on  that  inter- 
course." 

In  Welton  v.  Missouri,  91  U.  S.  275,  Justice  Field  used  the  fol- 
lowing language:  "'Commerce'  is  a  term  of  the  largest  import. 
It  comprehends  intercourse  for  the  purposes  of  trade  in  any  and 
all  its  forms,  including  the  transportation,  purchase,  sale,  and 
exchange  of  commodities  between  the  citizens  of  our  country 
and  the  citizens  or  subjects  of  other  countries,  and  between  the 
citizens  of  different  states.  The  power  to  regulate  it  embraces 
all  the  instruments  by  which  such  commerce  may  be  conducted. 
So  far  as  some  of  these  instruments  are  concerned,  and  some 
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subjects  which  are  local  in  their  operation,  it  has  been  held  that 
the  states  may  provide  regulations  until  Congress  acts  with  ref- 
erence to  them;  but  where  the  subject  to  which  the  power  applies 
is  national  in  its  character,  or  of  such  a  nature  as  to  admit  of 
uniformity  of  regulation,  the  power  is  exclusive  of  all  state 
authority.  It  will  not  be  denied  that  that  portion  of  com- 
merce with  foreign  countries  and  between  the  states  which  con- 
sists in  the  transportation  and  exchange  of  commodities  is  of 
national  importance,  and  admits  and  requires  uniformity  of  reg- 
ulation. The  very  object  of  investing  this  power  in  the  general 
government  was  to  insure  this  uniformity  against  discriminat- 
ing state  legislation.'^ 

Again  we  find  Justice  Field  defining  for  the  court  what  com- 
merce among  the  states  consists  of,  as  comprehended  by  the  con- 
stitution of  the  United  States,  in  the  case  of  County  of  Mobile  v. 
Kimball,  102  U.  S.  691.  He  there  said:  "Commerce  with  for- 
eign countries  and  among  the  states,  strictly  considered,  consists 
in  intercourse  ^^^  and  traffic,  including  in  these  terms  naviga- 
tion and  the  transportation  and  transit  of  persons  and  property, 
as  well  as  the  purchase,  sale,  and  exchange  of  commodities.  For 
the  regulation  of  commerce  as  thus  defined  there  can  be  only  one 
system  of  rules,  applicable  alike  to  the  whole  country,  and  the 
authority  which  can  act  for  the  whole  country  can  alone  adopt 
such  a  system.  Action  upon  it  by  separate  states  is  not,  there- 
fore, permissible.  Language  affirming  the  exclusiveness  of  the 
grant  of  power  over  commerce  as  thus  defined  may  not  be  inac- 
curate, when  it  would  be  so  if  applied  to  legislation  upon  subjects 
which  are  merely  auxiliary  to  commerce." 

In  the  still  later  case  of  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  204,  the  same  justice,  speaking  for  the  court,  said: 
"Commerce  among  the  states  consists  of  intercourse  and  traffic 
between  their  citizens,  and  includes  the  transportation  of  per- 
sons and  property,  and  the  navigation  of  public  waters  for  that 
purpose,  as  well  as  the  purchase,  sale,  and  exchange  of  commodi- 
ties. The  power  to  regulate  that  commerce,  aa  well  as  com- 
merce with  foreign  nations,  vested  in  Congress,  is  the  power  to 
prescribe  the  rules  by  which  it  shall  be  governed — that  is,  the 
conditions  upon  which  it  shall  be  conducted;  to  determine  when 
it  shall  be  free,  and  when  subject  to  duties  and  other  exactions. 
The  power  also  embraces  within  its  control  all  the  instrumentali- 
ties by  which  that  commerce  may  be  carried  on,  and  the  means  by 
which  it  may  be  aided  and  encouraged.  The  subjects,  therefore, 
upon  which  the  power  may  be  exerted,  are  of  infinite  variety. 
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While  with  reference  to  some  of  them  which  are  local,  and  limitedf 
in  their  nature  or  sphere  of  operation,  the  states  may  prescribe- 
regnlations  until  Congress  intervenes  and  assumes  control  ol' 
them,  yet  when  they  are  national  in  their  character,  and  re- 
quire uniformity  of  regulation,  affecting  alike  all  the  states,  the* 
power  of  Congress  is  exclusive.  Necessarily  that  power  alone 
can  prescribe  regulations  which  are  to  govern  the  whole  country. 
And  it  needs  no  argument  to  show  that  the  commerce  with  for- 
eign nations  and  between  the  states,  which  consists  in  the  trans- 
portation of  persons  and  property  between  them,  is  a  subject  of 
national  ^'^^  character,  and  requires  uniformity  of  regulation. 
Congress  alone,  therefore,  can  deal  with  such  transportation^ 
Its  nonaction  is  a  declaration  that  it  shall  remain  free  from 
burdens  imposed  by  state  legislation.  Otherwise  there  would  be 
no  protection  against  conflicting  regulations  of  different  states^ 
each  legislating  in  favor  of  its  own  citizens  and  products,  an^ 
against  those  of  other  states.  It  was  from  apprehension  of  such 
conflicting  and  discriminating  state  legislation,  and  to  secure 
uniformity  of  regulation,  that  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  states  was  vested  in  Con- 
gress." 

In  McCall  v.  California,  136  U.  S.  104,  Justice  Lamar  quotes 
approvingly  the  following  definition  of  "commerce,"  as  given  by 
Pomeroy  on  page  376  of  his  work  on  Constitutional  Law:  "It 
includes,"  says  Pomeroy,  "the  fact  of  intercourse  and  of  traffic, 
and  the  subject  matter  of  intercourse  and  traffic.  The  fact  of 
intercourse  and  traffic,  again,  embraces  all  the  means,  instru- 
ments, and  places  by  and  in  which  intercourse  and  traffic  are  car- 
ried on,  and,  further  stiU,  comprehends  the  acts  of  carrying  them 
on  at  these  places,  and  by  and  with  these  means.  The  subject 
matter  of  intercourse  or  traffic  may  be  either  things,  goods,  chat- 
tels, merchandise,  or  persons.  AU  these  may  therefore  be  regu- 
lated." 

In  Cook  V.  Eome  Brick  Co.,  98  Ala.  409,  the  supreme  court  of 
Alabama  decided  that  the  sale  of  bricks  in  another  state,  to  be 
delivered  in  Alabama,  or  the  filling  of  an  order  sent  from  Ala- 
bama for  bricks  in  another  state,  is  an  act  of  interstate  commerce, 
not  affected  by  the  statutes  of  Alabama,  which  required  a  foreign 
corporation  to  have  a  place  of  business  and  an  agent  in  Ala- 
bama as  a  condition  precedent  to  its  capacity  to  do  business  in 
Alabama. 

A  like  decision  was  made  very  recently  by  the  supreme  court 
of  Tennessee:  State  v.  Scott,  98  Tenn.  254.     A  law  of  Tennessee 
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required  every  person,  other  than  photographers  of  the  state, 
who  solicited  pictures  to  be  enlarged  outside  of  Tennessee,  to  pay 
a  certain  sum  per  annum  as  a  privilege  tax.  But  the  court  held 
the  statute  unconstitutional,  and  used  the  following  language: 
183  "Enlargement  of  pictures  by  citizens  of  other  states  for  cit- 
izens of  this  state  is  the  primary  matter,  though  the  tax  is  in 
terms  laid  upon  other  persons  engaged,  as  agents,  in  the  promo- 
tion thereof.  The  process  of  enlarging  involves  the  making  of 
a  larger  picture  after  the  image  or  likeness  of  a  smaller  one. 
When  this  is  done  by  one  person  upon  the  order  of  another,  and 
the  larger  picture  is  delivered,  for  a  consideration,  the  parties 
have  certainly  had  a  commercial  transaction;  and  if  they  be  citi- 
zens of  different  states,  and  the  picture  be  made  in  one  state 
and  sent  into  the  other  state,  as  indicated  in  the  statute  and 
averred  in  the  presentment,  the  transaction,  as  between  the  prin- 
cipals, is,  as  obviously,  interstate  commerce.  The  latter  is  a  com- 
mercial transaction  between  citizens  of  different  states,  and  that 
is  what  'interstate  commerce'  means.  Whether  the  transaction 
be  conducted  directly  or  entirely  by  the  principals  themselves, 
or  in  part  by  the  agency  of  another,  is  of  no  consequence.  It 
is  interstate  commerce  in  both  instances.  So  there  is  no  room 
for  doubt  that  the  enlargement  of  pictures  referred  to  in  the  stat- 
ute, is  to  all  intents  and  purposes,  interstate  commerce." 

Now,  when  we  apply  to  the  facts  of  this  case  the  principles  of 
the  foregoing  definitions,  what  do  we  have?  The  plaintiff  corpo- 
ration sent  its  agent  into  Montana  to  solicit  or  buy  wool  to  be 
consigned  to  its  wool  houses  in  other  states,  wherein  it  does  its 
principal  business.  The  agent  did  no  other  kind  of  business  for 
the  corporation  in  Montana.  Such  being  the  case,  it  seems 
clear  to  us  his  business  directly  pertained  to  interstate  com- 
merce. It  related  to  intercourse  and  traffic  between  Montana 
and  New  York,  and  the  subject  matter  of  the  intercourse  and 
traffic  was  the  wool  itself.  If  the  Northern  Pacific  Eailroad  in 
transporting  the  wool  over  its  road  between  Montana  and  Minne- 
sota was  engaged  in  interstate  commerce — as  clearly  it  was — we 
cannot  perceive  how  the  transaction  by  which  the  wool  itself  was 
exchanged  through  consignment  or  sale  by  defendant  to  plain- 
tiff can  be  excluded  from  any  reasonable  definition  of  "commerce 
among  the  states."  The  sale  and  exchange  of  wool  is  among  the 
great  ***  operations  of  the  commercial  world.  It  is,  like  traffic 
in  cotton  or  wheat  or  com,  a  subject  of  frequent  intercourse 
between  citizens  of  the  different  states  and  different  nations. 
The  railroad  transportation  is  a  part  of  the  commerce — the  in- 
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strument  or  vehicle  of  intercourse;  the  wool,  the  essential  subject 
matter  of  the  intercourse  and  trafl&c. 

It  being  our  opinion  from  what  we  have  said  that  the  plaintiff 
corporation  was  engaged  in  a  business  which  was  strictly  inter- 
state commerce,  no  law  of  the  state  could  control  or  restrict 
such  commerce  by  exacting  conditions  for  permitting  the  plain- 
tiff to  do  such  business.  The  argument  that  a  foreign  corpora- 
tion has  its  domicile  in  the  state  from  which  it  derives  its  exist- 
ence, and  that  its  right  to  transact  business  elsewhere,  and  to 
enforce  its  contracts  made  in  other  states,  depends  purely  upon 
the  comity  of  those  states,  is  not  pertinent.  The  power  of  a 
state  to  make  discriminations  in  privileges  granted  to  foreign 
corporations  may  be  exercised  where  a  foreign  corporation  de- 
sires to  do  business  within  the  limits  of  the  state,  not  strictly 
interstate  or  foreign  commerce.  This  may  be  illustrated  by  fa- 
miliar instances  of  cattle  and  sheep  companies,  or  mining  and 
smelting  corporations,  in  Montana.  No  foreign  corporation, 
we  take  it,  organized  for  any  of  the  purposes  for  which  such  as- 
sociations are  usually  formed,  and  desirous  of  carrying  on  its 
business  and  of  acquiring  a  domicile  in  Montana,  can  escape  the 
consequences  of  omission  to  comply  with  the  terms  and  condi- 
tions upon  which  it  has  a  right  to  do  business  within  the  state. 
Indeed,  such  corporations,  in  the  exercise  of  legislative  discre- 
tion, may  be  excluded  from  the  state  altogether,  as  was  laid  down 
in  Paul  V.  Virginia,  8  Wall.  168,  and  Horn-Silver  Min.  Co.  v. 
New  York,  143  U.  S.  305.  Such  conditions  or  restrictions,  how- 
ever, are  permissible  upon  the  ground  that  a  state  may  not  be 
willing,  upon  grounds  of  a  policy  of  its  own,  to  have  a  corpora- 
tion, even  if  legally  created  under  the  laws  of  the  state  of  its 
creation,  establish  a  business  in  Montana,  or  the  state  may  de- 
mand of  it  a  license  tax,  or  the  performance  of  any  other  rea- 
sonable condition,  ^^^  before  it  can  claim  the  same  protection 
in  the  conduct  of  its  business  that  is  accorded  to  like  corpora- 
tions within  the  jurisdiction  of  the  state:  Pembina  etc.  Min.  & 
Mill.  Co.  v.  Pennsylvania,  125  U.  S.  181. 

But  a  most  vital  limitation  in  this  respect  upon  the  power  of 
the  state  springs  up  where  the  business  of  the  foreign  corpora- 
tion is  commerce  between  the  corporation,  the  creature  of  tha 
legislature  of  one  state,  and  a  citizen  of  another  state:  Pembina 
etc.  Min.  &  Mill.  Co.  v.  Pennsylvania,  125  IT.  S.  181.  As  against 
all  such  foreign  corporations  engaged  in  interstate  commerce, 
the  state  can  pass  no  prohibitory  law,  constitutional  or  statutory, 
without  impinging  upon  the  commercial  clause  of  the  constitu- 
tion of  the  United  States. 
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The  decisions  of  the  United  States  supreme  court  justify  these 
views.  In  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  734,  the 
court  had  before  it  statutes  quite  similar  to  those  upon  which 
respondent  in  this  case  relies;  and,  while  the  decision  was  based 
upon  the  ground  that  the  statute  could  not  affect  a  corporation 
under  the  laws  of  one  state  which  did  a  single  act  of  business 
in  another,  still  there  is  language  in  the  opinion  recognizing 
the  doctrine  that  the  statute  could  not  be  construed  "to  impose 
upon  a  foreign  corporation  limitations  of  its  right  to  make  con- 
tracts in  the  state  for  carrying  on  commerce  between  the  states, 
for  that  would  make  the  act  an  invasion  of  the  exclusive  right 
of  Congress  to  regulate  commerce  among  the  several  states.** 

The  implication  from  this  language  is  that  if  a  foreign  corpo- 
ration has  sent  an  agent  into  Montana,  and  made  a  contract 
within  the  latter  state  for  the  consignment  of  wool  between 
Montana  and  New  York,  no  construction  can  be  put  upon  the 
statute  of  Montana  which  would  render  such  a  contract  void 
without  invading  the  exclusive  right  of  Congress.  If,  therefore, 
this  contract  sued  upon  was  lawfully  made,  notwithstanding  a 
statute  which  declares  or  attempts  to  declare  it  void,  it  follows 
that  any  legislation  of  the  state  which  seeks  to  prevent  the  en- 
forcement of  the  contract  is  equally  an  invasion  of  the  exclusive 
right  of  Congress.  It  must  be  true  that,  if  ^**  the  state  cannot 
declare  the  contract  void,  it  cannot  prevent  the  enforcement  of 
the  contract. 

In  the  case  of  Cooper  Mfg.  Co.  v.  Ferguson,  113  IT.  S. 
734,  there  is  a  brief  concurring  opinion  by  Justices  Matthews  and 
Blatchford,  in  which  they  planted  themselves  firmly  upon  the 
broader  ground  that  the  making  of  a  contract  in  Colorado  to 
manufacture  certain  machinery  in  Ohio,  to  be  there  delivered 
for  transportation  to  the  purchasers  in  Colorado,  was  commerce, 
and  that  for  the  state  of  Colorado  to  prohibit  it,  except  upon 
conditions,  was  to  regulate  commerce  between  Colorado  and 
Ohio,  which  lay  exclusively  within  the  province  of  Congress. 
"It  is  quite  competent,  no  doubt,"  said  Justice  Matthews,  "for 
Colorado  to  prohibit  a  foreign  corporation  from  acquiring  a 
domicile  in  that  state,  and  to  prohibit  it  from  carrying  on 
within  that  state  its  business  of  manufacturing  machinery. 
But  it  cannot  prohibit  it  from  selling  in  Colorado,  by  contracts 
made  there,  its  machinery  made  elsewhere,  for  that  would  be  to 
regulate  commerce  among  the  states.'* 

The  facts  in  that  case,  as  also  in  the  case  of  State  v.  Scott,  98 
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Tenn.  254,  heretofore  cited,  and  that  of  Bateman  v.  "Western  Star 
Milling  Co.,  1  Tex.  Civ.  App.  90,  present  the  converse  of  the  case 
at  bar.  The  foreign  corporations  in  all  those  instances  were 
domiciled  in  other  states,  and  through  their  commercial  agents 
solicited  business  and  sold  and  shipped  goods  to  points  in  the 
other  states,  in  which  laws  existed  imposing  upon  foreign  cor- 
porations compliance  with  certain  conditions  precedent  to  their 
right  to  do  business  within  such  states.  But  the  opinions  were 
all  based  upon  the  reasoning  that  the  goods  sold  were  com- 
modities subject  to  barter  and  sale,  and  that  the  sale,  transpor- 
tation, and  delivery  of  goods  and  the  transaction  of  business  be- 
tween a  foreign  corporation  of  one  state  and  a  citizen  of  another 
state  constituted  interstate  commercial  transactions,  which  cor- 
porations, as  well  as  individuals,  could  carry  on  free  from  any 
restraints  by  any  state. 

But,  as  we  have  heretofore  seen,  the  transaction  pertaining 
"^^"^  to  the  wool  shipped  by  the  defendant  to  the  plaintiff  in  this 
case  is  obviously  brought  within  the  same  rule.  It  is  just  as 
much  an  interstate  commerce  transaction  to  export  wool  from 
Montana  to  New  York  as  it  is  to  import  clothes  made  of  the  wool 
from  New  York  to  Montana.  Either  transaction  is  interstate 
commerce,  and  neither  can  be  interfered  with  by  local  law. 

Of  course,  this  exclusive  power  of  the  regulation  of  interstate 
commerce  by  Congress  does  not  interfere  with  the  police  power 
of  the  state.  Police  regulations  often  incidentally  affect  com- 
merce, but  they  still  remain  police  regulations.  The  line  of  dis- 
tinction between  an  attempt  to  put  a  burden  or  restriction  upon 
interstate  commerce,  and  the  police  power  of  the  state,  has  been 
very  recently  discussed  by  Judge  Grosscup  in  In  re  Lebolt,  77 
Fed.  Eep.  567,  who  thus  expressed  himself: 

"The  supreme  court  of  the  United  States,  in  an  unbroken 
line  of  decisions,  has  held  that  any  attempt  to  put  any  burden 
or  restriction  upon  interstate  commerce,  either  by  the  way  of 
taxing  it,  or  requiring  a  license  from  its  agents  or  drummers, 
is  a  discriminating  license  or  tax  upon  any  of  its  goods  or 
products,  is  outside  the  power  of  a  state,  and  an  infringement 
upon  the  powers  of  the  national  government.  The  govern- 
ment of  the  United  States  has  control  and  exclusive  power  to 
regulate  interstate  commerce.  The  government  of  the  state  has 
the  power  to  look  after  police  regulations,  such  as  affect  the 
life,  health,  or  morals  of  the  citizens." 

The  decision  of  Judge  Grosscup  in  the  case  quoted  from  was 
to  the  effect  that  an  ordinance  of  the  city  of  Chicago  which 
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prohibited  the  sale  or  the  offering  for  sale  of  vinous  liquors  in 
Illinois  by  the  representative  of  a  California  association,  with- 
out a  license,  was  not  an  exercise  of  the  police  power  of  the 
state,  but  was  an  attempt  to  regulate  interstate  commerce,  and 
consequently  invalid.  It  has  also  been  held  in  the  case  of  Mc- 
Call  V.  California,  136  U.  S.  104,  that  where  a  statute  affects 
commercial  transactions  among  states  only  in  such  an  indirect, 
incidental,  and  remote  manner  as  not  to  burden  or  impede  in- 
terstate commerce,  it  is  not  in  conflict  with  the  constitution  of 
tlie  United  States.  But  there  again  a  ^^^  different  rule  ap- 
plies from  that  which  must  be  applied  in  this  case. 

We  do  not  think  it  necessary  to  proceed  any  further  in  this 
discussion.  It  has  been  so  repeatedly  held  by  the  supreme 
court  of  the  United  States  that  every  tax  on  interstate  com- 
merce is  a  burden  on  that  commerce,  and,  if  imposed  by  the 
legislature  of  a  state,  is  illegal,  that  it  is  scarcely  necessary  to 
cite  more  decisions  to  that  effect.  They  are  referred  to  in  Le- 
loupe  V.  Port  of  Mobile,  127  U.  S.  640,  and  are  reviewed  by  the 
supreme  court  of  Tennessee  in  State  v.  Scott,  98  Tenn,  254. 
The  trend  of  the  later  decisions  of  the  supreme  court  has  been, 
we  think,  to  extend  the  protection  afforded  to  the  carrying  on 
of  interstate  commerce  by  including  within  the  definition  of  the 
words  any  form  of  interstate  commerce,  "whether  by  way  of 
duties  laid  on  the  transportation  of  the  subjects  of  that  com- 
merce, or  on  the  receipts  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it  on":  Lyng  v.  Mich- 
igan, 135  U.  S.  161;  Crutcher  v.  Kentucky,  141  U.  S.  58;  Bren- 
nan  v.  City  of  Titusville,  153  IT.  S.  302. 

As  the  country  has  developed,  and  commercial  intercourse 
between  the  citizens  of  the  several  states  has  expanded,  and 
facilities  for  the  conduct  of  such  commerce  have  so  vastly  mul- 
tiplied, the  wisdom  and  perspicuity  of  the  framers  of  the  con- 
stitution in  preserving  in  Congress  the  exclusive  right  to  regu- 
late and  control  such  commerce,  and  to  preserve  it  wholly  free 
from  any  local  interference  or  impediment  on  the  part  of  the 
state,  is  too  apparent  to  need  comment.  It  may  be  safely  said 
that  one  of  the  causes  for  the  development  of  the  states  is  the 
business  relations  between  citizens  of  different  states — relations 
which,  in  turn,  exist  because  of  the  guaranty  by  the  federal 
constitution  that  interstate  commerce  shall  remain  free  from 
any  imposition  or  discriminations  of  state  legislation. 

The  sequel  of  these  views  is  that  the  contract  alleged  to  have 
been  made  between  the  plaintiff  corporation  and  the  defendant 
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was,  if  made  as  a  fact,  valid  and  enforceable;  and,  ***  the  trans- 
action being  one  of  lawful  interstate  commerce,  it  could  in  no 
manner  be  affected  by  any  statute  of  the  state  imposing  condi- 
tions (not  in  the  exercise  of  the  police  power)  upon  plaintiff 
precedent  to  its  capacity  to  enter  into  the  contract.  Perhaps 
.  the  legislature  did  not  mean  to  extend  the  statute  under  con- 
sideration to  foreign  corporations  engaged  in  interstate  com- 
merce. The  presumption  would  be  that  they  did  not,  but  what- 
ever the  purpose  may  have  been  in  this  respect  is  immaterial 
to  this  discussion;  for  if  it  was  intended  to  include  such  foreign 
corporations,  we  hold  the  statute  unconstitutional  in  that  re- 
spect. 

The  judgment  is  therefore  reversed  and  the  cause  is  remand-^ 
ed  for  a  new  trial. 

Pemberton,  C.  J.,  and  Buck,  J.,  conctir. 


IN  THE  SUBSEQUENT  CASE  of  Kent  etc.  Oo.  ▼.  Tuttle,  20 
Mont.  203,  it  was  held,  citing  the  principal  case,  that  If,  In  an  action 
brought  to  recover  the  value  of  goods  sold  in  Montana,  It  Is  admitted 
by  the  pleadings  that  plaintiff  is  a  foreign  corporation,  and,  at  the 
time  of  the  sale,  engaged  in  selling  goods,  wares,  and  merchandise- 
in  that  state  without  complying  with  the  laws  thereof  relating  to 
foreign  corporations  doing  business  therein,  the  plaintiff.  In  order 
to  recover,  must  allege  and  prove  that  the  delivery  of  the  good» 
was  an  act  of  Interstate  commerce. 

INTERSTATE  COMMERCE— PROTECTION  OP  CORPORA- 
TIONS ENGAGED  THEREIN.— The  power  of  Congress,  to  regulate 
commerce,  includes  commerce  carried  on  by  corporations,  as  \^  ^11 
as  commerce  carried  on  by  natural  persons,  and  a  state  can  no 
more  regulate  commerce  carried  on  by  the  former  than  such  com- 
merce carried  on  by  the  latter;  Gunn  v.  White  Sewlng-Machine 
Co.,  57  Arli.  24;  38  Am.  St.  Rep.  223,  and  note;  monographic  note  to 
People  V.  Wemple,  27  Am.  St.  Rep.  564. 

INTERSTATE  COMMERCE  —  REGULATION  OF  FOREIGN 
CORPORATIONS.— A  tax  may  be  levied  by  a  state  upon  the  prop- 
erty of  a  foreign  corporation  within  Its  boundaries,  although  that 
corporation  is  an  agency  of  Interstate  commerce,  but  a  statute  Im- 
posing a  tax  which  Is  essentially  a  burden  upon  the  business  of 
such  a  corporation.  Is  an  attempted  exercise  of  a  power  belonglnj^ 
to  the  national  government,  and  must  be  held  Invalid:  Oommon- 
wealth  V.  Smith,  92  Ky.  38;  36  Am.  St.  Rep.  578,  and  note. 

INTERSTATE  COMMERCE— POWER  OF  STATE  TO  REGU- 
LATE.—A  state  cannot  tax  nor  regulate  Interstate  commerce,  nor 
make  the  payment  of  a  tax,  or  the  taking  out  of  a  license,  a  condi- 
tion precedent  to  carrying  on  interstate  or  foreign  commerce:  Os- 
borne V.  State,  33  Fla.  162;  39  Am.  St.  Rep.  99,  and  note.  See 
monographic  note  to  People  v.  Wemple.  27  Am.  St.  Rep.  547-568,  a» 
to  the  constitutionality  of  state  regulations  of  Interstate  commerce; 
also,  Huntington  v.  Mahan,  142  Ind.  695;  51  Am.  St.  Rep.  200; 
Bloomington  v.  Bourland,  137  111.  534;  31  Am.  St  Rep.  382,  and 
notes. 
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FiTZPATEIOK  v.  MONTGOMEET. 

[20  Montana,  181.] 

BHNES  AND  MINING-RIGHT  TO  DEPOSIT  TAILINGS 
IN  STREAM.— One  engaged  In  mining  has  the  right  to  deposit  his 
tailings  in  a  running  stream  to  a  reasonable  extent,  but  he  has  no 
right  to  flood  a  lower  owner's  land,  and  by  depositing  tailings  and 
debris  thereon  to  substantially  injure  or  ruin  the  latter's  property, 
although  he  has  used  all  reasonable  means  to  prevent  such  damage. 

C.  B.  Nolan  and  E.  Schamikow,  for  the  appellant. 

0.  B.  O'Bannon  and  Eogers  and  Rogers,  for  the  respondent. 

i»*  PEMBERTON,  C.  J.  The  appellant  says:  'The  only 
questions  presented  by  this  appeal  are,  first,  whether  the  court 
is  correct  in  its  conception  of  the  law  that  in  placer  mining  the 
operator  becomes  responsible  at  all  events  where  any  damage 
results  from  his  mining  operations,  and  that  the  question  of 
care  in  conducting  his  business  becomes  absolutely  immaterial; 
and  this  question  is  raised  in  the  record  by  the  exclusion  of 
evidence  offered  to  show  the  care  exercised  by  the  defendant  in 
his  mining  operations  to  prevent  damage  to  plaintiff's  land,  and 
in  the  instructions  given  to  the  jury." 

The  other  question  is  as  to  whether  the  court  erred  in  in- 
structing the  jury  upon  the  assumption  that  the  plaintiff  had  the 
prior  right  to  the  waters  of  Buffalo  creek. 

There  is  no  contention  that  the  evidence  is  insufficient  to 
support  the  verdict.  Appellant  says  there  was  no  evidence  in- 
troduced to  show  priority  of  right  to  the  waters  of  the  stream 
in  the  plaintiff.  We  think  there  is  evidence  that  plaintiff  had 
located  on  the  land  in  question,  and  had  taken  out  a  part  of  the 
waters  of  said  stream  by  means  of  an  irrigating  ditch,  prior  to 
the  time  defendant  commenced  his  mining  operations  on  the 
creek.  But,  be  this  as  it  may,  we  think  this  question  unim- 
portant, even  if  it  be  conceded  that  there  was  technical  error  in 
the  giving  of  the  instruction  complained  of.  The  material  ques- 
tion in  the  case  is  not  as  to  who  had  the  prior  right  to  the  use 
of  the  waters  of  the  stream. 

On  the  trial  the  defendant  contended  that,  if  he  did  dam- 
age the  plaintiff's  land  by  his  mining  operations,  he  could  not 
prevent  it  by  any  effort  he  could  make;  that  he  used  all  reason- 
able means  to  prevent  such  damage;  that  he  was  engaged  in 
mining;  that  he  was  guilty  of  no  negligence  in  mining  his 
ground;  and  that,  if  the  plaintiff  was  damaged,  he  is  without 
remedy.    The  defendant,  in  support  of  this  defense,  offered  to 
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prove  what  he  did,  and  the  means  he  used  to  prevent  damage 
to  plaintiff's  land.  The  court  excluded  this  offered  proof,  and 
charged  the  jury  that  it  was  immaterial  whether  defendant  could 
have  prevented  the  damage  to  plaintiff's  land  ^^^  resulting 
from  defendant's  mining  operations  or  not,  and  that,  if  defend- 
ant damaged  plaintiff's  land,  he  was  liable,  whether  he  could 
have  prevented  it  or  not.  In  this  action  of  the  court  is  found 
the  only  important  or  serious  question  presented  by  the  appeal. 

In  all  the  states  of  the  Union  where  mining  has  been  at  all 
extensively  engaged  in,  especially  in  the  northwestern  states  and 
territories,  the  question  here  presented  for  determination  has 
been  a  fruitful  source  of  litigation.  Under  the  common  law 
the  owner  of  land  through  or  along  which  a  stream  flowed  had  a 
right  to  have  it  flow  in  its  natural  channel,  undiminished  sub- 
stantially in  quantity,  and  unpolluted  in  quality,  whether  he 
derived  any  practical  benefit  from  such  stream  or  not.  This 
doctrine  has  been  departed  from,  if,  indeed,  it  ever  was  recog- 
nized as  the  rule  of  law  in  the  gold  mining  states  and  territories 
of  the  northwestern  part  of  the  Union,  and  especially  so  in  the 
Pacific  states  and  territories.  There  the  right  to  appropriate 
water  for  mining  and  other  useful  purposes  is  as  old  as  the 
settlement  and  civilization  of  such  states  and  territories.  The 
right  to  appropriate  water  on  the  public  lands  by  miners  and 
for  other  useful  purposes  was  long  ago  recognized  by  Congress. 
We  think  it  may  be  safely  said  that  the  right  to  appropriate 
water  for  mining,  and  other  useful  purposes,  is  settled  as  the 
law  in  all  the  mining  states  of  the  West.  It  is  certainly  the 
settled  rule  in  this  state:  Atchison  v.  Peterson,  1  Mont.  561; 
Gallagher  v.  Basey,  1  Mont.  457.  California,  it  is  true,  by  a 
divided  court  has  confined  the  right  to  make  such  appropriation 
to  waters  on  public  lands,  holding  that  the  purchaser  of  lands 
from  the  government  takes  the  same  with  all  the  common-law 
riparian  rights  attached:  Lux  v.  Haggin,  69  Cal.  255. 

The  Oregon  supreme  couri;,  in  Curi;is  v.  La  Grande  etc.  Water 
Co.,  20  Or.  34,  followed  the  rule  announced  by  the  California 
court.  But  this  restriction  is  not  recognized  in  Nevada  or  Col- 
orado, nor  in  any  other  of  the  mining  states  or  territories,  that 
we  are  aware  of:  Jones  v.  Adams,  19  Nev.  78;  3  Am.  St.  Rep. 
788;  Reno  Smelting  etc.  Works  v.  i««  Stevenson,  20  Nev.  269; 
19  Am.  St.  Rep.  364;  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo. 
443;  Golden  Canal  Co.  v.  Bright,  8  Colo.  144. 

But  the  right  to  appropriate  the  water  of  the  streams  in  the 
states  and  territories  above  mentioned    has,  we  believe,  been 
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universally  held  to  be  a  right  with  certain  restrictions  and  lim- 
itations. 

Atchison  v.  Peterson,  1  Mont.  561,  and  Gallagher  v.  Basey,  1 
Mont.  457,  were  both  appealed  from  the  supreme  court  of  Mon- 
tana to  the  supreme  court  of  the  United  States,  and  are  reported, 
respectively,  in  20  Wall.,  at  pages  507  and  670.  In  both  these 
cases  the  rule  is  clearly  announced  that  the  right  to  appropriate 
water  in  the  states  and  territories  where  the  doctrine  of  appro- 
priation prevails  is  a  limited  or  restricted  right.  The  right  to 
appropriate  water  for  mining  purposes,  to  propel  machinery  in 
mills,  to  irrigate  agricultural  land,  and  for  like  purposes,  is  rec- 
ognized as  well  for  one  purpose  as  for  another.  The  appropria- 
tion must  be  for  a  useful  purpose,  and  "is  limited,  in  every  case, 
in  quantity  and  quality,  by  the  use  for  which  the  appropriation 
is  made":  Atchison  v.  PetAson,  20  Wall.  507. 

In  Basey  v.  Gallagher,  20  Wall.  670,  Mr.  Justice  Field,  de- 
livering the  opinion  of  the  court,  said:  "Water  is  diverted  to 
propel  machinery  in  flourmills  and  sawmills,  and  to  irrigate  land 
for  cultivation,  a^  well  as  to  enable  miners  to  work  their  mining 
claims;  and  in  all  such  cases  the  right  of  the  first  appropriator, 
exercised  within  reasonable  limits,  is  respected  and  enforced. 
We  say  within  reasonable  limits,  for  this  right  to  water,  like  the 
right  by  prior  occupancy  to  mining  or  agricultural  land,  is  not 
unrestricted.  It  must  be  exercised  with  reference  to  the  general 
condition  of  the  country  and  the  necessities  of  the  people,  and 
not  so  as  to  deprive  a  whole  neighborhood  or  community  of  its 
nse,  and  vest  an  absolute  monopoly  in  a  single  individual." 

The  appropriator  of  water  does  not  become  the  owner  of  the 
water  by  the  act  of  appropriation.  He  acquires  the  right  to 
the  use  of  the  water  for  some  useful  purpose.  The  miner,  the 
millman,  and  agriculturist  all  have  an  equal  right  to  appropriate 
1**''  water.  The  appropriator  for  one  useful  purpose  has  no 
preference  or  superior  right  in  law  to  an  appropriator  for  any 
other  purpose.  While  any  person  is  permitted  to  appropriate 
water  for  a  useful  purpose,  it  must  be  used  with  some  regard  for 
the  rights  of  the  public.  The  use  of  water  in  this  state  is  de- 
clared by  the  constitution  to  be  a  public  use:  Const.,  art.  3,  sec. 
15.  It  is  easy  to  see  that,  if  persons  by  appropriating  the  waters 
of  the  streams  of  the  state  became  the  absolute  owners  of  the 
water  without  restriction  in  the  use  and  disposition  thereof, 
such  appropriation  and  unconditional  ownership  would  result 
in  such  a  monopoly  as  to  work  disastrous  consequences  to  the 
people  of  the  state.     The  tendency  and  spirit  of  legislation  and 
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adjudication  of  the  nortliwestem  states  and  territories  have  heen 
to  prevent  such  a  monopoly  of  the  waters  of  this  large  sectioa* 
of  the  country,  dependent  so  largely  for  prosperity  upon  an* 
equitable,  and,  as  far  as  practical,  free,  use  of  water,  by  appro^ 
priation.  But  we  will  not  further  discuss  this  feature  of  the- 
question  presented  by  this  appeal. 

The  contention  of  the  appellant  is  that  he  is  engaged  in  min- 
ing; that  he  has  a  right  to  use  the  water  of  the  stream  men- 
tioned in  the  complaint  in  his  business;  that  if  he  made  proper 
effort  to  prevent  injury  and  damage  to  the  plaintiff,  and  was  un- 
able to  prevent  such  damage,  he  is  not  responsible,  and  the 
plaintiff  is  without  remedy. 

We  believe  that  the  right  to  deposit  tailings  in  a  running 
stream  to  a  reasonable  extent  is  permissible  in  the  mining  stater 
and  territories,  but  this  rule  has  never  been  carried  to  the  ex- 
tent of  permitting  the  miner  to  flood  his  neighbor's  land,  and^ 
by  depositing  tailings  and  debris  thereon,  to  substantially  injure- 
or  ruin  his  neighbor's  property. 

In  Hobbs  v.  Amador  etc.  Canal  Co.,  ^Q  Cal.  161,  it  is  saidr 
"Xo  person,  natural  or  artificial,  has  a  right,  directly  or  indi- 
rectly, to  cover  his  neighbor's  land  with  mining  debris,  sand^ 
or  gravel,  or  other  material,  so  as  to  render  it  valueless.*' 

Our  own  court,  in  Lincoln  v.  Eodgers,  1  Mont.  217,  held  *®* 
that  the  first  locators  of  mining  ground  have  no  right,  by  cus- 
tom or  otherwise,  to  allow  tailings  to  run  free  in  the  gulch,  and 
render  valueless  the  mining  claims  of  subsequent  locators  below 
them.  And  in  Nelson  v.  O'Neal,  1  Mont.  284,  the  supreme 
court  held  that,  while  miners  had  the  right  to  the  free  use  of 
the  channel  of  the  creek,  so  that  the  water  will  flow  from  the 
ground,  they  have  no  right  to  fill  the  channel  with  tailings  that 
will  flow  down  upon  the  claims  of  other  miners.  And  it  makes- 
no  practical  difference  how  careful  a  miner  may  be  in  working 
his  mine,  if  he  actually  injures  his  neighbor's  property,  he  is- 
responsible,  notwithstanding  the  effort  he  makes  or  means  he 
uses  to  prevent  such  injury:  Hill  v.  Smith,  27  Cal.  476;  Leva- 
roni  V.  Miller,  34  Cal.  231;  91  Am.  Dec.  692. 

Nor  is  the  contention  that  it  was  necessary  to  damage  plain- 
tiff's land  in  order  that  the  defendant  might  carry  on  his  mining- 
operations  successfully  available  as  a  defense:  Esmond  v.  Chew,. 
15  Cal.  137. 

Upon  this  question  it  is  said  in  Columbus  etc.  Iron  Co.  v. 
Tucker,  48  Ohio  St.  41,  29  Am.  St.  Eep.  528:  "The  further 
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•daiin  of  the  company  that  it  had  the  right  to  make  the  deposits 
in  the  places  complained  of  because  it  was  necessary  to  the  suc- 
•cessful  conduct  of  its  own  business  to  so  place  them,  seems  no 
less  wanting  in  substance.  The  effect  is  to  measure  the  rights 
of  the  plaintiff  in  his  lands,  and  in  the  waters  of  the  Monday 
creek,  by  the  convenience  or  necessity  of  the  company's  busi- 
ness." 

In  Robinson  v.  Black  Diamond  Coal  Co.,  57  Cal.  412,  40  Am. 
Rep.  118,  a  similar  case  to  the  one  under  consideration,  the  court 
•eaid:  "But  the  plaintiff's  evidence,  as  we  view  it,  tends  to  prove 
another  and  very  material  fact,  viz.,  that  said  refuse  matter  was 
■the  product  of  the  defendant's  mining  operations,  and  was  de- 
posited in  said  creek  through  agencies  controlled  by  the  defend- 
ant, and  that,  although  it  was  not  responsible  for  the  inundation 
>of  the  plaintiff's  land  by  the  water  of  said  creek,  it  was  responsi- 
hle  for  the  deposit  of  the  deleterious  substances  with  which  said 
water  was  charged,  through  its  agency,  upon  said  land.  This 
does  not  in  any  manner  involve  the  question  of  the  defendant's 
iHo  right  to  mine  or  prosecute  any  other  legitimate  business 
upon  its  premises.  It  would  not  be  claimed  that  the  defendant 
«ould  convey  and  deposit  refuse  matter  from  its  mine  upon  the 
plaintiff's  land  by  means  of  carts  or  cars  without  incurring 
liability  for  any  damages  which  the  plaintiff  might  suffer  by 
•reason  thereof.  And  we  know  of  no  principle  upon  which  it 
'Could  be  held  that  a  person  may  escape  liability  by  doing  that 
indirectly  which  would  render  him  liable  if  done  directly.'* 

In  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  it  is  said  by  the 
•«ourt  "that,  where  real  estate  is  actualy  invaded  by  superin- 
duced additions  of  water,  sand,  earth,  or  other  material,  so  as 
"to  effectually  destroy  or  impair  its  usefulness,  it  is  a  taking  with- 
in the  meaning  of  the  constitution." 

In  discussing  the  doctrine  here  involved,  the  supreme  court 
-of  California,  in  People  v.  Gold  Run  etc.  Min.  Co.,  66  Cal.  138, 
-56  Am.  Rep.  80,  said:  "Undoubtedly,  the  fact  must  be  recog- 
aiized  that  in  the  mining  regions  of  the  state  the  custom  of 
making  use  of  the  waters  of  streams  as  outlets  for  niining  debris 
has  prevailed  for  many  years;  and  as  a  custom  it  may  be  con- 
ceded to  have  been  founded  in  necessity,  for  without  it  hy- 
draulic mining  could  not  have  been  economically  operated.  In 
that  custom  the  people  of  the  state  have  silently  acquiesced, 
And  upon  the  strength  of  it  mining  operations,  involving  the 
investment  and  expenditure  of  large  capital,  have  grown  into 
a  legitimate  business,  entitled  equally  with  all  other  business 
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pursuits  in  the  state  to  the  protection  of  the  law.  But  a  legiti- 
mate private  business,  founded  upon  a  local  custom,  may  grow 
into  a  force  to  threaten  the  safety  of  the  people  and  destruction 
of  public  and  private  rights,  and  when  it  develops  into  that 
condition  the  custom  upon  which  it  is  founded  becomes  unrea- 
sonable, because  dangerous  to  public  and  private  rights,  and 
cannot  be  invoked  to  justify  the  continuance  of  the  business 
'  in  an  unlawful  manner.  Every  business  has  its  laws,  and  these 
require  of  those  who  are  engaged  in  it  to  so  conduct  it  as  that  it 
shall  not  violate  the  rights  that  belong  to  others.  Accompanying 
the  ownership  of  every  species  of  property  is  a  corresponding 
duty  to  so  use  it  as  that  it  shall  not  abuse  the  rights  of  other 
recognized  owners." 

19©  -^rg  think,  however,  as  is  held  by  the  authorities,  that  each 
case  of  this  character  should  be  determined  by  its  own  facts  and 
circumstances.  Persons  appropriating  water  cannot  avoid  foul- 
iug  and  obstructing,  and,  to  some  extent,  diminishing,  the  quan- 
tity of  water  in  a  stream.  These  things  are  unavoidable,  and  are 
permitted  to  a  reasonable  extent  in  the  right  use  of  the  water. 
Verdicts  and  judgments  for  fanciful  or  insignificant  damages  in 
euch  cases,  ought  not  to  be  rendered.  Courts  are  very  cautious 
and  ought  to  be  so,  in  issuing  injunctions  in  such  cases,  as  more 
damage  may  be  done  by  the  injunction  than  could  be  prevented 
by  its  issuance.  It  is  a  field  of  litigation  filled  with  great  annoy- 
ance and  difficulty  to  both  legislatures  and  courts.  It  will  con- 
tinue to  be  such  as  long  as  the  interests  of  men  conflict. 

As  far  as  the  case  under  discussion  is  concerned,  we  think, 
under  the  view  we  take  of  the  authorities  we  have  consulted  in 
a  very  full  consideration  of  the  case,  that  the  plaintiff  has  a 
meritorious  cause  of  action  against  the  defendant  for  actual 
damage  done  to  his  lands.  The  plaintiff  is  evidently  the  prior 
appropriator  of  the  waters  of  the  stream  mentioned  in  the  com- 
plaint, although  no  particular  stress  was  placed  upon  the  ques- 
tion of  priority  on  the  trial  of  the  case. 

We  see  no  error  in  the  action  of  the  court  in  excluding  the 
testimony  offered  by  defendant  to  prove  the  effort  he  made, 
and  his  inability  to  prevent  damage  to  plaintiff;  nor  in  the 
giving  of  the  instructions  by  the  court  upon  that  theory  of  the 
law,  which  action  is  assigned  as  the  principal  error  in  the  case. 

The  doctrine  involved  in  this  case  is  thoroughly  and  ably  dis- 
cussed by  Mr.  Curtis  H.  Lindley,  of  the  San  Francisco  bar,  in 
his  treatise  on  the  American  Law  Relating  to  Mines  and  Mineral 
Lands,  in  sections  838  to  853,  inclusive,  and  the  authorities  are 
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collated  and  cited.    Especial  reference  is  made  to  this  able  worl^ 
and  the  authorities  cited  by  the  author. 

The  judgment  and  order  appealed  from  are  affirmed. 

Hunt  and  Buck,  JJ.,  concur. 


MINES  AND  MINING— RIGHT  TO  DEPOSIT  DEBRIS.— The 
debris  litigation  in  California  has  determined  that  neither  legisla- 
tion nor  custom  can  give  mine-owners,  on  streams,  the  right  to  de- 
posit therein  debris  which  is  carried  down  to  the  injury  of  lower 
proprietors.  The  cases  are  collected,  and  the  question  discussed, 
in  the  monographic  notes  to  Mississippi  Mills  Co.  v.  Smith,  30  Am. 
St.  Rep.  551-557,  and  McOlIntock  v.  Bryden,  63  Am.  Dec.  98-100. 
See,  also,  Columbus  etc.  Coal  etc.  Co.  v.  Tucker,  48  Ohio  St  41;  29 
Am.  St.  Rep.  528,  and  note. 


Helena  National  Bank  v.  Eookt  Mountain  Telb- 
aRAPH  Company. 

[20  Montana,  379.] 

PLEADING.— If,  in  an  action  against  a  corporation,  the 
complaint  alleges  that  a  note  sued  upon  was  executed  by  the  de- 
fendant, while  the  answer  denies  that  defendant  executed  the 
note,  or  that  he  authorized  the  person  who  signed  his  name  thereto, 
the  ultimate  fact,  the  execution  of  the  note  by  defendant,  is  prop- 
erly alleged  in  the  complaint;  and  the  allegation,  in  the  answer  as 
to  the  agency  Is  new  matter  requiring  no  denial  by  replication, 

AGENCY— POWER  OF  AGENT  TO  EXECUTE  NEGOTIA- 
BLE PAPER.— An  agent  with  general  authority  to  manage  his 
principal's  business,  has,  by  virtue  of  his  employment,  no  Implied 
authority  to  bind  his  principal  by  making  a  negotiable  instrument. 
Such  authority  must  be  expressly  conferred,  or  be  necessarily  Im- 
plied from  the  exigencies  and  the  general  course  of  the  particular 
employment,  or  the  act  must  be  ratified  by  the  principal.  This 
rule  Is  applicable  to  the  managing  agent  or  general  manager  of  a 
nontrading  corporation,  as  well  as  to  the  agent  of  a  natural  per- 
son. 

AGENCY— POWER  OF  AGENT  TO  EXECUTE  NEGOTIA- 
BLE PAPER.— The  fact  that  an  agent  has  on  diflCerent  occasions 
executed  notes  In  the  name  of  his  principal,  does  not  show  author- 
ity so  to  do,  especially  when  it  appears  that  the  principal  had  no 
knowledge  of  such  transactions  until  after  the  agency  had  ceased. 

AGENCY— POWER  OF  AGENT  TO  EXECUTE  NEGOTIA- 
BLE INSTRUMENTS.— The  fact  that  an  agent  is  general  business 
manager  for  his  principal,  and  that  he  drew  checks  against  the 
funds  of  the  latter,  does  not  tend  to  establish  his  authority  to  exe- 
cute negotiable  Instruments  in  the  name  of  his  principal. 

AGENCY— NOTICE  OF  POWER  OF  AGENT.— The  payee 
of  a  note  is  bound  to  know  that  the  principal  Is  not  liable  upon  a 
note  executed  by  an  agent  not  clothed  with  power  to  act  in  that 
behalf. 

NEGOTIABLE  INSTRUMENTS— ASSIGNMENT.— One  who 
acquires  a  note  by  assignment  acquires  no  better  title  than  had  the 
payee. 
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AGENCY— POWER  TO  PLEDGE  CREDIT.— An  agent  who 
Is  the  genei-al  business  manager  of  a  nontrading  corporation  has 
implied  power  to  borrow  money  therefor  in  an  amount  not  dispro- 
portionate to  the  volume  of  business  transacted,  when  it  appears 
that  the  principal  had  linowledge  that  the  monthly  receipts  of  the 
business  were  less  than  the  expenses,  and  that  It  was  necessary  for 
the  agent  to  maintain  a  bank  account  in  the  name  of  the  corpora- 
tion. 

PRACTICE— If,  in  a  civil  action,  the  facts  are  admitted  or 
ondlsputed,  the  only  questions  for  decision  are  those  of  law. 

Clagberg  and  Corbett  and  J.  B.  Wellcome,  for  the  appellant. 
Toole  and  "Wallace,  for  the  respondents. 

3««  piGOTT,  J.  1.  Appellant  (defendant)  contends  that  its 
motion  for  judgment  on  the  pleadings  in  action  No.  878  should 
have  been  sustained,  upon  the  ground  that  the  replication  did 
not  deny  the  averment  in  the  answer  of  want  of  authority  in 
Ridgway  to  execute  the  note  in  its  behalf;  the  theory  being  that 
euch  averment  was  new  matter,  constituting  a  defense,  and 
therefore  admitted  for  want  of  denial. 

We  are  satisfied  that  the  averment  is  not  new  matter.  Ulti- 
mate facts  only  should  be  pleaded.  Plaintiff  pleaded  the  ulti- 
mate fact  according  to  its  legal  effect,  by  alleging  that  defendant 
made  the  note.  This  ultimate  fact  the  defendant  denied.  Cor- 
porations necessarily  act  entirely  through  agents  in  all  transac- 
tions having  no  relation  to  the  corporation  in  its  corporate  ca- 
pacity, and,  under  the  statement  that  the  corporation  executed 
the  note,  plaintiff  would  have  been  entitled  to  ^^"^  prove  that 
any  authorized  agent  of  the  corporation  issued  the  paper  in  its 
behalf.  The  denial  in  the  answer  raised  the  issue  whether  the 
note  was  executed  by  the  corporation  through  any  authorized 
agency.  It  was  not  necessary  in  law,  under  the  issue  raised  by 
the  averment  and  denial  of  the  making,  for  plaintiff  to  prove 
that  Ridgway  had  authority  to  act;  and  the  so-called  "separate 
defense"  was,  in  legal  effect,  but  a  claim  that  one  certain  person 
was  without  legal  authority  to  perform  that  which  plaintiff 
charged  the  corporation  with  doing;  non  constat  that  some  duly 
empowered  agent  did  not  deliver  the  note.  As  a  matter  of  plead- 
ing, as  distinguished  from  evidence,  it  was  unimportant  whether 
or  not  Ridgway  possessed  the  power  to  bind  the  corporation. 
The  manner,  as  well  as  the  means,  of  execution,  is  mere  evidence. 
That  portion  of  the  answer  setting  up  so-called  "separate  de- 
fense" consists  of  evidential  matter,  the  proof  of  which  might  or 
might  not  become  material  on  the  trial.  Viewing  it  in  the  light 
most  favorable  to  defendant,  the  separate  defense  pleaded  was 
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wholly  evidence  and  therefore  redundant.  Nor  might  defend- 
ant, by  answer,  limit  the  issue  to  the  question  of  Ridgwa/s 
authority. 

We  have  dwelt  upon  this  question  of  pleading  for  the  reason 
that  appellant  has  so  strenuously  and  seriously  defended  its 
position. 

The  issues  made  by  the  pleadings  in  No.  878  were,  upon  trial, 
narrowed  to  the  question  whether  Ridgway  was  clothed  with 
authority  to  make  the  note  in  defendant's  name,  and  whether, 
in  the  absence  of  such  authority,  the  defendant  ratified  his  act 
in  its  behalf.  If  there  was  any  substantial  evidence  tending  to 
prove  such  authority  or  such  ratification,  the  duty  would  devolve 
upon  this  court  to  determine  the  many  errors  claimed  to  have 
been  committed  by  the  court  below  in  admitting  evidence,  un- 
less, under  the  competent  evidence,  the  jury,  as  a  matter  of 
law,  ought  to  have  found  for  plaintiff. 

Upon  careful  consideration  of  all  the  evidence  in  the  record, 
we  are  of  opinion  that  plaintiff  failed  to  make  a  case  for  the  jury, 
and  the  court  should  have  granted  the  motion  for  nonsuit. 
^*^**  An  agent  with  general  authority  to  manage  his  principal's 
business  has,  by  virtue  of  his  employment,  no  implied  authority 
to  bind  his  principal  by  making  a  negotiable  instrument.  Such 
authority  must  be  expressly  conferred,  or  be  necessarily  implied 
from  the  exigencies  and  the  general  course  of  the  particular 
employment,  or  the  act  must  be  ratified  by  the  principal:  See 
Mechem  on  Agency,  sec.  398.  This  rule  is  applicable  to  the 
managing  agent  or  general  manager  of  a  nontrading  corporation, 
as  well  as  to  the  agent  of  natural  persons:  Oak  Grove  etc.  Co. 
V.  Foster,  7  N.  Mex.  650;  Edwards  v.  Carson  Water  Co.,  21  Nev. 
469;  Thompson  on  Corporations,  sec.  4850.  The  power  given 
to  the  business  manager  of  such  a  corporation  to  transact  its 
business  does  not  authorize  L'ln  to  bind  the  corporation  as 
maker  of  a  negotiable  note:  Culver  v.  Leovy,  19  La.  Ann.  202; 
Oak  Grove  etc.  Co.  v.  Foster,  7  New  Mex.  650.  The  English  rule 
is  even  more  strict  than  the  American:  See  In  re  Cunningham, 
L.  R.  36  Ch.  Div.  532. 

Argument  is  not  needed  to  show  the  extraordinary  and  well- 
nigh  unlimited  power  conferred  upon  an  agent  who  has  author- 
ity to  make  negotiable  notes  in  his  principal's  name.  An  agent 
with  such  authority  has,  for  practical  purposes,  full  power  to 
wreck  the  corporation  by  putting  out  its  paper,  to  which  paper, 
in  the  hands  of  a  good  faith  indorsee  before  maturity,  no  defense 
can  be  made. 
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As  said  by  Mr.  Justice  Cooley  in  New  York  Iron  Mine  v.  First 
Nat.  Bank,  39  Mich.  644,  a  case  involving  questions  akin  to- 
those  arising  in  the  case  at  bar:  "The  issuing  of  promissory- 
notes  is  not  a  power  necessarily  incident  to  the  conduct  of  the- 
business  of  mining,  and  it  is  so  susceptible  of  abuse,  to  the  injury^ 
and,  indeed,  to  the  utter  destruction  of  a  corporation,  that  it  is 
wisely  left  by  the  law  to  be  conferred,  or  not,  as  the  prudence  of 
the  board  of  directors  may  determine." 

The  doctrine  approved  by  us  finds  clear  expression  in  the- 
opinion  of  the  supreme  court  of  Arkansas  in  Geyer  v.  King,  61 
Ark.  631.  The  opinion  in  that  case  contains  a  review  of  the- 
authorities,  and  a  thorough  exposition  of  the  principles  appli- 
cable to  the  case  at  bar. 

389  ipj^e  presumption  of  law  is  more  strongly  opposed  to  an 
implied  authority  to  execute  negotiable  instruments  than  to  do 
anything  else,  and  even  where  there  is  "a  general  authority  "to 
transact  all  business"  or  "to  do  all  lawful  acts  concerning  alJ 
the  principal's  business  of  whatever  nature  or  kind  soever,"  it  is^ 
very  generally  held  that  the  power  to  execute  bills  or  notes  is^ 
not  included:  Tiedeman  on  Commercial  Paper,  sec.  77. 

The  case  at  bar  is  to  be  distinguished  in  its  facts,  or  upon- 
principle  from  all  the  cases  cited  by  plaintiff,  with  the  possible 
exception  of  Grommes  v.  Sullivan,  26  C.  C.  A.  320;  81  Fed.  Rep. 
45.  "We  believe  the  doctrine  announced  in  that  case  to  be  con- 
trary to  the  great  weight  of  authority,  and  that  it  should  not  be 
followed. 

In  Glidden  Varnish  Co,  v.  Interstate  Nat.  Bank,  16  C.  C.  A. 
534,  69  Fed.  Rep.  912,  upon  which  plaintiff  so  much  relies,  the 
facts  were  that  the  defendant  was  a  trading  and  manufacturing 
corporation  of  Ohio,  having  a  branch  in  Missouri,  at  which  a 
large  business  was  carried  on,  in  the  purchase  and  working  up 
of  raw  material,  and  the  sale  of  the  finished  product  over  a  large 
territory.  This  branch  was  conducted  by  a  general  agent  and 
manager,  who  was  in  full  control  of  all  departments  of  the  busi- 
ness conducted  in  Missouri,  and  managed  all  its  affairs,  financial 
and  otherwise,  with  the  knowledge  and  consent  of  the  corpora- 
tion, and  usually  without  direction  and  oversight  by  its  officers. 
From  time  to  time  he  reported  to  his  principal,  and  some  of  his 
reports  showed  entries  of  bills  payable.  This  general  manager 
made  notes  in  the  name  of  the  corporation,  by  himself,  as  treas- 
urer; and,  upon  the  trial  of  an  action  upon  them,  it  was  proved 
that  the  president  knew  that  the  manager  had  been  signing  all 
the  bills  payable  made  by  the  Missouri  branch,  for  goods  pur- 
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chased.  The  president  of  the  corporation  testified  that  it  was 
ihe  natural  order  of  things  for  the  manager  to  procure  their 
discount  by  indorsing  them  as  treasurer,  and  that,  if  the  money 
was  required  in  an  emergency,  he  supposed  the  agent  would  be 
€xpected  to  make  notes  for  the  corporation,  and  cause  them  to 
be  discounted.  Under  these  circumstances  the  court  held  ^**" 
the  jury  warranted  in  finding  the  agent  clothed  with  implied 
authority  to  execute  the  notes.  In  the  course  of  the  opinion, 
the  court  made  some  observations  not  necessary  to  a  decision, 
4o  the  effect  that  the  general  manager  of  a  manufacturing  and 
trading  corporation,  who  is  authorized  to  buy  and  sell  goods, 
'to  carry  on  the  business,  and  to  take  and  discount  promissory 
notes  for  his  principal,  is  thereby  vested  with  implied  power  to 
•execute  notes  for  his  principal,  and  that  such  general  agent  is 
presumed  to  have  the  same  authority  to  execute  notes  in  behalf 
of  the  corporation  that  a  reasonably  prudent  merchant  or  man- 
dfacturer  has  to  make  notes  for  himself.  These  observations 
were  obiter  dicta. 

In  all  the  other  cases  cited  by  plaintiff  there  was  express  or 
implied  authority  in  the  agent,  a  ratification  of  his  acts,  usage 
rising  to  the  dignity  of  a  custom,  or  estoppel.  For  example,  in 
Bates  V.  Keith  Iron  Co.,  7  Met.  224,  the  managing  agent  of  a 
manufacturing  corporation  executed  a  note  in  its  name  for  the 
.amount  of  wages  admittedly  due  from  his  principal.  The  court 
was  inclined  to  the  opinion  that  the  directors  had  held  the  agent 
out  as  authorized  to  make  notes,  and  might  well  have  put  the 
decision  reached  upon  that  fact.  Wliatever  may  be  the  princi- 
ple applicable  in  this  respect  to  trading  or  manufacturing  cor- 
porations, there  is  nothing  in  the  nature  of  the  business  of  a 
^corporation  organized  for  the  purpose  of  operating  a  telegraph 
line,  or  of  the  duties  of  its  general  manager,  which  implies  au- 
thority in  such  agent  to  make  negotiable  paper:  Craft  v.  South 
Boston  E.  R.  Co.,  150  Mass.  207. 

There  was  no  express  authority  conferred  upon  Ridgway  to 
make  the  notes  in  behalf  of  the  defendant.  If  the  admissibility 
of  the  document  alleged  to  have  been  issued  by  Clark  and  the 
Standard  Company  be  conceded,  we  find  that  it  merely  conferred 
npon  Ridgway  "full  power  to  manage  the  business  of  the  Rocky 
Mountain  Telegraph  Company,  and  make  all  necessary  contracts 
«nd  arrangements  in  carrying  on  and  operating  said  business." 
This,  under  the  authority  of  adjudicated  cases,  and  upon  princi- 
ple, was  insufficient.  Nor  ^^^  was  such  power  necessarily  im- 
plied from  the  exigencies  or  general  course  of  the  business:  New 
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York  Iron  Mine  v.  First  Nat.  Bank,  39  Mich.  644.  Neither  was 
there  a  ratification  by  defendant  of  the  acts  of  Eidgway,  nor  a 
recognition  of  the  note  as  its  paper.  Neither  was  there  proof  of 
custom,  habit,  or  course  of  business  pursued  by  defendant  or  by 
Eidgway,  from  which  his  authority  to  make  negotiable  notes 
could  be  implied  or  inferred.  On  three  occasions,  it  is  true,  he 
did  execute  notes  in  the  defendant's  name,  but  there  is  no  proof 
that  these  instances  were  ever  brought  to  its  knowledge  until 
after  Eidgway  ceased  to  be  its  manager:  Elwell  v.  Puget  Sound 
etc.  E.  E.  Co.,  7  Wash.  487.  Nor  was  there  sufficient  publicity 
in  the  doing  of  the  acts  mentioned  to  warrant  the  inference  that 
defendant  had  knowledge  of  them.  The  drawing  of  checks  by 
Eidgway  against  the  funds  of  the  defendant  did  not  tend  to 
establish  a  usage  as  to  the  giving  of  negotiable  promissory  notes: 
Oak  Grove  etc.  Co.  v.  Foster,  7  New  Mex.  650. 

The  defendant  was  not  negligent  in  failing  to  obtain  infor- 
mation in  respect  of  the  notes.  In  order  to  charge  the  defend- 
ant upon  the  principle  of  negligence,  there  must  have  been  a 
duty  devolving  upon  defendant,  and  a  neglect  to  perform  that 
duty.  The  duty  of  suspecting  its  agent  of  exceeding  its  author- 
ity was  not  incumbent  upon  it.  It  was  justified  in  trusting  to 
the  presumption  that  he  would  act  within  the  sphere  or  orbit  of 
the  power  delegated  to  him.  Moreover,  the  payee  of  the  note 
was  bound  to  know  that  the  law  would  not  charge  the  defendant 
upon  a  note  executed  by  an  agent  not  clothed  with  the  power  to 
act  in  that  behalf. 

Plaintiff  acquired  the  note  by  assignment,  not  by  indorse- 
ment, and  therefore  acquired  no  better  title  than  had  the  payee. 
Indeed,  as  between  the  parties,  the  effect  of  the  note,  if  binding 
on  defendant,  was  an  account  stated  in  writing,  containing  an 
express  promise  to  pay  the  amount  found  to  be  owing,  and  the 
further  promise  to  pay  interest  thereon  at  the  rate  of  one  per 
cent  per  month  and  reasonable  attorney's  fees.  But  the  ques- 
tion is  not  as  to  the  effect  of  the  note  under  the  ^*  circum- 
stances of  the  particular  case,  but  of  the  power  in  the  agent  to 
execute  an  instrument  negotiable  in  form — "a  courier  without 
luggage" — which  in  the  hands  of  an  indorsee  in  due  course  would 
not  be  open  to  defenses.  We  do  not  wish  to  be  understood  as 
denying  the  right  of  plaintiff  to  maintain  an  action  for  recovery 
of  the  debt  (if  any  there  was)  for  which  Eidgway  attempted  to 
make  the  note.  No  such  question  arises,  since  the  only  subject 
of  the  action  is  the  supposed  note,  and  the  only  cause  of  action 
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is  the  failure  of  the  defendant  to  perform  the  alleged  contract 
contained  in  the  note. 

For  the  foregoing  reasons,  the  order  appealed  from  in  action 
No.  878  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Eeversed  and  remanded. 

2.  Action  No.  877  presents  the  question  whether  Ridgway, 
ihe  general  manager,  was,  under  the  facts  disclosed  by  the  evi- 
dence, authorized  to  pledge  the  credit  of  his  principal  for  the 
overdraft  of  three  hundred  and  fifty  dollars.  We  are  clearly  of 
the  opinion,  under  the  facts  admitted  and  thus  proved  without 
objection  on  the  part  of  the  defendant,  that  the  apparent  power 
was,  by  implication,  delegated  to  him.  He  was  the  general  man- 
ager of  the  defendant,  in  full  charge  of  its  ordinary  business  and 
transactions.  The  defendant  is  charged  with  notice  that  the 
receipts  of  the  business  were  much  less  than  the  outlay  each 
month,  the  deficit  during  one  month  being  in  excess  of  one 
thousand  dollars.  It  knew,  or  ought  to  have  known,  that  its 
general  manager  would,  in  the  ordinary  and  prudent  conduct  of 
the  business  intrusted  to  him,  borrow  from  time  to  time  such 
moneys  as  were  requisite  to  meet  these  expenses.  It  knew  that 
it  did  not  advance  funds  in  anticipation  of  a  deficit.  •  It  must 
have  known,  and  was  negligent  if  it  did  not  know,  that  a  bank 
account  in  its  name  was  proper  and  necessary  to  be  kept  at  Hel- 
ena by  the  manager.  It  ought  to  have  known  that  the  agent 
would  probably  provide  for  paying  that  portion  of  the  current 
expenses  the  liquidation  of  which  could  not  be  delayed,  by  ob- 
taining a  temporary  loan  from  the  defendant's  banker. 

»9»  »p]jg  corporation  had  power  to  borrow  money  so  far  as 
necessary  to  effectuate  its  legitimate  purposes.  The  trustees 
were  its  business  agents,  and  in  them  resided  its  entire  power 
touching  the  transactions  of  its  business,  and  they  possessed 
this  power,  the  delegation  of  which  by  them  to  the  general 
manager  the  law  sanctioned.  That  power,  so  far  as  it  was  to  be 
exercised  by  reason  of  temporary  necessity  from  day  to  day  or 
month  to  month,  was,  by  plain  and  unmistakable  implication, 
delegated  by  the  trustees  to  Ridgway.  No  fraud  or  collusion  is 
charged  to  have  existed  between  the  bank  making  the  loan  and 
Ridgway;  nor  was  the  amount  of  the  loan  so  disproportionate  to 
the  business  transactions  carried  on  by  Ridgway  as  to  suggest 
to  the  lender  that  Ridgway  might  be  obtaining  the  money  for 
his  own  use;  nor  was  it  necessary  for  the  plaintiff  to  show  an 
actual  appropriation  to  defendant's  use:  Thompson  on  Corpora- 
tions, sees.  5706,  5707.     Neither  is  it  to  be  presumed  that  the 
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agent  acted  in  bad  faith.  On  the  contrary,  as  between  defend- 
ant and  plaintiff,  the  presumption  of  right  acting  npon  the  part 
of  the  agent  is  indulged.  While  persons  dealing  with  agents  of 
corporations  are  required  to  take  notice  of  the  extent  of  the 
powers  conferred,  to  require  them  to  have  knowledge  of  the 
propriety  of  its  exercise  in  the  particular  case  would  often  result 
in  gross  injustice.  "Especially  is  this  so  where  the  agent  or 
officer  of  the  corporation  which  exercises  the  power  at  the  time 
represents  the  corporation,  and  speaks  for  it  in  giving  informa- 
tion as  to  the  circumstances  under  which  it  is  executed^':  Thomp- 
son on  Corporations,  sec.  4889. 

We  have  examined  all  the  cases  cited  by  defendant,  as  well  as 
many  others,  and  find  none  of  them  conflicting  with  the  prin- 
ciples declared  in  this  opinion  to  be  applicable  to  the  facts  here 
shown  to  exist. 

The  allegations  of  the  complaint  were  established  by  admis- 
sions of  the  defendant,  and  by  credible  evidence,  and  were  undis- 
puted by  countervailing  proof.  Where,  in  a  civil  action,  the 
facts  are  admitted  or  undisputed,  or  where  the  evidence  is  "all 
in  one  direction,"  the  only  questions  for  decision  are  those  of 
law.  There  being  no  conflict  in  the  evidence,  and  the  *®* 
proofs  being  such  that  reasonable  men  could  come  to  but  one 
conclusion  upon  them,  the  case  presents,  in  effect,  an  agreed 
statement  of  facts:  Emerson  v.  Eldorado  Ditch  Co.,  18  Mont. 
247;  2  Thompson  on  Trials,  sees.  2245,  2262;  Wabash  Ey.  Co.  v. 
Williamson,  104  Ind.  154;  Orleans  v.  Piatt,  99  U.  S.  676;  Grand 
Chute  V.  Winegar,  15  Wall.  355;  Cahill  v.  Chicago  etc.  Ey.  Co., 
20  C.  C.  A.  184;  74  Fed.  Eep.  288;  Martin  v.  Ward,  69  Cal.  132; 
National  Bank  v.  Galland,  14  Wash.  502. 

The  order  denying  a  new  trial  of  action  No.  877  is  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  conctir. 


AGENCY— POWER  OF  AGENT  TO  EXECUTE  NOTE  IN 
PRINCIPAL'S  NAME.— Wherever  an  agent  Is  empowered  to  do 
a  particular  thing,  he  Is  also  empowered  to  use  the  means  neces- 
sary to  accomplish  It:  Merchant's  Bank  v.  Central  Bank,  1  Ga.  418; 
44  Am.  Dec.  665.  The  authority  to  sign  accommodation  paper 
must  be  specially  given,  unless  the  authority  of  the  agent  is  one  of 
universal  agency;  and  It  is  not  established  by  proof  of  an  agency, 
however  general,  in  the  transaction  of  the  principal's  business, 
even  though  In  connection  with  such  business  It  be  shown  that  the 
agent  was  authorized  to  make  notes  In  the  name  of  his  principal: 
Gullck  v.  Grover,  33  N.  J.  L.  463;  97  Am.  Dec.  728,  and  note.  And 
authority  to  make  a  promissory  note  and  bind  his  principals  for 
labor  and  materials,  is  not  given  by  Implication  from  the  nature  of 
the  business,  to  an  agent  employed  In  the  manufacture  of  car- 
riages: Paige  V.  Stone,  10  Met.  160;  43  Am.  Dec.  420,  and  note.    See, 
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also,  Bank  of  Deer  Lodge  v.  Hope  Mln.  Co.,  8  Mont,  146;  35  Am. 
Rep.  458;  Pauly  v.  Pauly,  107  Oal.  8;  48  Am.  St  Rep.  08,  and  note. 

AGENCY— POWER  OF  AGENT  TO  BORROW  IN  PRINCI- 
PAL'S NAME.— If  the  transaction  of  a  business  carried  on  by  an 
agent  for  his  principal,  absolutely  requires  the  exercise  by  the  agent 
of  the  power  to  borrow  money  in  order  to  carry  It  on,  then  such 
power  is  impliedly  conferred  as  an  Incident  to  the  employment; 
otherwise  it  is  not:  Consolidated  Nat.  Bank  r.  Pacific  Coast  etc. 
Co.,  95  Oal.  1;  29  Am.  St.  Rep.  85,  and  extended  note. 

AGENCY— DUTY  OF  PERSONS  DEALING  WITH  AGENT.— 
No  one  has  a  right  to  rely  on  statements  of  an  agent  concerning 
his  own  agency:  Bond  v.  Pontiac  etc.  R.  R.  Co.,  62  Mich.  643;  4  Am. 
St.  Rep.  885.  But  one  dealing  with  an  authorized  agent  Is  bound 
to  inquire  and  ascertain  the  extent  of  his  authority:  Busch  v.  Wil- 
cox, 82  Mich.  336;  21  Am.  St.  Rep.  563,  and  note;  Farrington  v. 
South  Boston  R.  R.  Co.,  150  Mass.  406;  15  Am.  St.  Rep.  222. 

NEGOTIABLE  INSTRUMENTS— RIGHTS  OF  ASSIGNEES.— 
The  assignee  of  a  note  takes  It  subject  to  all  available  defenses  ex- 
isting at  the  time  of  assignment:  Bowman  v.  Halstead,  2  A.  K. 
Marsh.  200;  12  Am.  Dec.  380.  And  the  assignment  of  a  note  before 
maturity  by  the  payee  without  Indorsement,  transfers  the  payee's 
rights  only:  HaskeU  v.  Mitchell,  53  Me.  468;  89  Am.  Dec  711. 
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(20  Montana,  457.] 

MECHANICS'  LIENS  —  STATUTORY  CONSTRUCTION.— 
A  Statute  authorizing  a  lien  against  a  building  erected  by  a  lessee 
and  his  Interest  under  the  lease,  should  not  be  extended  In  Its  oper- 
ation by  Implication.  It  should  be  construed  to  embrace  only  such 
buildings  as  the  lessee  might  himself,  at  common  law,  remove  at 
any  time  during  his  term,  before  surrendering  possession. 

MECHANICS'  LIENS-LEASED  PREMISES.— Mechanic's 
lien  for  material  and  labor  furnished  at  the  request  of  a  lessee,  who 
subsequently  forfeits  his  lease,  embraces  only  such  improvements 
as  the  lessee  might  have  removed  during  the  term,  and  does  not 
include  such  Improvements  or  repairs  as  cannot  be  removed  with- 
out injury  to  the  leased  premises. 

Carroll  &  Leehey,  for  the  appellant. 

C.  Mattison,  for  the  respondents. 

*««  PEMBEETON,  C.  J.  Section  2133  of  the  Code  of  Civil 
Procedure  provides  as  follows:  'The  lien  given  extends  to  the 
lot  or  land  upon  which  any  such  building,  improvements,  or 
structure  is  situated,  to  the  extent  of  one  acre,  if  outside  of  any 
town  or  city,  or  within  any  town  or  city,  then  to  the  extent  of 
the  whole  lot  or  lots  upon  which  the  same  is  situated,  if  the 
land  belonged  to  the  person  who  caused  said  building  to  be  con- 
structed, altered,  or  repaired;  but  if  such  person  owned  less  than 
a  fee  simple  estate  in  such  land,  then  only  his  interest  therein  is 
subject  to  such  lien." 
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Section  2134  of  the  same  code  provides:  ''When  the  interest 
in  the  land,  building,  structure,  or  other  improvement,  is  a  lease- 
hold interest,  the  forfeiture  of  such  lease  does  not  forfeit  or  im- 
pair such  liens  so  far  as  concerns  the  buildings,  structures,  and 
improvements  put  thereon  by  the  person  charged  with  such  lien, 
but  the  same  may  be  sold  to  satisfy  said  lien,  and  may  be  re- 
moved within  twenty  days  after  the  sale  thereof  by  tiie  pur- 
chaser." 

In  deciding  the  case  the  court  evidently  found  and  held  that 
the  work  and  labor  performed  and  materials  furnished  by  plain- 
tiff and  his  assignor,  Britton,  did  not  constitute  such  ''buildings, 
structures,  and  improvements*'  as  could  be  removed  from  the 
premises,  or  buildings  on  the  premises,  at  the  time  and  before 
the  plaintiff  and  his  assignor  performed  the  work  and  furnished 
the  materials  for  which  a  lien  is  claimed.  Appellant  assigns 
this  decision  of  the  court  as  error. 

'**^  In  a  case  like  this  we  think  our  statute  gives  a  lien  only 
such  '^buildings,  structures,  and  improvements^'  put  upon  the 
premises  by  the  leaseholder  as  can  be  removed  Jones,  in  his 
work  on  Liens,  says:  "If  the  materials  furnished  are  used  in 
repairs,  and  are  so  merged  in  the  freehold  as  to  be  incapable  of 
severance,  the  contractor  has  no  lien  thereon,  but  merely  a  lien 
on  the  leasehold  estate":  2  Jones  on  Liens,  sec.  1274. 

The  same  author  says:  "Lien  not  extended  beyond  lessee's 
interest.  A  statute  authorizing  a  lien  against  a  building  erected 
by  a  lessee  and  his  interest  under  the  lease  should  not  be  ex- 
tended in  its  operation  by  implication.  It  should  be  construed 
to  embrace  only  such  buildings  as  the  lessee  might  himself,  at 
common  law,  remove  at  any  time  during  his  term,  before  sur- 
rendering possession":  Jones  on  Liens,  sec.  1275.  See,  also, 
Eothe  V.  Bellingrath,  71  Ala.  55;  Lothian  v.  "Wood,  55  Cal.  159. 

The  facts  in  this  case  are  that  Britton  cut  a  doorway  between 
the  two  buildings,  and  nailed  and  fitted  a  bar  to  the  floor  and 
wall  of  one  of  the  buildings  on  which  a  lien  is  sought  to  be 
enforced.  The  plaintiff  furnished  some  materials,  such  as  pa- 
per, paint,  etc.,  which  he  used  in  papering,  painting,  and  cal- 
cimining  parts  of  the  houses.  Now,  how  can  that  sort  of  work 
or  repairs  or  materials  be  removed  from  the  leased  premises? 
The  lessees  could  not  do  it.  If  they  had  no  such  right  or  in- 
terest in  the  premises  as  would  permit  them  to  remove  such 
repairs,  how  can  the  plaintiff  do  so,  who  only  has  a  lien,  under 
the  statute,  on  the  interest  the  lessees  had  in  the  premises?  As 
a  matter  of  common  sense,  what  did  the  lessees,  or  the  plaintiff. 
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or  his  assignor,  Britton,  put  upon  the  premises  that  can  be  re- 
moved ?  You  cannot  remove  the  hole  Britton  cut  in  the  wall  to 
connect  the  two  buildings.  The  bar  cannot  be  removed,  for  it 
is  the  property  of  the  lessors  of  the  premises.  The  paper,  paint, 
and  calcimine  cannot  be  taken  from  the  walls. 

There  is  nothing  shown  to  have  been  put  upon  the  premises 
by  the  lessees  that  is  susceptible  or  capable  of  severance  or  '*^* 
removal.  We  think,  therefore,  that  there  was  no  error  in  the 
holding  and  decision  of  the  court  in  this  respect. 

But  the  appellant  insists  that  the  forfeiture  of  the  lease  by 
the  lessees  does  not  affect  the  right  of  the  plaintiff  to  a  lien. 
Suppose  we  admit  this  contention.  Suppose  the  lessees  had  not 
forfeited  their  lease,  and  were  now  in  possession  of  the  premises, 
what  is  there  in  the  premises  in  the  way  of  ''buildings,  struc- 
tures, and  improvements,"  or  anything  else,  placed  there  by  the 
lessees  or  the  plaintiff  and  Britton,  that  could  be  removed,  and 
sold  to  satisfy  the  lien  claimed  by  plaintiff? 

The  court  found,  and  rightly,  too,  that  there  was  never  any 
contract  between  plaintiff  and  Britton  and  the  lessors  by  which 
the  lessors  became  in  any  way  liable  for  the  accounts  for  which 
a  lien  is  claimed  in  this  action.  On  the  contrary,  the  evidence 
shows  that  the  lessors  told  the  plaintiff  and  Britton,  when  they 
commenced  to  do  the  work  and  furnish  the  materials  sued  for, 
that  they  must  look  alone  to  Johnson  &  Ryan,  the  lessees,  for 
their  pay. 

There  is,  in  our  opinion,  no  fact  or  circumstance  disclosed  by 
the  record,  nor  any  rule  of  law  cited  by  counsel,  that  would 
authorize  a  judgment  against  defendants  Liennemann  & 
Schmidt,  the  owners  and  lessors  of  the  premises  in  suit,  or  the 
sale  of  their  property  to  satisfy  the  claims  of  plaintiff. 

The  judgment  appealed  from  is  aflfinned. 

Pigott,  J.,  concurs. 

Hunt,  J.,  not  sitting. 

MECHANIC'S  LIEN— LEASEHOLD  INTEREST— STATUTORY 
CONSTRUCTION— A  statute  conferring  a  mechanic's  lien  npon  a 
leasehold  interest  in  land,  must  be  construed  with  reference  to  the 
common-law  rule  that  the  burden  of  repairs  Is  cast  upon  the  ten- 
ant, and  that  the  landlord  is  under  no  implied  obligation  to  malie 
them:  Williams  v.  Vanderbllt.  145  111.  238;  36  Am.  St.  Rep.  488.  The 
estate  of  a  lessee,  whatever  Its  extent  may  be  In  the  land  or  prem- 
ises, is  subject  to  a  mechanic's  Hen,  and  may  be  sold  to  satisfy  it: 
Extended  note  to  Lyon  v.  McGuffey,  45  Am.  Dec.  678.  But  a  me- 
chanic's lien  attaching  to  a  leasehold  estate  is  subject  to  all  condi- 
tions of  the  lease:  Williams  v.  Vanderbllt,  145  111.  238;  36  Am.  St 
Rep.  486.  See  Oobum  v.  Stephens,  137  Ind.  683;  45  Am.  St  Rep. 
218,  and  note. 
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NEGOTIABLE  INSTRUMENTS— JOINT  MAKBR&— STAT- 
UTE OF  LIMITATIONS.— One  joint  maker  of  a  note  by  a  partial 
payment  thereof,  after  its  maturity,  without  the  assent  or  ratifica- 
tion of  his  comaicers,  binds  only  himself,  so  far  as  an  extension 
of  the  statutory  period  of  limitations  is  concerned. 

STATUTES -CONSTRUCTION  OF,  WHEN  TAKEN  FROM 
ANOTHER  STATE.— Although  the  construction  put  upon  statutes 
by  the  courts  of  the  state  from  which  they  are  borrowed  is  entitled 
to  respectful  consideration,  yet  such  construction  is  not  permitted 
to  prevail  when  not  in  harmony  with  the  spirit  and  policy  of  the 
legislation  and  decisions  of  the  borrowing  state. 

NEGOTIABLE  INSTRUMENTS— DEMAND  OF  PAYMENT 
—STATUTE  OF  LIMITATIONS.— The  holder  of  a  note  due  on  de- 
mand must  demand  payment  within  a  reasonable  time,  and  before 
the  right  of  action  thereon  is  barred  by  limitation. 

Action  by  J.  Oleson,  against  C.  E.  Severance  and  G.  E.  Wil- 
son on  a  note  due  on  demand  and  dated  October  10,  1882.  C. 
E.  Severance  was  principal  in  said  note,  Jacob  Severance  and 
said  Wilson  being  sureties  thereon.  Jacob  Severance  died  in 
1891,  some  six  or  seven  years  before  the  commencement  of  this 
action.  Wilson  set  up  the  statute  of  limitations  as  a  defense  to 
the  action.  Prior  to  the  tenth  day  of  October,  1893,  C.  E.  Sever- 
ance made  several  payments  of  interest  on  the  note  without  the 
knowledge  or  authority  of  Wilson,  who  never  made  any  pay- 
ments himself.  The  note  was  first  presented  to  Wilson  for  pay- 
ment on  September  8,  1894,  when  he  refused  payment.  At  the 
time  of  the  execution  of  the  note  and  for  ten  years  thereafter, 
C.  E.  Severance  was  solvent  and  able  to  pay  it,  but  at  the  time 
of  the  commencement  of  this  action  he  was  insolvent  and  so  re- 
mains. Judgment  in  the  lower  court  for  plaintiff  on  the  ground 
that  the  payments  of  interest  on  the  note  by  Severance  pre- 
vented the  running  of  the  statute  of  limitations  in  favor  of  de- 
fendant Wilson.     The  latter  appealed. 

Smith  &  Gormley,  for  the  appellant. 

C.  B.  Nolan  and  M.  Bullard,  for  the  respondent. 

»^  PEMBEETON,  C.  J.  Counsel  for  appellant  rely  upon 
First  Nat.  Bank  v.  Bullard,  20  Mont.  118,  for  a  reversal  of  the 
judgment  appealed  from  in  the  case  at  bar.  In  that  case  this 
court  held  "that,  under  the  statutes  of  Montana,  one  Joint  maker 
of  a  note,  by  a  partial  payment  thereon  after  its  maturity,  with- 
out the  assent  or  ratification  of  his  comakers,  binds  only  him- 
self, so  far  as  an  extension  of  the  statutory  period  of  limitations 
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is  concerned.**    The  material  facts  Tipon  which  the  plea  of  the 
statute  of  limitations  is  predicated  are  identical  in  both  cases. 

Counsel  for  the  respondent  contend  that  from  the  time  of  the 
execution  of  the  note  until  the  institution  of  this  suit,  sections 
53  and  54,  of  the  first  division  of  the  Compiled  Statutes  of  Mon- 
tana, were  in  force  in  this  state,  and  should  control  in  the  de- 
cision of  this  case.     These  sections  are  as  follows: 

"Sec.  53.  No  acknowledgment  or  promise  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  act,  unless  the  same  is  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby;  but 
this  act  shall  not  alter  the  effect  of  any  payment  of  principal  or 
interest. 

«*47  «Sec.  54.  Whenever  any  payment  of  principal  or  interest 
has  been  or  shall  be  made  upon  an  existing  contract,  whether 
it  be  a  bill  of  exchange,  promissory  note,  bond,  or  other  evi- 
dence of  indebtedness,  if  such  payment  shall  be  made  after  the 
same  shall  have  become  due,  the  limitation  shall  commence 
from  the  time  the  last  payment  was  made." 

Counsel  for  respondent  further  contend  that  these  statutes 
were  borrowed  from  the  state  of  Minnesota  after  they  had  been 
construed  by  the  supreme  court  of  that  state,  and  that  this  court 
is  bound  by  the  construction  given  them  by  the  supreme  court  of 
that  state  in  Wliitaker  v.  Eice,  9  Minn.  13,  86  Am.  Dec.  78,  and 
that,  as  the  decision  in  First  Nat.  Bank  v.  Bullard,  20  Mont, 
118,  is  in  conflict  with  the  construction  given  these  statutes  in 
Whitaker  v.  Eice,  9  Minn.  13,  86  Am.  Dec.  78,  by  the  supreme 
court  of  Minnesota,  the  construction  of  the  Minnesota  court 
should  now  be  adhered  to,  and  our  own  decision  overruled.  The 
question  here  involved  was  very  ably  and  elaborately  argued 
when  First  Nat.  Bank  v.  Bullard,  20  Mont.  118,  was  before  this 
court,  as  stated  therein  by  the  learned  author  in  the  opinion. 
An  able  and  exhaustive  argument  was  also  made  by  distin- 
guished counsel  on  a  petition  for  a  rehearing  in  that  case,  which, 
upon  due  consideration,  we  felt  compelled  to  deny.  It  is  not  de- 
nied now,  nor  at  any  time  has  it  been  denied,  by  counsel,  that 
this  court  followed  the  "more  modem  and  best-reasoned  deci- 
sions" and  authorities  in  the  conclusion  we  reached  in  First  Nat. 
Bank  v.  Bullard,  20  Mont.  118. 

The  argument  of  counsel  for  the  respondent  is,  in  effect,  that 
this  court  is  absolutely  bound  by  the  construction  given  these 
statutes  by  the  Minnesota  court,  because  the  statutes  were  bor- 
rowed from  that  state  after  being  construed  by  its  court;  the 
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construction  given  becoming  a  part  of  the  statntes  when  adopted! 
by  our  legislature. 

We  admit  "that  the  construction  put  upon  statutes  by  the- 
courts  of  the  state  from  which  they  are  borrowed  is  entitled  ta^ 
respectful  consideration,  and  that  only  strong  reasons  will  war- 
rant a  departure  from  it*':  Endlich  on  Interpretation  of  *^***' 
Statutes,  sec.  371.  Our  court  has  always  followed  this  rule. 
But  we  do  not  admit  that  such  construction  of  borrowed  stat- 
utes should  prevail  when  not  in  harmony  with  the  spirit  and  pol- 
icy of  our  own  legislation  and  decisions:  Endlich  on  Interpreta- 
tion of  Statutes,  sec.  371. 

While  it  is  true  that  Whitaker  v.  Rice,  9  Minn.  13,  86  Am.  Dec, 
78,  construed  the  statutes  under  discussion,  still  it  cannot  be  de- 
nied that  the  court,  in  arriving  at  its  conclusion,  was  largely  con- 
trolled by  the  language  of  Lord  Mansfield  in  Whitcomb  v.  Whit- 
ing, 2  Doug.  652  (decided  in  1781),  to  wit:  "Payment  by  one  is 
payment  for  all,  the  one  acting  virtually  as  agent  of  the  rest; 
and  in  the  same  manner  an  admission  by  one  is  an  admission  by 
all,  and  the  law  raises  the  promise  to  pay  when  the  debt  is  ad- 
mitted to  be  due.'' 

In  Willoughby  v.  Irish,  35  Minn.  63,  59  Am.  Rep.  297,  the  su- 
preme court  of  Minnesota  completely  overruled  Whitaker  v. 
Rice,  9  Minn.  13,  86  Am.  Dec.  78,  and  repudiated  the  doctrine 
declared  by  Lord  Mansfield  in  Whitcomb  v.  Whiting,  2  Doug. 
652,  upon  which  the  decision  is  so  largely  predicated. 

In  Willoughby  v.  Irish,  35  Minn.  63,  59  Am.  Rep.  297,  which 
overruled  Whitaker  v.  Rice,  9  Minn.  13,  86  Am.  Dec.  78,  the 
supreme  court  of  Minnesota  said:  "Recurring  to  the  pivotal 
point  in  this  case,  if  there  must,  then,  be  a  new  promise,  express 
or  implied,  to  sustain  an  action,  can  one  of  several  joint  debtors, 
from  the  mere  fact  of  the  existence  of  the  joint  liability,  and 
.  having  no  authority  in  respect  to  each  other,  except  such  as  re- 
sults from  that  relationship,  by  his  own  several  act  or  agreement 
create  or  renew  a  liability  as  against  all  such  debtors  for  a  debt 
otherwise  barred  by  limitation?  Logically,  and  upon  principle, 
there  can  be  but  one  answer  to  this  question.  No  such  author- 
ity or  agency  exists,  or  can  be  implied,  from  the  joint  contract, 
as  will  authorize  one  to  act  for  and  bind  the  others,  so  as  to 
renew  or  extend  their  liability.  Where  the  relation  is  merely 
that  of  joint  debtors,  neither  is  the  agent  of  the  other  to  make 
a  new  contract  with  the  creditor,  or  to  bind  the  others  by  a  new 
promise  changing  or  affecting  their  legal  rights,  or  giving  such 
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creditor  a  right  of  action  against  them  which  he  would  not 
otherwise  have.  And  nothing  can  be  added  to  the  exhaustive 
***  and  satisfactory  discussion  of  the  subject  in  Bell  v.  Morri- 
«on,  1  Pet.  351,  and  Van  Keuren  v.  Parmelee,  2  N.  Y.  623,  51 
Am.  Dec.  322,  and  notes;  Shoemaker  v.  Benedict,  11  N.  Y.  176, 

•62  Am.  Dec.  95 In  Bell  v.  Morrison,  1  Pet.  351,  the  debt 

had  already  been  barred  when  the  new  promise  was  alleged  to 
have  been  made,  and  a  further  distinction  is  suggested  between 
cases  of  that  class  and  those  where  payments  or  new  promises 
have  been  made  before  the  statute  has  run;  and  upon  this  dis- 
tinction Judge  Denio  grounds  his  dissent  in  Shoemaker  v.  Ben- 
edict, 11  N.  Y.  176,  62  Am.  Dec.  95.  But  it  is  founded  upon  no 
principle.  If  the  agency  exists  in  one  case,  it  must  in  the  other, 
and  the  same  authority  is  required  to  bind  one  joint  debtor,  by 
the  promise  or  partial  payment  of  his  codebtor,  before  as  after 
the  six  years  have  elapsed." 

It  may  be  said  in  reply  to  this,  that  when  Willoughby  v.  Irish, 
35  Minn.  63,  59  Am.  Rep.  297,  was  decided,  the  legislature  of 
Minnesota  had  changed  the  statutes  from  what  they  were  when 
Whitaker  v.  Eice,  9  Minn,  13,  86  Am.  Dec.  78,  was  decided,  and 
that  we  have  the  original  statutes,  and  are  bound  by  the  con- 
struction given  them  in  Whitaker  v.  Rice,  9  Minn.  13,  86  Am. 
Dec.  78.  It  is  true  that  Willoughby  v.  Irish,  35  Minn.  63,  59 
Am.  Rep.  297,  was  decided  under  the  amended  statutes.  But  it 
is  also  true  that  Willoughby  v.  Irish,  35  Minn.  63,  59  Am.  Rep. 
297,  repudiates  the  doctrine  of  agency  or  authority  of  the  joint 
debtors  to  bind  each  other  by  part  payment,  announced  as  the 
basis,  largely,  of  the  opinion  in  Whitaker  v.  Rice,  9  Minn.  13, 
86  Am.  Dec.  78,  which  doctrine  is  now  without  the  indorsement 
of  the  best  authorities,  and,  perhaps,  would  long  since  have  been 
discarded  entirely,  had  it  not  owed  its  paternity,  as  well  as 
weight,  to  the  great  name  of  Mansfield. 

The  Minnesota  situation  may,  therefore,  be  said  to  be  this: 
In  Whitaker  v.  Eice,  9  Minn.  13,  86  Am.  Dec.  78,  decided  in 
1864,  the  supreme  court  of  that  state,  under  statutes  just  like  the 
Montana  statutes,  held  that  a  part  payment  of  an  obligation  by 
-one  joint  debtor  prevented  the  running  of  the  statute  as  to  all. 
This  decision,  while  construing  the  statutes  then  in  force,  was 
based  largely  on  the  theory  that  all  the  joint  debtors  were  airents 
ioT  each  other,  and  had  authority  to  extend  the  joint  liability  as 
to  all  by  such  partial  payments  without  the  consent,  knowledge, 
•or  ^^**  ratification  of  their  comakers.  Willoughby  v.  Irish,  35 
3Iinn.  63,  59  Am.  Eep.  297,  which  was  decided  under  the  stat- 


March,  1898.]  Oleson  v.  Wilson.  643 

utes  as  amended,  wholly  repudiates  the  doctrine  of  the  agency 
of  the  comakers,  and  their  authority  to  bind  each  other,  as  an- 
nounced in  Whitaker  y.  Eice,  9  Minn.  13,  86  Am.  Dec.  78.  So 
that,  while  Willoughby  v.  Irish,  35  Minn.  63,  59  Am.  Eep.  297, 
was  rendered  under  different  statutes  than  those  construed  in 
Whitaker  v.  Eice,  9  Minn.  13,  86  Am.  Dec.  78,  it  also  wholly 
overrules  and  repudiates  the  principle  upon  which  Whitaker  v. 
Eice,  9  Minn.  13,  86  Am.  Dec.  78,  was  so  largely  based;  and,  if  | 
the  supreme  court  of  Minnesota  is  not  bound  by  the  principle' 
announced  in  Whitaker  v.  Eice,  9  Minn.  13,  86  Am.  Dec.  78,  we 
ought  not  to  be.  Why  should  we  be  held  to  a  construction  on 
Minnesota  statutes  which  have  been  overruled  and  discarded  by 
that  state's  own  supreme  court? 

But  we  deem  it  useless  to  consider  this  question  at  any  greater 
length.  It  must  be  conceded  that  the  decision  in  First  Nat. 
Bank  v.  Bullard,  20  Mont.  118,  is  in  harmony  with  the  best 
recent  decisions  and  authorities  on  this  question,  and  we  do  not 
feel  constrained  to  depart  from  the  rule  therein  announced:  See 
Cowhick  V.  Shingle,  5  Wyo.  87,  ante,  p.  17;  Steele  v.  Souder,  20 
Kan.  39. 

There  is  some  discussion  as  to  when  the  note  sued  on  became 
due,  counsel  for  respondent  contending  it  did  not  become  due, 
as  to  appellant,  until  thirty  days  after  demand,  and  that  no 
demand  was  made  of  him  until  the  eighth  day  of  September, 
1894.  We  think  plaintiff  was  bound  to  make  demand  in  a  rea- 
sonable time.  The  plaintiff  could  not  indefinitely  prolong  the 
time  in  which  he  might  sue  by  voluntarily  failing  to  do  the 
things  he  was  required  to  do  before  an  action  could  be  brought. 
We  think  he  was,  at  any  rate,  required  to  demand  payment  be- 
fore the  right  of  action  was  barred  by  the  statute:  Story  on 
Promissory  Notes,  sees.  207,  208;  Tiedeman  on  Commercial  Pa- 
per, sec.  296;  Hintrager  v.  Traut,  69  Iowa,  746;  Palmer  v.  Pal- 
mer, 36  Mich.  487;  24  Am.  Eep.  605;  Keithler  v.  Foster,  22 
Ohio  St.  31. 

We  think  there  is  no  merit  in  the  contention  of  respondent 
that  this  appeal  should  be  dismissed  because  no  notice  thereof 
was  given  to  defendant  Charles  E.  Severance.  Severance  was 
*"*^  not  an  adverse  party  to  appellant,  in  the  sense  that  he  was 
entitled  to  notice. 

The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  district  court  to  enter  judgment 
in  favor  of  the  appellant. 

Hunt,  J.,  concurs. 
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MR.  JUSTICE  PIGOTT  dissented  and  maintained  that  the  deci- 
sion in  First  Nat.  Bank  v.  Bullard,  20  Mont.  118,  as  well  as  in  the 
principal  case  was  erroneous.  He  said:  "The  rule  declared  in  First 
Nat.  Bank  v.  Bell  etc.  Min.  Co.,  8  Mont.  46,  is  that,  when  a  par- 
ticular statute  has  been  adopted  in  this  state  from  the  statutes  of 
another,  after  a  judicial  Interpretation  has  been  placed  upon  it  by 
the  parent  state,  the  courts  of  this  state  are  bound  by  the  inter- 
pretation or  construction  of  the  courts  of  the  state  whence  it  was 
adopted,  unless  the  circumstances  of  the  people  of  this  state  are  so 
different  as  to  require  the  application  of  another  rule.  To  the  same 
effect  is  Territory  v.  Stears,  2  Mont.  324.  At  page  330,  the  court 
say:  'Our  statute  is  a  re-enactment  of  that  of  California,  and  the 
construction  placed  upon  it  by  the  California  courts  might  be  said 
to  be  enacted  with  the  statute.'  The  same  principle  is  announced 
in  Llndley  v.  Davis,  6  Mont.  453;  Stackpole  v.  Hallahan,  16  Mont. 
40;  Murray  v.  Heinze,  17  Mont.  353;  State  v.  O'Brien,  18  Mont.  1: 
State  V.  Butte  City  Water  Co.,  18  Mont.  199;  56  Am.  St.  Rep.  574; 

and  in  Largely  v.  Chapman,  18  Mont.  563 The  provisions  of 

section  54  of  the  Compiled  Statutes  were  peculiar  to  three  states- 
Minnesota,  Oregon,  and  Montana.  In  Partlow  v.  Singer,  2  Or.  307, 
and  Sutherlin  v.  Roberts,  4  Or.  378,  a  statute  of  Oregon  Identical 
with  section  54  of  the  Compiled  Statutes  received  careful  and  thor- 
ough consideration,  and  was  interpreted  as  in  Whitaker  v.  Rice, 
9  Minn.  13,  86  Am.  Dec.  78.  The  supreme  court  of  the  United 
States  In  Cross  v.  Allen,  141  U.  S.  528,  treated  the  subject  upon 
principle,  and  with  reference  to  the  Oregon  statute,  but  without 
relying  upon  the  judicial  construction  of  the  law  by  the  courts  of 
that  state,  and  held  to  the  Minnesota  Interpretation.  The  reasons 
advanced  by  these  courts  are  cogent,  and,  to  my  mind,  unanswer- 
able. It  seems  to  me  that  this  court  has.  In  the  BuUaxd  case  and 
the  one  at  bar,  practically  eliminated  section  54  of  the  Compiled 
Statutes  from  the  statutes,  by  refusing  to  give  effect  to  Its  clear 
language  and  unmistakable  Import  I  am  satisfied  that  section  53 
of  the  Compiled  Statutes  was  Intended  for  one  purpose,  and  that 
section  54  was  designed  for  another  and  different  puri)ose.  If  the 
majority  opinion  be  correct,  I  cannot  conceive  why  section  54  of 
the  Compiled  Statutes  was  enacted,  since  section  53  Is,  In  the 
opinion  of  the  court,  ample  for  all  the  ends  intended  to  be  attained 
by  the  other  section. 

"Stare  decisis  ought  not  to  be  applied,  for  the  error  may  be  now 
corrected  without  Injury  or  hardship,  It  being  apparent  that,  since 
the  decision  In  the  Bullard  case,  no  rights  can  have  arisen  In  favor 
of  makers  of  promissory  notes  which  could  be  affected  by  over- 
ruling the  doctrine  there  announced.  The  privilege  of  defeating 
a  just  debt  by  Interposing  the  defense  of  the  statute  of  limitations 
is  not  a  vested  right:  Campbell  v.  Holt,  115  U.  S.  620.  For  these 
reasons,  I  think  the  judgment  should  be  afflrmed." 


LIMITATIONS  OF  ACTIONS-NEGOTIABLE  INSTRUMENTS. 

A  payment  by  one  joint  debtor  or  an  extension  of  time  procured 
by  him,  without  the  knowledge,  assent,  or  subsequent  ratification 
by  the  other,  does  not  stop  the  running  of  the  statute  of  llmita- 
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tions  as  to  the  latter.  Hence,  such  acts,  by  one  joint  debtor  on  a 
promissory  note,  will  not  keep  the  note  alive  against  his  codebtor: 
Boynton  v.  Spafford,  162  111.  113;  53  Am.  Sr.  Rep.  274,  and  note, 
showing  the  conflict  of  authority  upon  this  question.  In  accord 
with  the  principal  case  are:  Powers  v.  Southgate,  15  Vt.  471;  40 
Am.  Dec.  691;  Campbell  v.  Brown,  86  N.  C.  376;  41  Am.  Rep.  464; 
Bush  V.  Stowell,  71  Pa.  St.  208;  10  Am.  Rep.  694;  monographic  note 
to  Beitz  V.  Fuller.  10  Am.  Dec.  697.  Contra,  Austin  v.  Bostwick, 
9  Conn.  496;  25  Am.  Dec.  42;  Coit  v.  Tracy,  «  Conn.  268;  20  Am. 
Dec.  110. 

STATUTES  ADOPTED  FROM  ANOTHER  STATE— CON- 
STRUCTION.—If  a  clause  Is  taken  from  the  constitution  or  statute 
of  another  state  it  is  deemed  to  have  the  meaning  given  by  the 
courts  of  that  state:  Laporte  v.  Gamewell  etc.  Tel.  Co.,  146  Ind. 
466;  58  Am.  St.  Rep.  359,  and  note;  State  v.  Chandler,  132  Mo.  155; 
L.j  Am.  St.  Rep.  483;  yet  such  interpretation  can  never  amount  to 
more  than  persuasive  authority  as  to  the  true  intent  and  meaning 
of  the  statute,  and  the  proper  application  of  its  terms;  or  be  per- 
mitted to  prevail  against  the  general  policy  of  the  laws  and  the 
practice  of  the  country  of  its  adoption:  Pratt  v.  Miller,  109  Mo. 
78;  32  Am.  St.  Rep.  656,  and  note. 

NEGOTIABLE  INSTRUMENTS— LIMITATIONS  OF  ACTIONS. 
It  is  generally  held  that  where  a  note  is  payable  upon  demand, 
the  statute  of  limitations  runs  from  its  date,  and  not  from  actual 
demand:  Wenman  v.  Mohawk  Ins.  Co.,  13  Wend.  267;  28  Am.  Dec. 
464,  and  note;  Smith  v.  Bythewood,  Rice,  245;  33  Am.  Dec.  111. 
This  is  true  as  to  a  note  whereon  a  right  of  action  accrues  with- 
out demand:  Kraft  v.  Thomas,  123  Ind.  513;  18  Am.  St.  Rep.  345, 
and  note;  although  it  is  held  that  the  statute  does  not  begin  to  run 
against  an  indorsee  of  a  promissory  note,  payable  on  demand,  un- 
til the  expiration  of  a  reasonable  time  after  he  receives  the  note: 
Mudd  v.  Harper,  1  Md.  110;  54  Am.  Dec.  644. 


Shaeman  V.  HuoT. 

[20  MONTANA,  656.] 

ATTACHMENT— TIME  OF  ISSUANCE  OF  WRIT.— A  writ 
of  attachment  issued  before  the  summons  Is  not  merely  voidable, 
but  void,  under  a  statute  providing  that  "the  plalntlfif,  at  the  time 
of  issuing  the  summons,  or  at  any  time  afterward,  may  have  the 
property  of  the  defendant  attached." 

SUMMONS— SIGNATURE  OF  CLERK.— A  statute  providing 
that  summons  must  be  "signed  by  the  clerk  and  Issued  under  the 
seal  of  the  court"  is  mandatory,  and  to  render  a  summons  valid, 
it  must  be  signed  by  the  clerk.  His  signature  is  a  matter  of  sub- 
stance and  a  fundamental  part  of  the  summons. 

WRITS— AMENDMENT  OF.— A  void  jurisdictional  writ  or 
process  cannot  be  amended. 

APPELLATE  PRACTICE—APPEAL  FROM  ORDER.— An 
order  amending  a  summons  is  no  part  of  the  record  on  an  appeal 
from  a  prior  order  discharging  an  attachment,  and  cannot  be  re- 
viewed by  the  appellate  court. 

Hartman  Brothers  &  Stewart,  for  the  appellant. 

Luce  &  Luce,  for  the  respondents. 
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SS6  piGOTT,  J.  These  are  appeals  from  two  separate  ordera 
discharging  a  writ  of  attachment. 

From  the  transcript  in  No.  1068  it  appears  that  the  plaintiff 
filed  her  complaint  on  February  25,  1897,  and  that  the  sheriff 
thereupon  received  a  certain  paper,  which  gave  the  title  of  the 
cause  and  the  style  of  the  action,  and  proceeded  thus: 

"The  state  of  Montana  to  the  above-named  defendant:  You 
are  hereby  summoned  to  answer  the  complaint  in  this  action 
which  is  filed  in  the  ofl&ce  of  the  clerk  of  this  court,  a  copy  of 
which  is  herewith  served  upon  you,  and  to  file  your  answer  and 
serve  a  copy  thereof  upon  the  plaintiff's  attorney  within  twenty 
days  after  the  service  of  this  summons,  exclusive  of  the  day  of 
service;  and,  in  case  of  your  failure  to  appear  or  answer,  judg- 
ment will  be  taken  against  you  by  default,  for  the  relief  de- 
manded in  the  complaint. 

"Witness  my  hand  and  the  seal  of  said  court,  this  25th  day  of 
February,  1897.  , 

"[Seal  of  Court]  "Clerk." 

The  clerk  then  issued  a  writ  of  attachment  against  the  de- 
fendant, and  the  sheriff,  on  February  26th,  delivered  to  the  de- 
fendant a  copy  of  the  foregoing  supposed  summons,  and  also 
delivered  to  him  a  copy  of  the  complaint.  On  the  same  day,  the 
sheriff  executed  the  writ  of  attachment  upon  the  property  of  the 
defendant.  On  March  4th,  the  defendant,  appearing  specially, 
moved  the  court  to  discharge  the  writ  of  attachment  on  the 
ground  that  the  issuance  of  a  summons  had  not  accompanied  or 
preceded  the  writ.  The  court  discharged  the  writ,  and  dissolved 
the  attachment.     From  this  order,  the  plaintiff  appeals, 

In  No.  1076  it  appears  that  the  intervenor,  Eukes,  on  March 
1,  1897,  commenced  an  action  against  defendant,  and  that  the 
sheriff  executed  a  writ  of  attachment,  issued  in  that  '*''''  case 
upon  the  same  property  seized  by  him  in  Sharman  against  Huot. 
Eukes  moved  the  discharge  of  the  writ,  and  a  dissolution  of  the 
attachment  in  the  Sharman  case,  upon  the  grounds  stated  in 
defendant's  motion  for  the  same  purpose  in  that  case.  The 
court  granted  the  motion  of  Eukes,  and  plaintiff  again  appeals. 

We  are  of  the  opinion  that  the  district  court  properly  dis- 
charged the  writ  of  attachment. 

Section  890  of  the  Code  of  Civil  Procedure  provides  that  "the 
plaintiff  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterward,  may  have  the  property  of  the  defendant  attached  as 
security  for  the  satisfaction  of  any  judgment  that  may  be  re- 
covered."    This  statute  was  adopted  from  California,  and  the 


March,  1898.]  Shabman  v.  Huot.  647 

interpretation  it  bore  in  that  state  when  adopted  is  controlling. 
In  Low  V.  Henry,  9  Cal.  552,  the  court  held  that  a  writ  of  at- 
tachment issued  before  the  issuance  of  a  summons  is  void,  and 
that  the  subsequent  issuance  of  the  summons  cannot  give  effect 
to  that  which  was  void  from  the  beginning.  Moreover,  we 
think  there  can  be  no  doubt  upon  principle  that  a  writ  of  attach- 
ment issued  before  the  summons  is,  under  the  statute,  not  void- 
able merely,  but  void. 

Summons  was  not  issued.  The  law,  by  section  632  of  the 
Code  of  Civil  Procedure,  prescribes  the  requisites  of  a  summons. 
It  reads:  "The  summons  must  be  directed  to  the  defendant, 
signed  by  the  clerk,  and  issued  under  the  seal  of  the  court  and 
must  contain:  The  names  of  the  parties  to  the  action,  the  court 
in  which  it  is  brought,  and  the  county  in  which  the  complaint 
is  filed,  and  must  be  substantially  as  follows,"  etc.  The  language 
is  mandatory:  Dyas  v.  Keaton,  3  Mont.  495;  Sawyer  v.  Robert- 
son, 11  Mont.  416;  Lyman  v.  Milton,  44  Cal.  630;  Black  v.  Clen- 
denin,  3  Mont.  47;  Gray  v.  Hawes,  8  CaL  563;  Smith  v.  Aurich, 
6  Colo.  388. 

The  summons  must  be  signed  by  the  clerk.  His  signature  is 
a  matter  of  substance.  It  is  a  fundamental  part  of  the  sum- 
mons.    Without  it  there  is  no  summons. 

In  Sidwell  v.  Schumacher,  99  111.  433,  the  court  said:  ^"^ 
"While  there  is  some  conflict  of  authority  upon  this  subject, 
yet  it  is  believed  that  the  weight  of  the  authority  establishes 
the  proposition  that  where  the  law  expressly  directs  that 
process  shall  be  in  a  specified  form,  and  issued  in  a  particular 
manner,  such  a  provision  is  mandatory,  and  a  failure  on  the  part 
of  the  ofiicial,  whose  duty  it  is  to  issue  it,  to  comply  with  the  law 
in  that  respect,  will  render  such  process  void." 

In  Hernandez  v.  Drake,  81  HI.  38,  it  is  said:  "The  40th  sec- 
tion of  the  chapter  entitled  *Courts*  (Rev.  Stats.  1845,  p.  147) 
provides  that  the  clerks  of  the  circuit  courts  may  issue  process 
in  all  cases  arising  therein,  which  shall  bear  teste  in  the  name  of 
and  be  signed  by  such  clerks,  respectively,  and  be  dated  on  the 
days  on  which  they  issue,  and  be  made  returnable,  according  to 
law.  That  the  writ  must  be  signed  by  the  clerk  is  made  indis- 
pensable by  this  enactment." 

In  Riggs  V.  Bagley,  2  G.  Greene,  383,  the  supreme  court 
of  Iowa,  in  the  course  of  an  opinion  holding  that  a  certain 
writ  was  properly  quashed,  said:  "It  is  true,  as  is  urged,  that 
the  seal  of  the  district  court  proves  itself;  but  it  does  not  of 
itself  prove  that  it  was  affixed  by  the  proper  officer,  or  by  his 
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authority.  The  clerk  is  the  keeper  of  the  seal.  He  alone  ia 
authorized  to  use  it;  and,  upon  affixing  the  seal  officially  in 
any  process,  he  should  attest  the  fact  over  his  signature." 

We  cite  the  following  cases  as  being  either  directly  in 
point  or  lending  support  to  principles  upon  which  these 
views  are  based:  Choate  v.  Spencer,  13  Mont.  127;  40  Am.  St. 
Hep.  425;  Wimbish  v.  Wofford,  33  Tex.  109;  Andrus  v.  Carroll, 
35  Vt.  102;  Gardner  v.  Lane,  3  Dev.  53;  Pendleton  v.  Smith, 
a  W.  Ya.  16;  Laidley  v.  Bright,  17  W.  Va.  779;  Hutchins  v. 
Edson,  1  N.  H.  139;  Reynolds  v.  Damrell,  19  N.  H.  397;  Wiley 
V.  Bennett,  9  Baxt.  581;  Smith  v.  Affanassieffe,  2  Rich.  334; 
Ohapin  v.  Allison,  15  Ohio,  566;  Tibbetts  v.  Shaw,  19  Me.  204; 
Reeder  v.  Murray,  3  Ark.  450;  Stay  ton  v.  Newcomer,  6  Ark. 
451;  44  Am.  Dec.  524;  Wheaton  v.  Thompson,  20  Minn.  196; 
Anderson  v.  Joliett,  14  La.  Ann.  624;  Dexter  v.  Cochran,  17 
Kan.  447;  ^'^^  In  re  Farr,  41  Kan.  276;  Pelham  v.  Edwards, 
45  Kan.  647;  Greenleaf  v.  Mumford,  30  How.  Pr.  30;  Smith  v. 
Hackley,  44  Mo.  App.  614;  United  States  v.  Rose,  14  Fed.  Rep. 
681;  Ripley  v.  Warren,  2  Pick.  592.  The  signature  of  the  clerk 
and  the  seal  of  the  court  are  the  testimonials  by  which  the  au- 
thenticity of  the  summons  is  made  to  appear:  Shepherd  v.  Lane, 
2  Dev.  148. 

It  is  insisted,  however,  that  the  summons  in  question  may 
be  amended.  Section  774  of  the  Code  of  Civil  Procedure  does 
not  confer  power  upon  the  court  to  amend  a  void  jurisdictional 
writ  or  process.  Here  the  supposed  summons  was  defective 
in  a  material  part,  and  hence  it  is  not  amendable:  United 
States  V.  Rose,  14  Fed.  Rep.  681;  Choate  v.  Spencer,  13 
Mont.  127;  40  Am.  St.  Rep.  425.  There  must  be  a  process  to 
he  amended — something  to  amend  and  amend  by:  United  States 
•v.  Turner,  50  Fed.  Rep.  734;  Witherell  v.  Randall,  30  Me.  168; 
•Joiner  v.  Delta  Bank,  71  Miss.  382.  The  rule  applicable  to  a 
statute  even  more  liberal  with  respect  to  amendments  than  is 
section  774  of  the  Code  of  Civil  Procedure,  is  clearly  stated  by 
"the  supreme  court  of  Wisconsin  in  Whitney  v.  Brunette,  15  Wis. 
>€8,  as  follows:  "It  is  true,  the  statute  of  amendments  then  in 
rforce  was  very  broad  and  liberal.  It  provided  that  the  court 
in  which  any  action  was  pending  might  'amend  any  process, 
'pleading  or  proceeding  in  such  action,  either  in  form  or  sub- 
stance, for  the  furtherance  of  justice,'  etc.  But  I  think  this 
relates  only  to  such  defects  as  do  not  render  the  process  abso- 
lutely void.  There  must  be  something  to  amend,  and  a  void 
writ  is  a  nullity.    To  amend  in  such  a  case  would  be  to  create 


March,  1898.]  Sharman  v.  Huot.  649 

the  writ  anew,  giving  it  a  retroactive  effect:  Bunn  v.  Thomas, 
2  Johns.  190;  Burk  v.  Barnard,  4  Johns.  309;  Bell  v.  Austin, 
13  Pick.  90;  Cramer  v.  Van  Alstyne,  9  Johns.  386;  Chandler  v. 

Brecknell,  4  Cow.  49;  Kyles  v.  Ford,  2  Eand.  4 A  still 

further  answer  is  that,  if  a  void  writ  can  be  helped  at  all  by 
amendment,  it  should  only  be  allowed  that  effect  as  between 
the  parties  to  the  proceeding,  and  not  so  as  to  cut  off  interme- 
diate rights  acquired  by  third  parties:  Witte  v.  Meyer,  11  Wis. 
300,  and  cases  cited."  We  approve  the  doctrine  there  an- 
nounced. 

6«o  rpj^e  transcripts  disclose  that  the  court  discharged  the 
writ  of  attachment,  and  then  sustained  appellant's  motion  to 
amend  the  summons.  Appellant  contends  that  the  decision 
on  the  motion  last  mentioned  is  the  law  of  the  case,  and  con- 
trolling. We  are  of  a  contrary  opinion.  The  appeals  are  from 
the  orders  discharging  the  writ.  The  order  granting  leave  to 
amend  the  summons,  while  included  in  the  transcript,  is  not 
one  of  the  papers  required  by  section  1737  of  the  Code  of  Civil 
Procedure,  to  be  certified  to  this  court,  and  is  therefore  no  part 
of  the  record  on  appeal.    It  is  not  before  us. 

The  orders  appealed  from  are  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concurs. 


ATTACHMENT— ISSUANCE  OF  BEFORE  SUMMONS.— Under 
a  statute  allowing  the  plaintiff  "at  the  time  of  issuing  the  summons, 
or  at  any  time  afterward,"  to  have  the  property  of  the  defendant 
attached,  the  summons  must  be  issued  at  the  time  of,  or  prior  to, 
the  issuance  of  the  writ  of  attachment.  If  the  writ  is  Issued  be- 
fore the  summons,  It  is  void:  White  v.  Johnson,  27  Or.  282;  50  Am. 
St,  Rep.  726,  and  note. 

PROCESS— JURISDICTIONAL  DEFECTS  IN.— A  writ,  issued 
from  a  court  having  a  seal,  is  void,  unless  attested  thereby: 
Choate  v.  Spencer,  13  Mont.  127;  40  Am.  St.  Rep.  425,  and  extended 
note  on  Jurisdictional  defects  In  process:  See  Parker  v.  Barker,  43 
N.  H.  35;  80  Am.  Dec.  130. 

PROCESS— AMENDMENT  OF.— All  voidable  process  can  be 
made  perfect  by  proper  amendment,  but  void  process  cannot  be; 
Durham  v.  Heaton,  28  111.  264;  81  Am.  Dec.  275.  The  true  test  of 
void  process  occasioned  by  an  Irregularity,  is  that  the  Irregularity 
must  be  In  the  process  Itself  or  in  the  mode  of  issuing  It;  Byers 
V.  Fowler,  12  Ark.  218;  54  Am.  Dec.  271.  See  Bank  of  Missouri  v. 
Matson,  26  Mo.  243;  72  Am.  Dec.  208;  Woodcock  v.  Bennet,  1  Cow. 
711;  13  Am.  Dec.  568. 
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NEW  YORK. 


Athbeton  V,  Atherton. 

[166  New  Yobk,  129.] 

DIVOBOBS  GRANTED  IN  ANOTHER  STATE.— A  divorce 
entered  In  another  state  against  a  resident  of  the  state  of  New 
York  In  a  suit  In  which  the  defendant  did  not  appear,  In  which  pro- 
cess was  not  served  on  her  within  the  state  wherein  the  decree  was 
rendered,  is  void  as  against  her  in  New  York,  though  the  plaintiff 
was,  and  always  had  been,  a  resident  of  the  state  in  which  he  so 
procured  his  divorce,  and  the  defendant  was  also  a  resident  of  that 
state  during  the  time  she  lived  with  him  as  his  wife,  she  having, 
however,  returned  to,  and  become  a  resident  of,  New  York  before 
the  suit  for  divorce  was  commenced. 

HUSBAND  AND  WIFE— DOMICILE  OF  THE  WIFE  IS 
NOT  NECESSARILY  THAT  OF  THE  HUSBAND.— The  matri- 
monial domicile  of  the  wife  is  usually  that  of  the  husband,  but  If 
she  Is  justified  in  leaving  him  because  his  conduct  has  been  such 
as  to  entitle  her  to  a  divorce,  and  she  thereupon  does  leave  him 
and  go  Into  another  state  for  the  purpose  of  there  permanently 
residing,  she  acquires  a  domicile  in  the  latter  sta/te. 

THE  JURISDICTION  OF  A  COURT  OF  ANOTHER  STATE 
In  which  a  judgment  has  been  entered  is  always  open  to  inquiry 
In  the  courts  of  this  state,  and  If  the  court  has  exceeded  Its  juris- 
diction, or  has  not  obtained  jurisdiction  of  the  parties,  the  proceed- 
ings are  void. 

A  DECREE  OF  DIVORCE  GRANTED  AGAINST  A  WIFE 
in  a  state  of  which  she  was  not  a  resident  at  the  time  of  the  com- 
mencement of  the  suit,  and  when  she  was  not  served  with  process 
In  the  state,  and  did  not  submit  herself  to  the  jurisdiction  of  its 
courts,  cannot  prevent  her  from  prosecuting  with  success,  In  the 
courts  of  this  state,  a  suit  against  her  husband  to  obtain  a  divorce 
from  him  because  of  his  cruel  and  inhuman  treatment  of  her. 

HUSBAND  AND  WIFE  —  AGREEMENT  BETWEEN, 
WHEN  SET  ASIDE  BY  SUBSEQUENT  PROCEEDINGS.— An 
agreement  between  a  husband  and  wife  recognizing  the  fact  that 
they  had  ceased  to  live  together,  providing  for  the  custody  of  their 
child  and  the  amount  he  Is  to  pay  for  its  and  her  support,  and  that 

(650) 
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divorce,  or  second  marriage  of  either  party  is  to  terminate  It,  mast 
be  regarded  as  mutually  abandoned  by  the  parties  when  each  has 
prosecuted  a  suit  against  the  other  for  divorce;  and  the  court  Is 
therefore  authorized,  In  a  suit  by  her  against  him,  to  make  such 
decree  as  may  be  deemed  proper  respecting  alimony  and  the  cus- 
tody of  the  child. 

Alex.  P.  Humphrey  and  Simon  W.  Kosendale,  for  the  appel- 
lant. 

William  Keman  and  A.  M.  Mills,  for  the  respondent. 

i»*  BAETLETT,  J.  The  defendant  seeks  on  this  appeal  the 
reversal  of  a  judgment  for  limited  divorce  recovered  against 
him  by  his  wife. 

The  judgment  rests  upon  the  finding  of  the  trial  court  that 
the  defendant  had  treated  the  plaintiff  in  such  a  cruel  and 
inhuman  manner  that  it  rendered  it  unsafe  and  improper  for 
her  to  cohabit  with  him  and  justified  her  in  seeking  a  separate 
residence;  it  gives  her  alimony  and  the  custody  of  the  only  child 
of  the  marriage. 

The  plaintiff,  a  young  lady  of  refinement  and  excellent 
social  position,  was  married,  when  twenty-two  years  old,  to  the 
defendant  at  her  father^s  house  in  Clinton,  New  York,  on  the 
seventeenth  day  of  October,  1888.  The  defendant  is  a  young 
man  of  good  family,  a  native  of  Kentucky,  and  at  the  time  of 
his  marriage  resided  with  his  parents  at  the  city  of  Louisville. 
After  the  wedding  trip  the  plaintiff  and  defendant  took  up 
their  residence  at  the  house  of  defendant's  parents.  On  the 
8th  of  January,  1890,  a  daughter  was  born,  and  is  the  only 
issue  of  the  marriage. 

On  the  3d  of  October,  1891,  the  plaintiff  left  her  husband's 
house  permanently,  taking  the  child  with  her.  On  the  tenth 
day  of  October,  1891,  and  before  her  departure  for  the  state 
of  New  York,  the  plaintiff,  her  trustee,  and  the  defendant, 
with  the  advice  of  counsel,  entered  into  a  certain  agreement 
that  will  be  referred  to  later.  Immediately  thereafter  the 
plaintiff  departed  from  the  commonwealth  of  Kentucky  and 
came  to  the  state  of  New  York  with  the  intention,  as  the  trial 
court  finds,  of  changing  her  residence  and  domicile  from  Ken- 
tucky to  New  York. 

In  the  month  of  December,  1892,  the  defendant  commenced 
an  action  against  plaintiff  in  Kentucky  for  an  absolute  divorce, 
alleging  that  she  had  abandoned  him  in  the  month  of  October, 
1891,  without  fault  on  his  part,  and  such  abandonment  had 
continued  uninterruptedly  for  the  period  of  more  than  one  year. 
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Under  the  statutes  of  Kentucky  the  proof  of  this  state  of 
facts  entitles  a  plaintiff  to  a  decree  dissolving  the  bonds  of 
*^  matrimony.  The  defendant  was  not  served  with  process  in 
Kentucky  nor  did  she  appear  in  the  action. 

The  decree  of  divorce  was  obtained  upon  the  assumption 
that  the  defendant  was  a  resident  of  Kentucky  who  had  been 
absent  therefrom  for  four  months,  and  could,  therefore,  receive 
notice  of  commencement  and  pendency  of  the  action  by  a  desig- 
nated constructive  process. 

The  plaintiff  made  his  formal  proofs,  and  in  the  absence  of 
the  defendant  the  Kentucky  decree  was  entered  about  March 
14,  1893. 

The  wife  began  the  present  action  for  a  limited  divorce  on 
the  ground  of  cruel  and  inhuman  treatment  in  January,  1893, 
and  the  trial  court  rendered  judgment  in  her  favor  in  June, 
1893.  The  husband  appeared  in  this  case,  was  represented 
by  able  Kentucky  and  New  York  counsel,  and  the  issues  were 
thoroughly  tried. 

The  principal  question  presented  by  this  appeal  is  whether 
the  Kentucky  decree  is  a  bar  to  this  action,  the  defendant 
having  set  it  up  in  his  answer.  The  plaintiff  attacked  this 
decree  on  the  ground  that  it  was  entered  by  a  court  having 
no  jurisdiction  of  her  person,  she  being  at  the  time  the  Ken- 
tucky action  was  begun  and  the  decree  therein  entered,  a  resi- 
dent of  the  state  of  New  York. 

On  the  other  hand,  the  defendant  insisted  that  his  wife  wa? 
at  the  time  referred  to  a  resident  of  Kentucky  and  consequently 
bound  by  the  decree.  This  was  one  of  the  issues  tried  and  de- 
cided in  favor  of  the  wife. 

The  learned  counsel  for  the  defendant  from  Kentucky  arguecT 
with  great  earnestness  and  ability  that  the  matrimonial  domi- 
cile of  the  wife  is  that  of  her  husband,  and  consequently  we 
are  compelled  by  the  constitution  of  the  United  States  to  give 
full  faith  and  credit  to  the  decree  in  her  husband's  favor:  Const., 
art.  4,  sec.  1.  In  view  of  the  fact  that  we  have  a  finding  fix- 
ing the  wife's  domicile  in  this  state,  we  are  of  opinion  the  Ken- 
tucky decree  is  void  as  to  her  under  the  law  as  well  settled  in 
this  jurisdiction. 

It  is  undoubtedly  true  that  the  matrimonial  domicile  of  the 
*"'*  wife  is  that  of  her  husband,  but  this  general  rule  haa  ita 
exceptions. 
In  this  case  we  have  the  finding  that  the  plaintiff  was  juati- 
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fied  in  leaving  her  husband,  and  that  her  sole  reason  for  so  do- 
ing was  his  cruel  and  inhuman  treatment. 

This  court  said  in  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep. 
129,  in  speaking  of  the  general  rule  as  to  the  wife's  domicile,  at 
page  242:  "There  are,  however,  exceptions  to  the  rule,  one  of 
which  is  invoked  by  the  plaintiff  in  this  suit,  so  that  in  certain 
cases  a  married  woman  may  have  a  domicile  in  another  jurisdic- 
tion than  that  of  her  husband.  This  is  so,  when  they  are  living 
aparc  under  a  judicial  decree  of  separation,  or  when  the  conduct 
of  the  husband  has  been  such  as  to  entitle  the  wife  to  an  abso- 
lute or  limited  divorce.  She  may  acquire  a  separate  domicile 
whenever  it  is  necessary  for  her  to  do  so.  But  the  right  to  do 
so  springs  from  the  necessity  for  its  exercise.** 

In  the  case  at  bar  we  have  the  undoubted  right  of  the  plain- 
tiff to  change  her  domicile  under  this  rule,  followed  up  by  the 
finding  that  she  did  so  change  it  to  the  state  of  New  York. 

It  has  been  held  in  many  cases  that  the  jurisdiction  of  the 
court  of  another  state  in  which  judgment  has  been  rendered, 
is  always  open  to  inquiry  in  the  courts  of  this  state;  and  if 
that  couri;  has  exceeded  its  jurisdiction,  or  has  not  obtainecl 
jurisdiction  of  the  parties,  the  proceedings  are  void:  Kerr  v. 
Kerr,  41  K  Y.  272;  Hoffman  v.  Hoffman,  46  N.  Y.  30;  7  Am. 
Hep.  299;  Hunt  v.  Hunt,  72  N.  Y.  217;  28  Am.  Rep.  129;  Peo- 
ple V.  Baker,  76  >^.  Y.  78;  32  Am.  Rep.  274;  O'Dea  v.  O'Dea, 
101  N.  Y.  23;  Jones  v.  Jones,  108  N.  Y.  415;  2  Am.  St.  Rep. 
447;  De  Meli  v.  De  Meli,  120  N.  Y.  485;  17  Am.  St.  Rep.  652; 
Rigney  v.  Eigney,  127  N.  Y.  408;  24  Am.  St.  Rep.  462;  Williams 
V.  Williams,  13o"k  Y.  193;  27  Am.  St.  Rep.  517. 

We  have  carefully  examined  the  evidence  and  have  reached 
the  conclusion  that  the  findings  of  the  trial  couri;  as  to  the 
issues  of  domicile  of  the  plaintiff  and  the  cruel  and  inhuman 
treatment  by  defendant  of  his  wife  are  not  without  evidence 
to  support  them,  and  because  of  their  affirmance  by  the  general 
term  they  are  binding  upon  this  court. 

It,  therefore,  follows  upon  the  facts  and  the  law,  that  the 
Kentucky  judgment  is  not  a  bar  to  this  action. 

^^'^  It  remains  for  us  to  consider  the  appellant's  points  based 
on  the  alleged  effect  of  the  agreement  entered  into  by  the  plain- 
tiff, her  trustee,  and  the  defendant  just  prior  to  plaintiff's  final 
departure  from  Kentucky. 

This  agreement  bears  date  October  10,  1891.  We  do  not  re- 
gard this  instrument  as  technically  articles  of  separation  be- 
tween husband  and  wife,  but  rather  an  agreement  to  provide  for 
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the  best  interests  of  the  child,  made  in  contemplation  of  the  fact 
that  the  parents  had  separated  and  were  to  live  in  different 
jurisdictions. 

The  opening  recitation  of  the  agreement  refers  to  the  parties 
as  "having  ceased  to  live  together  as  man  and  wife,  without  in 
any  way  acknowledging  upon  whom  is  the  fault,  or  condoning 
the  conduct  of  the  one  or  the  other  which  has  led  to  the  exist- 
ing state  of  affairs,  or  preventing  any  consequences  which  may 
follow,  or  right  which  may  arise  to  either  party  if  such  status 
shall  continue."  This  language  makes  it  clear  that,  while  the 
separation  was  recognized  as  a  fact,  the  agreement  was  not  to 
prejudice  or  affect  existing  rights  of  either  party  growing  out  of 
that  situation. 

The  recitation  clause  further  states  that  the  parties  desire  to 
provide  for  the  best  interests  of  the  child,  and  with  this  view 
they  have  entered  into  the  agreement.  It  provides  for  the  alter- 
nating custody  of  the  child  by  her  mother  and  the  mother  of 
the  defendant;  the  defendant  obligates  himself  to  pay  five  hun- 
dred dollars  for  maintenance  of  the  child  during  that  portion 
of  the  year  tri  which  she  is  with  her  mother;  the  wife  is  to  receive 
alimony  at  the  rate  of  one  hundred  and  twenty-five  dollars  a 
month,  the  divorce  or  second  marriage  of  either  party  to  ter- 
minate the  agreement;  the  agreement  was  to  continue  as  to  the 
child  until  she  was  fourteen  years  of  age,  and  as  to  her  mother 
until  January  8,  1904;  if  divorce  was  granted,  the  provisions  as 
to  plaintiff  were  to  be  carried  into  the  decree. 

There  are  other  details  not  necessary  to  mention.  "We  are 
of  opinion  that  the  suit  for  absolute  divorce  brought  by  the 
husband  in  Kentucky  in  December,  1892,  and  the  action  for 
limited  divorce  instituted  by  the  wife  in  this  state  in  January, 
*^**  1893,  both  having  proceeded  to  judgment,  may  be  regarded 
as  a  mutual  abandonment  and  termination  of  the  agreement 
Tinder  its  terms,  and  left  the  court  below  free  to  act  as  it  deemed 
proper  respecting  the  alimony  of  the  wife  and  the  custody  and 
maintenance  of  the  child.  The  provision  of  the  agreement  for 
the  wife's  alimony  was  not  carried  into  the  Kentucky  decree, 
but  the  judgment  in  this  action  provides  for  the  same  amount 
of  alimony  per  month  of  one  hundred  and  twenty-five  dollars. 

It  is  unnecessary  for  us  to  consider  any  of  the  questions 
which  are  argued  in  the  briefs,  resting  on  the  assumption  that 
the  agreement  was  in  full  force  and  effect  at  the  time  the  judg- 
ment was  entered  herein  at  trial  term.  The  husband  and  wife 
had  sought  relief  in  the  courts,  and  the  interests  of  the  child 
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were  safe,  with  the  supreme  court  of  this  state  guarding  her 
rights. 

The  judgment  of  the  general  term  should  be  affirmed,  with 
costs. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not  sit- 
ting.   

MARRIAGE  AND  DIVORCE— VALIDITY  OP  DIVORCE  OB- 
TAINED IN  ANOTHER  STATE —Jurisdiction  of  a  court  of  rec- 
ord of  another  state  of  the  subject  of  divorce,  is  a  special  authority 
not  recognized  by  the  common  law,  and  its  power  must  be  shown 
and  must  appear  to  have  been  strictly  pursued:  Kelley  v.  Kelley, 
161  Mass.  Ill;  42  Am.  St.  Rep.  389,  and  note.  A  divorce  granted 
by  such  court  without  jurisdiction  of  the  party  against  whom  the 
decree  is  given,  is  entitled  to  no  credit  In  the  courts  of  a  sister 
state.*  Harding  v.  Alden,  9  Me.  140;  23  Am.  Dec.  549.  See,  as  to 
the  elTect  of  a  foreign  divorce,  the  monographic  note  to  Tolen  v.  To- 
len,  21  Am.  Dec.  747-752.  For  recent  cases  see  Lolier  v.  Gerald, 
1.57  Mass.  42:  34  Am.  St.  Rep.  2.52;  Doerr  v.  Forsythe,  50  Ohio  St. 
726;  40  Am.  St.  Rep.  703;  Harris  v.  Harris.  115  N.  O.  587;  44  Am. 
St.  Rep.  471;  McCreery  v.  Davis,  44  S.  C.  195;  51  Am.  St.  Rep.  794, 
and  notes  thereto. 

MARRIAGE  AND  DIVORCE— DOMICILE  OF  WIFE.— Gener- 
ally  the  domicile  of  the  wife  Is  determined  by  that  of  the  husband: 
Jenness  v.  Jenness,  24  Ind.  355;  87  Am.  Dec.  335.  This  is  so  when 
her  separation  from  him  Is  without  justifiable  cause:  Loker  v.  Ger- 
ald, 157  Mass.  42;  34  Am.  St.  Rep.  252,  and  note.  But  they  may 
have  different  domiciles  under  the  law  regulating  divorces  where 
the  husband  has  forfeited  his  rights  by  misbehavior  and  desertion 
of  his  wife:  Harding  v.  Alden,  9  Me.  140;  23  Am.  Dec.  549;  Jenness 
V.  Jennees,  24  Ind.  355;  87  Am.  Dec.  335. 
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[155  Nkw  York,  201.] 

A  PHYSICIAN  AND  SURGEON  BY  TAKING  OHARGH  OP 
A  CASE  IMPLIEDLY  REPRESENTS  that  he  possesses,  and  the 
law  places  upon  him  the  duty  of  possessing  and  exercising,  that 
reasonable  degree  of  learning  and  slilU  ordinarily  possessed  by 
physicians  and  surgeons  In  the  locality  where  he  practices,  and 
which  Is  ordinarily  regarded  as  necessary  to  qualify  him  to  engage 
In  the  business  of  practicing  medicine  and  surgery. 

A  PHYSICIAN  AND  SURGEON  IS  LIABLE  TO  HIS  PA- 
TIENTS for  any  injury  resulting  from  want  of  the  knowledge  and 
skill  ordinarily  possessed  by  persons  of  his  profession  In  the  lo- 
cality, and  for  a  failure  to  use  his  best  judgment  or  to  exercise 
reasonable  care. 

A  PHYSICIAN  AND  SURGEON  IS  NOT  REQUIRED  TO 
POSSESS  THAT  EXTRAORDINARY  LEARNING  AND  SKILL 
which  belong  only  to  a  few  men  of  rare  attainments,  but  such  as 
Is  possessed  by  the  average  member  of  the  medical  profession  in 
good  standing.  He  Is,  however,  required  to  keep  abreast  of  the 
times,  and  his  departure  from  approved  methods  In  general  use. 
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If  It  Injures  h!s  patient,  renders  him  liable,  however  good  his  In- 
tentions may  have  been. 

PHYSICIAN  AND  SURGEON,  DUTY  OF,  TO  WHAT  EX- 
TENDS.—The  duty  of  a  surgeon,  and  his  liability  for  not  exercis- 
ing reasonable  care,  extend  not  only  to  diagnosis  and  treatment, 
but  also  to  giving  all  proper  instructions  to  his  patient  in  relation 
to  conduct,  exercise,  and  the  use  of  an  injured  Umb,  in  the  event 
of  his  being  called  to  treat  an  injury  of  that  character. 

PHYSICIANS  AND  SURGEONS— ERRORS  OF  JUDG- 
MENT, LIABILITY  FOR.— The  rule  requiring  a  physician  and  sur- 
geon to  use  his  best  judgment  does  not  hold  him  answerable  for  a 
mere  error  of  judgment,  provided  he  does  what  he  thinlis  best  after 
a  careful  examination. 

A  PHYSICIAN  OR  SURGEON  DOES  NOT  GUARANTEE 
that  his  treatment  of  a  patient  shall  produce  a  good  result,  but 
does  guarantee  that  he  will  use  the  skill  and  learning  of  the  aver- 
age physician  or  surgeon,  and  will  exercise  reasonable  care,  and 
give  his  best  judgment.  In  an  effort  to  bring  about  a  good  result 

Thomas  F.  Conway,  for  the  appellant. 

Royal  Corbin,  for  the  respondent. 

204  YANN",  J.  As  the  case  was  not  submitted  to  the  jury  we 
must  assume,  on  this  review,  that  if  they  had  been  allowed  to 
exercise  their  judgment  they  would  have  found  all  the  facts 
in  favor  of  the  plaintiff  that  any  reasonable  view  of  the  evi- 
dence would  permit.  Upon  this  basis  the  facts  may  be  stated 
as  follows:  On  the  2d  of  May,  1888,  the  plaintiff,  then  forty-four 
years  of  age,  with  good  health  and  sound  limbs,  had  the  patella 
or  kneepan  of  his  right  leg  broken  by  the  kick  of  a  horse.  When 
the  accident  happened  he  was  five  miles  from  home  and  two  and 
one-half  miles  from  the  village  where  the  defendant,  a  physician 
and  surgeon,  resided.  He  drove  to  the  office  of  the  defendant, 
who  was  absent,  but  the  father  of  the  defendant,  who  was  also 
a  physician  and  surgeon,  was  there  and  treated  the  injury  by 
applying  on  each  side  a  strip  of  adhesive  plaster  twelve  or  fif- 
teen inches  long  to  the  calf  of  the  leg,  and  running  it  over  the 
knee  to  the  side  of  the  thigh.  The  leg  was  then  bandaged,  a 
splint  eighteen  inches  long  put  on,  another  bandage  wrapped 
over  all,  and  thereupon  the  plaintiff  walked  to  his  wagon  and 
rode  home  over  a  rough  road.  He  noticed  on  the  way  that  the 
bandage  and  splint  had  become  loose,  and  on  reaching  home,  with 
the  aid  of  his  wife,  he  tightened  them  as  well  as  he  could.  The 
leg  received  no  further  treatment,  nor  did  the  defendant  see  it 
until  May  8th,  six  days  after  the  accident,  when  he  came  to 
plaintiff's  house  in  response  to  a  message  requesting  him  to  call. 
He  was  told  how  his  father  had  treated  the  injury;  that  the 
plaintiff  rode  home  in  a  buggy  and  walked  into  the  house,  and 
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that  the  bandage  had  come  off  and  the  splint  had  become 
loosened.  At  this  time,  when  the  defendant  took  charge  of  the 
case,  the  leg  was  so  swollen  at  the  knee  that  it  was  as  large  a* 
the  thigh,  even  when  covered  with  clothing.  He  took  off  the- 
bandages  and  splint,  examined  the  injury,  pronounced  it  » 
rupture  of  the  ligaments,  and  told  the  plaintiff  that  he  would 
have  to  lie  in  bed  perfectly  quiet  ^'  until  they  were  united,, 
which  might  take  six  or  eight  weeks.  The  bandages  and  splint 
were  off  about  half  an  hour  with  nothing  in  their  place,  and 
during  this  time  he  measured  both  legs  with  a  tape  and  rule 
and  there  was  a  difference  of  one-half  inch  between  the  two. 
When  the  rule  was  put  across  from  one  knee  to  the  other  it  was 
not  straight,  but  '^higher  up"  on  the  injured  than  on  the  sound 
leg.  After  washing  the  parts  he  put  the  bandages  and  splint  on 
"about  the  same  as  his  father  had,''  not  in  the  shape  of  a  figure 
"8,"  nor  by  attaching  the  bandages  to  the  splint  at  either  end, 
nor  were  any  means  used  to  keep  the  leg  steady  below  the  splint. 
After  placing  some  cushions  on  a  board  at  the  foot  of  the  bed, 
and  placing  the  foot  on  them,  he  went  away  saying  he  wouid 
come  again  and  bring  a  longer  and  better  splint.  He  returned 
after  an  interval  of  three  days,  took  off  the  short  splint  and  the 
bandages  and  left  them  off  while  treating  the  leg  for  from 
twenty  minutes  to  half  an  hour.  He  bathed  the  leg  in  warm 
water,  restored  the  bandages  and  put  on  a  long  splint,  which 
reached  farther  up  the  leg  than  the  other  and  clear  down  to  th3 
heel,  where  the  other  bandage  was  wrapped  around  the  foot 
and  fastened.  The  leg  was  still  swollen  and  nothing  was  dono 
to  reduce  the  swelling  on  any  of  the  visits  except  as  stated.  He 
made  five  visits  in  all,  two  during  the  first  week,  and  the  others 
on  the  26th  and  30th  of  May  and  the  7th  of  June,  and  at  the 
latter  date  he  took  off  the  long  splint  and  put  on  the  short  one 
again.  On  the  day  last  named,  or  about  five  weeks  after  the 
accident,  in  response  to  questions  put  by  the  plaintiff,  who  was 
an  assessor,  the  defendant  told  him  he  could  go  out  assessing, 
but  must  be  careful  and  not  hurt  the  leg,  saying  that  if  he  was 
thrown  out  of  the  wagon,  or  was  injured  in  any  way  by  his  own 
negligence,  he  did  not  want  to  be  responsible  for  it.  He  also 
told  the  plaintiff  that  he  could  walk  around  the  house  with  the 
short  splint  on.  The  plaintiff  did  walk  about  the  house  a  little, 
and  in  a  few  days  began  to  attend  to  his  business  as  assessor, 
being  out  two  or  three  days  in  a  buggy.  He  testified  that  his 
leg  was  not  injured  during  this  ****  time,  and  that  while  in  the 
wagon  his  heel  rested  on  some  boards  attached  to  the  dashboard 
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and  arranged  for  the  purpose.    The  roads  were  rough  and  jolted 
a  good  deal  and  the  defendant  was  familiar  with  their  condition, 
as  he  traveled  them  frequently.    During  none  of  this  time  did 
he  make  any  effort  to  bring  the  separated  parts  of  the  patella 
together,  and  the  adhesive  plasters,  which  the  old  doctor  had  ap- 
plied, were  left  on  until  the  15th  of  June,  when  the  plaintiff 
•called  at  the  defendant's  office,  pursuant  to  his  direction,  for 
further  treatment.     The  defendant  then  took  the  plasters  off, 
put  his  hand  under  the  leg  and  tried  to  bend  it,  but  used  no 
means  to  keep  the  parts  of  the  patella  together  as  he  did  so.    He 
•washed  the  leg,  which  was  still  swollen,  and  put  the  short  splint 
■on  again,  saying  that  a  ligamentous  union  had  begun.    While 
treating  it  on  this  occasion  there  was  nothing  whatever  on  the 
leg.    He  gave  the  plaintiff  some  liniment  to  use,  told  him  to 
work  and  bend  the  leg  and  showed  him  how  to  put  the  splint  and 
bandage  on,  but  gave  no  directions  to  keep  the  parts  of  the  pa- 
tella together  while  working  the  leg,  and  after  that  visit  the  only 
thing  put  on  was  the  short  splint  and  bandage.    When  the  plain- 
tiff told  him  he  had  been  out  assessing  the  defendant  did  not 
object,  but  said  that  the  leg  was  doing  well.    The  following  Sat- 
urday the  plaintiff  called  at  the  office  again  and  his  leg  was 
treated  as  it  had  been  before.    The  defendant  took  the  leg  across 
his  knee  and  tried  to  work  it,  and  said  if  it  did  not  loosen  up 
ihe  would  put  the  plaintiff  under  the  influence  of  ether  and 
''T)reak  the  damn  thing  down."     He  also  told  the  plaintiff  to 
^se  some  skunk's  oil,  if  he  could  get  it,  and  he  did  so,  and  after 
that  the  knee  '^began  to  loosen  up  some"  and  the  upper  part  of 
the  patella  ''began  to  slip  up  some."    About  the  15th  of  July  the 
plaintiff  told  the  defendant  that  his  leg  was  not  set  right  as  there 
was  a  space  between  the  parts  of  the  patella,  but  the  latter  read 
from  a  work  on  surgery  to  assure  him  that  it  was  all  right.    In 
August  he  asked  the  defendant  if  it  would  hurt  him  to  do  a  little 
.^haying,  and  was  told  that  it  would  not  if  he  was  careful^  any 
:inore  than  to  walk  around,  and  accordingly  he  rode  on  the  mow- 
ing machine  for  ^^"^  a  few  days,  but  was  careful  not  to  hurt 
>hi8  leg.    He  went  to  the  office  every  week  from  the  15th  of  June 
-^tmtil  in  September,  when  the  splint  was  taken  off  by  the  defend- 
rant,  who  said  the  leg  was  doing  well  every  time  he  saw  it.  About 
the  Ist  of  March  the  plaintiff  learned  casually  from  another  phy- 
sBician  that  the  injury  was  a  fracture  of  the  patella,  and  soon  after 
told  the  defendant,  as  he  had  insisted  the  summer  before,  that 
the  leg  was  not  set  right.    He  made  an  examination  and  admit- 
ited  that  the  knee  cap  was  broken,  although  up  to  this  time  he 


March,  1898.]  Pike  v.  Honsingeb.  669 

had  pronounced  the  injury  a  rupture  of  the  ligaments,  and  had 
continuously  declared  that  there  was  a  good  ligamentous  union. 
A  little  later  in  the  spring  he  informed  the  plaintiff  that  "the 
leg  was  not  worth  a  damn,  and  he  would  have  to  go  into  some- 
thing else  besides  farming."  At  the  time  of  the  trial  the  plain- 
itiff  testified  that  the  leg  hurt  him  very  much  in  driving,  and 
that  he  could  not  walk  on  rough  ground  without  his  ankle  turn- 
ing over,  that  he  could  do  but  little  on  his  farm  and  could  not 
plow,  drag,  or  walk  on  plowed  ground  to  any  extent;  that  he  was 
unable  to  lift  half  as  much  as  he  could  before  the  accident,  and 
not  at  all  unless  he  stood  straight,  although  before  that  he  was 
accustomed  to  do  all  kinds  of  farm  work;  that  he  could  not  hold 
his  leg  up,  and  was  informed  by  physicians  that  there  was  no 
ligamentous  union;  that  he  relied  on  the  defendant's  statement 
that  his  leg  was  getting  along  all  right,  and  that  he  would  have 
a  good  leg,  and  did  not  get  another  physician  for  that  reason. 
Expert  evidence  was  given  tending  to  show  that  while  a  frac- 
ture of  the  patella  is  not  common,  a  rupture  of  the  ligaments 
connected  therewith  is  very  uncommon;  that  a  powerful  muscle 
extends  from  the  lower  portion  of  the  patella  to  the  bone  be- 
low and  serves  to  hold  it  in  place  from  that  direction,  while  on 
the  upper  side  another  muscle  of  great  strength  keeps  it  in 
place  and  controls  its  action  from  that  direction;  that  these  mus- 
cles cannot  be  controlled  by  strips  of  adhesive  plaster  in  case 
the  leg  is  flexed;  that  in  treating  an  injury  it  is  necessary  to  first 
know  what  the  trouble  is,  and  to  reduce  the  swelling  for  that 
purpose;  that  while  the  parts  of  a  broken  patella  ^®®  might  be 
brought  together  if  there  was  some  swelling,  it  would  be  diffi- 
cult to  do  so  if  the  knee  was  swollen  so  that  it  was  as  large  as 
the  thigh,  and  that  it  would  be  very  difficult,  under  those  cir- 
cumstances, to  know  whether  the  parts  had  been  brought  to- 
gether or  not;  that  in  the  ease  of  a  fractured  patella  it  is  im- 
portant that  the  broken  parts  should  be  placed  and  kept  in  ap- 
position, and  that  the  patient  should  be  kept  perfectly  quiet 
for  eight  or  ten  weeks  until  strong  ligamentous  union  takes 
place,  and  the  leg  used  very  carefully  afterward  for  a  sufficient 
length  of  time  to  enable  the  ligaments  to  get  strong  enough 
not  to  rupture;  that  a  splint  should  be  put  on  as  soon  as  possi- 
ble and  kept  on  for  some  time  without  being  changed,  so  as  to 
prevent  separation  of  the  bony  parts;  that  it  should  be  kept  on 
even  when  the  surgeon  makes  examinations,  which  should  be 
frequent,  in  order  to  see  whether  reseparation  has  occurred; 
that  flexing  the  limb  should  not  be  resorted  to  for  eight  or  ten 
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weeks,  and  when  resorted  to  the  patella  should  be  supported 
from  both  directions  by  using  pressure  on  both  the  upper  and 
lower  portions;  that  the  splint  should  be  kept  on  for  about  a 
year — a  long  splint  for  two  or  three  months,  and  after  that  a 
short  splint;  that  it  would  not  be  possible,  with  a  splint  extend- 
ing from  the  center  of  the  thigh  to  the  middle  of  the  leg,  to 
keep  the  limb  quiet  so  as  not  to  have  muscular  action,  as  the 
patient  moves  about  in  bed  even  while  asleep;  that  if  obliged  to 
use  a  short  splint  at  first,  a  long  one  should  be  obtained  and 
applied  as  soon  as  possible;  that  the  patient  should  not  be  per- 
mitted to  work  or  use  his  limb  much  for  a  year,  and  not  to  do 
very  active  work  for  a  year  and  a  half;  that  it  would  not  be  in 
accordance  with  the  usual  practice  to  permit  a  man  with  such 
a  fracture,  occurring  in  the  fore  part  of  May,  to  assist  in  haying 
and  harvesting  that  season,  with  a  short  splint  on  about  eighteen 
inches  long,  and  that  it  would  be  extremely  hazardous  to  al- 
low him  to  ride  over  rough  roads  in  a  buggy  along  in  June, 
as  the  probable  result  would  be  to  break  up  what  adhesion  had 
taken  place  and  leave  the  leg  as  though  there  had  been  no  treat- 
ment whatever;  that  it  is  not  the  usual  practice,  after  putting 
on  a  ^^^  long  splint,  to  take  it  off  with  the  bandages  every  week 
and  leave  the  patella  and  leg  without  any  support  except  an 
adhesive  plaster,  as  this  could  not  be  safely  done  until  two  or 
three  weeks  after  treatment  was  commenced,  and  that  then  there 
should  be  pressure  when  the  bandages  were  removed;  that  the 
fractured  parts  of  the  plaintiff's  patella  at  the  time  of  the  trial 
were  about  two  and  one-half  inches  apart  when  the  leg  was 
flexed,  and,  when  extended,  about  one  and  one-half  inches; 
that  there  is  neither  bony  union  nor  ligamentous  union,  and  that 
the  result  is  bad,  although  in  a  large  majority  of  such  cases,  by 
proper  treatment,  a  good  result  is  obtained. 

While  there  was  much  conflict  in  the  evidence,  both  in  re- 
lation to  the  treatment  actually  pursued,  and  as  to  the  treat- 
ment that  should  have  been  pursued,  it  was  within  the  prov- 
ince of  the  jury  to  settle  the  conflict  by  fijiding  the  facts  as  thus 
stated.  Could  they,  from  those  facts,  have  drawn  the  infer- 
ence of  negligence,  resulting  injury,  and  liability  therefor? 

The  law  relating  to  malpractice  is  simple  and  well  settled, 
although  not  always  easy  of  application.  A  physician  and  sur- 
geon, by  taking  charge  of  a  case,  impliedly  represents  that  he 
possesses,  and  the  law  places  upon  him  the  duty  of  possessing, 
that  reasonable  degree  of  learning  and  skill  that  is  ordinarily 
possessed  by  physicians  and  surgeons  in  the  locality  where  he 
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practices,  and  which  is  ordinarily  regarded  by  those  conversant 
with  the  employment  as  necessary  to  qualify  him  to  engage  in 
the  business  of  practicing  medicine  and  surgery.  Upon  con- 
senting to  treat  a  patient,  it  becomes  his  duty  to  use  reasonable 
care  and  diligence  in  the  exercise  of  his  skill  and  the  applica- 
tion of  his  learning  to  accomplish  the  purpose  for  which  he  was 
employed.  He  is  under  the  further  obligation  to  use  his  best 
judgment  in  exercising  his  skill  and  applying  his  knowledge. 
The  law  holds  him  liable  for  an  injury  to  his  patient  resulting 
from  want  of  the  requisite  knowledge  and  skill,  or  the  omission 
to  exercise  reasonable  care,  or  the  failure  to  use  his  best  judg- 
ment. The  rule  in  relation  to  learning  and  skill  does  not  re- 
quire the  surgeon  to  possess  that  extraordinary  learning  and 
skill  which  belong  only  to  a  few  men  of  rare  *^**  endowments, 
but  such  as  is  possessed  by  the  average  member  of  the  medical 
profession  in  good  standing.  Still,  he  is  bound  to  keep  abreast 
of  the  times,  and  a  departure  from  approved  methods  in  gen- 
eral use,  if  it  injures  the  patient,  will  render  him  liable,  how- 
ever good  his  intentions  may  have  been.  The  rule  of  reasona- 
able  care  and  diligence  does  not  require  the  exercise  of  the 
highest  possible  degree  of  care,  and  to  render  a  physician  and 
surgeon  liable,  it  is  not  enough  that  there  has  been  a  less  degree 
of  care  than  some  other  medical  man  might  have  shown,  or  less 
than  even  he  himself  might  have  bestowed,  but  there  must  be 
a  want  of  ordinary  and  reasonable  care,  leading  to  a  bad  result. 
This  includes  not  only  the  diagnosis  and  treatment,  but  also 
the  giving  of  proper  instructions  to  his  patient  in  relation  to 
conduct,  exercise,  and  the  use  of  an  injured  limb.  The  rule 
requiring  him  to  use  his  best  judgment  does  not  hold  him  lia- 
ble for  a  mere  error  of  judgment,  provided  he  does  what  he 
thinks  is  best  after  careful  examination.  His  implied  engage- 
ment with  his  patient  does  not  guarantee  a  good  result,  but  he 
promises  by  implication  to  use  the  skill  and  learning  of  the  aver- 
age physician,  to  exercise  reasonable  care,  and  to  exert  his  best 
judgment  in  the  effort  to  bring  about  a  good  result:  Carpenter 
V.  Blake,  75  N.  Y.  12;  10  Hun,  358;  50  N.  Y.  696;  60  Barb. 
488;  Link  v.  Sheldon,  136  N.  Y.  1;  Patten  v.  Wiggin,  51  Me. 
594;  81  Am.  Dec.  593;  Hitchcock  v.  Burgett,  38  Mich.  501; 
Smothers  v.  Hanks,  34  Iowa,  286;  11  Am.  Rep.  141;  McCand- 
,less  v.  McWha,  22  Pa.  St.  261;  14  Am.  &  Eng.  Ency.  of  Law, 
76. 

Having  thus  stated  the  nature  of  the  injury  and  the  condi- 
tion of  the  plaintiff  when  the  defendant  took  charge  of  him, 
the  treatment  actually  pursued  and  the  treatment  that  should 
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have  ISeen  pursued,  as  the  Jury  might  have  found,  as  well  as 
the  general  principles  of  law  applicable  to  such  cases,  we  think 
it  follows  that  the  learned  trial  judge  should  have  submitted 
the  case  to  the  jury.  While  they  might  have  found  for  the  de- 
fendant if  they  believed  him  and  his  witnesses;  if,  on  the  other 
hand,  they  believed  the  plaintiff  and  his  witnesses,  they  might 
have  found  that  the  defendant  was  guilty  of  negligence  ^^^  in 
omitting  to  reduce  the  swelling  so  that  a  safe  diagnosis  could 
be  made;  in  failing  to  discover  that  the  real  nature  of  the  injury 
was  a  broken  patella  instead  of  a  rupture  of  the  ligaments;  in 
omitting  to  place  the  broken  parts  in  apposition,  and  to  keep 
them  there  with  proper  appliances,  and  by  taking  proper  pre- 
cautions as  to  quiet  for  a  sufficient  length  of  time  to  bring  about 
the  best  result;  in  dressing  and  flexing  the  leg  without  adequate 
care  to  keep  the  broken  bones  together,  and  in  telling  the  plain- 
tiff to  flex  it,  without  proper  instructions  to  that  end;  in  per- 
mitting the  plaintiff  to  use  his  leg  too  soon  and  in  a  hazardous 
manner,  and  in  assuring  him  that  his  knee  was  getting  along  all 
right  and  that  he  would  have  a  good  leg,  and  thereby  prevent- 
ing him  from  securing  other  medical  treatment.  They  might 
also  have  found  that  such  negligence  injured  the  plaintiff  by 
preventing  a  better  recovery,  which  would  lead  to  an  assessment 
of  damages. 

"We  think  there  were  questions  of  fact  for  the  determination 
of  the  jury,  and  that,  for  the  error  in  directing  a  verdict,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  dissenting,  and  Gray,  J.,  ab- 
sent.   

PHYSICIANS  AND  SURGEONS- CARE  AND  SKILL  RE- 
QUIRED OF— LIABILITY.— A  surgeon  employed  professionally  to 
treat  an  injury  is  bound  to  use  in  his  treatment  a  reasonable,  or- 
dinary degree  of  care  and  skill  of  the  profession  in  his  community, 
but  he  does  not  undertalse  to  use  the  highest  degree  of  care  or  sliill, 
nor,  in  the  absence  of  a  special  agreement,  to  perform  a  cure:  Law- 
son  V.  Conaway,  37  W.  Va.  159;  38  Am.  St.  Rep.  17,  and  note;  Force 
v.  Gregory,  63  Conn.  167;  88  Am.  St.  Rep.  371,  and  note.  A  phy- 
sician or  surgeon  does  not  warrant  a  cure,  and  is  not  responsible 
for  failure,  unless  it  results  from  negligence  or  want  of  slcill  such 
ns  he  is  required  to  possess  and  exercise:  Patten  v.  Wiggin,  51  Me. 
594;  81  Am.  Dec.  593,  and  note.  Nor  does  a  failure  to  effect  a  cure 
raise  a  presumption  of  want  of  proper  sltill  or  diligence:  Lawson 
V.  Conaway,  37  W.  Va.  159;  38  Am.  St.  Rep.  17.  See  Howard  v. 
Grover,  28  Me.  97;  48  Am.  Dec.  478,  and  monographic  note. 
But  he  is  liable  for  damages  arising  as  well  from  want  of  slfill.  as 
from  the  want  of  application  of  sltill:  Lone  v.  Morrison.  14  Ind. 
595;  77  Am.  Dec.  72;  Du  Bois  v.  Declier,  130  N.  Y.  325;  27  Am.  St. 
Rep.  529,  and  notes. 
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Park  v.  New  York  Central  and  Hudson  KivEa 
Railroad  Company. 

[155  New  York,  215] 

MASTER  AND  SERVANT— INJURY  TO  ONE  SERVANT 
FROM  THE  NEGLIGENCE  OF  ANOTHER.— A  master  Is  not  lia- 
ble to  his  servant  for  injuries  resulting  from  the  negligence  of  a 
fellow-servant,  unless  the  latter  was  incompetent  and  unfit  for  th& 
service,  and  this  was  known,  or  should  have  been  known,  to  thff 
master. 

MASTER  AND  SERVANT— INCOMPETENCY  OF  FEL- 
LOW-SERVANT—GENERAL REPUTATION  AS  EVIDENCE  OF. 
Where  it  is  claimed  that  a  fellow-servant,  through  whose  negli- 
gence the  plaintiff  received  Injury,  was  Incompetent  and  unfit  for 
the  duties  he  undertook  to  perform,  such  incompetency  and  unfit- 
ness cannot  be  proved  by  evidence  of  his  general  reputation.  His 
incompetency  must  be  shown  by  specific  acts  of  the  servant,  and  it 
must  further  appear,  to  fasten  liability  on  the  master,  that  he 
knew,  or  ought  to  have  known,  thereof.  This  knowledge  may  be 
shown  by  evidence  tending  to  establish  that  such  Incompetency 
was  generally  known  in  the  community. 

MASTER  AND  SERVANT,  EVIDENCE  TO  ESTABLISH 
THE  INCOMPETENCY  OF  A  FELLOW-SERVANT.— Evidence 
that  some  eight  or  ten  years  prior  to  the  accident  in  which  plaintiCT 
was  injured,  as  he  claimed,  through  the  negligence  of  an  incompe- 
tent fellow-servant,  that  such  fellow-servant  waa  called  "Crazy 
Brown,"  is  Incompetent  and  prejudicial. 

Frank  Hiscock,  for  the  appellant. 

Louis  Marshall,  for  the  respondent. 

^i''  HAIGHT,  J.  This  action  was  brought  by  the  plaintiff, 
who  was  an  engineer  in  the  employ  of  the  defendant,  to  recover 
for  injuries  sustained  by  reason  of  the  collision  with  a  freight 
train,  caused  by  the  negligence  of  one  Brown,  a  brakeman  in 
the  employ  of  the  defendant. 

The  freight  train  on  the  evening  of  November  21,  1891,  had 
been  switched  from  its  regular  track  to  the  east-bound  passen- 
ger track  near  Canastota,  and  had  proceeded  eastward  a  little 
over  a  mile  from  that  station  when  it  became  stalled  and  the  train 
broke  in  two,  leaving  the  rear  portion  of  the  train  stationary  at 
a  point  about  eight  hundred  feet  east  of  the  end  of  a  curve. 
Sanford  Brown  was  the  rear  brakeman  upon  the  train,  and  it 
then  became  his  duty  to  go  back  upon  the  track  and  signal  the 
approaching  train  so  as  to  prevent  a  collision.  The  plaintiff  was 
following  upon  the  mail  and  express  train,  known  as  No.  32, 
and  it  is  claimed  that  Brown  neglected  to  go  back  a  sufficient 
distance  from  his  train  to  give  the  signals  required  to  prevent 
a  collision,  and  that  owing  to  his  neglect  of  duty  in  this  regard. 
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a  collision  occurred  in  which  the  plaintiff  suffered  the  injuries 
for  which  this  action  was  brought. 

Inasmuch  as  the  plaintiff  and  Brown  were  coservants  this 
action  could  not  be  maintained  without  showing  that  Brown  was 
an  incompetent  man,  unfit  for  the  service  in  which  he  was  en- 
gaged, and  that  such  incompetency  was  known,  or  should  have 
been  known,  by  the  officers  of  the  defendant.  It  appears  that 
he  was  thirty-five  years  of  age  and  was  born  at  Corinth,  Sarato- 
ga county,  in  this  state.  That  from  early  boyhood  he  had  lived 
in  the  city  of  Schenectady  and  attended  the  union  school  at 
that"  place,  and  in  1881  entered  the  employ  of  the  New  York 
Central  and  Hudson  River  Railroad  Company  and  ran  upon  a 
train  as  a  brakeman,  between  West  Albany  and  De  Witt,  for  a 
period  of  about  two  years.  After  this  he  entered  the  employ- 
ment of  Saul  &  Davis,  in  Syracuse,  hardware  **®  merchants,  for 
a  time,  and  then  again  entered  the  employ  of  the  New  York 
Central  and  Hudson  River  Railroad  Company  under  a  Mr.  White, 
the  master  mechanic  at  Syracuse.  He  served  as  an  accountant 
and  assistant  bookkeeper  for  about  three  years  and  six  months, 
after  which  he  went  to  Louisville  in  the  state  of  Kentucky,  and 
entered  the  service  of  the  Louisville  &  Nashville  railroad  as 
brakeman.  He  then  became  yard  clerk,  and  after  that  service 
clerk  and  detective  for  the  road.  In  lB90  he  returned  to  this 
state,  and  again  entered  the  employ  of  the  defendant  as  extra  con- 
ductor and  served  about  seven  months.  He  then  returned  to 
Louisville,  and  in  August,  1891,  returned  to  this  state  and  was 
employed  as  a  flagman,  and  continued  in  such  employment  down 
to  the  time  of  the  accident. 

The  plaintiff,  in  order  to  establish  his  cause  of  action,  gave 
considerable  evidence  with  reference  to  the  general  reputation  of 
Brown  for  carelessness,  which  was  taken  under  the  objection 
and  exception  of  the  defendant,  which  we  shall  not  consider  in 
detail.  The  character  of  this  evidence  has  recently  been  under 
consideration  in  this  court  in  the  case  of  Youngs  v.  New  York 
etc.  Ry.  Co.,  154  N.  Y,  764.  Inasmuch  as  there  was  no  opinion 
(written  in  that  case  we  will  briefly  allude  to  the  facts  and  the 
question  decided.  In  that  case,  as  in  this,  it  became  necessary 
to  show  that  an  employe  was  incompetent.  This  the  plaintiff 
sought  to  do  by  showing  his  general  reputation  for  carelessness 
from  the  speech  of  people.  It  was  objected  to  by  the  defend- 
ant; the  objection  was  sustained  and  an  exception  was  taken  by 
the  plaintiff.  The  court  then  stated  to  the  plaintiff's  attorney, 
*1  will  allow  you  to  show  any  specific  acts  of  negligence  on  the 
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part  of  the  ^igineer  while  engaged  in  the  business  of  engineer- 
ing, and  I  will  allow  you  to  show  that  those  acts  of  carelessness 
were  generally  known  in  the  community,  and  that  the  defend- 
ant had  actual  knowledge  of  such  specific  acts,  or  that  they 
were  so  general  that,  upon  proper  inquiry,  the  defendant  ought 
to  have  known."  A  nonsuit  was  granted,  and  the  same  was  af- 
firmed in  the  general  term  and  in  this  court.  We  are  aware 
that  in  *^**  some  states  the  courts  have  permitted  incompetency 
of  servants  to  be  shown  by  general  reputation,  but  we  have  never 
gone  to  that  extent  in  this  state.  It  appears  to  us  that  the  safer 
and  better  ride  is  to  require  incompetency  to  be  shown  by  the 
specific  acts  of  the  servant,  and  then,  that  the  master  knew  or 
ought  to  have  known  of  such  incompetency.  The  latter  may 
be  shown  by  evidence  tending  to  establish  that  such  incompe- 
tency was  generally  known  in  the  community:  Marrinan  v.  New 
York  etc.  R.  R.  Co.,  13  App.  Div.  439;  Baulec  v.  New  York  etc. 
R.  R.  Co.,  59  N.  Y.  356;  Monahan  v.  Worcester,  150  Mass.  439; 
15  Am.  St.  Rep.  226;  Oilman  v.  Eastern  R.  R.  Co.,  13  Allen, 
433;  90  Am.  Dec.  210;  Davis  v.  Detroit  etc.  R.  R.  Co.,  20  Mich. 
105;  4  Am.  Rep.  364. 

One  Dean  was  sworn  as  a  witness  for  the  plaintiff,  and  testified 
that  he  knew  Brown  when  he  worked  for  the  defendant  at  Sche- 
nectady. He  testified  that  he  had  never  heard  his  mental  char- 
acteristics talked  about  and  knew  nothing  of  his  mental  reputa- 
ftion,  but  stated  that  he  had  heard  of  a  handle  to  his  name — a 
nickname.  He  was  then  asked  to  give  his  nickname.  This  was 
objected  to;  the  objection  was  overruled  and  exception  taken, 
and  the  witness  answered  that  he  was  called  "Crazy  Brown"; 
this  was  eight  or  ten  years  before,  and  he  had  not  heard  him 
spoken  of  before  this  accident  within  the  last  ten  years.  We 
think  that  this  evidence  was  prejudicial  and  incompetent,  and, 
without  considering  the  other  numerous  exceptions  in  the  case, 
that  a  new  trial  should  be  granted. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted  with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not  sit- 
ting. 


MASTER  AND  SERVANT— IN  J  CRY  OF  SERVANT  THROUGH 
INCOMPETENCY  OF  FELLOW-SERVANT— LIABILITY  OF 
MASTER.— A  servant  may  recover  damages  for  injury  through  the 
negligence  of  his  fellow-servant,  If  the  latter  was  unskilled  and 
Incompetent  to  discharge  his  duties,  and  this  was  linown  to  the 
master,  or  could  have  been  known  to  him  by  due  care,  and  was  not 
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known  to  the  injured  servant:  Campbell  v.  Cook,  86  Tex.  630;  40 
Am.  St.  Rep.  878,  and  note.  A  servant  does  not  assume  the  risk 
of  such  injury:  Chicago  etc.  R.  E.  Co.  v.  Champion,  9  Ind.  App. 
510;  53  Am.  St.  Rep.  357.  A  master  is  charged  with  knowledge 
of  the  general  reputation  of  his  servant  for  recklessness  and  unfit- 
ness for  his  position,  v^hen  such  reputation  is  generally  and  com- 
monly known,  and  he  has  held  such  position  for  a  numlser  of  years: 
St.  Louis  etc.  Ry.  Co.  v.  Hackett,  58  Ark.  381;  41  Am.  St.  Rep.  105, 
and  note;  Reiser  v.  Pennsylvania  Co.,  152  Pa.  St  38;  34  Am.  St. 
Rep.  620,  and  note.  As  to  the  evidence  necessary  (o  enable  the 
servant  to  recover  for  Injury  received  through  a  fellow-servant,  see 
Western  Stone  Co.  v.  Whalen,  151  111.  472;  42  Am.  St.  Rep.  244, 
and  note;  Grube  v.  Missouri  Pac.  Ry.  Co.,  98  Mo.  330;  14  Am.  St. 
Rep.  645;  Monaban  v.  Worcester,  150  Mass.  439;  15  Am.  St.  Rep. 
226. 


Jewelers'  Mercantile  Agency  v.  Jewelers' 
Weekly  Publishing  Company. 

[155  Nbw  Yobk,  241.] 

A  COPYRIGHT  AND  THE  COMMON-LAW  RIGHT  of  an 
author  or  publisher  of  a  book  cannot  exist  at  the  same  time.  The 
acquisition  of  the  former  terminates  the  latter. 

COPYRIGHT,  PUBLICATION  SUFFICIENT  TO  SECURE. 
One  who  records  the  title  of  a  book,  and  causes  copyright  notices 
to  be  printed  on  its  title  page,  and  delivers  two  printed  copies  to 
the  librarian  of  Congress,  thereby  publishes  the  book  so  far  as  nec- 
essary to  secure  a  copyright 

THE  PUBLICATION  OF  A  BOOK  DEFEATS  THE  COM- 
MON-LAW RIGHT  of  its  author  or  publisher,  whether  a  copyright 
is  secured  or  not  After  that,  every  one  may  make  use  of  the  book, 
if  he  sees  fit. 

BOOK,  PUBLICATION  OF,  WHAT  IS  AND  WHAT  IS 
NOT.— One  writing  a  book  may  keep  the  manusciipt  without  print- 
ing it,  or  may  print  it  and  determine  that  the  public  may  not  see  it, 
or  may  give  It  private  circulation  for  a  restricted  purpose  without 
losing  his  common-law  rights  therein,  but  if  he  deposits  two  copies 
of  the  book  with  the  librarian  of  Congress,  and  delivers  other  cop- 
ies to  subscribers,  though  with  an  agreement  that  the  book  is 
loaned  and  not  sold,  and  that  it  should  not  be  given  to,  or  seen  by, 
others,  it  is  published,  and  the  author's  common-law  rights  are  at  an 
end,  and  others  may  use  the  book  and  republish  any  information 
contained  therein. 

Suit  to  enjoin  the  defendant  from  making  use  of  the  plaintiff's 
reference  books  or  confidential  sheets  and  from  copying,  appro- 
priating, publishing,  or  otherwise  using  information  taken  there- 
from. The  plaintiff  was  a  domestic  corporation  engaged  in  the 
business  of  a  mercantile  agency.  The  information  which  it  re- 
ceived in  its  business  was  printed  twice  a  year  in  the  form  of  a 
reference  book,  and  it  issued  weekly  a  confidential  sheet  of 
changes  and  corrections.  The  books  and  sheets  were  furnished 
Bubscribers  under  a  written  agreement  which,  in  substance,  pro- 
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vided  that  they  employed  plaintiff,  between  dates  designated,  to 
aid  in  answering  inquiries  by  verbal  or  written  reports,  reference 
books,  and  correction  sheets  respecting  the  responsibility  and 
character  of  persons  in  the  Jewelry  and  kindred  trades  in  the 
United  States  and  Canada;  that  for  such  aid  and  services,  in- 
cluding the  loan  of  a  book,  the  plaintiff  should  be  paid  a  sum 
designated;  that  all  information  should  be  regarded  as  strictly 
confidential;  that  the  title  to  the  reference  books  should  re- 
main in  the  plaintiff,  to  whom  the  books  should  be  returned  on 
the  expiration  of  the  subscription.  The  plaintiff's  books  bore 
upon  their  cover  a  printed  statement,  to  the  effect  that  the  book 
was  the  property  of  the  plaintiff,  and  was  held  under  an  agree- 
ment with  it.  In  June,  1890,  the  plaintiff,  in  apparent  pursu- 
ance of  the  copyright  law,  deposited  in  the  office  of  the  librarian 
of  Congress  two  copies  of  the  printed  reference  book  in  which, 
following  the  title  page,  was  a  notice  declaring  that  such  book 
had  been  entered  according  to  an  act  of  Congress,  in  the  year 
1890,  by  the  plaintiff,  in  the  office  of  the  librarian  of  Congress. 
The  defendant  appropriated  from  plaintiff's  books  certain  mate- 
rial information  thereof  and  used  it  in  a  publication  of  its  own. 
The  trial  court  issued  the  injunction  as  prayed  for,  and  the  de- 
fendant appealed. 

Wheeler  H.  Peckham  and  Leopold  Sondheim,  for  the  appel- 
lants. 

Howard  Mansfield,  for  the  respondent. 

*4«  PARKEK,  C.  J.  Thus  far  in  the  progress  of  this  suit  the 
plaintiff  has  succeeded  in  its  attempt  to  convince  the  court  that 
the  original  common-law  right  in  the  reference  books,  so  called, 
has  not  been  divested  and,  therefore,  it  is  entitled  to  invoke 
the  restraining  power  of  the  court  to  prevent  the  defendant  from 
using  in  any  way  any  information  obtained  therefrom.  To  the 
claim  of  the  defendant,  that  the  plaintiff  divested  itself  of  its 
common-law  right  by  copyrighting  the  reference  books  pursuant 
to  the  provisions  of  the  Revised  Statutes  of  the  United  States, 
the  plaintiff  makes  answer  that  it  had  not  in  fact  perfected  a 
copyright  of  the  book  and,  therefore,  its  common-law  right  re- 
mains. It  is  true  that  plaintiff  recorded  the  title  of  the  book 
before  publication,  caused  a  copyright  notice  to  be  printed  on 
the  title  page,  and  then  delivered  to  the  librarian  of  Congress 
two  printed  copies  of  the  book  with  the  notice  of  copyright 
printed  on  the  title  page,  in  pursuance  of  the  statute  which  re- 
quires that  such  a  number  of  copies  shall  be  delivered  to  the  li- 
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brarian  within  ten  days  after  publication.  So  far  as  tbe  record 
discloses,  therefore,  it  would  necessarily  appear  to  any  one  mak- 
ing an  examination  of  it  for  the  purpose  of  ascertaining  whether 
the  plaintiff  had  secured  to  itself  the  benefit  of  copjrright  as  to 
the  reference  book,  that  it  had  succeeded.  But  the  plaintiff  in- 
sists that  its  attempt,  or  pretended  attempt,  to  secure  a  copy- 
right was  ineffectual,  because  of  the  omission  on  its  part  to  pub- 
lish the  reference  book. 

We  are  not  concerned  in  inquiring  whether  the  plaintiff's 
steps,  apparently  looking  to  a  copyright  of  the  book,  were  tak- 
en for  the  purpose  of  procuring  a  copyright  in  good  faith,  ^^''  or 
merely  for  the  purpose  of  securing  such  advantage  as  might  ac- 
crue from  the  appearance  of  copyright.  It,  of  course,  cannot 
have  at  the  same  time  the  benefit  of  the  copyright  statute  and 
also  retain  its  common-law  right.  No  proposition  is  better  set- 
tled than  that  a  statutory  copyright  operates  to  divest  a  party 
of  the  common-law  right.  If,  then,  what  the  plaintiff  did 
amounted  to  such  a  publication  of  the  reference  book  as  was 
requisite  in  connection  with  the  other  steps  taken  to  perfect  a 
copyright,  its  common-law  rights  were  divested,  and  its  remedy 
against  violators  of  the  rights  thus  secured  would  have  been  by 
suit  in  the  United  States  courts.  But  publication  also  operates 
to  destroy  the  common-law  rights,  whether  a  copyright  be  se- 
cured or  not.  An  invention,  a  painting,  or  a  book,  is  the  prop- 
erty of  its  creator.  He  may  keep  it  for  his  own  exclusive  use  or 
enjoyment  if  he  sees  fit.  The  public  has  no  greater  right  to  it, 
however  useful  it  may  be,  than  it  would  have  to  any  other  part 
of  his  personal  property.  But  if  he  once  publishes  it,  his  prop- 
erty right  in  it  is  gone  and  every  one  may  make  use  of  it.  A 
person  who  writes  a  book  may  keep  the  manuscript  without 
printing  it,  and  prevent  any  one  from  seeing  it.  He  may  take 
a  still  further  step  and  cause  the  book  to  be  printed  and  then  de- 
termine that  it  shall  not  be  seen  by  the  public  and  store  all  the 
printed  copies  away,  and  still  he  haa  not  made  a  publication  of 
it  within  the  meaning  of  the  law.  It  continues  to  be  his  prop- 
erty, as  he  has  not  yet  offered  it  to  the  public.  If,  while  the 
books  are  thus  stored  away,  a  copy  should  be  obtained  surrep- 
titiously and  printed,  or  should  the  author  loan  one  of  the  books 
to  a  friend  to  read  and  return,  and  in  that  manner  a  copy  of  the 
book  should  fall  into  the  hands  of  some  one  who  should  attempt 
to  print  it,  the  author  would  be  entitled  to  restrain  publication, 
for  the  reason  that  he  had  not  undertaken  to  put  within  the 
reach  of  the  general  public  such  thoughts  or  facts  as  he  may  have 
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expressed  or  stated  in  the  hook.  Cases  have  arisen  in  which 
there  was  a  private  circulation  for  a  restricted  purpose,  and  the 
holding  has  been  that  it  did  not  constitute  a  publication,  as  in 
Prince  ^«  Albert  v.  Strange,  2  De  Gex  &  S.  652.  In  that  case 
it  appeared  that  Her  Majesty  and  the  Prince  Consort  had  given 
to  a  number  of  friends  copies  of  prints  and  etchings  made  for 
their  own  amusement,  and  this  was  held  a  private  circulation 
and  not  a  publication. 

Out  of  a  few  cases  of  the  same  general  character  seems  to  have 
grown  the  idea  that  it  is  possible  for  a  man  by  putting  restric- 
tions on  the  use  of  his  books  by  subscribers,  however  numerous 
they  may  be,  to  retain  in  himself  forever  the  common-law  right 
of  first  publication.  If  that  position  be  sustained  by  the  judg- 
ment of  the  courts,  then  will  have  been  obtained  judicial  leg- 
islation of  far  broader  scope  and  much  greater  value  to  authors 
and  others  than  that  offered  by  the  copyright  statute. 

Our  attention  has  been  called  to  but  one  previous  case  in 
which  the  precise  question  presented  here  has  received  consid- 
eration. In  the  case  of  Ladd  v.  Oxnard,  75  Fed.  Eep.  705,  the 
plaintiff  published  annually  a  book  entitled  "The  United  Mer- 
cantile Agency  Credit  Eatings,"  and  had  one  hundred  and  sev- 
enty-nine subscribers;  the  stipulation  between  the  complainant 
in  that  case  and  its  subscribers  was  "that  the  book  issued  to  each 
subscriber  was  a  loan  and  not  sold,  and  that  if  any  copy  was 
found  in  any  other  hands  than  those  entitled  to  use  it  by  the  per- 
mission of  the  complainants,  the  publishers  might  take  posses- 
sion of  it.**  In  this  case  the  plaintiff  distributed  its  books  under 
like  restrictions.  The  plaintiff  in  Ladd's  case  brought  his  action 
in  the  United  States  circuit  court,  and  the  defendant  sought  to 
prevent  a  recovery  upon  the  ground  that,  by  reason  of  the  special 
restriction  on  the  use  of  the  book,  the  plaintiff  had  not  published 
it;  therefore,  his  copyright  had  not  been  perfected,  and  the 
rights  of  the  plaintiff  were  at  common  law,  and  not  under  the 
statutes.  It  will  be  seen,  therefore,  that  the  question  was  the 
same  as  that  under  consideration.  Judge  Putnam  held  that  the 
copyright  was  complete.  From  his  opinion  we  quote  the  fol- 
lowing: "He  (the  defendant)  claims  that,  by  reason  of  the  spe- 
cial restriction  on  the  use  of  the  book  to  which  we  have  referred^ 
there  never  has  been  a  publication,  and  that,  therefore,  *"*"  the 
rights  of  the  complainants  are  at  common  law  and  not  under  the 
statutes,  so  that  this  court  has  no  jurisdiction  of  this  suit,  both 
parties  being  citizens  of  Massachusetts.  It  should  be  said  in  this 
connection  that  while  the  nature  of  the  use  of  the  complainant'* 
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book  was  sought  to  be  limited  in  the  manner  in  which  we  have 
explained,  there  was  no  limit  placed  by  the  complainants  on  the 
extent  or  number  of  persons  to  whom  the  book  might  be  dis- 
tributed under  the  conditions  which  they  had  provided.  Though 
adapted  specially  for  persons  engaged  in  the  trades  of  which  we 
have  spoken,  yet  even  these  are  indefinite  in  number,  and  there 
is  no  evidence  that  the  circulation  was  intended  to  be  limited  to 
them.  In  any  view  it  might  be  difficult  to  sustain  the  proposi- 
tion, because,  as  the  statute  now  stands,  an  author  is  compelled 
to  complete  his  title  to  his  copyright  before  publication,  so 
there  is  at  least  one  point  of  time,  although  it  may  be  a  very 
minute  one,  when  the  author,  who  has  entitled  himself  to  a  copy- 
right, is  also  entitled  to  look  to  the  statutes  of  the  United  States 

for  protection,  notwithstanding  he  has  not  published 

However,  we  do  not  rest  the  case  on  this  point,  because  we 
are  satisfied  there  has  been  a  publication So  far  as  con- 
cerns the  interests  of  the  public  and  the  general  policy  of  the 
copyright  statutes,  this  ease  stands  in  all  respects  practically 
the  same  as  though  the  complainants'  publication  had  been  sold 
by  unrestricted  titles,  and  there  is  no  substantial  reason  why,  if 
the  complainants  had  not  obtained  copyrights,  they  should  now 
be  protected  against  infringers/* 

We  find  ourselves  in  agreement  with  the  learned  judge,  not 
only  in  the  conclusion  reached,  but  also  in  the  argument  which 
led  to  it,  and,  before  referring  to  authorities  upon  that  subject, 
it  should  be  observed  that  it  does  not  appear  from  this  record 
but  that  every  person  in  the  United  States  was  at  liberty  to  be- 
come a  subscriber  of  the  plaintiff,  and,  as  such,  entitled  to  a  ref- 
erence book.  Plaintiff's  position,  therefore,  in  effect  is  that  a 
distinction  should  be  drawn  between  selling  or  giving  a  book 
away  and  leasing  it;  that  to  offer  to  sell  a  book  to  the  public  or 
give  it  to  public  libraries,  where  all  the  public  ^^^  may  have 
access  to  it,  is  to  publish  it;  but  to  lease  it  to  such  of  the  public 
as  care  for  it  is  not  to  publish  it.  The  latter  is  certainly  an 
effective  method  of  putting  the  contents  of  the  book  in  the  pos- 
session of  such  portions  of  the  public  as  desire  it.  By  this 
method  a  party  parts  with  the  secret  in  such  a  way  that  the  pub- 
lic may  know  it,  provided  the  individuals  composing  such  pub- 
lic are  willing  to  become  subscribers  and  lease  the  book.  And, 
if  leasing  books  to  the  public  generally  does  not  constitute  a 
publication  of  them,  then  an  author  or  publisher  would  have  but 
to  extend  the  period  of  leasing  from  one  year  to  ninety-nine  or 
nine  hundred  and  ninety-nine  years,  as  is  the  case  in  certain  leas- 
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ings  of  railroads,  in  order  to  secure  almost  as  many  lessees  as 
there  would  be  purchasers  if  the  books  were  offered  for  sale. 
The  buyer  of  the  average  book  would  be  quite  content  with  a 
restrictive  title,  which,  nevertheless,  assures  him  the  possession 
of  a  book  for  either  of  the  periods  mentioned.  It  has  not  hith- 
erto been  understood  to  be  the  law  that  the  common-law  right 
could  be  so  utilized  as  to  secure  to  an  author  or  publisher  a  con- 
tinuing revenue  from  the  public  for  a  much  longer  period  of 
time  than  Congress  has  been  willing  to  grant  to  him  the  exclu- 
sive right  to  publish. 

"We  shall  now  briefly  refer  to  what  has  been  said  on  the  subject 
which  seems  to  have  persuaded  counsel  that  the  judgment  in 
this  case  can  be  supported.  In  the  first  place  it  must  be  con- 
ceded it  has  not  been  said,  except  in  Ladd  v.  Oxnard,  75  Fed. 
Rep.  705,  that  leasing  a  book  under  an  agreement  not  to  show 
it  to  any  one  constitutes  a  publication  of  it.  And  this  is  so, 
probably,  because  it  was  not  until  a  comparatively  recent  period 
that  an  attempt  seems  to  have  been  made  to  obtain  for  a  book 
Bubscribers  who  should  agree  that  they  would  neither  show  nor 
loan  it  to  others.  So,  when  Coppinger  and  Scniton,  and  Drona 
and  Shortts,  in  their  works  on  the  subject  of  Copyright,  assert 
that,  "To  constitute  a  publication  it  is  necessary  that  the  work 
should  be  exposed  for  sale,  or  offered  gratuitously  to  the  general 
public  so  that  any  person  may  have  an  opportunity  of  enjoying 
that  for  which  copyright  is  intended  to  be  secured,"  they  did 
not  intend  to  imply  that  the  leasing  of  a  book  for  a  '^^  year,  or 
a  term  of  years,  to  any  and  all  persons  who  would  accept  it  on 
such  terms,  would  not  constitute  a  publication.  They  did  noi 
have  such  a  situation  in  mind.  The  consideration  and  discus- 
sion of  the  principles  established  by  such  cases  as  they  succeeded 
in  finding  in  England  and  this  country,  bearing  upon  the  ques- 
tion of  publication,  did  not  suggest  to  them  the  possibility  of 
such  a  claim  being  made. 

It  will  be  observed  that  the  general  rule  which  we  have  quot- 
ed from  Coppinger,  asserts,  first,  that  to  expose  for  sale  is  to 
constitute  publication.  It  is  not  necessary  that  the  book  be  ac- 
tually sold;  it  is  sufficient  if  it  be  offered  to  the  public.  The 
act  of  publication  is  the  act  of  the  author,  and  cannot  be  depend- 
ent upon  the  act  of  the  purchaser.  The  actual  sale  of  a  copy  is 
evidence  that  it  has  been  offered  to  the  public,  but  that  fact  may 
also  be  shown  by  other  evidence.  It  then  asserts  that  if  a  book 
be  offered  gratuitously  to  the  general  public,  it  will  constitute 
publication.     This  may  be  done  by  presenting  it  to  public  11- 
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braries,  and  this  is  so  because  the  author  or  publisher  by  that 
act  puts  it  in  such  a  place  that  all  the  public  may  see  it  if  they 
cheese.  The  reason  why  exposing  for  sale  or  offering  gratui- 
tously to  the  general  public  constitutes  publication,  is  stated  in 
the  last  part  of  the  rule  as  follows:  "So  that  any  person  may 
have  an  opportunity  of  enjoying  that  for  which  copyright  is  in- 
tended to  be  secured."  And  this  reason,  which  lies  at  the  foun- 
dation of  all  decisions  upon  this  subject,  is  applicable  to  this  sit- 
uation. All  persons  were  given  the  opportunity  of  enjoying  this 
book  upon  the  plaintiff's  terms.  Several  cases  have  arisen  where 
the  courts  have  held  that  the  private  circulation  of  pictures, 
manuscripts,  or  printed  books  did  not  constitute  a  publication, 
such  as  Prince  Albert  v.  Strange,  2  De  Gex  &  S.  652;  also  Bart- 
lette  V.  Crittenden,  4  McLean,  300,  where  the  plaintiff,  a  teacher 
of  bookkeeping,  for  the  convenience  of  his  pupils,  wrote  his  sys- 
tem of  instructions  on  separate  cards,  which  they  were  permitted 
to  keep  for  their  convenience;  so  a  gratuitous  circulation  of 
copies  of  a  work  among  friends  and  acquaintances  has  been  held 
not  to  amount  to  publication.  Dr.  Paley's  case,  2  Ves.  &  B.  23, 
*°^  was  one  where  a  bookseller  was  restrained  from  publishing 
manuscripts  left  by  Dr.  Paley  for  the  use  of  his  own  parishioners 
only.  Coppinger,  in  his  work  on  Copyright,  at  page  117,  after 
considering  the  last  case  cited  and  others,  reached  the  following 
conclusion:  "The  distinction  is  in  the  limit  of  the  circulation; 
if  limited  to  friends  and  acquaintances  it  would  not  be  a  publi- 
cation, but,  if  general,  and  not  so  limited,  it  would  be."  In  this 
case  the  circulation  was  not  limited  to  friends  and  acquaintances, 
or  even  to  a  class.  The  limitation  was  upon  the  character  of  the 
use  which  a  subscriber  could  make  of  it. 

It  was  the  privilege  of  any  and  all  persons  who  desired  to  be- 
come subscribers,  to  obtain  possession  and  use  of  the  reference 
books.  The  fact  that  the  publisher  of  the  book  undertook  to  place 
restrictions  on  the  use  which  individual  purchasers  could  make 
of  it,  the  effect  of  which  might  be  to  increase  rather  than  dimin- 
ish the  public  demand  for  the  book,  does  not  constitute  such  a 
limitation  as  fakes  away  from  the  act  of  the  plaintiff  its  real 
cliaracter,  which  is  that  of  publication. 

In  Callaghan  v.  Myers,  128  U,  S.  617,  Myers  was  a  reporter  of 
the  supreme  court  of  the  state  of  Illinois,  and  desiring  to  secure 
a  copyright  for  such  portions  of  the  reports  as  he  was  entitled 
to  have  copyrighted,  undertook  to  provide  the  three  conditions 
prescribed  by  the  copyright  statute,  namely:  A  deposit  before 
publication  of  a  printed  copy  of  the  title  of  the  book;  the  giving 
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of  information  of  the  copyright  by  the  insertion  of  a  notice* 
thereof  on  the  title  page  or  the  next  page;  and  by  depositing  a. 
copy  of  the  book  within  three  months  after  the  publication.  It 
was  insisted,  as  to  one  of  the  volumes,  that  Myers  had  not  de- 
posited a  copy  of  the  book  withTh  three  months  after  the  publi- 
cation as  the  statute  then  required.  It  was  shown  that  under 
the  statutes  of  the  state  of  Illinois,  a  reporter  of  decisions  was 
required  to  supply  to  the  secretary  of  state  a  certain  number  of 
copies  of  the  reports  for  the  purposes  expressly  provided  by  law. 
This  statute  Myers  complied  with  more  than  three  months  be- 
fore he  deposited  in  the  clerk^s  office  a  volume  of  the  reports 
containing  the  insertion  of  the  notice  giving  the  information 
of  a  copyright.  It  did  not  ^^  appear  that  these  books  were 
ever  distributed  from  the  secretary  of  state's  office,  but  the  court 
held  that  the  delivery  of  the  copies  for  the  use  of  the  state  was  a 
publication  of  the  volumes,  and,  therefore,  his  copyright  should 
fail.  Myers  did  not  expose  the  books  for  sale  in  the  usual  way; 
he  was  required  by  the  statute  to  make  delivery  of  them  at  the 
time  he  did,  but  that  fact  was  held  not  to  prevent  publication,, 
and  the  reason  for  it  may  be  found,  scattered  through  the  cases 
bearing  upon  that  subject,  in  the  fact  that  by  the  delivery,  what- 
ever the  occasion  for  it,  the  public,  or  an  indefinite  portion  of  it,, 
were  assured  of  access  to  the  book  without  further  action  on  the 
part  of  the  author. 

The  case  of  Palmer  v.  De  Witt,  47  N.  Y.  532,  7  Am.  Rep.  480^ 
is  not  in  conflict  with  the  views  we  have  expressed.  In  that 
case  the  plaintiff  procured  an  assignment  of  a  play,  which  se- 
cured to  him  the  author's  right  of  its  first  printing  and  publica- 
tion. Before  printing  it  he  put  the  play  upon  the  stage,  and 
thus  the  defendant  was  able  to  obtain  and  print  it  before  the 
plaintiff  did.  Judgment  was  obtained  preventing  the  defendant 
from  selling,  the  court  holding  that  the  representation  of  a  dra- 
matic composition  upon  the  stage  is  not  such  a  dedication  of  it 
to  the  public  as  will  authorize  others  to  print  and  publish  it 
without  the  author's  permission.  On  his  way  to  this  conclusion 
Judge  Allen  said:  "The  rights  of  an  author  of  a  drama  in  its 
composition  are  twofold.  He  is  entitled  to  the  profit  arising 
from  its  performance,  and  also  from  the  sale  of  the  manuscript, 
or  the  printing  and  publishing  of  it,"  and  its  representation  on 
the  stage  "does  not  give  to  the  hearer  any  title  to  the  manu- 
script or  a  copy  of  it,  or  a  right  to  the  use  of  a  copy." 

In  Kiernan  v.  Manhattan  Quotation  Tel.  Co.,  50  How.  Pr.  194, 
it  was  held  that  the  transmission  of  news  over  telegraphic  in- 
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•«tniments  does  not  constitute  a  general  publication,  the  argu- 
•ment  being  that  the  case  was  analogous  in  principle  to  the  writ- 
ing and  delivery  of  letters,  the  writer  having  such  interest  there- 
-in  as  will  authorize  him,  in  certain  cases,  to  restrain  their  publi- 
'cation.  Is  there  any  difference,  said  the  court,  because  he  (the 
^plaintiff)  writes  to  his  customers  by  telegraph? 

854  rpj^e  learned  counsel  for  the  respondent,  apparently  not 
»«aimindful  that  to  sustain  his  contention  requires  the  court  to 
^ake  a  very  long  step  in  advance  of  any  hitherto  taken  upon  this 
•question,  urges  the  very  large  pecuniary  interest  involved  for 
the  plaintiff,  and  insists  that  courts  of  equity  should  find  a  way 
tto  protect  property  rights  such  as  plaintiff  claims,  even  if  there 
'tie  no  precedents  for  doing  so,  and  refers  to  the  remarks  of  the 
•court  in  Piper  v.  Hoard,  107  K  Y.  73,  1  Am.  St.  Eep.  789,  in 
which  the  court  said:  "If  the  most  that  can  be  said  is  that  the 
xjase  is  novel,  and  is  not  brought  plainly  within  the  limits  of 
eome  adjudged  case,  we  think  such  fact  not  enough  to  call  for  a 
reversal  of  this  judgment." 

If  the  plaintiff's  interests  are  of  so  important  a  character,  and 
the  public  interest  would  be  best  subserved  were  the  law  such  as 
plaintiff  insists  it  to  be,  then  is  presented  a  proper  subject  for 
legislative  action.  But  our  examination  leads  us  to  the  conclu- 
rsiuii  that  the  present  state  of  the  law  is  that  if  a  book  be  put 
"Within  reach  of  the  general  public,  so  that  all  may  have  access  to 
it,  no  matter  what  limitations  be  put  upon  the  use  of  it  by  the 
individual  subscriber  or  lessee,  it  is  published,  and  what  is 
■known  as  the  common-law  copyright,  or  right  of  first  publica- 
•tion,  is  gone.  So  far  as  is  disclosed  by  this  record,  the  plaintiff 
was  in  that  situation  at  the  time  of  the  commencement  of  this 
action. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  O'Brien,  and  Haight,  JJ.,  concur,  and  Bartlett,  Martin, 
and  Vann,  JJ.,  concur  for  reversal  upon  special  ground,  as  fol- 
lows: 

We  concur  in  the  result  upon  the  ground  that  the  plaintiff,  by 
depositing  two  copies  of  its  reference  book  in  the  office  of  the 
librarian  of  Congress,  published  the  same,  even  if  it  obtained  no 
•copyright;  that  if  it  did  obtain  a  copyright,  it  thereby  waived  its 
»common-law  right  of  literary  property  in  said  book,  and  its  stat- 
utory rights  under  federal  legislation  can  be  protected  only  in 
the  federal  courts. 
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COPYRIGHT— RIGHT  OF  PROPERTY  IN  UNPUBLISHED 
MANUSCmPT.— An  inventor  or  author  has,  independent  of  letters 
patent  or  copyright,  an  exclusive  property  in  his  invention  or  com- 
position until,  by  publication,  it  becomes  the  property  of  the  gen- 
eral public:  Tabor  v.  Hoffman,  118  N.  Y.  30;  16  Am.  St.  Rep.  740, 
and  note;  Hoyt  v.  Mackenzie,  3  Barb.  320,  49  Am.  Dec.  178,  and  see 
extended  note  thereto.  If  the  owner  of  a  dramatic  worli  having  no 
copyright  therein,  causes  it  to  be  represented  and  exhibited  for 
money,  he  thereby  publishes  it:  Keene  v.  Kimball,  16  Gray,  545; 
77  Am.  Dec.  426.  See  extended  note  to  McCrea  v.  Marsh,  71  Am. 
Dec.  751,  752.  For  a  general  discussion  of  the  law  of  copyright^ 
see  2  Morgan  on  tbe  Law  of  Literature,  1-3. 
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[155  New  York,  366.] 

PARTNERSHIP.— A  JUDGMENT  AGAINST  A  RETIRING 
PARTNER  BECOMES  A  LIEN  ONLY  on  his  interest  in  the  firm. 
If  it  is  Insolvent,  that  interest  is  nothing  at  all. 

PARTNERSHIP— PARTNER  RETIRING  AND  LEAVING 
HIS  INTEREST  IN  THE  BUSINESS.— When  a  retiring  partner 
permits  an  unliquidated  interest  to  be  continued  in  the  business  of 
the  firm,  such  ioterest  becomes  liable  for  the  partnership  debts  sub- 
sequently incurred,  as  well  as  for  prior  debts.  It  may  be  that  the 
newly  acquired  assets  which,  in  the  course  of  business,  talie  the 
place  of  the  old,  are  subject  to  the  lien  of  a  new  debt  in  preference 
to  the  old,  and  that  the  old  debts  remaining  in  specie  are  subject 
to  the  old  in  preference  to  the  new  debts,  but,  with  this  qualifica- 
tion, the  rule  seems  to  be  well  settled  in  equity,  and  this  is  but 
another  way  of  saying  that  the  interest  of  the  retiring  partner  still 
remains  at  the  risk  of  the  business. 

PARTNERSHIP.—WHEN  A  RETIRING  PARTNER  PER- 
MITS HIS  PROPERTY  TO  BE  HELD  OUT  as  the  property  of  the 
firm,  and  as  forming  a  part  of  the  foundation  on  which  its  credit 
rests,  he  cannot  subsequently  successfully  resist  its  application  to 
the  firm  debts  when  necessary  to  their  satisfaction.  Nor  can  he 
assert,  as  against  the  creditors  of  the  firm,  a  claim  in  his  favor 
founded  upon  its  liability  for  the  property  so  left  in  its  possession, 
and  which  he  has  permitted  to  be  held  out  as  firm  assets. 

W.  W.  McFarland,  for  the  appellant. 

James  L.  Bishop  and  Rudolph  P.  Eabe,  for  the  respondent. 

®'^**  O'BRIEN,  J.  The  sole  question  in  this  case  is  one  of 
equitable  priority.  The  controversy  is  between  the  plaintiff  and 
the  defendant  Nicholas  Albert,  each  claiming  the  prior  right  to 
a  fund  in  court  which  represents  the  proceeds  of  a  stock  of  goods 
that  on  December  23,  1893,  was  owned  by  the  firm  of  Albert, 
Haager  &  Company.  That  firm  was  composed  of  Henry  Albert 
and  Charles  Haager,  and  on  the  day  last  mentioned  was,  and  for 
some  time  had  been,  utterly  insolvent.  On  that  day  Henry  Al- 
bert confessed  an  individual  judgment  to  his  father,  Nicholas, 
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for  fifty  thousand  dollars.  On  the  28th  of  December  he  con- 
fessed an  individual  judgment  to  the  plaintiff  for  about  forty 
thousand  dollars.  Executions  were  promptly  issued  upon  both 
judgments  to  the  sheriff  and  levies  made  upon  the  firm  goods, 
that  in  favor  of  Nicholas  being,  of  course,  prior  in  point  of  time. 
The  plaintiff,  however,  has  claimed  from  the  beginning  that  its 
debt,  by  reason  of  the  facts  and  circumstances  hereafter  dis- 
closed, had  the  prior  and  superior  right.  In  order  to  avoid  a 
sacrifice  of  the  goods  they  were  sold  in  '"^^^  due  course  of  bus- 
iness under  a  written  agreement  of  the  parties,  and  the  proceeds 
deposited  to  await  the  result  of  this  action,  which  the  agreement 
contemplated  and  provided  for. 

While  both  parties  claim  to  be  prior  creditors,  the  judgments, 
as  we  have  seen,  are  not  against  the  firm,  but  against  one  of  its 
individual  members.  This  seems  to  have  occurred  from  the  mis- 
taken notion  that  the  other  partner  had  retired  on  the  1st  of 
January  previous  to  the  failure,  and  that  the  defendant  in  the 
judgments  had  assumed  all  the  firm  debts  and  had  acquired  all 
the  firm  property.  But  such  was  not  the  fact  as  clearly  appears 
in  this  case.  The  firm  expired  by  limitation  on  January  1st 
previous  to  the  failure,  but  there  was  no  actual  dissolution,  and 
both  partners,  in  fact,  continued  as  before  in  the  business.  The 
title  to  the  firm  property  was  not  changed,  and  there  was  no  as- 
sumption by  either  partner  of  the  firm  debts.  In  this  situation 
the  individual  judgments  against  Henry  became  liens  only  on 
his  individual  interest  in  the  firm  assets,  and  as  the  firm  was 
hopelessly  insolvent,  that  interest  was  nothing  at  all. 

We  cannot,  therefore,  perceive  how  these  judgments  or  execu- 
tions play  any  material  part  in  the  controversy.  Both  parties 
are  remitted  to  their  original  rights  or  claims  against  the  firm 
property.  They  stand  now  in  that  respect  where  they  stood  be- 
fore the  judgments  were  entered.  The  party  that  then  had  the 
superior  lien  in  equity  upon  the  goods,  if  either,  has  now  the  su- 
perior right  to  the  proceeds  or  fund  that  represents  them.  That 
fund  is  in  court,  and  the  purpose  of  this  action  is  to  determine 
and  adjust  the  conflicting  claims  of  the  parties  in  law  or  equity. 
The  written  stipulation  is  broad  in  its  scope  and  purpose,  and 
requires  the  court  to  look  beyond  the  judgments  and  determine 
what  the  equities  of  the  respective  parties  were  as  against  the 
firm  property.  Neither  party  has  gained  nor  lost  any  right  or 
advantage  in  consequence  of  the  recovery  of  the  judgments  or 
the  levies  made  under  them  by  the  sheriff.  The  case  is  con- 
trolled by  principles  of  equity  founded  upon  the  law  of  partner- 
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ship  in  the  marshaling  of  the  firm  assets,  and  the  adjustment 
of  the  claims  of  partnership  ****"  creditors.  In  order  to  apply 
these  principles  it  is  necessary  to  state  some  antecedent  facts 
that  appear  in  the  case  and  that  are  undisputed. 

The  plaintiff  is  an  English  corporation  engaged  in  the  manu- 
facture and  sale  of  lace  goods  at  Nottingham.  The  defendant, 
Nicholas  Albert,  came  to  this  country  from  Europe  about  1854. 
In  1867  he  became  a  member  of  a  firm  in  New  York  that  waa 
largely  engaged  in  dealing  in  lace  goods.  When  that  firm  was 
dissolved  two  years  later,  he  formed  a  partnership  with  two  other 
persons  in  the  same  business.  This  firm  was  dissolved  Decem- 
ber 31,  1885,  and  he  retired  from  business,  and  soon  afterward 
went  to  reside  at  or  near  St.  Gall,  in  Switzerland,  where  he  has 
since  resided.  His  son  Henry  took  his  place  in  the  firm,  the 
other  two  members  being  the  same  persons  who  were  in  the  firm 
when  the  father  retired.  The  same  private  ledger  that  had  been 
used  by  the  old  firms  was  continued  by  the  new  firm,  in  which 
the  partners'  capital  account  was  entered.  When  Nicholas  re- 
tired and  the  new  firm  was  formed  on  the  first  day  of  January, 
1886,  his  nominal  interest  in  the  business,  as  appears  from  this 
book,  was  one  hundred  and  fifteen  thousand  dollars,  but  the 
business  of  the  old  firm  was  never  wound  up  by  any  settlement 
or  actual  liquidation.  This  interest  was  ascertained  by  deduct- 
ing the  debts  of  the  firm  from  the  nominal  assets.  What  his 
interest  would  have  been  upon  an  actual  liquidation  cannot  now 
be  known,  and  never  was  known  with  anything  like  accuracy. 

But  whatever  it  was  it  remained  with  the  new  firm.  All  that 
was  done  upon  the  retirement  of  Nicholas  was  to  make  certain 
entries  in  the  ledger  referred  to,  containing  the  capital  account, 
by  which  it  was  made  to  appear  that  the  son  had  an  individual 
interest  in  the  new  firm  of  fifty  thousand  dollars,  and  the  firm 
itself  the  balance  of  the  father's  interest.  The  father  took  no 
obligation  or  promise  of  any  kind  from  the  son  or  from  the  firm, 
and  none  was  created  otherwise  than  by  the  entry  on  the  ledger. 
It  cannot  be  doubted  that  it  was  the  interest  thus  left  by  Nich- 
olas in  the  business  that  gave  and  was  intended  to  give  the  new 
firm,  of  which  the  son  was  the  head,  credit  and  standing  **••  in 
the  business  world.  The  plaintiff  had  considerable  dealings 
with  the  old  firms  and  continued  to  supply  the  new  firm  with  a 
large  part  of  their  stock,  which  was  always  purchased  on  credit. 
The  name  of  the  new  firm  was  the  same  as  that  of  the  old.  In 
1888  one  of  the  members  of  the  new  firm  dropped  out,  and  this 
left  the  son  and  the  other  partner  the  sole  members  of  the  new 
firm,  but  no  other  change  was  made. 
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The  interest  of  Nicholas  still  remained  in  the  business,  he  re- 
ceiving each  year  payments  or  credits  of  various  sums  of  money, 
representing  sometimes  six  per  cent  and  sometimes  five  per  cent 
on  what  he  left  with  the  firm.  This,  with  some  other  compara- 
tively small  amounts,  was  the  only  money  that  he  ever  drew 
from  the  business.  After  the  retirement  of  the  father  the  busi- 
ness was  not  prosperous.  The  new  firm,  especially  in  later 
years,  was  continually  behind  in  their  payments  to  the  plaintiff, 
upon  whose  forbearance  and  credit  the  success  of  the  firm  largely 
depended.  In  July,  1891,  the  firm  was  indebted  to  the  plaintiff 
in  the  sum  of  about  fifty  thousand  dollars  for  goods. 

The  managing  director,  feeling  anxious  and  uncertain  about 
the  safety  of  this  debt  and  the  condition  of  the  firm,  visited 
Nicholas,  the  father,  at  his  home  near  St.  Gall.  The  condition 
of  the  firm  with  reference  to  its  ability  to  pay,  and  the  propriety 
and  safety  of  extending  future  credits,  was  the  subject  of  their 
interview.  The  father  then  gave  to  the  plaintiff's  agent  assur- 
ances which  not  only  resulted  in  forbearance  as  to  the  debt  due, 
but  further  credit.  They  differ  somewhat  now  with  respect  to 
what  these  assurances  were,  but  for  all  the  purposes  of  the  case 
they  may  be  here  stated  in  the  language  of  the  findings  of  the 
learned  trial  judge  dismissing  the  plaintiff's  complaint,  and 
which  are  based  upon  the  testimony  of  Nicholas  himself. 

He  finds  that  Nicholas  said  to  the  plaintiff's  agent,  "You  need 
not  have  any  fear  at  all.  That  is  all  right.  Your  firm  won't 
lose  anything  because,  as  much  as  I  know,  the  business  over 
there  is  good,  and  I  have  over  one  hundred  thousand  dollars  cap- 
ital in  the  ^**^  business;  fifty  thousand  dollars  is  a  loan  to  my 
son,  and  the  remaining  part  to  the  firm,  so  you  need  not  be 
afraid  at  all;  that  is  all  right."  This  statement  seems  to  have 
satisfied  the  plaintiff's  agent,  and  he  not  only  allowed  the  debt 
to  remain  in  the  condition  that  it  then  was,  but  he  continued  to 
give  credit  to  the  firm  to  the  end  and  to  sell  them  goods  on  the 
faith  of  the  statement,  and  when  the  son  confessed  the  judgment 
already  mentioned  to  his  father,  which  put  an  end  to  the  busi- 
ness, a  large  part  of  the  assets  of  the  firm  consisted  of  the  very 
goods  sold  to  them  by  the  plaintiff  on  credit,  and  hence  a  large 
part  of  the  fund  in  controversy  is  traced  to  the  plaintiff's  goods, 
sold  in  the  manner  described. 

The  son,  Henry,  was  present  at  the  interview  at  St.  Gall,  and 
participated  in  it.  The  plaintiff's  agent  says  that  the  father 
asked  his  son  to  put  the  substance  of  the  interview  in  writing, 
but  this  the  father  denies.     However  that  may  be,  it  is  undispu- 
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ted  that  on  the  same  day  the  son  delivered  to  the  agent  a  letter, 
under  his  own  signature,  in  which  he  referred  "to  our  conversa- 
tion of  to-day/*  and  wishing  to  set  the  agent's  mind  at  ease  with 
respect  to  his  debt,  he  proceeded  to  state  that  his  father  had  a 
capital  of  about  one  hundred  thousand  dollars  in  the  business, 
half  of  which  was  at  the  business  risk  and  the  balance  loaned  to 
him,  and  that  the  agent  could  rest  assured  that  he  would  be  paid 
in  full  before  any  of  this  capital  should  be  withdrawn.  That 
Henry,  in  behalf  of  his  firm  in  New  York,  did  give  to  the  agent 
in  various  forms  the  most  explicit  assurances  that  the  father** 
interest  was  at  the  risk  of  the  business  is  not  disputed,  but  since- 
the  courts  below  have  held  that  the  father  was  not  bound  hj 
them,  the  case  may  rest  on  his  own  version  of  the  transaction  aa 
found  by  the  learned  trial  judge. 

In  giving  to  this  interview  its  proper  significance  not  mucb 
importance  can  be  attached  to  the  use  of  the  word  **loan."  All 
that  Nicholas  could  have  meant  by  that,  as  we  shall  see  here- 
after, was  to  describe  the  manner  in  which  his  interest  in  th& 
old  firm  had  been  distributed  in  the  capital  account  of  the  new 
firm.  The  important  fact  was  that  his  interest  still  remained 
in  the  concern  as  capital  to  give  it  strength  and  ***  credit.  He- 
certainly  could  not  have  intended  the  plaintiff's  agent  to  under- 
stand that  he,  Nicholas,  had  a  debt  against  the  firm  and  against 
his  son  for  over  one  hundred  thousand  dollars,  that  he  was  at 
liberty  to  enforce  at  any  time.  Such  a  situation,  instead  of  re- 
moving the  agent's  doubts  and  fears  with  respect  to  the  finan- 
cial condition  of  the  firm,  might  well  have  aroused  his  worst  ap- 
prehensions. That  the  agent  did  not  understand  the  situation  in 
that  way  is  too  plain  for  argument,  when  we  consider  the  pur- 
pose of  the  interview,  the  substance  of  what  took  place  and  what 
followed.  That  Nicholas  did  not  intend  to  be  understood  ia 
that  sense  is  equally  clear,  since  he  knew  that  the  agent  had 
doubts  with  respect  to  the  ability  of  the  firm  to  pay  its  debts, 
and  to  reveal  to  his  mind  such  a  dangerous  situation  would  ag- 
gravate his  fears  instead  of  dispelling  them. 

Hence,  the  question  is  whether,  upon  such  a  state  of  facts', 
Nicholas  can  now  assume,  with  respect  to  this  fund,  the  attitude 
of  a  preferred  creditor  against  all  the  other  creditors  of  the  firm, 
and  especially  against  the  plaintiff,  who,  upon  the  faith  of  all 
these  assurances,  parted  with  the  legal  title  to  the  property 
which  the  firm  had  at  the  time  of  the  failure,  and  which  is  rep- 
resented by  the  fund  in  question.  The  solution  of  this  problem 
does  not  call  for  any  discussion  of  the  question  of  fraud,  actual 
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or  constructive,  but  depends  upon  principles  of  equity.  It  is 
proper,  however,  to  say  that,  while  there  is  in  the  record  abun- 
dant material  for  imputing  fraud  to  Henry,  the  son,  and  the  firm 
for  which  he  acted,  there  is  no  reason  whatever  to  suppose  that 
Nicholas,  his  father,  was  in  any  way  connected  with  it.  Even 
in  the  interview  at  St.  Gall,  already  described,  he  acted  honestly 
and  doubtless  meant  just  what  his  words  fairly  implied.  He  was, 
as  all  now  admit,  deceived  as  to  the  condition  of  the  business  in 
New  York  by  his  son.  He  had  no  hand  nor  part  in  procuring 
the  judgment  under  which  he  now  claims,  and,  in  fact,  he  knew 
nothing  about  it  until  after  it  was  entered.  The  plan  of  con- 
fessing judgment  and  acquiring  a  first  lien  on  the  property  of 
the  firm  was  conceived  and  executed  by  the  son  alone.  It  is 
true  that  he  is  now  in  the  attitude  of  claiming  the  benefit  and 
advantage  ***  of  that  judgment,  but  it  is  quite  probable  that 
he  has  been  made  to  assume  that  position  by  the  voluntary  ac- 
tion of  his  son. 

Therefore,  leaving  entirely  out  of  view  all  questions  of  actual 
fraud,  and  relegating  the  judgments  to  their  proper  place  in 
the  controversy  as  merely  representing  the  debts  in  another 
form,  we  have  simply  two  claimants  of  a  fund  which  is  subject 
to  the  disposition  of  a  court  of  equity  on  equitable  principles, 
and  the  question  is.  Which  of  the  two  claimants  has  the  superior 
right  in  equity? 

When  Nicholas  retired  from  the  firm  on  the  Ist  of  January, 
1886,  leaving  his  entire  unliquidated  interest  in  it  as  capital, 
it  remained  at  the  risk  of  the  business,  and  his  rights  in  the 
firm  property  thereafter  became  subordinate  to  the  rights  of 
creditors  of  the  new  firm  as  well  as  the  old  firm,  and  this  with- 
out regard  to  the  manner  in  which  by  his  assent,  express  or  im- 
plied, that  interest  was  distributed  on  the  book  containing  the 
account  of  capital.  On  the  undisputed  facts  disclosed  by  this 
case,  he  cannot,  upon  failure  of  the  new  firm,  assert  any  inter- 
est in  the  firm  assets  to  the  prejudice  of  creditors.  The  nom- 
inal capital,  which  Nicholas,  the  father,  left  in  the  concern, 
however  distributed  upon  the  books,  was  the  thing  which  gave 
and  was  intended  to  give  standing  and  credit  to  the  new  firm, 
and  hence  it  would  now  be  inequitable  to  deprive  the  firm 
creditors  of  the  benefit  of  it  in  favor  of  the  party  who  furnished 
it,  or  rather  allowed  it  to  remain  for  the  purpose  of  promoting 
the  success  of  a  business  in  which  his  son  was  largely  interested. 
That  son  took  his  father's  place  in  the  firm,  and,  without  even 
a  change  of  name,  it  continued  the  same  business  substantially 


March,  1898.]  Adams  v.  Albert.  681 

upon  the  credit  and  reputation  which  the  still  nnascertained 
and  unliquidated  interest  of  the  father  gave  to  it.  The  money 
value  of  the  interest  of  the  retiring  partner  depended  upon 
what  that  interest  would  produce  when  reduced  to  money,  after 
the  discharge  of  all  debts,  and  it  was  never  ascertained  by  that 
process.  The  facts  in  the  record  indicate  that  had  that  course 
been  pursued  the  real  interest  would  prove  to  be  much  less 
than  the  nominal  interest.  To  allow  the  retiring  partner  now, 
when  the  new  firm  ^**®  has  failed,  to  give  to  his  nominal  inter- 
est, left  in  the  business  in  the  manner  and  under  the  circum- 
stances stated,  the  form  and  character  of  a  fixed  debt  against  the 
new  firm  to  the  exclusion  of  the  plaintiflE's  claim,  would  be,  to 
use  a  very  mild  expression,  contrary  to  equity. 

The  principle  to  be  deduced  from  the  elementary  books  and 
the  adjudged  cases,  which  applies  to  such  a  situation  as  the 
facts  in  this  case  disclose,  is  substantially  this:  When  a  retiring 
partner  allows  his  unliquidated  interest  to  be  continued  in  the 
business  of  a  new  firm,  the  interest  thus  left  becomes  liable  for 
the  partnership  debts  subsequently  incurred,  as  well  as  the  prior 
debts.  It  may  be  that  newly-acquired  assets,  which,  in  the 
course  of  business  take  the  place  of  the  old,  are  subject  to  the 
lien  of  the  new  debts  in  preference  to  the  old,  and  that  the  old 
assets  remaining  in  specie  are  subject  to  the  old  in  preference  to 
the  new  debts,  but  with  this  qualification  the  rule  seems  to  be 
well  settled  in  equity,  and  that  is  but  another  way  of  saying  that 
the  interest  of  the  retiring  partner  still  remains  at  the  risk  of  the 
business:  Willis  v.  Sharp,  113  N,  Y.  586;  Burwell  v.  Mandeville, 
2  How.  560:  Hoyt  v.  Sprague,  103  U.  S.  613;  Nerot  v.  Burnand, 
4  Euss.  247;  Payne  v,  Hornby,  25  Beav.  280;  Lindley  on  Part- 
nership, 700,  702. 

The  principle  is  stated  in  this  form  by  a  learned  writer  on  the 
law  of  partnership:  "If,  therefore,  the  person,  instead  of  permit- 
ting himself  to  be  held  out  as  a  partner,  permits  his  property  to 
be  held  out  as  the  property  of  the  firm,  and  as  forming  a  part  of 
the  foundation  on  which  its  credit  rests,  the  very  same  reason 
which  held  him  personally  in  the  first  case  with  all  his  property, 
would  now  hold  that  part  of  his  property  so  permitted  to  appear 
as  the  property  of  the  firm":  Parsons  on  Partnership,  3d  ed., 
637.  That  must  mean  that  the  interest  of  the  retiring  partner, 
set  over  on  the  books  to  the  new  firm,  is  continued  at  the  risk  of 
the  business.  Hence  the  result  must  be  that,  as  against  the 
plaintiff,  the  defendant,  Nicholas  Albert,  cannot  now  assume 
the  position  of  a  firm  creditor  in  virtue  of  his  nominal  interest 
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in  the  old  firm,  but  left  by  him  for  the  use  of  the  new  firm  as 
capital.  This  would  "'*^  deplete  the  assets  of  the  insolvent 
firm  to  which  he  intrusted  his  interest  on  retiring  from  the  old 
firm  or  upon  its  dissolution,  to  the  prejudice  of  the  just  rights 
of  creditors,  a  consequence  which  equity  does  not  tolerate:  Baily 
V.  Hornthal,  154  K  Y.  648;  61  Am.  St.  Eep.  645. 

The  application  of  this  principle  is  decisive  of  the  case,  and 
while  it  might  be  developed  and  illustrated  at  greater  length  by 
discussion  and  by  reference  to  other  authorities,  enough  has  been 
said  to  indicate  and  make  reasonably  clear  our  reasons  for  the 
conclusion  that  the  plaintiff  has,  in  equity,  the  superior  right  to 
the  fund  which  is  the  subject  of  litigation.  In  this  view  of  the 
case  it  is  not  important  to  determine  whether  the  interview  be- 
tween the  plaintiff's  agent  and  Nicholas,  at  St.  Gall,  in  July, 
1891,  with  what  followed,  constitutes  a  technical  estoppel,  since 
the  principle  of  equity,  to  which  attention  has  been  directed, 
would  apply  if  that  interview  had  never  taken  place.  But  it 
has  an  important  bearing  upon  another  feature  of  the  case,  and 
gives  great  aid  in  the  application  of  the  principle. 

Whatever  else  that  event  may  prove,  or  tend  to  prove,  it  shows 
quite  clearly  that  Nicholas  then  and  all  along  understood  the 
situation  just  as  equity  now  views  it  under  the  rule  and  princi- 
ple stated.  If,  on  the  first  day  of  January,  1886,  he  became,  as 
now  claimed,  a  creditor  of  the  firm  and  of  his  son  to  the  extent 
of  his  nominal  interest  of  one  hundred  and  fifteen  thousand  dol- 
lars, then  it  would  be  apparent  that  the  new  firm  started  in  bus- 
iness with  practically  no  capital  at  all,  since  a  liquidation  of  the 
assets  would  barely  pay  the  debts.  Indeed,  if  that  was  the  real 
situation,  the  firm  was  perilously  near  insolvency  from  the  be- 
ginning, and  that  situation  did  not  improve  from  the  date  of  the 
organization  to  July,  1891,  when  the  interview  at  St.  Gall  took 
place.  On  the  contrary,  everything  tends  to  show  that  it  was 
aggravated,  and  hence  if  Nicholas  then  had  this  large  debt 
against  the  concern,  which  he  was  at  liberty  to  enforce  at  pleas- 
ure, he  could  not  as  an  honest  man  have  told  the  plaintiff's  agent, 
as  he  did  in  substance,  that  the  plaintiff's  debt  was  not  only  safe, 
but  that  the  agent  could  safely  continue  ^^"^  to  give  further 
credit.  He  evidently  understood  then,  as  equity  now  regards  it, 
that  his  imliquidated  interest,  whatever  it  might  be,  was  at  the 
risk  of  the  business,  and  so  regarding  the  nature  of  his  claim,  his 
conduct  is  consistent  with  the  highest  standard  of  commercial 
morality,  but  upon  no  other  hypothesis  can  his  acts  and  words  be 
reconciled  with  that  honesty  of  purpose  which  is  now  freely  con- 
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ceded  to  him  on  all  sides.  His  present  position,  which  it  is  but 
just  to  say  was  not  of  his  own  seeking,  but  brought  about  by  the 
voluntary  action  of  his  son,  would  seem  to  invite  a  conflict  be- 
tween his  personal  reputation  for  integrity  as  a  business  man 
and  his  pecuniary  interest,  since  either  the  one  or  the  other  must 
suffer  as  the  result  of  this  case.  The  principle  of  equity,  upon 
which  our  decision  rests,  preserves  the  former  while  it  may  un- 
favorably affect  the  latter. 

There  are  no  other  questions  in  the  case.  It  may  be  that  the 
view  we  have  taken  with  respect  to  the  principle  that  governs 
the  rights  of  the  parties  may  give  rise  hereafter  to  some  ques- 
tions of  practice  or  procedure,  but  they  belong  to  the  court  of 
original  jurisdiction. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Parker,  0.  J.,  not  sitting,  and  Vann,  J., 

dissenting. 

PARTNERSHIP— RIGHTS  OB^  INDIVIDUAL  CREDITORS.— A 

partner's  interest  in  partnersliip  property  Is  liis  share  after  the  firm 
debts  are  paid,  and  an  individual  creditor  of  such  partner  can  only 
acquire  a  lien  on  such  interest.  If  the  partnership  is  Insolvent, 
there  is  no  interest  upon  which  he  can  acquire  a  lien:  White  v. 
Dougherty,  1  Mart.  &  Y.  309;  17  Am.  Dec.  802;  Goldthwaite  v. 
Jannev,  102  Ala.  431;  48  Am.  St.  Rep.  56;  monographic  note  to 
Smith"  V.  Smith,  43  Am.  St.  Rep.  371. 

PARTNERSHIP— LIABILITIES  OF  RETIRING  PARTNER- 
SHIP.— A  person  retiring  from  the  partnership,  In  order  to  relieve 
himself  from  further  liabilities  incurred  by  the  firm,  must  bring 
actual  notice  of  his  retirement,  and  of  the  dissolution  of  the  part- 
nership, home  to  such  pereons  as  have  been  accustomed  to  deal 
with  it:  Ellison  v.  Sexton,  105  N.  O.  356;  18  Am.  St  Rep.  907;  Wil- 
liams V.  Bowers,  15  Cal.  321;  76  Am.  Dec.  489.  And  persons  hold- 
ing themselves  out  as  partners  may  be  held  liable  as  such  to  per- 
sons dealing  with  the  partnership  in  reliance  upon  such  represen- 
tations: Smith  V.  Hill,  45  Vt.  90;  12  Am.  Rep.  189;  Green  v.  Taylor, 
98  Ky.  330;  56  Am.  St.  Rep.  375,  and  note;  Fletcher  v.  PuUen,  70 
Md.  205;  14  Am.  St.  Rep.  355,  and  note.  See  Webster  ▼.  Olark,  34 
Fla.  637;  43  Am.  St.  Rep.  217,  and  note. 


Simon  v.  Yandevbeb. 

[155  New  York,  877.] 

VENDOR  AND  PURCHASER— TITLE  OF  REAL  PROP- 
ERTY, WHEN  NOT  MARKETABLE.— If  an  action  has  been  com- 
menced and  a  notice  thereof  filed  apparently  affecting  the  title  of 
real  property,  and  the  complaint  states  a  good  cause  of  action,  the 
title  is  not  marketable,  and  the  purchaser  will  not  be  compelled  to 
accept  it.  He  is  not  reqiiired  to  go  outside  and  look  up  the  evi- 
dence on  which  the  action  is  based,  and  to  determine  whether  or 
not  it  can  be  maintained. 


684  Simon  v.  Vandevbbb.  [New  York, 

Louis  Manheim,  for  the  appellants. 
Albert  G.  McDonald,  for  the  respondent. 

^'^^  HAIGHT,  J.    This  action  was  brought  to  recover  the 

amount  paid  upon  contracts  for  the  purchase  of  real  property, 
upon  the  ground  that  the  title  was  defective  or  so  encumbered 
as  to  make  it  unmarketable. 

On  the  fifth  day  of  October,  1892,  the  day  agreed  upon  by 
the  parties  for  the  transfer  of  the  title,  the  defendant  tendered 
to  the  plaintiffs  deeds  of  the  land,  proper  and  sufficient  in  form, 
but  they  refused  to  receive  the  deeds,  or  to  pay  the  balance  of 
the  purchase  price  in  accordance  with  the  terms  of  the  contract, 
for  the  reason  that  a  lis  pendens  and  complaint  ^''^  had  been 
filed  in  the  office  of  the  clerk  of  Kings  county  on  September  29, 
1892,  in  an  action  brought  by  one  George  W.  Dalton  against 
the  defendant  in  this  action,  in  which  Dalton  claimed  an  interest 
in  the  real  estate  which  the  defendant  had  contracted  to  convey 
to  these  plaintiffs.  The  defendant  insisted  that  his  title  was 
not  impaired  or  rendered  unmarketable  by  reason  of  the  Dalton 
action  and  lis  pendens,  but  did  not  produce  or  call  the  attention 
of  the  plaintiffs  to  the  contract  upon  which  that  action  was 
based. 

Prior  to  the  twenty-fifth  day  of  February,  1891,  the  defend- 
ant's title  is  unquestioned.  On  that  day  he  entered  into  a  writ- 
ten contract  with  Dalton  to  act  as  his  agent  in  survejdng,  open- 
ing streets,  and  laying  out  lots  for  sale  of  about  sixty-five  acres 
of  land,  of  which  that  contracted  to  be  conveyed  to  the  plaintiffs 
was  a  part.  Under  the  contract  Dalton  was  to  make  the  sales 
of  the  property,  pay  the  defendant  three  thousand  dollars  per 
acre  and  three-fourths  of  all  that  should  be  received  in  excess 
thereof,  Dalton  reserving  the  other  quarter  for  his  services. 

We  fully  agree  with  the  learned  general  term  in  its  conclu- 
sion that  under  this  contract  Dalton  acquired  no  title  or  inter- 
est in  the  land.  But,  as  we  have  seen,  this  contract  was  not 
produced,  and  the  attention  of  the  plaintiffs  called  thereto  at 
the  time  agreed  upon  for  the  transfer  of  the  property  to  them. 
No  claim  has  been  made  that  the  complaint  does  not  state  a  good 
cause  of  action,  or  that  under  it  Dalton  would  not  have  an  in- 
terest in  the  real  property.  Instead  of  averring  an  employment 
as  agent,  as  provided  for  in  the  contract,  it  alleges  that  the  plain- 
tiffs and  defendant  entered  into  a  copartnership,  in  which  each 
partner  was  to  have  an  interest  in  the  lands,  and  that  the  defend- 
ant, for  the  purpose  of  depriving  Dalton  of  his  rightful  interest 
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and  share  in  the  premises,  wrongfully  dissolved  the  copartner- 
ship and  would  not  allow  him  to  participate  in  the  profits  aris- 
ing from  the  contract,  or  account  to  him  for  his  share  or  inter- 
est. The  relief  demanded  was  that  he,  Dalton,  he  declared  to  be 
an  owner,  or  part  owner,  of  the  land  and  premises  described; 
that  an  accounting  be  had  and  that  a  receiver  be  appointed  to 
take  possession  '*****  of  the  premises  and  to  sell  the  lands,  or  that 
the  premises  be  divided  under  the  direction  of  the  court  accord- 
ing to  the  respective  rights  of  the  parties. 

It  will  be  observed  that  the  action  was  commenced  only  six 
days  before  the  day  fixed  for  the  passing  of  the  title  under  the 
contract  with  the  plaintiffs.  The  commencement  of  that  action 
was  not  discovered  by  the  plaintiffs  until  the  day  before  and  then 
a  contract  was  found  on  file,  but  it  was  not  examined  by  the 
plaintiffs'  counsel,  and  he  did  not  know  that  it  was  the  contract 
upon  which  the  Dalton  action  was  based,  or  that  there  was  not 
another  contract. 

If  the  allegations  of  the  complaint  were  true,  then  the  title 
was  not  marketable.  Upon  the  trial  of  this  action  it  turned  oni 
that  the  essential  allegation  had  no  foundation  in  fact,  but 
these  facts  were  not  known  by  the  plaintiffs  at  the  time  of  their 
rejection  of  the  title.  We  are  thus  brought  to  the  question  in 
the  case.  The  plaintiffs  contend  that  they  were  not  required  to 
investigate  the  title  further;  while  the  defendant  insists  that  the 
burden  rested  upon  them  to  show  that  the  Dalton  action  was 
based  upon  facts  that  would  establish  that  he  had  an  interest  in 
the  property,  or  that  the  result  of  the  trial  of  that  issue  would 
be  doubtful. 

The  rule  is  well  stated  by  Andrews,  C.  J.,  in  the  recent  case  of 
Greenblatt  v.  Hermann,  144  N.  Y.  13,  18:  "A  vendee  who  re- 
fuses to  take  title  upon  the  ground  of  defect  therein,  must  point 
out  the  objection  and  give  proof  tending  to  establish  it,  or  to 
create  such  a  doubt  in  respect  thereto  as  to  render  the  title  un- 
marketable. If  the  defect  or  doubt  is  disclosed  on  the  face  of 
the  record  title,  he  need  go  no  further,  but  if  it  depends  upon 
some  extrinsic  fact  not  disclosed  by  the  record,  he  must  show 
the  fact  which  justifies  his  refusal  to  accept  the  title  tendered." 

In  the  case  of  Aldrich  v.  Bailey,  132  N.  Y.  85,  we  held  that 
an  action  brought  and  a  lis  pendens  filed  did  not  justify  the  re- 
jection of  the  title  by  the  vendee  when  the  complaint  failed  to 
state  a  cause  of  action. 

In  Fleming  v.  Bumham,  100  N.  Y.  1,  it  was  held  *®*  that  a 
title  open  to  reasonable  doubt  is  not  marketable,  and  a  pur- 
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chaser  will  not  be  required  to  determine  a  disputed  question  of 
fact  or  a  doubtful  question  of  law  with  reference  thereto. 

In  Moore  v.  Williams,  115  N.  Y.  586,  12  Am.  St.  Rep.  844, 
it  was  held  that  it  was  not  necessary  for  a  vendee  of  real  estate, 
in  order  to  justify  a  refusal  to  complete  the  purchase,  to  show 
that  the  title  offered  was  absolutely  bad.  It  is  sufficient  if  he 
had  to  resort  to  parol  evidence  to  remove  the  apparent  encum- 
brance. 

We  now  come  to  the  consideration  of  the  case  of  Hayes  v. 
Nourse,  114  N.  Y.  595,  11  Am.  St.  Rep.  700,  upon  which  the 
learned  general  term  based  its  decision.  That  action  was 
brought  to  recover  a  payment  made  at  the  time  of  the  execution 
of  a  contract  for  the  sale  of  lands  on  the  ground  of  a  defect  in 
the  title.  In  that  case  one  Peter  Kemble  owned  the  premises  in 
1819.  He  died  in  1823,  leaving  a  will  in  which  he  devised  the 
premises  to  his  five  children,  share  and  share  alike;  four  of  the 
children  conveyed  to  Mary  Kemble,  the  fifth.  She  recorded  her 
deed,  took  possession  of  the  land  and  remained  until  October, 
1854,  when  she  conveyed  to  James  N.  Paulding,  who  took  pos- 
session and  remained  until  August,  1884,  when  he  conveyed  to 
the  defendant  in  trust  for  the  benefit  of  creditors.  In  1885 
the  defendant  contracted  to  sell  to  the  plaintiff.  The  defect  in 
the  title  complained  of  was  that  in  July,  1836,  an  action  was 
commenced  in  the  late  court  of  chancery  by  John  McGeer  and 
others  against  Govemeur  Kemble  and  others,  being  the  five 
children  and  devisees  of  Peter  Kemble,  in  which  it  was  alleged 
in  the  bill  that  on  August  13,  1819,  Peter  Kemble  had  entered 
into  an  agreement  with  Arthur  McGeer,  the  father  of  the  com- 
plainants, in  which  he  agreed  to  sell,  and  McGeer  to  purchase, 
the  lands,  and  that  under  that  contract  McGeer  entered  into  pos- 
session, and  so  remained  until  his  death,  when  the  defendants  in 
that  action  re-entered  and  retained  the  possession.  A  lis  pen- 
dens was  filed  on  the  same  day  that  the  action  was  brought.  It 
appeared  that  no  further  proceedings  were  taken  in  the  case,  and 
the  last  we  hear  of  it  was  in  1844,  when  there  was  a  substitution 
of  attorneys  for  the  complainants.  Upon  the  trial  of  this  ac- 
tion James  N.  Paulding  was  sworn  as  a  witness,  and  *^*  testi- 
fied that  the  first  that  he  knew  of  any  trouble  with  the  title  was 
twenty  years  before,  when  he  sold  the  lots  at  auction.  The  pur- 
chaser found  the  papers  in  the  chancery  suit  on  file  and  refused 
to  take  title.  At  that  time  Paulding  tells  us  he  tried  to  find  the 
McGeers,  and  employed  two  persons  for  that  purpose,  who  made 
diligent  search,  but  had  been  unable  to  get  any  trace  of  them. 
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Paulding  had  purchased  without  actual  notice  of  the  alleged 
claim  of  the  McGeers.  In  that  case  it  was  held  that,  owing  to 
the  facts  that  sixty-one  years  had  elapsed  since  the  filing  of  the 
lis  pendens  and  the  commencement  of  the  suit  in  chancery,  the 
right  to  revive  and  continue  the  action  against  the  successors 
in  interest  of  a  deceased  defendant  had  been  lost,  and  that  the 
lis  pendens  and  action  pending  no  longer  continued  to  be  a  cloud 
upon  the  title.  Follett,  C.  J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  gave  expression  to  the  following:  "A  pending 
action  brought  to  establish  title  to,  or  a  lien  upon,  land,  does 
not  of  itself,  nor  does  a  duly  recorded  notice  of  its  pendency, 
make  the  title  defective  or  create  a  lien  on  the  land."  It  is 
upon  this  clause  of  the  opinion  that  the  general  term  rests  its 
conclusion  that  the  vendee  must  go  further  and  make  inquiry 
as  to  the  evidence  and  determine  whether  the  action  can  be 
maintained.  The  rule  which  Judge  Follett  attempted  to  state 
was  based  upon  the  case  of  Bull  v.  Hutchens,  32  Beav.  615,  in 
which  the  master  of  the  rolls  said  that  "the  lis  pendens  is  merely 
notice  of  some  claim  made  in  respect  of  the  property  which  is  the 
subject  of  the  suit,  but  that  it  does  not,  of  itself,  create  an  en- 
cumbrance apart  from  the  equity  on  which  the  action  is  founded. 
If  it  were  otherwise,  a  lis  pendens  having  nothing  to  do  with 
the  matter  might  create  an  encumbrance.  It  was  notice  of  the 
existence  of  a  suit  in  chancery,  and  required  all  persons  deal- 
ing with  the  property  to  look  at  the  proceedings  to  see  whether 
it  did  not  affect  the  property  or  not."  In  other  words,  he  must 
look  to  the  complaint  and  see  whether  it  states  a  cause  of  action, 
as  we  did  in  Aldrich  v.  Bailey,  132  N.  Y.  85.  This,  we  think, 
is  and  should  be  the  limit  of  the  rule.  To  require  the  pur- 
chaser to  go  outside  and  look  up  the  evidence  upon  which  an 
action  was  based,  and  then  determine  whether  ^®*  it  could  be 
maintained,  would  impose  upon  him  a  burden  which,  we  think, 
would  be  unjust  and  not  warranted  by  the  authorities.  Whether 
the  plaintiffs  would  have  been  required  to  construe  the  con- 
tract, and  to  have  determined  whether  the  action  could  be  main- 
tained upon  it,  is  not  necessary  for  us  to  now  consider.  Had  the 
defendant  produced  the  contract  and  shown  to  the  plaintiffs  that 
it  was  the  only  contract  upon  which  Dalton's  action  was  found- 
ed, the  question  might  have  been  raised  for  our  determination, 
but  we  think  the  plaintiffs  were  not  required  to  look  up  the'  con- 
tract or  the  evidence  upon  which  Dalton  relied  for  the  establish- 
ment of  his  claim.  They  cannot  be  compelled  to  purchase  and 
then  defend  a  lawsuit  rejrnlarly  commenced,  in  which  the  com- 
plaint states  a  good  cause  of  action. 
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The  judgment  of  the  general  term  should  be  reversed  and  that 
entered  upon  the  verdict  affirmed,  with  costs. 
All  concur. 
Judgment  accordingly. 

VENDOR  AND  PURCHASER— WHEN  TITLE  IS  UNMAR- 
KETABLE.—A  marketable  title  in  equity  Is  one  in  which  there  is 
no  doubt  involved,  either  as  to  matter  of  law  or  fact.  If  there  is 
color  of  outstanding  title  which  may  prove  substantial,  though 
there  is  not  enough  in  evidence  to  enable  the  chancellor  to  say  so> 
a  purchaser  is  not  compelled  to  take  it  and  encounter  the  hazard 
of  litigation:  Herman  v.  Somers,  158  Pa.  St.  424;  38  Am.  St.  Rep. 
851,  and  note;  Vought  v.  Williams,  120  N.  Y,  253;  17  Am,  St.  Rep. 
634,  and  note.  It  must  be  such  a  title  as  can  be  sold  to  a  reason- 
able purchaser,  or  mortgaged  to  a  person  of  reasonable  prudence 
as  security  for  the  loan  of  money:  Moore  v.  Williams,  115  N.  Y. 
586;  12  Am.  St  Bep.  844,  and  note. 


Archer  v.  Archer. 

[155  New  Yoek,  415.] 

JUDICIAL  SALE,  ASSIGNEE  OF  BID,  JURISDICTION 
OVER.- If  a  purchaser  at  a  judicial  sale  assigns  his  bid,  and  the 
assignee  accepts  the  assignment  and  requests  a  conveyance  to  be 
made  to  him,  he  thereby  submits  himself  to  the  jurisdiction  of  the 
court,  and  may  be  compelled  to  malce  payment  by  the  same  pro- 
ceeding which,  but  for  the  assignment,  might  be  prosecuted  against 
the  original  purchaser. 

Edwin  L.  Kalish,  for  the  appellant. 

Seward  Baker,  for  the  respondent. 

416  PARKER,  C.  J.  In  pursuance  of  a  judgment  of  sale  in 
partition,  the  appellant  Bach  purchased  lot  No.  3,  while  William 
Booth  bought  lot  No.  1.  The  terms  of  sale  were  signed  by 
the  purchasers  respectively,  who,  at  the  same  time,  paid  down 
ten  per  cent  required  upon  the  signing  of  the  terms  of  sale.  A 
few  days  later  Bach  took  an  assignment  of  Booth's  bid,  and  im- 
mediately thereafter  advised  the  attorney  for  the  plaintiff  that 
he  had  done  so,  at  the  same  time  directing  that  a  deed  be  prepar- 
ed conveying  to  him  lots  Nos.  1  and  2  in  one  **'"  conveyance. 
The  referee  prepared  and  executed  the  deed  in  accordance  with 
such  instructions,  but  Bach  subsequently  refused  to  accept  it  on 
the  ground  that  a  stream  of  water  ran  across  Oostdorp  avenue 
and  across  plot  No.  1,  and  then  across  Mechanic  street.  Pro- 
ceedings were  thereafter  instituted  to  compel  Bach  to  take  title, 
resulting  in  an  order  of  the  special  term  directing  him  to  com- 
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plete  his  purchase,  which  order  was  affirmed  at  the  general  term. 
On  this  review  the  only  question  presented  is  whether  the  court, 
had  jurisdiction  to  compel  Bach  to  take  title  to  plot  No.  1,  which, 
was  purchased  at  the  sale  hy  Booth,  who  immediately  thereafter^ 
in  writing,  assigned  his  bid,  and  the  terms  of  sale  and  his  rights^ 
thereunder  to  Bach.  The  jurisdiction  of  the  court  to  compel  a. 
purehaser  at  a  judicial  sale  to  complete  his  purchase  is  well  set- 
tled: Wood  V.  Mann,  3  Sum.  322;  Requa  t.  Rea,  2  Paige,  341;. 
Cazet  V.  Hubbell,  36  N.  Y.  677;  Miller  v.  Collyer,  36  Barb.  250. 

Judge  Story,  in  Wood  v.  Mann,  3  Sum.  322,  says  that  the  au- 
thority to  compel  a  purchaser  to  complete  his  purchase  "standi 
upon  the  strictest  principles  of  the  court,  that  he  who  makes 
himself  a  party  to  the  proceedings  of  the  court,  and  undertakes- 
to  do  a  particular  act  under  the  decretal  orders  of  the  court  may 
be  compelled  to  perform  what  he  has  undertaken.  It  is  a  mere 
incident  to  the  due  exercise  of  the  principal  jurisdiction,  and  is 
indispensable  to  the  due  enforcement  of  the  orders  of  the  court 
upon  persons  who  have  submitted  themselves  to  its  jurisdic- 
tion." 

In  Proctor  v.  Farnam,  5  Paige,  614,  the  court  said:  'It  is  ft 
familiar  principle  that  any  one  who  interferes  pendente  lite 
with  the  subject  matter  of  a  suit  in  equity,  submits  himself 
to  the  jurisdiction  of  the  court,  to  be  exercised  by  petition  or 
motion  in  the  original  suit,  and  that  he  acquires  no  rights  in 
that  manner  which  may  not  be  modified,  controlled,  or  directed^ 
without  any  new  proceeding  directly  against  him;  and  this  doc- 
trine applies  with  full  force  to  this  case  of  a  purchaser  under  a 
decree,  and  to  all  who  claim  interest  under  him.**  In  the  case 
just  cited  the  assignee  of  the  bid  of  a  purchaser  '*^^  at  a  judi- 
cial sale  obtained  the  order  of  the  court,  against  the  protest  of 
such  purchaser,  directing  the  execution  of  the  conveyance  im- 
mediately to  him  by  the  master.  The  appellant  urges,  however,, 
that  this  rule  is  not  applicable  to  the  mere  assignee  of  the  ven- 
dee of  a  contract  to  purchase  land,  because  the  assignee,  by 
simply  accepting  the  assignment,  has  not  undertaken  to  do  £uiy 
particular  act  under  the  orders  of  the  court,  so  as  to  vest  it  with 
the  authority  to  put  him  in  motion;  that  by  the  assignment  in 
this  matter  Bach  acquired  the  option  to  complete  the  purchase 
and  take  title,  but  that  no  one  could  compel  him  to  do  so,  not 
even  his  assignor,  and  that  in  such  case  the  remedy  under  the 
judgment  is  to  compel  the  purchaser  at  the  sale  to  complete  the 
purchase. 

The  difficulty  with  the  appellant's  position  seems  to  lie  in 
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his  assumption  of  facts.  While  it  is  true  that  the  facts  in  this 
case  are  not  like  those  of  any  other  to  which  our  attention  has 
been  called,  still  they  bring  this  case  within  the  principle  estab- 
lished in  the  cases  cited,  which  predicates  the  power  of  the  court 
to  compel  the  purchaser  to  take  title,  upon  his  interference 
■vrith.  the  proceedings  had  under  the  order  of  the  court,  by  which 
it  is  said  he  subjects  himself  to  its  jurisdiction  and  may  be  com- 
•pelled  to  perform  whatever  he  has  undertaken.  The  interfer- 
•^nce  in  the  cases  cited  was  in  bidding  at  a  judicial  sale  and 
imdertaking  to  pay  for  the  property  the  sum  bid.  Now,  in  this 
•case,  while  the  appellant  did  not  purchase  at  the  sale,  and,  there- 
fore, was  not  within  the  facts  of  such  cases  as  I  have  referred 
to,  he  did  purchase,  for  a  valuable  consideration,  of  the  vendee 
liis  bid,  which,  together  with  the  terms  of  sale,  was  assigned  to 
liim  in  writing.  Had  he  stopped  there,  the  question  which  the 
appellant  argues  would  be  before  us.  But  he  did  not.  Armed 
with  the  assignment  of  the  bid,  he  went  to  the  attorney  for  the 
plaintiff,  to  whom  he  showed  the  evidence  of  his  right  to  the  plot 
purchased  by  Booth,  and  requested  and  directed  that  the  deed  to 
be  prepared  should  convey  to  him  plots  Nos.  1  and  2  in  one  con- 
veyance. 

The  attorney  for  the  plaintiff  and  the  referee  promptly  recog- 
nized the  substitution  of  Bach  for  Booth  as  to  plot  No.  *^^  1, 
and  in  due  time  prepared  and  executed  a  deed  for  the  property 
an  the  manner  requested  by  Bach.  But  this  was  not  his  only 
interference  with  the  proceedings.  Later  on  he  found  that  a 
■email  stream  ran  across  the  premises,  and  he  objected  that  this 
«tream  constituted  an  encumbrance,  and  requested  to  be  relieved 
from  the  purchase  on  that  ground.  This  request  was  denied, 
and  on  the  13th  of  July  Bach's  attorney  addressed  a  letter  to  the 
plaintiff's  attorney,  which  read  as  follows: 
■''Seward  Baker,  Esqr.: 

"Dear  Sir. — Mr.  Bach  desires  to  be  relieved  from  the  pur- 
chase on  the  grounds  I  stated  to  you  some  time  ago.  Will  you 
bring  up  this  question  by  a  motion  to  compel  him  to  complete? 
If  you  desire  to  do  this,  I  suggest  that  we  agree  upon  the  papers 
.within  a  few  days,  as  I  intend  going  out  of  town  during  August. 
'Tours  truly, 

"EDWIN  L.  KALISH." 

As  we  have  already  observed,  the  ground  of  his  objection 
•was  that  this  stream  of  water  constituted  an  encumbrance.  No 
^tOther  ground  was  ever  suggested  so  far  as  this  record  discloses. 
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Bach  makes  an  affidavit  and  so  does  his  attorney,  but  neither 
of  them  suggests  as  an  objection  that  Bach  being  merely  the 
assignee  of  the  purchaser  of  plot  No.  1,  the  court  could  not  re- 
quire him  to  take  title.  The  letter,  therefore,  was  an  invitation 
to  institute  this  proceeding.  It  recognized  that  his  conduct  had 
been  such  as  to  give  the  court  jurisdiction,  and  in  view  of  what 
had  taken  place  between  the  parties  before  it  was  written,  it 
imported  that  he  hoped  to  be  relieved  by  the  court  from  com- 
pleting the  purchase  upon  the  ground  that  the  stream  of  water 
constituted  an  encumbrance.  His  invitation  for  the  institution 
of  this  proceeding  was  promptly  accepted,  and  affidavits  were 
presented  by  the  attorneys  for  the  respective  parties  and  by 
Bach  himself,  but  the  only  fact  in  controversy  in  the  affidavits 
related  to  the  question  of  knowledge  on  Bach's  part  as  to  the 
existence  of  the  stream  at  the  time  he  purchased  the  bid  from 
Booth. 

*^^  It  is  unnecessary  to  pursue  this  subject  further,  for  it  is 
quite  apparent  that  Bach  so  far  interfered  with  the  proceed- 
ings of  the  court  as  to  submit  himself  to  its  jurisdiction  within 
the  rule  to  which  we  have  referred.  Not  only  did  he  take  an 
assignment  of  the  bid  and  demand  a  deed  of  the  property,  but 
he  also  in  recognition  of  the  jurisdiction  of  the  court  invited  the 
institution  of  a  proceeding  by  means  of  which  he  hoped  to  obtain 
an  adjudication  relieving  him  from  taking  title  because  of  a  sup- 
posed encumbrance. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

JUDICIAL  SALES— ASSIGNMENT  OF  BID— RIGHTS  OF  AS- 
SIGNEE.—The  assignee  of  a  certificate  of  purchase  Issued  upon  a 
judicial  sale  takes  subject  to  equities  existing  against  his  assignor: 
Bruschke  v.  Wright,  166  lU.  183;  57  Am.  St.  Rep.  125.  It  Is  com- 
mon for  such  assignments  to  be  made,  as  well  as  assignments  of 
bids,  such  as  was  made  In  the  principal  case,  and  the  assignee  Is 
properly  held  to  subject  himself  to  the  jurisdiction  of  the  court  to  the 
same  extent  as  the  original  purchaser:  Proctor  v.  Farnham,  5 
Paige,  614;  Archer  v.  Archer,  84  Hun,  297.  This  is  In  accord  with 
the  rule  that  assignees  of  a  party  pendente  lite  are  bound  by  the 
decree  in  the  cause:  Bank  of  South  Carolina  v.  Rose,  1  Strob.  Eq. 
257.  See  monographic  note  to  Stout  v.  Philippl  Mfg.  Co.,  56  Am.  St. 
Rep.  853-878;  also  AyreB  v.  Campbell,  9  Iowa,  213;  74  Am.  Dec.  34a 
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RECEIVER  AND  VENDOR,  RIGHT  TO  RESELL  PROP- 
ERTY TO  ASCERTAIN  DAMAGES— If  a  receiver  purchases  per- 
sonal property,  but  fails  to  malce  payment  therefor,  the  vendor 
may,  as  In  the  case  of  a  sale  to  a  private  person,  resell  the  prop- 
erty for  the  best  price  he  can  obtain,  for  the  purpose  of  ascertaining 
his"  damages,  and  vpithout  first  applying  to  the  court  for  permission 
to  malie  such  sale. 

A  VENDOR  OF  PERSONAL  PROPERTY,  when  the  vendee 
declines  to  talie  and  pay  for  it,  ordinarily  has  the  choice  of  any  of 
three  methods  of  indemnifying  himself  against  loss:  1.  He  may 
store  or  retain  the  property  for  the  vendee  and  sue  him  for  the  en- 
tire price;  2.  He  may  sell  the  property  and  recover  the  difference 
betAveen  the  contract  price  and  the  price  obtained  on  the  resale; 
or  3.  He  may  keep  the  property  as  his  own  and  recover  the  differ- 
ence between  the  marlcet  value  at  the  time  and  place  of  delivery 
and  the  contract  price. 

SALE— VENDOR,  WHETHER  ACTS  AS  AGENT  OF  THE 
VENDEE  IN  MAKING  A  RESALE —Though  it  has  sometimes 
been  said  that  a  vendor,  in  maliing  a  resale  of  the  property  when 
the  vendee  does  not  talte  and  pay  for  it,  acts  as  agent  for  the  latter, 
this  does  not  accurately  describe  their  relations.  The  vendor  is 
really  acting  for  himself  in  disposing  of  the  property  for  the  pur- 
pose of  ascertaining  the  actual  damages  he  may  sustain.  He  owes 
to  the  vendee.  In  making  this  sale,  duties  which,  in  some  respect, 
resemble  those  of  an  agent  in  so  far  as  he  is  required  to  exercise 
the  same  good  faith  which  would  be  required  of  him  as  agent,  in 
obtaining  the  best  price,  and  in  following  any  proper  instructions 
which  the  vendee  may  give  as  to  the  time  and  manner  in  which  the 
sale  shall  be  made. 

RECEIVER,  INTERFERENCE  WITH.— When  a  receiver 
has  purchased,  but  has  not  paid  for,  nor  taken  possession  of,  per- 
sonal property,  the  vendor.  In  reselling  it,  cannot  be  regarded  as  in 
contempt  of  Murt  nor  as  interfering  with  the  possession  of  the  re- 
ceiver. 

Action  against  the  defendant  as  receiver  of  a  corporation  to 
recover  a  balance  claimed  to  be  due  the  plaintiff.  The  plain- 
tiff's assignor  had  entered  into  a  contract  with  the  corporation 
to  sell  it  a  quantity  of  yarn.  Deliveries  were  made,  pursuant  to 
the  contract,  for  some  time,  when  a  discontinuance  was  re- 
quested. Later  the  defendant  was  appointed  receiver  of  the 
corporation,  and  refused  to  receive  any  more  yam  under  the 
contract.  The  plaintiff  then  notified  the  receiver  that  he  would 
be  obliged  to  sell  the  undelivered  portion  and  hold  him  responsi- 
ble for  any  resulting  loss,  and  that  the  plaintiff  would  wait  four 
days  for  such  instructions  as  the  defendant  thought  proper  to 
give  respecting  the  sale.  The  sale  was  afterward  made,  and  after 
charging  himself  with  the  proceeds  of  the  sale,  the  sum  of  seven 
hundred  and  seventy-two  dollars  remained  due  plaintiff  under 
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the  contract.  The  claim  for  this  balance  was  presented  to  the 
plaintiff  as  receiver,  but  he  ignored  it,  and  paid  out  all  the 
moneys  in  his  hands  to  other  creditors.  The  plaintiff  then  ob- 
tained leave  to  bring  this  suit.  The  defendant,  at  the  trial,  re- 
quested that  the  jury  be  instructed  to  return  a  verdict  in  his 
favor  on  the  ground  that  the  plaintiff  had  no  power  to  resell  the 
property  without  the  consent  of  the  court.  This  motion  was 
denied,  and  a  verdict  afterward  returned  for  plaintiff  for  the 
full  amount  sued  for.    The  defendant  appealed. 

R.  Bumham  Moffat,  for  the  appellant. 
Leopold  Wallach,  for  the  respondent. 

■**'  MARTIN,  J.  The  sole  ground  upon  which  the  general 
term  reversed  the  determination  of  the  trial  court  and  directed 
a  new  trial  was,  that  the  plaintiff's  assignor,  having  been  served 
with  the  order  appointing  the  defendant  as  receiver,  could  not 
sell  the  property,  which  was  the  subject  of  the  contract  of  pur- 
chase and  sale,  without  leave  of  the  '*®®  court  and  thereby  ac- 
quire any  rights  against  the  defendant,  but  that  he  was  guilty 
of  a  contempt  in  making  the  sale,  and,  therefore,  the  court 
would  not  aid  him  to  reap  its  fruits.  This  determination  is 
based  alone  upon  the  defendant's  exception  to  the  refusal  of  the 
trial  court  to  direct  a  verdict  in  his  favor  upon  the  grounds: 
1.  That  the  plaintiff's  assignor  had  no  power  to  sell  the  property 
without  the  consent  of  the  court;  and  2.  That  the  sale  was  col- 
lusive. Ko  effect  was  given  to  the  last  ground  by  the  court 
below.  It  is  plain  that  the  evidence  was  insufficient  to  justify 
a  direction  of  a  verdict  in  favor  of  the  defendant  upon  the 
ground  that  the  sale  was  collusive.  Nor  was  it  sufficient  to 
authorize  the  submission  of  that  question  to  the  jury. 

Therefore,  the  only  question  involved  on  this  appeal  is  that 
upon  which  the  general  term  based  its  decision.  It  is  well  es- 
tablished by  the  decisions  of  this  court  that  a  vendor  of  per- 
sonal property,  when  the  vendee  has  declined  to  take  the  prop- 
erty and  pay  for  it,  ordinarily  has  the  choice  of  any  of  three 
methods  to  indemnify  himself  against  loss:  1.  He  may  store  or 
retain  the  property  for  the  vendee  and  sue  him  for  the  entire 
purchase  price;  2.  He  may  sell  the  property  and  recover  the  dif- 
ference between  the  contract  price  and  the  price  obtained  upon 
a  resale;  or  3.  He  may  keep  the  property  as  his  own,  and  re- 
cover the  difference  between  the  market  value  at  the  time  and 
place  of  delivery  and  the  contract  price:  Dustan  v.  Mc Andrew, 
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44  N.  Y.  72,  78;  Lewis  v.  Greider,  51  K  Y.  031,  237;  Hayden 
V.  Demets,  53  N.  Y.  426,  431;  Cahen  v.  Piatt,  69  N.  Y.  348,  352; 
25  Am.  Rep.  203;  Mason  v.  Decker,  72  N.  Y.  599;  28  Am.  Rep. 
190;  Quick  v.  Wheeler,  78  N.  Y.  305;  Porter  v.  Wormser,  94 
K  Y.  431,  442;  Ithaca  etc.  Works  v.  Eggleston,  107  K  Y.  272, 
276;  Tuthill  v.  Skidmore,  124  N.  Y.  148,  154;  Van  Brocklen  v. 
Smeallie,  140  N.  Y.  70.  The  plaintiff's  assignor  sought  to  avail 
himself  of  the  second  method,  by  selling  the  property  at  the 
best  price  he  could  obtain,  and  then  recovering  of  the  defend- 
ant the  difference  between  the  price  thus  obtained  and  the  con- 
tract price. 

'**'''  It  is  to  be  observed  that  in  many  of  the  cases  cited  it  has 
been  said  that  in  thus  selling  the  property  the  vendor  acts  as 
the  agent  of  the  vendee  for  that  purpose.  Clearly,  the  use  of 
the  words  "as  agent  of  the  vendee"  was  not  intended  as  a  de- 
termination that  the  relation  between  the  parties  was  that  which 
ordinarily  exists  between  a  principal  who  owns  property  and 
an  agent  who  may  be  authorized  to  manage  or  sell  it.  But  it 
is  a  general  expression  which  has  been  somewhat  inaccurately 
used  to  define  the  right  of  a  vendor  to  make  a  resale  and  hold 
the  vendee  responsible  for  his  loss.  It  is  quite  manifest  that  a 
resale  made  under  such  circumstances  is  not  made  by  the  vendor 
strictly  as  the  agent  of  the  vendee,  but  he  acts  for  himself  in  dis- 
posing of  the  property  for  the  purpose  of  ascertaining  the  actual 
damages  he  may  sustain.  Doubtless  in  making  it  the  vendor 
would  be  bound  to  sell  within  a  reasonable  time,  to  exercise  good 
faith  to  effect  a  sale  at  the  best  price  he  could  obtain,  to  follow 
any  proper  instructions  the  vendee  might  give  as  to  the  time  and 
manner  in  which  it  should  be  made,  and  to  give  credit  upon  tne 
contract  price  for  the  amount  received.  His  duties  in  making 
the  sale  may,  in  some  respects,  resemble  those  of  an  agent,  and 
thus  the  expression  that  he  acts  "as  the  agent  of  the  vendee'* 
has  arisen.  That  he  owes  the  vendee  the  duty  to  thus  conduct 
the  sale  is  clear,  but  that  his  acts  in  making  it  can  be  prop- 
erly regarded  as  the  acts  of  an  agent,  as  that  word  is  generally 
understood,  is  quite  otherwise.  Surely  the  fact  that  a  vendor 
might  seek  this  remedy  against  an  insolvent  or  doubtful  vendee, 
would  not  confer  upon  the  latter  such  a  title  as  would  enable 
him  to  demand  and  hold  the  property  without  complying  with 
the  terms  of  the  contract.  To  say  then  that  the  vendor  becomes 
the  agent  of  the  vendee  in  making  the  sale  is  not  quite  correct, 
and  is  to  be  regarded  at  most  as  a  mere  fiction  of  law,  and  the 
beneficial  title  does  not  pass  to  the  vendee. 
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The  first  case  in  this  state  which  has  come  to  our  notice 
relating  to  this  subject  is  Sands  v.  Taylor,  5  Johns.  395;  4  Am. 
Dec.  374.  In  that  case  the  right  to  make  a  resale  and  hold  th&: 
vendee  ******  responsible  for  the  difference  between  the  contract 
price  and  the  amount  received  upon  a  resale  was  considered  ancj 
held  to  exist  by  a  unanimous  court.  Several  opinions  were  writ- 
ten. Some  of  the  judges  expressed  the  view  that,  after  a  ven- 
dee had  refused  to  accept  the  property,  the  vendor  became  & 
trustee  or  agent  by  necessity  to  sell  the  property,  but  that  the  ex- 
ercise of  the  right  to  sell  was  not  a  waiver  of  his  rights  under  the- 
contract.  Others  based  this  right,  not  upon  any  principle  of 
agency,  but  upon  the  existence  of  a  common  usage,  which  was- 
said  to  be  convenient  and  reasonable  and  should  be  sustained 
by  the  courts.  While  the  court  unanimously  held  that  the  right 
of  resale  existed,  there  was  some  difference  of  opinion  as  to  the- 
precise  language  which  should  be  employed  in  describing  that 
right,  or  the  principle  upon  which  it  was  founded,  some  holding- 
that  it  existed  by  virtue  of  a  common  usage  which  was  sanction- 
ed by  the  courts,  while  others  were  of  the  opinion  that  the  ven- 
dor became  an  agent  of  the  vendee  by  necessity.  It  is  quite- 
obvious  that  the  language  employed  in  that  case  has  led  to  the 
use  of  the  words  "as  agent  for  the  vendee"  in  stating  this  rule 
in  subsequent  cases.  When,  however,  we  consider  the  manner- 
in  which  the  use  of  this  phrase  arose  and  the  sense  in  which  it 
was  used,  it  becomes  quite  apparent  that  it  was  employed  merely 
for  the  purpose  of  briefly  describing  the  right  which  a  vendor 
possessed  to  make  a  resale.  It  is  clear  that  the  court  in  that 
case  did  not  hold,  or  intend  to  hold,  that  the  general  relatioi* 
of  principal  and  agent  existed  between  the  parties.  But  even 
if  it  could  be  regarded  as  proper  in  such  a  case  to  define  the 
position  of  a  vendee  as  that  of  an  agent  by  necessity,  yet,  when 
the  sense  in  which  the  term  is  used  is  understood,  it  is  plain 
that  it  is  not  to  be  regarded  as  an  assertion  that  the  vendee  be- 
comes the  absolute  owner  of  the  property  by  the  act  of  the  ven- 
dor in  thus  seeking  to  establish  the  amount  of  his  actual  loss. 
It  would  be  manifestly  unjust  to  hold  that  in  such  a  case  the 
title  passed  to  a  vendee,  and  that  the  vendor  could  not  adopt 
this  method  of  reducing  the  amount  of  his  damage,  and  ascer- 
taining the  precise  amount  of  his  loss,  without  assuming  the 
*®*  risk  which  might  follow  if  the  title  actually  passed  to  the 
vendee  without  payment,  upon  the  vendor's  election  to  pursue 
that  method  of  indemnifying  himself.  Moreover,  even  if  it  could 
be  said  that  the  title  passed  to  the  vendee,  still  the  vendor 
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■would  retain  his  lien  for  the  purchase  price  that  could  be  fore- 
closed by  a  sale,  and  which  would  continue  in  the  vendor  not 
■only  the  right  of  possession,  but  the  right  to  sell  and  hold  the 
-defendant  for  any  deficiency  that  might  arise.  Although  a  ven- 
dor may  elect  to  pursue  that  method  of  indemnifying  himself 
•against  loss,  the  title  still  remains  in  him  to  an  extent  which 
would  prevent  the  vendee  from  demanding  or  recovering  the 
property  sold  without  complying  with  the  provisions  of  the 
contract.  Therefore,  the  general  term  erred  in  holding  that 
the  title  to  this  property  passed  to  the  receiver,  so  that  the  ven- 
dor was  unauthorized  to  pursue  that  method  of  ascertaining  the 
amount  of  the  loss  for  which  the  defendant  should  be  held  re- 
sponsible without  the  consent  of  the  court. 

It  is  true  that  it  has  been  held  by  this  court  that  a  sale  of 
property  under  an  execution  without  leave  of  the  court,  while 
the  property  is  in  the  possession  of  a  receiver,  is  illegal  and  void, 
although  the  levy  was  made  before  his  appointment:  Walling  v. 
Miller,  108  N.  Y.  173;  2  Am.  St.  Rep.  400.  In  that  case  it  was 
€aid  that  persons  having  liens  upon  property  had  no  right  to 
interfere  with  its  possession  by  a  receiver  without  the  authority 
■of  the  court,  and  thus  dissipate  it  and  deprive  the  court  of 
jurisdiction  to  administer  it.  It  is,  however,  no  authority  to 
sustain  the  doctrine  involved  in  the  determination  of  the  gen- 
eral term.  In  the  case  at  bar  the  receiver  had  no  possession  nor 
right  of  possession,  and  no  title  to  the  property  in  question, 
but  had  only  the  right  to  receive  the  property  purchased  by  the 
corporation  upon  paying  the  agreed  price.  No  fund  or  prop- 
erty that  had  passed  into  the  hands  of  the  receiver  was  at- 
tempted to  be  disposed  of  or  sold.  The  property  had  never 
come  into  the  possession  or  fallen  within  the  jurisdiction  of  the 
court  appointing  him.  It  continued  the  property  of  the  plain- 
tiff's assignor,  subject  only  to  the  power  of  the  receiver  to  take 
it  upon  paying  the  consideration.  The  right  to  do  so  *®®  he 
absolutely  declined  to  exercise.  When  he  did  that,  the  plain- 
tiff's assignor  was  entitled  to  recover  the  damages  which  he  sus- 
tained by  reason  of  a  breach  of  the  contract.  One  of  the  meth- 
ods of  ascertaining  their  amount  was  a  resale  of  the  property. 
This  was  the  method  pursued.  The  defendant  was  given  no- 
tice of  the  time  and  place  of  sale,  and  had  every  opportunity  to 
protect  any  interest  which  the  corporation  or  he,  as  receiver, 
had.  The  result  of  the  sale,  as  well  as  its  purpose,  was  to  ascer- 
tain and  establish  the  amount  of  damages  the  plaintiff's  assignor 
in  fact  sustained. 


April,  1898.]  Moore  v.  Potter.  697 

Moreover,  that  the  doctrine  of  Walling  v.  Miller,  108  N.  Y. 
173,  2  Am.  St.  Rep.  400,  has  no  application  here  is  clearly  es- 
tablished by  the  decision  of  this  court  in  Varnum  v.  Hart,  119 
N.  Y.  101.  In  that  case  it  was  claimed  by  a  receiver  that  a  sale 
of  the  property  of  the  corporation  under  an  execution  after 
his  appointment  was  absolutely  void,  but  this  court  held  that, 
as  the  sheriff  had  seized  the  property  and  had  it  in  his  posses- 
sion at  the  time  of  the  appointment  of  the  receiver,  the  sale 
was  not  void,  but  at  most  should  be  held  simply  voidable. 

It  appears  to  us  that  there  is  no  question  of  contempt  in  this 
case.  No  right  of  possession  in  the  receiver  was  disturbed,  and 
the  plaintiff's  assignor  only  asserted  a  legal  right  which  he  pos- 
sessed as  to  the  property.  Its  resale  was  but  the  assertion  of 
that  right,  and  cannot  be  properly  held  to  be  illegal  and  void 
on  the  ground  that  leave  of  the  court  was  not  first  obtained.  In 
discussing  a  similar  question  in  Chautauqua  Bank  v.  Risley,  19 
N.  Y.  369,  376,  75  Am.  Dec.  347,  Comstock,  J.,  said:  "It  may 
be  that  the  creditor  should  ask  leave  of  the  court  of  chan- 
cery before  he  proceeds  to  sell,  or  that  the  purchaser  acquiring 
the  title  should  make  a  like  application  before  he  brings  his 
ejectment.  If,  however,  he  fails  to  do  so,  the  question  is  merely 
whether  the  court  will  consider  him  in  contempt  and  punish 
him  accordingly.  The  sale  itself  is  but  the  assertion  of  a  legal 
right,  and  it  cannot  be  illegal  and  void  on  the  ground  that  the 
leave  of  an  equitable  tribunal  is  not  first  asked  and  obtained." 
Hence,  it  would  seem  that  even  if  the  plaintiff's  assignor  was 
guilty  of  contempt,  yet  as  the  rights  which  ^^^  he  pursued 
were  legal,  the  fact  that  he  failed  to  obtain  the  consent  of  the 
court  did  not  render  his  action  void.  While  the  order  appoint- 
ing the  defendant  as  receiver  of  the  corporation  enjoined  all 
persons  having  notice  from  transferring  any  of-  its  property,  ex- 
cept to  deliver  it  to  him,  still  it  is  manifest  that  the  corporation 
had  no  such  possession  of,  or  title  to,  the  property  in  question  as 
would  make  a  resale  of  it  by  the  vendor  a  disobedience  of  that 
order. 

We  think  the  learned  general  term  erred  in  sustaining  the 
exceptions  and  directing  a  new  trial;  that  its  order  should  be 
reversed  and  judgment  is  ordered  to  be  entered  for  the  plaintiff 
on  the  verdict  of  the  jury,  with  costs  to  the  appellant  in  all  the 
courts. 

All  concur,  except  Parker,  C.  J.,  not  sitting. 

SALES— REMEDIES  OP  SELLER  FOR  REFUSAL  TO  COM- 
PLETE PURCHASE.— The  seller,  upon  refusal  of  the  purchaser  tx> 
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receive  and  pay  for  goods  sold,  may  keep  the  goods  and  recover  by 
proper  action  the  difference  between  their  value  at  the  time  and 
place  of  delivery  and  the  contract  price,  or  be  may  sell  them  with 
due  precaution  and  diligence,  and  then  sue  for  and  recover  the  dif- 
ference between  the  price  received  and  the  contract  price;  or  he 
may,  upon  maliing  an  actual  or  constructive  delivery  of  the  goods, 
recover  the  full  contract  price:  Webber  v.  Minor,  6  Bush,  463;  99 
Am.  Dec.  688.  A  resale  is  not,  per  se,  evidence  of  the  rescission  of 
the  contract,  as  the  seller  in  making  the  resale  is  regarded  as  the 
agent  of  the  buyer:  Grist  v.  Williams,  111  N.  C.  53;  32  Am.  St.  Rep. 
782,  and  note;  Sands  v.  Taylor,  5  Johns.  395;  4  Am.  Dec.  374.  See 
Waples  V.  Overaker,  77  Tex.  7;  19  Am.  St.  Rep.  727,  and  note. 

RECEIVERS— INTERFERENCE  WITH  POSSESSION  OF.— It 
is  contempt  of  court  for  third  persons  to  attempt  to  deprive  a  re- 
ceiver of  possession,  whether  by  force  or  suit:  Walling  v.  Miller, 
108  N.  Y.  178;  2  Am.  St.  Rep.  400;  Morrill  v.  Noyes,  56  Me.  458; 
96  Am.  Dec.  486.  He  cannot  be  sued  or  garnished  without  leave  of 
the  court  that  appointed  him:  People  v.  Brooks,  40  Mich.  333;  29 
Am.  Rep.  534.  But  a  court  will  not  protect  a  receiver  who  attempts 
forcibly  to  take  property  from  the  possession  of  a  stranger  claim- 
ing title  thereto,  any  farther  than  the  law  will  protect  him,  where 
his  authority  to  take  possession  of  the  property  of  which  he  is  ap- 
pointed receiver  is  not  questioned:  Parker  v.  Browning,  8  Paige, 
388;  35  Am.  Dec.  717,  and  note.  Compare  Chautauqua  County 
Bank  v.  Bisley,  19  N.  Y.  869;  75  Am.  Dec.  347. 


Stabbnau  v.  Atlantic  Avenue  Railroad  Company." 

[165  New  York,  511.] 

STREET  RAILWAYS-LIABILITY  FOR  INJURING.— A 
motorman  in  charge  of  an  electric  street  railway  car  is  not  guilty 
of  negligence  in  not  stopping  it  when  children  are  running  across 
the  track,  if  their  position  is  such  that  they  can  safely  cross,  unless 
one  of  them  falls  or  meets  with  some  other  unexpected  accident. 
In  the  case  of  one  of  them  falling,  it  is  not  until  such  fall  that  it 
becomes  the  duty  of  the  motorman  to  stop  the  car. 

NEGLIGENCE— ERROR  IN  EXERCISE  OF  JUDGMENT.— 
Where,  in  the  event  of  a  child  falling  on  the  track  in  front  of  an 
approaching  street  railway  car,  the  motorman  may  use  either  the 
brake  or  a  particular  appliance  to  govern  the  electric  motor  power, 
and  it  is  impossible  to  say  which  would  be  the  more  effective  under 
the  circumstances,  the  motorman  cannot  be  adjudged  guilty  of  neg- 
ligence for  using  the  one  in  preference  to  the  other.  His  employers 
are  not  responsible  for  an  error  in  the  exercise  of  his  judgment. 

Eugene  Lamb  Richards,  Jr.,  and  Arthur  L.  Sherer,  for  the 
appellant. 

Henry  B.  Johnson,  for  the  respondent. 

*^**  GRAY,  J.  The  plaintiff  brought  this  action  to  recover 
for  the  loss  of  the  services  of  his  infant  daughter,  who  was  in- 
jured by  a  ear  of  the  defendant  company,  at  a  crossing  in  the 
township  of  New  Utrecht,  in  the  county  of  Kings.    The  **** 
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plaintiff  charged,  in  liis  complaint,  that  his  daughter's  injuries 
were  due  to  the  negligence  of  the  defendant.  He  alleged  that 
the  crossing,  in  question,  was  dangerous  to  foot-passengers;  that 
the  construction  and  mechanical  appliances  of  the  cax  were  im- 
perfect, and  that  its  operation  at  the  time  was  negligent. 

The  evidence  showed  the  following  state  of  facts:  The  plain- 
tiff's daughter  was  ahout  seven  years  of  age.  At  about  seven 
o'clock  in  the  evening  of  January  19,  1894,  one  of  the  defend- 
ant's trolley  cars,  on  its  way  to  Brooklyn,  had  left  the  station  of 
Van  Pelt  Manor,  with  two  motormen  upon  the  front  platform. 
When  within  less  than  one  hundred  feet  of  the  crossing,  where 
the  accident  occurred,  several  little  girls  were  seen  upon,  or 
near,  it.  They  were  seen  to  start  and  to  run  over  the  crossing 
in  front  of  the  car.  One  of  them,  the  plaintiff's  daughter,  fell 
and,  immediately,  the  motorman  applied  the  brake  upon  the  car 
and  brought  it  to  a  stop  upon  the  crossing.  The  child's  body 
was  prostrate  and  outside  of  the  track,  at  a  point  between  the 
front  and  rear  wheels.  Upon  raising  up  the  child,  examination 
showed  that  her  foot  and  ankle  had  been  struck  by  some  part 
of  the  running  gear  and  injured.  Although  there  is  no  direct 
evidence  as  to  how  she  had  fallen,  it  might  be  inferred  that  her 
foot  had  been  caught  between  the  outside  rail  of  the  track  and 
the  plank  of  the  crossing,  with  the  effect  that  she  had  been  un- 
able to  extricate  it  and  was  thereby  thrown  down.  The  cross- 
ing, upon  which  the  child  was  injured,  was  used  for  traffic  and 
the  planks  had  become  worn  and  broken  in  places.  At  the 
point  where  the  child  fell,  there  was  a  space  between  the  out- 
side rail  and  the  adjoining  plank  of  from  two  to  three  inches. 
There  was  a  crossing  for  foot-passengers;  but,  for  the  purposes 
of  this  case,  the  child  may  be  assumed  to  have  been  rightly 
upon  the  traffic  crossing,  and  the  question  of  the  defendant's 
negligence  is  to  be  solved  by  the  conduct  of  the  motorman  when 
approaching  the  crossing.  Of  the  two  men  upon  the  front  plat- 
form of  this  car,  one  was  acting  as  instructor  of  the  other,  and 
he  was  the  principal  witness  for  the  plaintiff.  According  to 
his  testimony,  the  little  girls  were  seen  that  evening  at  a  dis- 
tance of  *^^'*  from  fifty  to  seventy-five  feet  away.  As  soon  as 
they  saw  the  headlight  of  the  trolley  car,  they  commenced  to 
holloa  and  to  run  over  the  crossing  in  front  of  the  car;  when 
one  fell  down.  As  soon  as  that  was  seen  to  occur,  the  power 
was  shut  off  and  the  brake  applied  upon  the  car.  The  car  was 
going  at  the  usual  rate  of  speed,  through  a  rural  district,  and, 
although  it  was  possible  to  have  stopped  it  before  reaching  the 
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crossing,  there  was,  obviously,  no  occasion  to  do  so,  until  the 
child  was  seen  to  fall.  It  is  true  that  the  motorman,  who  was 
at  the  brake,  was  new;  but  he  was  not  inexperienced  in  the  hand- 
ling of  cars,  and  the  plaintiff's  witness  testified  that  he  acted 
promptly  and  did  the  best  he  could  with  the  brake.  Indeed, 
according  to  his  evidence,  his  companion,  the  motorman,  started 
to  apply  the  brake  just  as  soon  as  he  saw  the  children.  His  car 
appears  to  have  been  so  well  under  control  that,  in  what  must 
have  been  but  the  briefest  instant  of  time,  after  the  fall  of  the 
child  upon  the  crossing,  he  was  able  to  bring  it  to  a  stop  upon 
the  crossing,  and  before  its  length  had  passed  the  child's  body. 
How  the  motorman  could  have  acted  differently,  it  is  difficult 
to  see.  No  negligence  was  attributable  to  him,  because  he  did 
not  apply  the  brake  before  the  child  fell;  for  it  was  then,  for 
the  first  time,  that  the  peril  became  apparent.  That  was  the 
principle  of  our  decision  in  Fenton  v.  Second  Avenue  E.  R.  Co., 
126  N.  Y.  625.  In  that  case,  the  child,  while  running  across 
the  street  in  front  of  a  car,  fell  and  was  killed  by  the  car  passing 
over  his  body.  It  was  observed,  in  the  opinion,  to  the  effect 
that  the  driver  of  the  car,  when  he  saw  the  boy  approaching  the 
track,  had  the  same  reason  to  suppose  that  he  would  get  across 
that  he  had,  and  that  the  boy  probably  would  have  crossed  in 
front  of  the  horses  in  safety,  if  he  had  not  fallen.  It  may  be 
observed  in  the  present  case,  if  the  little  girl  had  not  run  she 
probably  would  not  have  fallen,  and  if  she  chose  to  run  across 
in  front  of  the  car,  it  was  because  she  believed  it  was  possible  to 
do  so.  The  motorman  had  the  same  right  to  believe  so,  and  it 
was  the  fact,  as  shown  by  the  other  little  girls  having  passed 
over  in  safety.  Nothing  required  of  this  little  girl  that  she 
should  run  over  '^^^  the  crossing  in  front  of  the  car.  She 
might  have  waited  for  the  car  to  pass;  but  having  preferred 
to  run  with  her  companions,  she  could  have  reached  the  other 
side  of  the  track,  if  she  had  not  fallen.  Whether  her  fall  was 
from  her  foot  being  caught,  or  from  merely  tripping,  is  not 
definitely  known;  nor  is  it,  perhaps,  material  upon  the  question 
of  the  defendant's  negligence;  because,  until  she  was  seen  to  fall, 
the  motorman  was  under  no  obligation  to  bring  his  car  to  a 
stop.  It  was  essential,  in  this  case,  to  show  that  the  defend- 
ant's servant,  while  engaged  in  the  operation  of  the  car,  com- 
mitted some  act  which  he  ought  not  to  have  done,  or  omitted 
some  act  incumbent  upon  him.  As  I  regard  the  case,  I  fail  to 
discover  wherein  any  negligence  was  attributable  to  the  de- 
fendant which  was  the  proximate  cause  of  the  accident.    Nor 
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can  negligence  be  predicated  upon  the  use  by  the  motorman 
of  the  brake,  instead  of  the  particular  appliance  used  to  govern 
the  electrical  motive  power.  In  the  emergency,  one  of  two 
courses  was  open  to  him,  and  it  is  impossible  to  say  that  the 
one  adopted  was  not  as  effectual  as  the  other,  under  the  circum- 
stances. It  appears  by  the  evidence  that  a  sudden  reversal  of 
the  electric  power  sometimes  operates,  as  the  plaintiff's  witness 
said,  "to  blow  out  the  fuse";  in  which  case,  the  power  to  control 
is  lost.  The  motorman  testified  to  having  heard  of  that  hap- 
pening often.  Whether  the  one  or  the  other  means  provided 
for  stopping  the  car  should  have  been  adopted,  was  a  matter  for 
the  exercise  of  the  motorman's  judgment,  and,  though  newly 
employed,  he  was  not  shown  to  be  incompetent.  For  an  error 
in  its  exercise,  the  defendant  could  not  be  held  responsible. 
Even  the  failure  to  have  exercised  the  best  judgment  would  not 
have  been  evidence  of  negligence:  Bittner  v.  Crosstown  Street 
Ey.  Co.,  153  N.  Y.  76;  60  Am.  St.  Rep.  588;  Wynn  v.  Central 
Park  etc.  R.  R.  Co.,  133  K  Y.  575. 

I  think  the  evidence  was  altogether  insufficient  to  hold  the 
defendant  responsible  for  this  accident,  and,  therefore,  that  the 
judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

All  concur,  except  Bartlett  and  Vann,  JJ.,  dissenting. 

STREET  RAILWAYS— DUTY  OF  MOTORMAN— LIABILITY 
OF  COMPANY.— It  is  the  duty  of  the  motorman  in  charge  of  an 
electric  stareet-car,  not  only  to  see  that  the  track  is  clear,  but  also 
to  exercise  constant  watchfulness  and  care  for  persons  who  may 
be  approaching  the  tracli:  Barnes  v.  Shreveport  Olty  R.  R.  Co., 
47  La.  Ann.  1218;  49  Am.  St.  Rep.  400.  He  has  a  right  to  assume 
that  people  will  not  suddenly  undertake  to  cross  In  front  of  the  car: 
Monographic  note  to  Barnes  v.  Shreveport  City  R.  R.  Co.,  49  Am. 
St.  Rep.  422:  DriscoU  v.  Market  Street  etc.  Ry.  Co.,  97  Cal.  553; 
33  Am.  St  Rep.  203,  and  note.  But  he  must  maintain  such  control 
of  his  car  as  is  practicable:  Anderson  v.  Minneapolis  Street  Ry.  Co., 
42  Minn.  490:  18  Am.  St.  Rep.  525:  and  while  there  can  be  no  re- 
covery where  a  child  runs  in  front  of  a  cable-car  and  Is  injured 
without  negligence  on  the  part  of  the  grlpman:  "Winters  v.  Kansas 
City  etc.  Ry.  Co.,  99  Mo.  509:  17  Am.  St.  Rep.  591;  there  may  be 
if  the  gripman  was  not  attending  to  his  business  at  the  time: 
Schnur  v.  Citizens'  Traction  Co.,  153  Pa.  St.  29;  34  Am.  St  Rep. 
680.  The  company  should  not  be  held  liable  for  the  gripman's  er- 
ror of  judgment  In  a  sudden  emergency:  Bittner  v.  Crosstown 
Street  Ry.  Co.,  153  N.  Y.  76;  60  Am.  St  Rep.  588.  See  Evens  v. 
Philadelphia  TracUon  Co.,  176  Pa.  St  376;  53  Am.  St  Rep.  674,. 
and  note. 
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Toledo  and  Ohio  Central  Eailwat  Company  u 
Bowler  and  Burdick  Company. 

[57  Orao  State,  88.] 

OARRIBRS— LIABILITY  FOB  GOODS  AS  BAGGAGE.— 
While  a  carrier  of  passengers  Is  not  obliged  to  accept  anything  but 
ordinary  baggage  as  baggage,  yet,  if  without  extra  compensation, 
and  knowing  that  it  is  not  personal  baggage,  he  permits  it  to  be 
treated,  and  carried  as  such,  he  Is  liable  for  its  loss  through  negli- 
gence. 

CARRIERS— LIABILITY  FOR  MERCHANDISE  CARRIED 
AS  BAGGAGE.- If  a  carrier  of  passengers,  for  the  purpose  of  ob- 
taining patronage,  and  with  actual  knowledge  of  all  the  material 
facts,  waives  its  right  to  refuse  merchandise  which  it  is  requested  to 
carry  as  baggage,  or  to  make  an  additional  charge  commensurate 
with  the  Increased  risk,  and  carries  It  as  baggage,  it  cannot,  after 
a  loss  has  occurred,  assert  an  immunity  from  liability  because  of 
such  right 

Action  to  recover  the  value  of  merchandise  in  trunks  and 
cases  which  the  railway  company  had  received  and  undertaken 
to  carry  as  baggage  of  the  salesmen  of  plaintiffs,  who  were  pas- 
sengers on  the  company's  train.  The  trunks  and  cases  were 
destroyed  in  a  collision.  Judgment  for  defendant  in  the  trial 
court.  This  judgment  was  reversed  by  the  circuit  court.  De- 
fendant appealed  by  writ  of  error. 

Doyle  &  Lewis,  Taylor,  Taylor  &  Taylor,  and  Bargar  &  Bar- 
gar,  for  the  plaintiff  in  error. 

Powell  &  Minahan  and  Gilbert  &  Hills,  for  the  defendants  in 
error. 

"•*  SHAUCK,  J.  Much  of  the  doctrine  maintained  by  conn- 
eel  for  the  carrier  is  established  law.    The  •**  obligation  of  the 

(702) 
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carrier  to  carry  the  baggage  of  a  passenger  is  limited  to  those 
articles  which  are  for  his  personal  comfort  and  convenience. 
Nor  is  the  carrier  bound  to  inspect  a  trunk  presented  by  a  pas- 
senger as  baggage  to  see  whether  it  contains  articles  of  mer- 
chandise. In  the  absence  of  knowledge  to  the  contrary,  it  may 
rely  upon  the  passenger's  implied  representation  that  its  habil- 
ity  will  be  limited  to  baggage.  Since  it  does  not  owe  the  duty 
of  inquiring  as  to  the  contents  of  such  trunks  as  are  so  pre- 
sented, it  cannot  be  charged  with  the  knowledge  which  inquiry 
might  have  elicited.  Nor  can  the  liability  of  the  carrier  be  ex- 
tended by  the  fraud  and  deceit  of  the  passenger.  A  claim 
founded  on  his  own  fraud  and  deception  would  be  as  bad  in 
law  as  it  is  in  morals. 

But  it  does  not  appear  from  these  records  that  any  of  these 
views  were  denied  by  the  common  pleas  court  of  Franklin 
county,  or  by  either  of  the  circuit  courts.  It  cannot  be  said 
that  one  is  deceived  or  defrauded  with  respect  to  facts  which 
are  made  known  to  him  in  any  way.  In  two  of  these  cases  the 
jury  were  instructed  that  to  charge  the  carrier  with  liability 
for  the  merchandise  as  baggage,  it  was  necessary  to  show  that 
its  agents  knew  the  character  of  the  contents  of  the  trunks  when 
they  received  and  checked  them.  In  the  other  case,  the  evi- 
dence tended  to  show  that  the  agent  had  such  knowledge. 

The  instruction  given  placed  upon  the  plaintiff  the  burden 
of  proving  such  knowledge.  The  instruction  was  not  that  the 
carrier  would  be  liable  if  its  agents  might  have  known  that  the 
trunks  contained  merchandise,  or  if  they  had  reason  to  know; 
for  that  would  have  defined  a  rule  too  uncertain  of  application. 
The  charge  required  that  °''  the  evidence,  circumstantial  and 
direct,  must  affirmatively  show  that  the  carrier's  agents  knew 
that  merchandise  was  received  to  be  carried  as  baggage. 

That  such  knowledge  fixes  upon  the  carrier  the  same  lia- 
bility for  merchandise  accepted  to  be  carried  as  baggage  as 
though  it  were  baggage,  is  generally,  though  not  universally, 
held.  The  general  rule  upon  the  subject  of  waiver  as  affecting 
the  liability  of  the  carriers  was  stated  by  Mr.  Justice  Field  in 
Hannibal  R.  R.  Co.  v.  Swift,  12  Wall.  262,  as  follows:  "If  at 
any  time  reasonable  ground  existed  for  refusing  to  receive  and 
carry  passengers  for  transportation,  and  their  baggage  and  other 
property,  the  company  was  bound  to  insist  upon  such  ground 
if  desirous  of  avoiding  responsibility.  If  not  thus  insisting, 
it  received  the  passengers  and  their  baggage  and  other  property, 
its  liability  was  the  same  as  though  no  ground  for  refusal  had 
ever  existed." 
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In  3  Wood  on  Railroads,  page  1806,  it  is  said:  "WTiile  a  car- 
rier is  not  obliged  to  accept  anything  but  ordinary  baggage  as 
baggage,  yet  if,  without  extra  compensation,  and  knowing  that 
it  is  not  personal  baggage,  he  permits  it  to  be  treated  and  car- 
ried as  such,  he  is  liable  for  its  loss."  The  same  doctrine  was 
declared  and  applied  in  Jacobs  v.  Tutt,  33  Fed.  Rep.  412,  and 
in  numerous  cases  cited  in  the  briefs.  Nothing  opposed  to  this 
view  is  held  in  Humphrey  v.  Perry,  148  U.  S.  627,  relied  on  by 
counsel  for  the  company;  for  not  only  does  the  court,  by  dis- 
tinguishing Jacobs  V,  Tutt,  33  Fed.  Rep.  412,  recognize  that 
case  as  correctly  decided,  but  in  the  opinion  it  is  stated  as  a 
reason  for  the  conclusion  that  the  carrier  was  not  liable  for  the 
value  of  merchandise  received  to  be  carried  as  '^^  baggage  that 
the  witness  "testified  to  no  fact  from  which  the  inference  could 
be  drawn  that  the  agent  had  actual  knowledge  that  the  trunk 
contained  a  stock  of  jewelry." 

Nor  is  the  view  stated  in  conflict  with  the  cases  in  which  it 
is  held  that  the  carrier  does  not  become  liable  for  merchandise 
received  as  baggage  merely  because  it  had  frequently  so  re- 
ceived it,  nor  merely  because  of  the  peculiar  appearance  of  the 
trunks  or  cases  in  which  it  was  contained;  for  fraud  cannot  be 
practiced  upon  a  carrier  so  frequently  as  to  create  a  cause  of 
action  against  it,  nor  is  proof  of  a  circumstance  which  tends 
to  show  knowledge,  or  which  might  excite  a  suspicion,  neces- 
sarily equivalent  to  proof  of  actual  knowledge.  Concerning  the 
effect  of  such  circumstances  it  was  said  by  this  court  in  John- 
son V.  Way,  27  Ohio  St.  374,  as  a  reason  for  rejecting  the  ancient 
rule  that  there  could  be  no  recovery  upon  a  negotiable  instru- 
ment, void  between  the  original  parties,  if  the  holder  had  ac- 
quired it  under  circumstances  calculated  to  excite  suspicion: 

"Circumstances  which  might  excite  the  suspicion  of  one  man 
might  not  attract  the  attention  of  another.  It  is  a  rule  which 
business  men  cannot  act  upon  in  the  ordinary  affairs  of  life 
with  any  certainty  that  they  are  safe."  It  was  nevertheless  held 
that  good  faith  required  the  holder  to  act  upon  his  knowledge. 

It  is  true  that  in  cases  not  distinguishable  from  those  before 
us,  the  supreme  court  of  Massachusetts  has  exempted  the  carrier 
from  liability  for  the  merchandise,  holding  that  notwithstand- 
ing its  knowledge  of  the  character  of  the  articles  to  be  carried, 
it  is  liable  only  according  to  the  terms  of  *•  its  contract,  and 
that  the  articles  of  merchandise  were  carried  at  the  risk  of  the 
passenger. 

If  we  were  inclined  to  adopt  this  view  instead  of  that  which 
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obtains  generally,  we  should  find  difficulty  in  distinguishing; 
United  States  Exp.  Co.  v.  Backman,  28  Ohio  St.  144,  where  a. 
conunon  carrier  of  freight  was  charged  with  the  consequences  of 
its  knowledge  that  the  value  of  the  freight  exceeded  that  whicb 
was  stated  in  the  bill  of  lading.  It  would  not  seem  practicable- 
in  this  respect  to  distinguish  between  the  carriage  of  freight, 
and  the  carriage  of  baggage,  nor  between  knowledge  of  the  value- 
of  the  articles  carried  and  knowledge  of  their  character.  In  one 
case  as  clearly  as  in  the  other,  considerations  of  public  policy 
justify  the  conclusion  that  if  the  carrier,  for  the  purpose  of  ob- 
taining patronage,  and  with  actual  knowledge  of  all  the  ma- 
terial facts,  waives  its  right  to  refuse  merchandise  which  it  is 
requested  to  carry  as  baggage,  or  to  make  an  additional  charge 
commensurate  with  the  increased  risk,  it  cannot,  after  a  loss 
has  occurred,  assert  an  immunity  from  liability  because  of  such 
right.  Eegarding  other  points  raised  by  counsel  for  the  com 
pany,  it  seems  sufficient  to  say  that  they  present  no  prejudicial 
error. 

Judgment  affirmed. 

CARRIBR&-LIABILITY  FOR  ARTICLES  RECEIVED  AS 
BAGGAGE.— If  articles  are  presented  to  a  carrier  by  a  passenger 
who  demands  their  transportation  as  his  luggage,  and  the  carrier 
Is  Informed  by  the  passenger,  or  has  knowledge  from  the  outward 
appearance  of  the  articles,  that  they  are  not  usually  carried  as  bag- 
gage, but  receives  and  carries  them  as  such,  he  is  answerable  for 
them  as  baggage,  although  he  was  not  bound  to  receive  them  as 
such:  Kansas  City  etc.  Ry.  Co.  v.  McGahey,  63  Ark.  344;  58  Am. 
St.  Rep.  Ill,  and  note;  Railway  Co.  v.  Berry,  60  Ark.  433;  46  Am.  St. 
Rep.  212,  and  note;  Cakes  v.  Northern  etc.  R.  R.  Co.,  20  Or.  392; 
23  Am.  St.  Rep.  126,  and  note.  Merchandise  Is  not  baggage,  but 
if  there  is  no  concealment  on  the  passenger's  part,  and  a  carrier 
receives  and  treats  as  baggage  a  package  which  he  knows  to  be 
merchandise,  he  is  held  liable  in  case  of  loss,  although  no  extra 
compensation  was  charged  for  Its  transportation:  Monographic 
note  to  Hutchings  v.  Western  etc.  R.  R.,  71  Am.  Dec.  160,  161;  note 
to  Blumantle  y.  Fitchburg  R.  R.  Co.,  84  Am.  Rep.  880. 


Gates  v.  Tippecanoe  Stone  Company. 

[67  Ohio  State.  60.] 

CORPORATIONS  FORMED  BY  PARTNERS— FRAUD  UP- 
ON CREDITORS— LIABILITY  ON  SUBSCRIPTIONS.-If  part- 
ners, under  agreement,  capitalize  their  partnership  property  at  twice 
Its  value,  organize  a  corporation  with  a  capital  stock  of  that  amount, 
transfer  such  property  to  it  at  this  estimated  value,  and,  in  pay- 
ment of  the  property,  issue  to  themselves  paid-up  corporate  stock 
to  an  amount  equal  to  such  estimated  value,  make  themselves  offi- 
cers of  the  coaT)oratlon,  continue  the  partnership  business  in  the 
Am.  St.  Rep.,  You  LXIII.— 4a 
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corporate  name,  and  subsequently  become  Insolyent,  such  trans- 
action is  a  fraud  on  subsequent  Innocent  creditors  of  tlie  corpora- 
tion, although  ao  evil  intent  accompanied  the  transaction,  and  the 
difference  between  the  actual  and  inflated  value  of  the  property  so 
■conveyed  must  be  deemed  unpaid  subscriptions  upon  the  stocli  is- 
sued in  this  way  whenever  necessary  to  protect  the  rights  of  such 
•corporate  creditors. 

Day,  Lynch  &  Day,  and  E.  A.  Harrison,  for  the  plaintiff  in 
"€rror. 

D.  A.  HoUingsworth  and  W.  A.  Bateman,  foi  the  defendants 
on  error. 

"  BRADBUEY,  J.  The  only  question  which  this  opinion 
•will  consider  relates  to  the  liability  of  James  H.  McLain  upon 
liis  subscription  to  the  capital  stock  of  the  Tippecanoe  Stone 
♦Company.  The  court  of  common  pleas  held  him  liable  and  its 
Iholding  was  sustained  by  the  circuit  court.  This  holding  rests 
upon  a  finding  of  fact  made  by  a  referee  to  whom  the  cause 
was,  by  order  of  the  court  of  common  pleas  referred,  with  direc- 
tions to  hear  the  evidence  and  report  his  findings  of  fact  made 
thereon,  separate  from  his  conclusions  of  law.  A  brief  refer- 
ence to  80  much  of  this  finding  as  relates  to  the  question  now 
tmder  consideration  will  be  made. 

McLain,  William  Thomburg,  and  Oscar  Townsend,  in  the 
year  1887,  owned  and  were  operating,  as  partners,  a  certain  stone 
•quarry,  stone  sawmills,  etc.,  at  Tippecanoe,  Harrison  county, 
in  this  7^*  state;  McLain  owning  one-half,  the  two  other  part- 
ners each  one-fourth.  The  fair  value  of  partnership  property 
vraa  $37,500.  The  partners  entered  into  an  agreement  among 
themselves  to  capitalize  this  property  at  an  estimated  value  of 
^75,000,  organize  a  corporation  with  a  capital  stock  of  $75,000, 
transfer  the  property  to  it  at  this  estimated  value,  and  in  pay- 
ment of  the  property  issue  to  themselves  paid-up  corporate  stock 
to  an  amount  equal  to  this  estimated  value.  Accordingly,  steps 
were  taken  to  accomplish  this  end,  which  resulted  in  the  incor- 
poration of  the  Tippecanoe  Stone  Company,  under  the  laws 
^f  this  state  with  a  capital  of  $75,000.  At  once,  upon  the  com- 
pletion of  its  organization,  the  partnership  property  was  trans- 
Iferred  to  the  corporation  at  the  price  previously  fixed,  and  in 
^exchange  therefor,  the  entire  stock  of  the  corporation  was  is- 
sued to  the  partners,  or  their  assignees,  as  fully  paid.  up.  The 
"business  was  conducted  by  the  corporation  for  about  two  and 
'one-half  years,  when  it  became  insolvent,  and  by  force  of  an 
^assignment  under  the  insolvent  laws,  passed  into  the  hands  of 
Thomas  A.  Latto  as  trustee  for  the  benefit  of  creditors,  who 
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now  seek  to  recover  of  James  H.  McLain,  as  unpaid  subscription 
upon  the  stock  issued  to  the  latter,  the  difference  between  the 
par  value  of  that  stock  and  the  value  of  the  property  transferred 
by  him  for  its  payment. 

The  capital  stock  of  the  corporation  was  $75,000,  which,  being 
divided  into  shares  of  $100  each,  aggregated  750  shares.  Mc- 
Lain, as  he  owned  a  moiety  of  the  partnership  property,  was,  un- 
der the  agreement  to  capitalize  it  as  before  mentioned,  entitled  to 
receive  one  moiety  of  the  corporate  rtock,  or  375  '"'*  shares;  he, 
however,  assigned  the  right  to  receive  100  of  these  shares  to 
another,  so  that  in  the  division  of  the  shares  only  275  of  the 
par  value  of  $27,500  fell  to  him.  The  value  of  the  partner- 
ship property  being  only  $37,500,  just  one-half  the  sum  at 
which  it  was  capitalized,  it  follows  that  McLain,  in  payment 
for  275  shares  of  stock  of  the  par  value  of  $27,500,  transferred 
to  the  corporation  property  having  only  one-half  that  value,  or 
of  the  actual  value  of  $13,750  only.  This  entire  transaction  was 
found  to  have  been  conceived  and  conducted  in  good  faith, 
that  is,  without  any  purpose  to  defraud  those  who,  by  dealing 
with  the  corporation,  might  subsequently  become  its  creditors, 
or  any  one  else. 

The  constitution  of  1851,  and  the  statutes  passed  since  its 
adoption,  evince  great  solicitude  for  corporate  creditors.  Their 
security  has  become,  in  a  certain  sense,  a  part  of  the  public 
policy  of  the  state.  The  subject  was  regarded  sufl&ciently  im- 
portant by  the  convention  that  framed  our  present  constitution 
to  merit  special  attention;  accordingly  section  3  of  article  13  of 
that  constitution  provides  that  "dues  from  corporations  shall  be 
secured  by  such  individual  liability  of  the  stockholders,  and 
other  means  as  may  be  prescribed  by  law;  but  in  all  cases,  each 
stockholder  shall  be  liable,  over  and  above  the  stock  by  him 
or  her  owned,  and  any  amount  unpaid  thereon,  to  a  further  sum, 
at  least  equal  in  amount  to  such  stock."  Subscriptions  to  the 
stock  of  a  corporation  are  prima  facie  payable  in  money. 
Neither  the  constitutional  provision  on  the  subject  of  corporate 
dues  nor  the  statutes  of  the  state  contemplate  any  other  mode 
for  their  payment.  Notwithstanding  ''*  all  this,  however,  we 
do  not  wish  to  be  understood  to  deny  to  corporations,  created 
under  the  laws  of  this  state,  the  power  to  exchange  their  stock 
for  specific  property.  Many  cases  may  be  conceived  where  such 
an  exchange  would  be  for  the  benefit  of  the  corporation;  or  even 
if  not  ultimately  advantageous  to  the  corporation,  yet  being 
made  between  the  corporation  and  one  who  dealt  with  it  at 


708  Gates  v.  Tippecanoe  Stone  Co.  [Ohio, 

arm's  length  and  in  good  faith  should  be  deemed  binding  upon 
both  parties. 

The  question  has  received  the  attention  of  many  able  courts, 
and  decisions,  respecting  the  circumstances  under  which  a  cor- 
poration may  receive  something  else  than  money  in  payment 
of  subscriptions  to  its  stock,  have  not  been  harmonious.  In 
quite  an  early  day  this  court  held  that  "an  agreement  attempt- 
ing to  secure  any  stockholder  the  privilege  of  paying  up  sub- 
scriptions in  store  goods  or  otherwise,  except  in  money,  will  be 
treated  as  a  fraud  upon  other  stockholders,  and  payment  in 
money  enforced":  Henry  v.  Vermillion  etc.  R.  R.  Co.,  17  Ohio, 
187.  If  such  an  arrangement  is  a  fraud  upon  other  stockhold- 
ers, it  would  seem  to  be  equally  so  as  to  corporate  creditors. 
In  Noble  v.  Callender,  20  Ohio  St.  199,  it  was  held:  "A  sub- 
scriber for  shares  of  stock  in  a  railroad  company  which  is  not 
authorized  by  the  law  to  receive  land  in  payment  for  its  stock 
cannot,  in  an  action  against  the  stockholders  of  the  company, 
by  its  creditors,  set  up  or  avail  himself  of  the  benefit  of  a  col- 
lateral agreement  between  himself  and  the  company,  to  the 
effect  that  the  amount  of  his  subscription  was  to  be  paid  in 
land." 

In  this  case  the  contract  to  pay  the  subscription  in  land  was 
contemporaneous  with  the  subscription,  '^^  and  the  subscrip- 
tion would  not  have  been  made  had  it  not  been  payable  in  this 
way,  and  yet  it  was  not  allowed  to  prevail. 

The  cases  under  consideration  present  an  aspect  much  more 
favorable  to  creditors  than  either  of  the  two  cases  above  no- 
ticed possessed.  It  is  only  by  a  fiction  of  law  that  it  can  be 
claimed  that  any  contract  whatever  was  made  between  the  cor- 
poration and  McLain  respecting  this  exchange  of  its  stock  for 
his  interest  in  the  partnership  property.  The  finding  of  fact 
shows  that  he  subscribed  for  275  shares  of  the  capital  stock  of  a 
par  value  of  $27,500.  The  obligation  imposed  upon  him  by 
this  subscription  was  to  pay  for  it  in  money  at  its  par  value. 
There  were  but  five  stockholders  of  which  he  was  one,  he  must 
have  been  a  director  of  the  corporation,  and  the  finding  shows 
he  was  at  the  time  its  president.  On  the  same  day  that  he  made 
his  subscriptions,  and  it  would  seem  contemporaneously  with  it, 
the  entire  number  of  shares  he  had  subscribed  was  issued  to 
him  as  fully  paid  up,  the  sole  consideration  being  the  transfer 
to  the  corporation  of  the  partnership  property.  No  negotia- 
tions of  any  kind  appear  to  have  been  had  between  him  and  the 
corporation.     Whatever  contract  was  made  between  them  re- 
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suited  not  from  any  negotiations,  but  from  their  acts.  On  the 
same  day,  and  the  inference  is,  at  the  same  time,  he  subscribed 
for  the  stock,  transferred  his  interest  in  the  partnershig  prop- 
erty to  the  corporation,  and  in  exchange  therefor  received  fully 
paid-up  shares  of  stock  to  the  number  he  had  subscribed,  the 
par  value  of  which  was  just  double  the  property  he  transferred 
to  it.  Doubtless  the  inference  to  be  drawn  from  this  transac- 
tion is  that  the  corporation  agreed  to  accept  '"''  his  interest  in 
the  partnership  property  in  full  payment  of  the  shares  of  its 
stock  he  had  subscribed,  and  it  is  equally  inferable  from  this 
transaction  that  he  would  not  have  subscribed  for  these  shares 
had  the  subscription  not  been  so  payable.  However,  the  ut- 
most formality  would  have  added  no  sanction  to  such  an  agree- 
ment. The  directors  might  have  formally  voted  to  buy  this 
property  at  the  estimated  price  and  to  issue  paid-up  shares  of 
its  stock  in  payment,  and  entered  upon  their  minutes  a  resolu- 
tion to  that  effect.  Nevertheless,  the  courts  would  sweep  aside 
these  formal  acts  and  view  the  transaction  as  it  actually  oc- 
curred, when  it  would  have  appeared  that  it  was  the  result,  not 
of  any  actual  negotiations  between  him  and  representatives  of 
the  corporation,  but  of  a  previous  contract  made  by  the  three 
partners  among  themselves,  by  which  the  partnership  property 
was  to  be  estimated  at  double  its  actual  value,  a  corporation 
formed,  and  this  property  transferred  to  it  at  this  inflated  value, 
and  fully  paid-up  shares  of  stock  issued  to  the  partners,  or  as 
they  might  direct,  in  the  proportion  that  they  were  interested 
in  the  partnership  property. 

Although  this  may  all  have  been  done  in  the  utmost  good 
faith,  and  without  an  evil  intention  towards  those  who,  by  sub- 
sequently dealing  with  the  corporation,  might  become  corporate 
creditors,  nevertheless  the  fact  remains  that  these  corporators 
held  out  to  the  world  that  the  concern  they  had  created  and 
represented  had  a  fully  paid-up  capital  of  $75,000,  whereas,  in 
fact,  its  capital  was  one-half  that  sum  only.  They  might  have 
honestly  believed  that  a  career  of  prosperity  lay  before  the  en- 
terprise which  they  had  thus  launched  upon  the  commercial 
world;  yet  they  cast  upon  others  a  '"*  considerable  share  of  the 
risks  that  might  attend  it.  Notwithstanding  the  frequency 
with  which  corporations  are  created  with  fictitious  capital,  per- 
sons who  have  occasion  to  deal  with  those  organized  under  the 
laws  of  this  state  and  doing  business  within  its  borders  are  not 
bound  to  anticipate  this  condition  of  its  affairs,  but  may  assume 
that  it  is  what  it  purports  to  be. 
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Tliis  attempt  by  McLain  and  his  associates  to  dispose  of  their 
property  at  a  fictitious  or  inflated  value,  to  a  corporation  of  their 
own  creation — one  designed,  and  brought  into  existence,  chiefly 
for  that  purpose — should  be  regarded  as  a  fraud  upon  the  sub- 
sequent creditors  of  the  concern,  although  no  evil  intent  accom- 
panied the  transaction  and  the  difference  between  the  actual 
and  the  inflated  value  of  the  property  so  conveyed  should  be 
deemed  unpaid  subscription  upon  the  stock  issued  in  this  way 
whenever  necessary  to  protect  the  rights  of  the  corporate  cred- 
itors. What  might  be  the  rights  of  a  creditor  who,  with  full 
knowledge  of  the  acts  of  these  corporators,  and  of  the  inflated 
value  of  the  property  transferred  to  the  corporation,  choose  to 
extend  credit  to  the  concern,  we  need  not  inquire,  for  that 
question  is  not  raised  in  the  record. 

Judgment  affirmed. 

CORPORATIONS  —  STOCK  ISSUED  FOR  OVERVALUED 
PROPERTY— RIGHTS  OF  CREDITORS.— If  property  contributed 
or  paid  for  the  capital  stocli  of  a  corporation  is  not  valued  in  good 
faith,  a  stoclctiolder  may  be  compelled  to  respond  to  the  creditors 
of  the  corporation  for  the  par  value  of  the  stock,  less  the  actual 
value  of  the  property  talcen  in  exchange  for  it:  Coleman  v.  Howe, 
154  111.  458;  45  Am.  St.  Rep.  133;  Wishard  v.  Hansen,  99  Iowa,  307; 
61  Am.  St.  Rep.  238,  and  notes.  While  a  margin  will  be  allowed  for 
honest  differences  of  opinion  as  to  such  value,  deliberate  and  inten- 
tional overvaluation  is  not  permissible:  Ely  ton  Land  Co.  v.  Birming- 
ham Warehouse  etc.  Co.,  92  Ala.  407;  25  Am,  St  Rep.  65,  and  note; 
and  fraud  will  be  presumed  where  the  value  of  such  property  is 
well  known,  or  might  have  been  easily  learned,  and  it  has  been 
taken  at  an  exaggerated  valuation:  Coleman  v.  Howe,  154  111.  458; 
45  Am.  St.  Rep.  133.  See  monographic  note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  818-820. 


Jones  v.  Commissioners  op  Lucas  County. 

[67  Ohio  State,  189.] 

OFFICERS— RIGHT  TO  EXTRA  COMPENSATION.— An 
officer  whose  fees  are  regulated  by  statute,  can  charge  fees  for 
those  services  only  to  which  compensation  Is  by  law  affixed,  and 
If  a  service  for  the  benefit  of  the  public  is  required,  and  no  provi- 
sion for  payment  therefor  Is  made,  It  must  be  regarded  as  gratui- 
tous, and  no  claim  for  compensation  can  be  enforced. 

OFFICER&-RIGHT  TO  EXTRA  COMPENSATION.— When 
a  duty  is  enjoined  upon  a  public  officer,  and  no  compensation  there- 
for is  provided  by  statute,  the  presumption  is  that  the  service  Is  In- 
tended to  be  gratuitous,  or  that  compensation  Is  to  be  regarded  as 
covered  by  fees  in  other  matters,  or  by  salary,  or  by  both. 

OFFICERS— EXTRA  COMPENSATION.— A  county  officer  Is 
not  entitled  to  compensation  in  addition  to  his  salary  for  making  a 
report  for  county  commissioners  of  their  financial  transactions  re- 
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quired  by  statute,  or  for  other  services  not  enumerated  In  statutes 
providing  for  extra  compensation.  Sucti  services  must  be  deemed 
to  be  gratuitous,  or  to  have  been  done  In  consideration  of  the  sal- 
ary attached  to  the  office. 

OFFICERS— AUTHORITY  OF  COUNTY  COMMISSIOrf- 
DRS.— County  commissioners  have  only  special  powers  and  repre- 
sent the  county  in  respect  to  its  financial  affairs,  only  in  such  mat- 
ters as  are  distinctly  provided  by  statute.  They  may  pass  upon 
claims,  which  for  some  amount  are  the  subject  of  legal  demand 
against  the  county,  but  their  finding  of  jurisdiction  is  not  conclu- 
sive of  the  fact,  and  they  are  wholly  without  authority  to  allow  or 
sanctify  an  illegal  demand  upon  the  county,  and  such  allowance- 
is  not  binding  thereon. 

OFFICERS— BREACH  OF  BOND— LIABILITY  OF  SURE- 
TIES.—The  drawing  of  money  from  the  county  treasury  by  a 
county  officer  upon  his  own  official  warrant,  based  upon  an  illegal 
and  unauthorized  allowance  by  a  board  of  county  commissioners  of 
his  claim  for  fees  and  extra  compensation,  is  a  breach  of  his  offi- 
cial bond,  and  renders  his  sureties  liable  to  the  county  for  the 
amount  so  drawn. 

Action  to  recover  back  money  received  by  comity  officers  as 
compensation  for  extra  services.  Judgment  for  plaintiff,  and 
the  defendants  appealed  by  writ  of  error. 

W.  H.  A.  Eead,  B.  F.  Jones,  and  McElroy  &  Carpenter,  for 
the  plaintiff  in  error. 

C.  E.  Sumner,  and  Coyner  &  Poppleton,  for  the  defendants 
in  error. 

ao6  SPEAR,  J.  The  first-entitled  case  was  argned  orally  to 
the  second  division  only,  but  both  cases  were  submitted  to  and 
considered  by  the  whole  court. 

In  the  case  of  Jones,  auditor,  but  one  question  is  made  by 
the  record,  and  that  is  made  also  in  the  other  case.  It  is  this: 
Is  a  county  auditor  entitled  to  extra  compensation  from  the 
treasury  of  the  county  for  services  in  making  for  the  commis- 
sioners the  report  of  their  financial  transactions,  required  by 
section  917  of  the  Revised  Statutes? 

Provisions  of  the  statutes  bearing  on  the  subject  are:  "Sec^ 
917.  The  county  commissioners,  annually,  on  or  before  the 
third  Monday  in  September,  shall  make  a  detailed  report  in 
writing  to  the  court  of  common  pleas  of  the  county,  of  their 
financial  transactions  during  the  year  next  ^^"^  preceding  the 
time  of  making  such  report."  In  case  of  neglect  to  make  such 
report,  the  commissioners  are  subject  to  a  fine  of  one  hundred 
dollars,  to  be  enforced  by  the  prosecuting  attorney. 

"Sec.  1021.  The  auditor,  by  virtue  of  his  office,  shall  be 
secretary  of  the  county  commissioners,  except  as  otherwise  pro- 
vided by  law;  he  shall  aid  them,  when  requested,  in  the  per- 
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fonnance  of  their  duties;  he  shall  keep  an  accurate  record  of  all 
their  proceedings,  and  shall  carefully  preserve  all  documents, 
books,  records,  maps,  and  papers  to  be  deposited  and  kept  in 
liis  office. 

"Sec.  850.  The  clerk  shall  keep  a  full  and  complete  record 
of  the  proceedings  of  the  board,  and  a  general  index  thereof. 
He  shall  read  the  minutes  of  meetings;  he  shall  certify  to  the 
record,  etc." 

Sections  1069  and  1070  provide  a  salary  to  county  auditors 
Irom  eight  hundred  dollars  to  four  thousand  four  hundred, 
■depending  upon  population. 

Sections  1071,  1072,  1073,  1074,  1075,  and  1076,  provide 
further  compensation  for  services  in  special  matters  therein 
enumerated,  but  none  of  them  relates  to  the  subject  of  inquiry 
here. 

"Sec.  1077.  All  claims  for  services  of  the  county  auditors, 
which  are  payable  from  the  county  treasury,  shall  be  made  out 
in  detail  according  to  the  rates  named  in  the  foregoing  sections, 
and  shall  be  presented  to  the  county  commissioners,  who,  after 
being  satisfied  that  the  labor  has  been  performed,  shall  allow 
said  bill  or  claim,  and  cause  the  same  to  be  spread  upon  the 
minutes  of  the  board;  and,  after  being  so  allowed,  the  county 
auditor  is  authorized  to  draw  his  warrant  upon  the  treasurer  of 
the  county  for  the  amount  of  the  bill  or  claim  so  allowed." 

*^®  "Sec.  1078.  The  fees  and  compensation  provided  for  by 
the  foregoing  sections  shall  be  in  full  for  all  services  lawfully 
required  to  be  done  by  the  auditors  of  such  counties;  and  it 
chall  be  unlawful  for  any  county  auditor  to  charge  or  receive 
any  other  or  further  fee  or  compensation,  either  as  clerk  of  any 
board  or  for  any  services  rendered  by  him." 

"Sec.  894.  No  claim  against  the  county  shall  be  paid  other- 
Vnse  than  by  the  allowance  of  the  county  commissioners,  upon 
the  warrant  of  the  county  auditor,  except  in  those  cases  in  which 
the  amount  due  is  fixed  by  law,  or  is  authorized  to  be  fixed  by 
*ome  person  or  tribunal,  in  which  case  the  same  shall  be  paid 
^pon  the  warrant  of  the  county  auditor,  upon  the  proper  cer- 
tificate of  the  person  or  tribunal  allowing  the  same;  but  no  pub- 
lic money  shall  be  disbursed  by  the  county  commissioners,  or 
any  of  them,  but  the  same  shall  be  disbursed  by  the  county 
treasurer,  upon  the  warrant  of  the  county  auditor,  specifying  the 
name  of  the  party  entitled  to  the  same,  on  what  account,  and 
upon  whose  allowance,  if  not  fixed  by  law." 

While  these  sections  may  be  somewhat  obscure  as  to  some 
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features  of  the  law,  two  propositions  appear  to  us  to  suggest 
themselves  as  rational  deductions:  1.  That  there  is  no  pro- 
vision on  which  the  auditor  can  found  a  valid  claim  for  payment 
from  the  county  treasury  for  making  the  commissioners'  report; 
2.  That  there  is  no  authority  given  the  commissioners  to  con- 
tract for  the  making  of  their  report  and  order  the  services  paid 
from  the  treasury  of  the  county.  When,  to  the  foregoing,  we 
have  added  the  rule,  well  established  in  this  state,  as  held  in 
Debolt  V.  Trustees,  7  209  o^io  St.  237,  that  "an  officer  whose 
fees  are  regulated  by  statute,  can  charge  fees  for  those  services 
only  to  which  compensation  is  by  law  affijced,"  and  the  corollary, 
as  held  in  Anderson  v.  Commissioners,  25  Ohio  St.  13,  that 
"where  a  service  for  the  benefit  of  the  public  is  required  by  law, 
and  no  provision  for  its  payment  is  made,  it  must  be  regarded 
as  gratuitous,  and  no  claim  for  compensation  can  be  enforced," 
which  rule  is  more  fully  stated,  but  to  like  import,  in  Strawn  v. 
Commissioners,  47  Ohio  St.  404,  the  conclusion  inevitably  fol- 
lows that  the  auditor's  services  in  making  the  report  for  the 
commissioners  must  be  deemed,  if  not  gratuitous,  at  least  satis- 
fied, by  the  salary  attached  to  his  office,  and  that  he  is  not  entitled 
to  extra  compensation  for  such  services,  payable  out  of  the  coun- 
ty treasury.  And  this  conclusion  follows,  whether  the  sections 
quoted  impose  the  duty  on  him  to  make  such  report,  or  devolve 
it  primarily  upon  the  commissioners,  the  duty  of  the  auditor 
being  only  a  general  one  to  aid  them,  a  question  which  it  is 
not  necessary  to  decide  in  order  to  dispose  of  the  case. 

A  question  much  argued,  whether  or  not  there  can  be  a  re- 
covery back  by  the  commissioners,  we  think  does  not  arise  upon 
the  record  in  this  case,  because  of  the  agreement  of  the  parties 
embodied  in  the  submission  that  if  the  allowance  is  found  not 
to  be  regular  and  proper  under  the  law,  judgment  is  to  go 
against  the  defendant. 

In  the  case  of  Lewis  v.  State,  the  demurrer  raises  not  only 
the  question  as  to  the  right  of  the  auditor  to  be  compensated 
for  the  services  stated,  but  as  to  the  sufficiency  of  the  pleading 
in  other  respects,  and  especially  whether  there  is  ****  sufficient 
allegation  of  the  illegal  character  of  the  acts  of  the  auditor 
which  form  the  ground  of  complaint;  The  rule  is  well  under- 
stood that  it  is  only  facts  which  are  well  pleaded  that  are  ad- 
mitted by  a  demurrer,  and  that,  in  general,  an  averment  that  a 
defendant  unlawfully  received  money  on  an  account  would  be 
insufficient.  But  we  have  here  a  showing  that  the  party  com- 
plained of  waa  a  county  auditor;  that  the  alleged  services  which 
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formed  the  ground  of  the  claim  appeared  to  have  been  rendered 
in  his  official  capacity,  and  were  charged  against  the  county,  and 
payment  for  them  received  from  the  county's  treasury  on  the 
allowance  of  the  commissioners.  It  would  seem  that,  under  our 
liberal  rules  respecting  the  construction  of  pleadings,  enough 
is  averred  to  raise  the  legal  question  whether  such  obtaining  of 
the  county^s  money  by  a  county  officer  is  or  not  lawful,  and  if 
unlawful,  that  judgment  might  properly  follow,  if  otherwise 
the  action  could  be  maintained.  That  is,  concede  that  the  word 
"unlawfully"  imports  a  legal  conclusion  rather  than  an  allega- 
tion of  fact,  and  adds  nothing  to  the  pleading,  and  concede 
farther,  that  the  services  charged  had  been  rendered  and  the 
charge  as  to  amount  was  reasonable,  and  that  the  claim  had  been 
allowed  by  the  commissioners,  still  was  it,  in  view  of  the  statute 
law,  the  law  of  which  the  court  must  take  notice  and  which  it 
must  apply  to  the  facts,  a  lawful  receiving  of  the  county's  money 
or  not?  The  petition  was,  we  think,  in  this  respect,  sufficient 
as  against  a  general  demurrer. 

In  considering  the  substance  of  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  and  ninth  causes  of  action,  we  have 
examined  all  the  citations,  statutory  and  other,  given  in  the 
briefs,  with  many  *^*  additional,  and  are  satisfied  that  the  stat- 
utes furnish  no  support  for  the  auditor's  charges  set  out  in  these 
causes  of  action.  The  claims  challenged  by  these  allegations 
of  the  petition  are  founded  upon  charges  for  services  in  mat- 
ters, some  of  which  belong  among  the  duties  of  other  officers, 
and  some,  although  among  the  duties  of  the  auditor,  are  not 
proper  subjects  of  extra  charge  against  the  county.  As  to  the 
former,  the  holding  of  the  courts  below  is  justified  on  the 
ground,  that,  ordinarily,  an  officer  cannot  ask  pay  from  the 
county  for  performing  services  which  belong  to  another  officer 
to  perform.  As  to  the  latter,  it  is  plain  that  no  extra  com- 
pensation is  provided  by  statute,  at  least,  not  clearly  so,  and 
the  holding  rests  satisfactorily  upon  the  ground,  heretofore 
stated,  that  fees  are  not  allowed  upon  an  implication,  and  where 
the  duty  is  enjoined  and  no  compensation  is  allowed,  the  pre- 
sumption is  that  the  service  is  intended  to  be  gratuitous,  or  that 
compensation  for  it  is  to  be  regarded  as  covered  by  fees  in  other 
matters,  or  by  salary,  or  both:  Debolt  v.  Trustees,  7  Ohio  St. 
237;  Anderson  v.  Commissioners,  25  Ohio  St.  13;  Strawn  v. 
Commissioners,  47  Ohio  St.  404. 

The  subject  matter  of  the  eighth  cause  has  been  disposed  of 
in  discussing  the  other  case.     We  now  reach  the  inquiry  as  to  the 
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effect  of  the  allowance  by  the  commissioners,  and  the  question 
of  recovery  against  the  auditor  and  his  bondsmen.  It  is  urged 
that,  as  a  condition  of  avoiding  that  conclusive  effect  of  the  com- 
missioners' allowance,  there  must  be  shown  either  fraud  or  mis- 
take, and  neither  is  averred.  This  claim  seems  to  rest  upon 
the  idea  that  the  board  of  commissioners  is  practically  the  coun- 
ty, and  that  its  official  acts  necessarily  conclude  the  countj. 
The  assumption  ***  is  fallacious.  The  legal  status  of  a  county 
and  the  relation  of  the  commissioners  to  it  are  well  defined  in 
Commissioners  v.  Mighels,  7  Ohio  St.  119,  120:  "Counties  are 
local  subdivisions  of  a  state  created  by  the  sovereign  power  of 
the  state,  of  its  own  sovereign  will,  without  the  particular  solici- 
tation, consent,  or  concurrent  action  of  the  people  who  inhabit 
it;  ....  a  county  organization  is  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state  at  large,  for  purposes  of 
political  organization  and  civil  administration,  in  matters  of 
finance,  of  education,  of  provision  for  the  poor,  of  military  or- 
ganization, of  the  means  of  travel  and  transport,  and  especially 

for  the  general  administration  of  justice The  idea  that 

the  board  of  county  commissioners  is  the  agent  of  the  county, 
or  of  its  people,  is  prominently  advanced  and  pressed  on  our 
attention.  That  board  is,  in  some  sort,  the  agent  of  the  county, 
it  is  true,  inasmuch  as  it  alone  is  authorized  to  sue  and  be  sued 
in  respect  to  contracts  growing  out  of  the  county  organization. 
....  But,  it  is  said,  the  members  of  the  board  of  county  com- 
missioners are  chosen  by  the  electors  of  the  county,  and  hence 
the  board  is  to  be  regarded  as  the  ajjent  of  the  county  for  whose 
torts  in  the  performance  of  official  duties  the  county  ought  to 
be  responsible.  True,  the  people  of  the  county  elect  the  board  of 
county  commissioners;  but  they  also  elect  the  sheriff  and  treas- 
urer of  the  county.  Are  the  people  of  the  county,  therefore,  re- 
sponsible for  the  malfeasance  in  office  of  the  sheriff,  or  for  the 
official  defalcations  of  the  county  treasurer?'* 

But,  it  is  insisted,  the  board  of  commissioners  is  a  body  cor- 
porate, and  whether  it  is  treated  as  **^  the  county  or  not,  it 
stands  in  place  of  the  county  as  to  its  acts  relating  to  the  public; 
that,  besides,  when  it  sits  to  act  upon  claims  against  the  county 
its  functions  are  judicial,  and  that,  appeal  being  provided,  that 
is  the  remedy  for  one  aggrieved  by  its  action.  If  we  concede, 
as  we  may,  that  the  board  is,  in  a  limited  way,  and  for  special 
purposes,  a  body  corporate,  that  is,  a  quasi  corporation,  and, 
farther,  that  it  axjts  in  a  judicial,  or  quasi  judicial,  capacity, 
and  that  when  it  adjudicates  a  claim  which  it  is  authorized  to 
consider,  appeal  is  the  remedy,  still  we  are  at  the  threshold  of 
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the  inquiry,  for  the  ultimate  question  is  one  of  power  to  act  in 
this  particular  matter. 

"A  grant  of  power  to  such  a  corporation  must  he  strictly  con- 
strued, and  when  acting  under  a  special  power,  it  must  act 
strictly  on  the  conditions  under  which  it  is  given":  Treadwell 
y.  Commissioners,  11  Ohio  St.  190.  The  grant  of  power  to 
commissioners  to  pass  upon  claims  is  given  in  sections  1077 
and  894,  heretofore  quoted,  and  is  a  very  narrow  one.  The 
former  section  is  to  the  effect  that  all  claims  for  services  of  the 
auditor,  which  are  payable  from  the  county  treasury,  shall  be 
made  out  in  detail  according  to  the  rates  fixed  by  statute,  and 
presented  to  the  commissioners,  who,  if  satisfied  that  the  labor 
has  been  performed,  shall  allow  the  bill,  etc.,  and  then  the  au- 
ditor is  authorized  to  draw  his  warrant.  That  is,  the  right  to 
present  depends  upon  whether  the  claim  be  one  the  rate  of 
which  is  fixed  by  statute,  and  upon  whether  the  claim  for  some 
amount  may  be  legally  paid  from  the  county  treasury.  Both 
conditions  must  concur.  But  if  the  rate  is  not  so  fixed,  or  if 
the  claim  is  not  legally  so  payable,  no  right  to  present  it  is  given, 
and  there  is  force  in  *^*  the  proposition  that  if  no  right  to  pre- 
sent be  given,  then  no  power  to  allow  could  be  implied,  and  if 
no  power  to  allow,  then  the  attempted  allowance  would  be  a 
nullity.  Section  894,  which  regulates  the  allowance  of  claims 
other  than  those  of  the  auditor,  is  to  the  effect  that,  except  in 
those  cases  in  which  the  amount  due  is  fixed  by  law,  or  is  author- 
ized to  be  fixed  by  some  other  person  or  tribunal,  no  claim 
against  the  county  shall  be  paid  otherwise  than  upon  the  allow- 
ance of  the  county  commissioners,  upon  the  warrant  of  the 
county  auditor.  The  word  "claim,"  as  used  in  these  statutes, 
we  think  naturally  imports  a  matter  of  charge  which  is  based 
upon  some  statute,  or  grows  out  of  the  performance  of  some 
authorized  contract,  wherein  the  inquiry  of  the  commissioners 
as  to  the  auditor  is  confined  to  whether  or  not  the  service  was 
rendered,  and,  as  to  other  claims,  to  determine  the  amount  due, 
as  contrasted  with  a  mere  demand  unsupported  by  law.  Ee- 
specting  the  latter  class  of  demands,  it  would  follow  that  the 
board  is  without  authority  to  consider  them.  That  is  to  say, 
referring  to  claims  other  than  those  of  auditors,  if  the  amount 
due  is  fixed  by  law,  or  is  to  be  fixed  by  some  other  tribunal, 
then  the  commissioners  may  not  act,  but  if  the  amount  be  not 
fixed  in  one  of  the  other  ways  enumerated,  then  the  demand 
being  one  which  may  form  the  basis  for  a  claim,  the  commis- 
sioners may  fix  the  amount;  it  is  the  amount  only  which  they 
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determine;  and  in  respect  to  claims  by  auditors,  coming  under 
section  1077,  the  commissioners,  if  satisfied  that  the  services 
have  been  rendered,  must  allow  the  claim.  The  question  is. 
Has  the  auditor  done  the  work?  If  no,  refusal;  if  yea,  allow- 
ance; but  in  all  cases  conditioned  that  the  demand  shall  have  a 
*i*  legal  basis.  This  is  very  far  from  authority  to  order  pay- 
ment of  a  demand  which  cannot  have,  for  any  amount,  the 
sanction  of  law.  This  construction  appears  to  give  reasonable 
effect  to  a  succeeding  section  (896)  respecting  appeals,  while  a 
different  construction  would,  we  think,  defeat  the  spirit  of  that 
section.  A  party  aggrieved  may  appeal  to  the  common  pleas 
within  fifteen  days  upon  giving  written  notice  to  the  commis- 
sioners, or  the  auditor.  An  auditor  whose  demand  had  been 
ordered  paid  in  full,  as  in  the  present  case,  would  hardly  agitate 
the  question  of  appeal,  and  no  one  else  could.  So  that,  if  the 
commissioners  should  entertain  a  demand  wholly  unfounded  in 
law,  and  allow  it,  and  their  action  upon  such  unfounded  claim 
should  be  treated  as  final  unless  appealed  from,  the  people's 
money  would  be  gone  and  they  without  remedy.  On  the  other 
hand,  if  the  commissioners  should  refuse  to  act  on  the  ground 
cf  want  of  power,  and  a  party  feel  aggrieved  at  the  refusal,  man- 
damus would  test  whether  that  refusal  was  justified  or  not; 
State  V.  Commissioners,  26  Ohio  St.  364.  If  the  decision  of 
the  commissioners  in  refusing  to  act  should  be  sustained,  that 
would  end  the  controversy,  while  if  overruled,  and  that  body 
ordered  to  pass  upon  the  case,  the  party,  if  aggrieved  at  the  ac- 
tion taken,  might  then  appeal.  This  construction  protects  the 
interests  of  the  people,  as  well  as  those  of  private  parties.  Nor 
does  it  conflict  with  the  doctrine  announced  in  Shepard  v.  Com- 
missioners, 8  Ohio  St.  354,  cited  in  argument.  In  that  case, 
the  claim  of  the  recorder,  the  subject  of  controversy,  was  for 
making  indexes,  and  the  point  decided  is  that  the  recorder  could 
not  bring  assumpsit  against  the  county,  but  his  only  remedy- 
was  *^*  by  appeal  from  the  adverse  judgment  of  the  com- 
missioners. But  the  recorder's  claim  was  based  upon  a  contract 
which  the  commissioners  had  authority  to  make.  He  had, 
therefore,  a  valid  claim  for  some  amount,  and  the  jurisdiction  of 
the  commissioners  to  pass  upon  it  is  unquestionable. 

Giving  this  construction  to  the  statutes,  we  conclude  that  the 
board,  being  a  creature  of  statute,  an  agent  whose  powers  are 
not  general,  but  special,  should  be  held  to  represent  the  county 
in  respect  to  its  financial  affairs  only  in  such  matters  as  are 
distinctly  provided  by  statute.     Authority  is  thus  given  to  it  to 
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entertain  and  pass  upon  claims,  which,  for  some  amount,  may 
be  the  subject  of  legal  demand  against  the  county.  Its  juris- 
diction being  thus  necessarily  limited,  is  not  of  such  a  character 
as  to  permit  a  finding  of  jurisdicton  by  the  board  to  be  con- 
clusive of  the  fact.  Speaking  more  specifically,  the  board  may 
properly  pass  upon  a  question  whether  in  fact  a  given  service 
has  been  rendered,  and  upon  the  amount  which  ought  to  be 
paid  upon  an  unliquidated  claim,  where  in  law  a  claim  may  exist, 
i.  e.,  where  it  has  a  legal  basis  on  which  to  stand.  But  it  is 
wholly  without  authority  to  sanctify  a  demand  illegal  because 
of  being  upon  a  subject  which  can  admit  of  no  claim,  and  thus 
give  away  the  people's  money.  It  can  no  more  do  so  than  can 
any  other  agent  bind  his  principal  by  acts  unauthorized  because 
without  the  scope  of  his  authority. 

From  this  it  would  follow  that  recovery  does  not  necessarily 
depend  upon  an  allegation  and  showing,  as  ground  of  recov- 
ery, of  fraud  or  mistake.  True,  it  would  be  natural  to  assume 
that  the  board,  when  it  approves  a  wholly  unfounded  claim,  acts 
under  a  mistake  of  some  kind.  But  *^''  this  we  think  not 
essential,  inasmuch  as  the  weakness  arises  not  so  much  from  a 
mistaken  understanding  of  facts,  or  indeed  a  mistaken  applica- 
tion of  law,  as  from  want  of  power  to  act  at  all.  The  cases  at 
bar  are  essentially  different  in  their  facts,  and  we  think  in  the 
principle  of  law  involved,  from  that  of  Commissioners  v.  Noyes, 
35  Ohio  St.  201,  cited  in  argument.  There  the  case  made  by 
petition  and  answer  left  the  inference  that  the  contract  for  the 
work  done  for  the  county  was  within  the  power  of  the  com- 
missioners and  legal,  and  the  holding  is,  that  there  could  be  no 
recovery  back  at  the  suit  of  the  commissioners  without  a^  show- 
ing of  fraud  or  mistake.  Here  the  accounts  presented  are  found 
to  be  wholly  iUegal,  and  beyond  the  power  of  the  commissioners 
to  adjudicate.  A  number  of  cases  have  been  cited  where  acts 
of  commissioners,  unauthorized  when  performed,  are  sustained 
on  the  ground  of  estoppel.  No  comment  is  necessary  upon 
these  adjudications,  as  no  estoppel  is  urged  in  either  of  the  cases 
at  bar. 

But  it  is  insisted  that  each  presentation  was  simply  a  personal 
application  for  pay  for  personal  services,  and  the  money  was 
drawn  by  virtue  of  the  allowance  of  the  commissioners  after  due 
submission  and  approval  by  the  board,  and  that  the  drawing  of 
the  money  in  each  case  then  became  a  personal,  and  not  an 
official,  act,  and  hence  was  not  a  violation  of  the  official  bond. 
We  have  already  found  that  the  several  claims  were  all  illegal; 
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that  is,  there  was  no  warrant  of  law  for  any  claim  whatever  in 
either  instance.  This  fact  it  must  be  presumed  the  auditor 
knew.  Whether  in  fact  he  knew  or  not,  it  was  his  duty  to 
know.  The  subject  related  to  his  own  duties  and  his  own  *^* 
compensation.  He  could  not  be  heard,  in  an  inquiry  of  this 
character,  to  deny  knowledge  as  to  what  the  law  provided  in 
"those  respects,  and  it  is  quite  the  same,  as  matter  of  legal  con- 
clusion, for  the  purposes  of  the  present  case,  as  though  the  facts 
disclosed  actual  knowledge  on  his  part  of  the  unfounded  char- 
acter of  his  demands.  The  proposition  that  the  drawing  of 
money  from  the  county  treasury,  by  a  county  auditor,  upon  hia 
own  warrant,  on  a  claim  in  his  own  favor,  known  by  him  to  be 
illegal,  for  alleged  services  rendered  the  county,  is  a  matter 
merely  of  individual  action,  and  not  a  disregard  of  official  duty, 
is  at  least  a  startling  one.  It  appears  to  be  based  upon  an  at- 
tempt to  distinguish  between  the  man  as  an  individual,  and  the 
man  as  an  officer.  The  distinction  cannot  hold.  The  petition 
declares  that  Lewis  received  the  money  as  auditor.  But  is  there 
not  sufficient  showing,  aside  from  this,  that  the  acts  were  official 
acts?  The  money  being  drawn  upon  the  auditor's  official  war- 
rant, why  is  not  that  an  official  act?  "We  think  it  is.  It  is  so 
held  in  Cricket  v.  State,  18  Ohio  St.  9.  As  said  by  "WTiite,  J., 
in  the  opinion:  "The  warrant  purports  to  be  an  official  act;  it 
was  drawn  under  the  color  of  office,  and  constituted  the  means 
by  which  the  money  was  obtained  from  the  treasury'':  See,  also, 
to  the  same  purport  in  a  case  involving  the  bond  of  a  county 
treasurer.  State  v.  Kelly,  33  Ohio  St.  421.  If  the  claim  in  his 
favor  be  unfounded,  the  drawing  of  the  money  upon  it  would 
seem  to  be  a  violation  of  official  duty  at  common  law;  but  it  is  in 
terms  made  unlawful  by  section  1078,  in  this  distinct  language: 
*'and  it  shall  be  unlawful  for  any  county  auditor  to  charge  or 
receive  any  other  or  further  fees  or  compensation,  either  as 
clerk  of  **®  any  board,  or  for  any  other  services  rendered  by 
him."  In  the  face  of  this  provision,  how  can  it  be  said  that  the 
acts  complained  of  are  not  malfeasances?  If  they  are,  they 
clearly  come  within  the  condition  of  the  bond:  Cricket  v.  State, 
18  Ohio  St.  9.  That  the  legislature  of  this  state,  having  re- 
quired, as  a  condition  of  holding  office  by  certain  officers,  that 
they  give  bond  for  the  faithful  performance  of  duty,  would  then 
intentionally  direct  a  course  of  procedure  which  will  permit  such 
officers,  in  their  official  capacity  and  by  their  official  warrants, 
to  illegally  draw  money  from  the  public  funds,  for  their  own  use, 
is  equivalent  to  saying  that  a  principal,  before  employing  an 
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agent,  wonld  require  him  to  give  security,  but  would  intention- 
ally so  frame  the  bond  as  to  afford  protection  to  all  the  world 
save. the  principal  himself,  and  is  past  belief;  nor  do  we  think 
that  body  has  done  so  inadvertently.  Suppose,  say  counsel,  in 
support  of  the  proposition  that  the  act  of  drawing  the  warrant 
and  the  money  is  not  a  violation  of  the  bond,  that  an  ex-auditor 
should  present  an  unauthorized  claim  to  the  commissioners, 
which  being  allowed,  a  warrant  is  drawn  by  his  successor  on  the 
treasury  for  the  amount.  Would  the  auditor,  by  drawing  such 
warrant,  violate  the  condition  of  his  bond?  Well,  we  are  not 
called  on  to  decide  this  question,  for  we  have  not  that  case.  That 
would  be  a  situation  where  the  auditor  presumably  relied  upon 
the  order  of  the  commissioners  without  knowledge  of  its  ille- 
gality and  in  a  matter  in  which  he  had  no  personal  concern  or 
interest.  Our  case  is  one  where  the  auditor  has  acted  from  the 
inception  of  the  transaction  on  his  own  volition  in  a  matter 
which  on  its  face  concerns  his  own  official  pay,  and  the  warrant 
therefor,  drawn  in  his  official  capacity,  *^**  by  force  of  the  stat- 
ute which  defines  the  powers  and  duties  of  his  office,  is  unauthor- 
ized at  best,  and  in  defiance  of  a  statute  which  says  it  shall  be  un- 
lawful for  him  to  charge  or  receive  any  compensation  for  such  al- 
leged service. 

If  this  conclusion  be  correct,  then  an  action  is  clearly  main- 
tainable against  both  the  auditor  and  the  bondsmen  by  the  pros- 
ecuting attorney.  Section  1131,  of  the  Eevised  Statutes,  pro- 
vides for  the  appointment  by  the  court  of  common  pleas  of  a 
committee  to  examine  the  books  and  papers  in  the  office  of  the 
auditor,  and  for  the  making  to  the  court  of  a  report  of  their  pro- 
ceedings, and  the  results  of  their  examination,  while  section 
1133  makes  it  the  duty  of  the  prosecuting  attorney,  in  case  the 
report  shows  a  breach  of  the  bond,  to  forthwith  commence  an 
action  on  the  bond  of  the  delinquent  officer.  The  report  of 
such  committee  is  the  basis  of  the  action  here,  and  we  regard  it 
as  well  founded. 

Judgment  affirmed. 

OFFICERS'  FEES— ILLEGAL  EXACTION— PnbHc  offlcers  were 
not  permitted  at  common  law  to  take  any  fees  except  such  as  were 
expressly  allowed  them  by  statute:  Gibson's  case.  1  Bland,  138;  17 
Am.  Dec.  257.  It  is  well  settled  that  where  money  is  exacted  by, 
and  paid  to,  a  public  officer  In  excess  of  his  legal  fees,  in  order  to 
obtain  the  performance  of  an  official  duty,  to  which  the  party  is 
entitled  witiiout  such  payment,  an  action  lies  to  recover  baclc  the 
money,  as  having  been  involuntarily  paid:  See  monographic  note  to 
Mayor  v.  Lefferman,  45  Am.  Dec.  167,  168. 

OFFICERS— COUNTY  COMMISSIONERS— ALLOWANCE  OP 
CLAIMS.— Boards  of  county  commiseioners  in  some  respects  act  ju- 
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dieially,  and  In  others  ministerially.  While  rightfully  acting  In  the 
former  character  they  are  treated  as  courts,  and  their  judgments 
and  orders  cannot  be  collaterally  assailed,  and  the  principles  of 
former  adjudication  are  applicable  to  them;  but  when  they  act  min- 
isterially their  orders  are  not  judicial,  and  are  not  binding  on  the 
county,  when  not  authorized  by  law.  In  hearing  and  allowing 
claims  against  the  county  they  do  not  act  in  their  judicial  capacity; 
and  the  county  may  maintain  an  action  to  recover  back  money 
paid  to  a  public  olficer,  though  his  claim  was  allowed  by  the  county 
commissioners,  whenever,  in  equity  and  good  conscience,  he  ought 
not  to  retain  such  moneys:  Commissioners  v.  Heaston,  144  Ind. 
583;  55  Am.  St.  Rep.  192,  and  monographic  note  discussing  the  con- 
flict of  authority  upon  this  question:  Board  v.  Nichols,  12  Ind.  App. 
315;  54  Am.  St.  Rep.  528.  Contra,  McConoughey  v.  Jackson,  101  Cal. 
265;  40  Am.  St.  Rep.  53.  For  a  more  recent  case,  see  Bush  v.  John- 
sou  Ck>.,  48  Neb.  1;  58  Am.  St.  Rep.  673. 


Kelley  v.  Ohio  Oil  Company. 

[57  Ohio  State,  817.] 

OIL  WELLS— RIGHT  TO  DRILL.— An  owner  or  lessee  of  oil 
lands  has  an  absolute  right  to  drill  an  oil  well  near  the  division 
line  of  his  land,  so  long  as  all  operations  are  confined  to  the  lands 
upon  which  the  well  is  drilled;  and  whatever  gets  into  such  well, 
either  by  percolation  or  by  flowing  through  unknown  natural  un- 
derground channels,  belongs  to  the  owner  of  the  well,  no  matter 
where  it  comes  from. 

OIL  WELLS— RIGHT  TO  DRILL.— The  right  to  drill  oil  wells 
and  to  produce  oil  on  one's  own  land  is  absolute,  and  cannot  be 
enjoined,  supervised,  or  controlled  by  a  court,  or  an  adjoining  owner, 
and  so  long  as  such  operations  are  legal  their  reasonableness  can- 
not be  drawn  in  question. 

PETROLEUM  OIL  IS  A  MINERAL,  and  while  In  the  earth 
Is  part  of  the  realty,  and  if  it  moves  from  place  to  place,  by  perco- 
lation or  otherwise,  it  forms  part  of  the  tract  of  land  in  which  It 
tarries  for  the  time  being,  and  If  It  then  moves  to  another  tract 
It  becomes  part  of  that  tract. 

PETROLEUM  OIL— WHEN  PERSONALTY.— Petroleum  oil 
forms  part  of  some  tract  of  land,  until  it  reaches  a  well  and  Is  raised 
to  the  surface;  It  then  becomes  the  personal  property  of  the  person 
into  whose  well  It  comes  and  who  raises  it  to  the  surface. 

PETROLEUM  OIL,  PROPERTY  IN.— Petroleum  oil,  whether 
It  moves,  percolates,  or  exists  in  pools  or  deposits,  Is  the  property 
of  the  person  who  reaches  it  by  means  of  a  well,  and  severs  It  from 
the  realty  and  converts  It  into  personalty. 

PETROLEUM  OIL— RIGHT  TO.— An  owner  may  so  use  his 
own  premises  as  to  secure  and  appropriate  petroleum  oil  which 
comes  into  his  land  by  percolation,  or  by  flowing  through  unknown 
natural  underground  channels. 

G.  H.  Phelps,  for  the  plaintiff  in  error. 

J.  Poe  and  J.  A.  Troup,  for  the  defendant  in  error. 

827  BTJRKET,  C.  J.     The  question  is  not  as  to  the  motive, 
fraud  or  malice  which  naay  have  induced  the  oil  company  to  drill 
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the  wells  sought  to  be  enjoined.  The  only  question  of  practi- 
cal importance  is,  had  the  oil  company  the  legal  right  to  driU 
the  weUs? 

When  a  person  has  the  legal  right  to  do  a  certain  act,  the  mo- 
tive with  which  it  is  done  is  immaterial.  The  right  to  acquire, 
enjoy,  and  own  property,  carries  with  it  the  right  to  use  it  as 
the  owner  pleases,  so  long  as  such  use  does  not  interfere  with  the 
legal  rights  of  others. 

To  drill  an  oil  well  near  the  line  of  one's  land  cannot  inter- 
fere with  the  legal  rights  of  the  owner  of  the  adjoining  lands, 
BO  long  as  all  operations  are  confined  to  the  lands  upon  which 
the  well  is  drilled.  Whatever  gets  into  the  well,  belongs  to  the 
owner  of  the  well,  no  matter  where  it  came  from.  In  such 
cases  the  well  and  its  contents  ^^®  belong  to  the  owner  or  lessee 
of  the  land,  and  no  one  can  tell  to  a  certainty  from  whence  the 
oil,  gas  or  water  which  enters  the  well  came,  and  no  legal  right 
as  to  the  same  can  be  established  or  enforced  by  an  adjoining 
landowner. 

The  right  to  drill  and  produce  oil  on  one's  own  land  is  abso- 
lute and  cannot  be  supervised  or  controlled  by  a  court,  or  an  ad- 
joining landowner.  So  long  as  the  operations  are  legal,  their 
reasonableness  cannot  be  drawn  in  question. 

As  was  pointed  out  in  Letts  v.  Kessler,  54  Ohio  St.  73,  it  is 
intolerable  that  the  owner  of  real  property,  before  making  im- 
provements on  his  own  lands,  should  be  compelled  to  submit  to 
what  his  neighbor,  or  court  of  equity  might  regard  as  a  reasona- 
ble use  of  his  property. 

Petroleum  oil  is  a  mineral,  and  while  in  the  earth  it  is  part 
of  the  realty,  and  should  it  move  from  place  to  place  by  perco- 
lation or  otherwise,  it  forms  part  of  that  tract  of  land  in  which 
it  tarries  for  the  time  being,  and  if  it  moves  to  the  next  adjoin- 
ing tract,  it  becomes  part  and  parcel  of  that  tract;  and  it  forms 
part  of  some  tract,  until  it  reaches  a  well  and  is  raised  to  the 
surface,  and  then  for  the  first  time  it  becomes  the  subject  of 
distinct  ownership  separate  from  the  realty,  and  becomes  per- 
sonal property,  the  property  of  the  person  into  whose  well  it 
came.  And  this  is  so  whether  the  oil  moves,  percolates,  or  ex- 
ists in  pools  or  deposits.  In  either  event,  it  is  property  of,  and 
belongs  to,  the  person  who  reaches  it  by  means  of  a  well,  and 
severs  it  from  the  realty  and  converts  it  into  personalty. 

While  it  is  generally  supposed  that  oil  is  drained  into  wells 
for  a  distance  of  several  hundred  feet,  this  is  matter  somewhat 
uncertain,  and  no  right  of  ^^^  sufficient  weight  can  be  founded 
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upon  such  uncertain  supposition,  to  overcome  the  well-known 
right  which  every  man  has  to  use  his  property  as  he  pleases,  so 
long  as  he  does  not  interfere  with  the  legal  rights  of  others. 

Protection  of  lines  of  adjoining  lands  by  the  drilling  of  wells 
on  both  sides  of  such  lines,  affords  an  ample  and  sufficient  reme- 
dy for  the  supposed  grievances  complained  of  in  the  petition 
and  supplemental  petition,  without  resort  to  either  an  injunc- 
'  tion  or  an  accounting. 

The  case  of  Columbus  etc.  Coal  Co.  v.  Tucker,  48  Ohio  St. 
41,  29  Am.  St.  Eep.  528,  and  Collins  v.  Chartiers  Valley  Gas  Co., 
131  Pa.  St.  143,  17  Am.  St.  Eep.  791,  and  other  like  cases  in 
which  some  harmful  substance  was  sent,  conveyed  or  caused  to 
go  from  premises  of  one  to  the  premises  of  another,  have  no  ap- 
plication here,  because  in  this  case,  nothing  reached  the  plain- 
tiff's lands  from  the  premises  of  the  defendant,  and  the  only 
complaint  is,  that  the  oil  company  so  used  its  own  premises  as 
to  secure  and  appropriate  to  its  own  use  that  which  came  into 
its  lands  by  percolation,  or  by  flowing  through  unknown  nat- 
ural underground  channels.  This  it  had  a  right  to  do.  While 
the  drilled  oil  well  is  artificial,  the  pores  and  channels  through 
which  the  oil  reached  the  bottom  of  the  well  are  natural. 

Judgment  affirmed. 

MINES  AND  MINING— OIL  AND  GAS— PROPERTY  IN.— Petro- 
leum oil  and  natural  gas  are  minerals:  Marshall  v.  Mellon,  179  Pa. 
St.  371;  57  Am.  St.  Rep.  601;  People's  Gas.  Co.  v.  Tyner,  131  Ind. 
277;  31  Am.  St.  Rep.  433.  Lands  from  which  petroleum  is  obtained 
may  be  properly  called  "mining  lands":  Note  to  Marshall  v.  Mel- 
lon, 57  Am.  St.  Rep.  603.  He  who  owns  the  surface  of  land  may 
dig  therein,  and  apply  to  his  own  purpose  whatever  he  .may  there 
find  between  the  surface  and  center  of  the  earth.  Petroleum  oil 
is  a  part  of  the  soil  in  which  it  Is  found,  and  is  not  the  subject  of 
property  except  while  in  actual  occupancy:  People's  Gas  Oo.  v. 
Tyner,  131  Ind.  277;  31  Am.  St.  Rep.  433.  "If  an  adjoining,  or  even 
a  distant,  owner  drills  his  own  land,  and  taps  your  gas,  so  that  It 
comes  Into  his  well  and  under  his  control,  it  is  no  longer  yours,  but 
his":  Westmoreland  etc.  Gas  Co.  v.  De  Witt,  130  Pa.  St.  235. 


State  v.  Jennings. 

[57  Ohio  Statb,  416.]' 

OFFICERS.— OFFICE  CREATED  BY  ORDINANCE  may  be 
abolished  by  repeal  of  the  ordinance,  and  the  Incumbent  thereupon 
ceases  to  be  an  officer. 

OFFICERS— QUO  WARRANTO.— It  Is  only  the  incumbent 
of  a  public  office  whose  rights  can  be  challenged  in  a  proceeding  in 
quo  warranto. 
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OFFICERS— PUBLIC  OFFICE,  WHAT  IS.— A  public  office, 
Buch  only  as  may  properly  come  within  the  legitimate  scope  of  a 
proceeding  in  quo  warranto,  is  a  public  position  to  which  a  portion 
of  the  sovereignty  of  the  state,  either  legislative,  executive,  or  ju- 
dicial, attaches  for  the  time  being,  and  which  is  exercised  for  the 
benefit  of  the  public. 

OFFICEKS—PUBLIC  OFFICER,  FIREMAN  IS  NOT.— An 
ordinary  fireman,  employed  as  such  by  a  city,  with  no  control  over 
the  fire  department,  nor  any  of  its  property,  except  to  use  it  in  the 
extinguishment  of  fires,  and  who  is  subject  at  all  times  to  the 
direction  and  control  of  the  chief  of  the  fire  department,  and  paid 
a  monthly  salary,  subject  to  discharge  at  any  time  by  the  city 
council,  is  an  employfi  and  not  a  public  officer,  and  cannot  be  ousted 
from  his  employment  by  a  proceeding  in  quo  warranto. 

F.  S.  Monnett,  Attorney  General,  J.  A.  Plory,  S.  L.  Jamea, 
and  B.  G.  Smythe,  for  the  plaintiff. 

T.  B.  Fulton,  City  Solicitor,  J.  B.  Jones,  and  S.  M.  Hunter, 
for  the  defendants. 

'*^  MINSHALL,  J.  It  is  averred  by  the  attorney  general  in 
the  petition  that  James  Jennings  and  others  specifically  named, 
have  been  and  are  now  unlawfully  usurping  and  holding  the 
offices  of  "firemen"  in  the  fire  department  of  the  city  of  Newark, 
this  state,  and  asks  that  they  be  ousted  therefrom  and  that 
Frank  Alexander  and  others,  specifically  named,  and  entitled 
thereto,  be  inducted  into  the  offices  so  usurped. 

The  case  has  been  submitted  to  the  court  on  an  agreed  state- 
ment of  facts,  from  which  it  appears  that  in  1895,  the  city  coun- 
cil of  Newark  passed  an  ordinance  organizing  its  fire  depart- 
ment; and  by  which  it  was  provided  that  it  should  consist  of  ten 
firemen,  one  of  whom  should  be  elected  as  chief  by  the  appoint- 
ment of  the  mayor  with  the  advice  and  '*^  consent  of  the  coun- 
cil, and  provided  for  their  compensation.  The  persons,  whose 
induction  is  asked  for,  were  appointed  under  the  provisions  of 
this  ordinance.  The  chief  is  not  included  in  the  number  and 
all  were  simply  appointed  as  "firemen."  On  June  23,  1897,  the 
council  adopted  an  ordinance,  repealing  the  former  one,  and  pro- 
viding for  the  employment  of  the  "firemen"  by  the  council,  the 
chief,  however,  being  appointed  as  formerly.  The  section  as 
to  the  firemen  is  as  follows:  "The  said  council  shall  employ  as 
many  assistant  firemen,  from  time  to  time,  as  to  them  may  seem 
necessary,  who  shall  receive  for  their  services  not  to  exceed  fifty 
dollars  per  month."  Afterwards  the  firemen  appointed  under 
the  former  ordinance  were  discharged  by  resolution  of  the  coun- 
cil, and  by  another  resolution  the  defendants  were  employed. 

The  contention  of  the  relator  is  that  a  fireman  is  an  officer, 
and  therefore,  under  section  1711,  of  the  Ee vised  Statutes, 
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which  requires  all  officers  of  the  municipality,  not  elected  by  the 
people,  to  be  appointed  by  the  mayor  with  the  advice  and  con- 
sent of  the  council,  the  defendants,  not  being  so  appointed,  have 
no  right  to  the  office,  should  be  ousted,  and  the  former  incum- 
bents inducted,  as  officers  holding  over  until  their  successors 
are  duly  appointed  and  qualified.  We  do  not  adopt  this  view. 
There  is  no  question  but  that  the  council  had  the  power  to  re- 
peal the  former  ordinance;  and  this  being  so,  and  all  the  offices 
created  by  it,  whatever  they  were,  being  thus  abolished,  the  in- 
cumbents ceased  to  be  officers,  for  there  can  be  no  incumbent 
without  an  office:  State  v.  Auditor,  7  Ohio  St.  333;  Gano  v. 
State,  10  Ohio  St.  238;  State  v.  Hawkins,  44  Ohio  St.  98.  So 
that  the  real  question  in  the  case  "***  is,  whether  a  "fireman"  is 
an  officer,  or,  in  this  case,  whether  the  firemen,  for  whose  em- 
ployment provision  is  made  in  the  ordinance  of  1897,  are  offi- 
cers. For  that  a  position  in  the  fire  department  of  a  city  may 
have  such  duties  attached  to  it,  as  to  constitute  an  office  is  not 
questioned.  The  chief  of  a  fire  department  performs  such  du- 
ties as  make  him  an  officer.  But  the  character  of  an  office  ean- 
not  be  attached  to  a  position  by  a  name  merely.  "Whether  it 
be  an  office  or  not,  will  depend  upon  the  nature  and  character 
of  the  duties  attached  to  it  by  law. 

Many  efforts  have  been  made  to  define  a  public  office;  and  it 
is  only  the  incumbent  of  such  an  office  whose  rights  can  be  chal- 
lenged in  a  proceeding  in  quo  warranto.  But  it  is  easier  to 
conceive  the  general  requirements  of  such  an  office,  than  to  ex- 
press them  with  precision  in  a  definition  that  shall  be  entirely 
faultless.  It  will  be  found,  however,  by  consulting  the  cases 
and  the  authorities,  that  the  most  general  distinction  of  a  public 
office  is,  that  it  embraces  the  performance  by  the  incumbent  of 
a  public  function  delegated  to  him  as  a  part  of  the  sovereignty 
of  the  state.  Thus  in  Mechem's  Offices  and  Officers,  section  4, 
it  is  said:  "The  most  important  characteristic  which  distin- 
guishes an  office  from  an  employment  or  contract,  is  that  the 
creation  and  conferring  of  an  office  involves  a  delegation  to  the 
individual  of  some  of  the  sovereign  functions  of  government,  to 
be  exercised  by  him  for  the  benefit  of  the  public;  that  some  por- 
tion of  the  sovereignty  of  the  country,  either  legislative,  execu- 
tive, or  judicial,  attaches,  for  the  time  being,  to  be  exercised  for 
the  public  benefit.  TTnless  the  powers  conferred  are  of  this  na- 
ture, the  individual  is  not  a  public  officer."  So,  in  High  on 
Extraordinary  Legal  Remedies,  section  635,  it  is  said:  ^^  "An 
office,  such  as  to  properly  come  within  the  legitimate  scope  of  an 
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information  in  the  nature  of  a  quo  warranto,  may  he  defined  as 
a  public  position,  to  which  a  portion  of  the  sovereignty  of  the 
country,  either  legislative,  executive,  or  judicial,  attaches  for  the 
time  being,  and  which  is  exercised  for  the  benefit  of  the  public." 
And  in  the  case  of  Darley  v.  Queen,  12  Clark  &  F.  520,  which  is 
generally  cited  as  a  leading  case,  and  where  the  question  was 
whether  the  information  would  lie  against  the  treasurer  of  the 
city  of  Dublin,  Tindal,  C.  J.,  said:  "After  the  consideration  of 
all  the  cases  and  dicta  on  the  subject,  the  result  appears  to  be 
that  this  proceeding  by  information  in  the  nature  of  a  quo 
warranto  will  lie  for  usurping  any  office,  whether  created  by 
charter  alone,  or  by  the  crown  with  the  consent  of  parliament, 
provided  the  office  be  of  a  public  nature,  and  a  substantive 
office,  not  merely  the  function  or  employment  of  a  deputy  or 
servant  held  at  the  will  and  pleasure  of  others,  for,  with  respect 
to  such  an  employment,  the  court  certainly  will  not  interfere, 
and  the  information  will  not  properly  lie."  The  fact  that  a 
public  employment  is  held  at  the  -nill  or  pleasure  of  another,  as 
a  deputy  or  servant,  who  holds  at  the  will  of  his  principal,  is 
held,  by  the  judges  of  the  supreme  court  in  an  opinion  deliv- 
ered to  the  legislature  of  the  state  of  Maine,  to  distinguish  a 
mere  employment  from  a  public  office,  for  in  such  cases  no 
part  of  the  state's  sovereignty  is  delegated  to  such  employes: 
Opinion  of  Judges,  3  Greenl.  481.  The  case  of  State  v.  Brennan, 
49  Ohio  St.  33,  is  not  at  variance  with  these  views.  It  is  quite 
clear  from  what  has  been  said  that  the  "stationery  storekeep- 
er" under  consideration  in  that  case  was  a  public  officer.  He 
was  charged  with  the  purchase  ^^^  and  safekeeping  of  the  sta- 
tionery required  by  the  county.  The  judge  in  delivering  the 
opinion,  did  not  undertake  to  give  an  exhaustive  definition  of 
a  public  office;  but  did  say  that  "it  is  safely  within  bounds  to 
say  that  where,  by  virtue  of  law,  a  person  is  clothed,  not  as  an 
incidental  or  transient  authority,  but  for  such  time  as  denotes 
duration  and  continuance,  with  independent  power  to  control 
the  property  of  the  public,  or  with  functions  to  be  exercised  in 
the  supposed  interest  of  the  people,  the  service  to  be  compen- 
sated by  a  stated  yearly  salary,  and  the  occupant  having  a  des- 
ignation or  title,  the  position  so  created  is  a  public  office." 
Here,  and  throughout  the  opinion,  prominence  is  given  to  the 
fact,  that  a  public  officer  is  one  who  exercises,  in  an  independ- 
ent capacity,  a  public  function  in  the  interest  of  the  people, 
by  virtue  of  law,  which  is  only  saying  in  another  form,  that  he 
exercises  a  portion  of  the  sovereignty  of  the  people  delegated  to 
him  by  law. 
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Applying  what  has  been  said  to  the  case  before  us,  and  it  clear- 
ly appears,  as  we  think,  that  the  firemen,  other  than  the  chief, 
employed  by  the  council  under  the  ordinance  of  June  23,  1897, 
are  not  public  officers.  They  have  no  control  of  the  fire  depart- 
ment, nor  of  any  of  its  property  for  any  purpose,  other  than  to 
use  it  in  the  extinguishment  of  fires  whenever  the  occasion 
requires.  They  are  subject  on  all  occasions  and  in  whatever 
they  do  in  the  course  of  their  employment,  to  the  direction  and 
control  of  the  chief  of  the  department.  They  receive  for  their 
services  fifty  dollars  per  month,  and  may  be  discharged  at  any 
time  by  the  council.  Hence  they  are  simply  persons  in  the  em- 
ployment of  the  fire  department,  and  are  not  public  officers  of 
any  kind. 

'^'^  "We  are,  however,  cited  to  some  cases  where  it  has  been 
said,  as  a  reason  for  the  nonliability  of  a  city  for  the  acts  of  its 
fire  department,  that  firemen  are  officers.  On  examination  it 
will  be  found  that  this  is  not  the  true  reason.  It  assumes  that 
a  city  is  in  no  case  liable  for  the  acts  of  its  officers.  But  this  is 
not  true  in  all  eases.  A  city  is  liable  for  the  wrongful  or  neg- 
ligent acts  of  its  street  commissioner.  It  is  true  that,  in  this 
instance,  it  is  made  the  duty  of  a  city  to  keep  its  streets  in  re- 
pair and  free  from  nuisances,  whilst,  in  this  state,  it  is  not  re- 
quired to  establish  a  fire  department.  But  if  it  organizes  a  fire 
department,  and  levies  a  tax  for  its  support,  it  would  then  seem 
to  become  its  duty  to  see  that  it  is  properly  organized,  and  that 
its  agents  carefully  perform  their  duties  in  the  one  case  as  well 
as  in  the  other.  For  it  is  a  general  principle,  that,  though  a  per- 
son may  not  be  bound  to  do  a  particular  thing,  yet  if  he  volun- 
tarily undertake  to  do  it,  he  is  bound  to  use  reasonable  care  and 
diligence  in  its  performance,  and  is  liable  in  damages  to  one 
injured  from  his  failure  to  do  so.  There  is  no  statutory  duty 
in  cities  to  construct  sewers;  but  if  a  city  does,  it  becomes  liable 
to  a  party  injured  by  the  negligence  of  its  officers  and  agents,  in 
constructing  and  maintaining  them:  Dillon  on  Municipal  Cor- 
porations, sec.  980.  The  levying  of  the  tax  and  assuming  to 
act  in  the  premises  imposes  the  duty.  Hence  the  true  reason 
for  the  exemption  of  a  city  from  liability  for  the  acts  of  its  fire- 
men, is  most  probably  not  referable  to  the  fact  that  they  are 
officers  but  to  the  fact  that  it  would  be  unwise  to  burthen  the 
taxpayers  of  a  city  with  damages  resulting  from  the  negligence 
of  its  agents  in  such  cases;  in  other  words,  is  simply  a  limitation 
suggested  **®  by  the  policy  of  the  law  on  the  maxim  respondeat 
superior,  in  its  application  to  cities  in  such  cases.     In  none  of 
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these  cases  was  any  effort  made  to  determine  what,  in  general, 
constitutes  a  public  oificer.  In  4  Dillon  on  Municipal  Corpo- 
rations, section  976,  it  is  said:  "The  exemption  from  liability  in 
these  and  the  like  cases,  is  upon  the  ground  that  the  service  is 
performed  by  the  corporation  in  obedience  to  an  act  of  the  legis- 
lature; is  one  in  which  the  corporation,  as  such,  has  no  particu- 
lar interest,  and  from  which  it  derives  no  special  benefit  in  its 
corporate  capacity;  as  the  members  of  the  fire  department,  al- 
though appointed  and  employed,  and  paid  by  the  city  corpora- 
tion, are  not  the  agents  and  servants  of  the  city,  for  whose  con- 
duct it  is  liable."  So  that  the  simple  fact  that  a  city  is  not 
liable  for  the  acts  of  its  fire  department  does  not  prove  that  all 
of  its  members  are  necessarily  public  officers;  and  may,  when  not 
properly  employed,  be  ousted  from  their  employment  by  the 
state,  as  usurping 'on  its  authority  in  a  proceeding  in  quo  war- 
ranto. "We  are  therefore  led  to  the  conclusion  that  none  of  the 
firemen  proceeded  against  in  this  case  can  properly  be  termed 
public  officers;  they  are  clothed  with  none  of  the  requisites  of 
such  an  officer;  are  simply  in  the  employment  of  the  city  as 
laborers,  and  the  right  to  be  so  employed  cannot  be  challenged 
by  quo  warranto.  The  fact  that  their  employment  requires 
skill  and  experience  does  not  alter  the  case.  Skill  and  expe- 
rience do  not  constitute  a  public  office;  they  are  simply  require- 
ments of  suitableness  for  the  place;  and  are  no  more  attributes 
of  a  public  office  than  of  a  private  employment. 
Writ  refused  and  petition  dismissed. 

THE  SUBSEQUENT  CASE  of  State  v.  Anderson,  57  Ohio  St.  429, 
Involved  the  same  facts  as  the  principal  case,  and  was  decided  on 
the  authority  thereof.  It  was  held  that  a  person  employed  by  a 
city  to  trim  lights  In  Its  electrical  department,  as  well  as  an  en- 
gineer In  such  department,  was  a  simple  employ^,  and  not  a  public 
officer. 

OFFICERS— PUBLIC  OFFICER— WHAT  IS.— A  public  officer  Is 
one  whose  duties  are  In  their  nature  public,  involving  in  their  per- 
formance the  exercise  of  some  portion  of  the  sovereign  power, 
whether  great  or  small,  and  in  whose  proper  performance  all  citi- 
Eens,  Irrespective  of  party,  are  interested  equally  as  members  of  the 
enUre  body  politic,  or  of  some  duly  established  division  thereof: 
Attorney  General  v.  Drohan,  169  Mass.v534;  61  Am.  St.  Rep.  301, 
and  note;  monographic  note  to  State  v.  Hocker,  ante,  p.  181. 

OFFICES— ABOLISHMENT  OF.— An  office  Is  simply  an  ap- 
pointment or  authority  on  behalf  of  the  government  to  perform 
certain  duties,  usually  at  and  for  a  certain .  compensation.  Both 
the  office  itself  and  the  compensation,  upon  general  principles  of 
law,  are  entirely  within  the  control  of  the  government  to  diminish. 
Increase,  or  abolish;  Note  to  Memphis  v.  Woodward,  27  Am.  Rep. 
754:  State  v.  Douglass,  26  Wis.  42S:  7  Am.  Rep.  87;  note  to  Holie 
T.  Henderson,  25  Am.  Dec.  703.  Compare  Warner  v.  People,  2 
Denlo,  272;  43  Am.  Dec  740.  and  note. 
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QUO  WARRANTO.— An  information  in  the  name  of  the  attorney 
general  cannot  be  maintained  to  try  the  title  to  any  other  than  a 
public  office:  Attorney  General  v.  Drohan,  169  Mass.  534;  61  Am, 
8t  Rep.  301,  and  note. 


Ma  OK  V.  The  De  G-rafp  and  Roberts  Quarries. 

[67  Ohio  State,  463.] 

MECHANICS'  LIENS— CONFLICT  OF  LAWS  — INTER- 
STATE CONTRACT.— A  subcontractor,  who,  in  another  state,  con- 
tracts, sells,  and  delivers  to  a  principal  contractor  materials  to  be 
transported  by  the  latter  to  Ohio,  and  there  used  by  him  in  con- 
structing a  building  or  public  Improvement,  is  entitled  to  a  me- 
chanics' lien  in  the  latter  state  under  its  statute  providing  that 
any  materialman  who  furnishes  material  for  the  construction  of  an 
improvement,  by  virtue  of  a  contract  with  the  owner,  or  between 
any  board  or  oflacer,  and  a  principal  contractor,  shall  have  a  lien 
therefor. 

MECHANICS'  LIENS— REMEDIAL  LAWS— EXTRATER- 
RITORIAL OPERATION.— Remedial  laws,  such  as  mechanics'  lien 
laws,  do  not  operate  extraterritorially,  on  account  of  being  applied 
by  the  courts  of  the  state  in  which  they  are  in  force,  to  actions 
pending  in  such  courts  on  contracts  made  and  to  be  performed  In 
another  state  or  country.  Remedies  must  be  applied  according  to 
the  place  where  the  action  is  instituted,  without  regard  to  the  place 
where  the  right  arises. 

G.  A.  Laubscher  and  J.  G.  White,  for  the  plaintiff  in  error. 

Wilcox,  CoUister,  Hogan  &  Parmely,  and  Ford,  Boyd  &  Growl, 
and  M.  G.  Morgan,  for  the  defendants  in  error. 

•*''«  BEADBUEY,  J.  In  the  year  1893,  J.  L.  Sterling  &  Son 
entered  into  a  contract  with  the  city  of  Cleveland,  for  paving 
Kinsman  street  in  said  city.  From  time  to  time,  as  the  work 
progressed,  estimates  were  made  of  the  amount  of  work  done, 
and  of  the  sums  payable  to  the  contractors  on  account  thereof. 
About  the  fifth  day  of  July,  1893,  an  estimate  was  made,  desig- 
nated as  the  third,  amounting  to  two  thousand  four  hundred  and 
thirty-seven  dollars  and  forty-three  cents.  Before  this  estimate 
was  made,  the  contractors  assigned  and  transferred  to  "The  John 
*^  Porter  Company"  three  thousand  dollars  of  it.  This  sum 
was  larger  than  proved  to  have  been  earned  when,  afterward, 
the  assessment  was  made,  so  that  the  assignment  covered  this 
entire  assessment  and  was  not  then  fully  satisfied. 

Notice  of  this  assignment  was  duly  given  to  the  city;  after- 
wards "The  John  Porter  Company"  assigned  to  the  plaintiff  in 
error  whatever  claim  it  had  against  the  city  of  Cleveland  by  vir- 
tue of  the  assignment  before  noted,  made  to  it  by  the  contrac- 
tors, J.  L.  Sterling  &  Son. 
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The  contractors,  J.  L.  Sterling  &  Son,  procured  the  stone  witli 
which  they  paved  Kinsman  street,  from  the  "The  De  Graff  & 
Roberts  Quarries,"  defendants  in  error,  and  on  the  third  day  of 
July,  1893,  the  latter  company,  proceeding  under  section  3193, 
Revised  Statutes,  filed  with  the  proper  boards  of  the  city  of 
Cleveland,  a  sworn  and  itemized  statement  of  the  amount  and 
value  of  the  stone  furnished  by  them  to  the  contractors  for  pav- 
ing Kinsman  street,  and  at  the  same  time  filed  a  copy  of  such 
statement  with  the  recorder  of  Cuyahoga  county. 

The  city  of  Cleveland  declining  to  pay  the  assignee  the  sum 
assigned,  he  brought,  in  the  court  of  common  pleas  of  Cuyahoga 
county,  an  action  against  the  city  for  its  recovery.  Thereupon 
the  city  answered  admitting  the  making  and  the  amount  of  the 
estimate  in  controversy,  but  denying  that  it  owed  the  full 
amount  thereof,  and  asking  that  the  "The  De  Graff  &  Roberts 
Quarries"  be  made  a  party  to  the  action,  which  accordingly  was 
done.  The  "The  De  Graff  &  Roberts  Quarries,"  on  being 
brought  into  the  action,  answered,  setting  forth  that  it  was  a 
corporation  organized  under  the  laws  of  the  state  of  New  York, 
and  duly  ■*''^''  authorized  to  transact  business  in  the  state  of 
Ohio,  and  also  setting  forth  that  it  had  furnished  to  the  con- 
tractors, under  a  contract  entered  into  with  them,  the  stone  used 
for  paving  Kinsman  street,  and  that  not  having  been  paid  for 
the  same,  they  had  perfected  a  subcontractor's  lien  on  any  fund 
due  from  the  city  on  account  of  the  paving  of  Kinsman  street. 

The  cause  was  tried  to  the  court,  and  at  the  request  of  the 
defendants,  the  court  found  and  stated  the  facts,  separate  from 
its  conclusions  of  law.  It  found  that  the  city  was  indebted  to 
the  amount  of  the  estimate  No.  3,  and  that  with  interest  there- 
on, aggregated  two  thousand  six  hundred  and  ninety-two  dollars 
and  seventeen  cents. 

There  seems  to  have  been  no  contention  respecting  the  regu- 
larity of  the  assignment  and  transfer  of  this  estimate  by  the 
contractor,  J.  L.  Sterling  &  Son,  to  the  John  Porter  Company 
nor  from  the  latter  to  the  plaintiff  in  error,  so  that  his  right  to  a 
judgment  against  the  city  was  clearly  established,  unless  the  De 
Graff  &  Roberts  Quarries  had  acquired  a  right  thereto  as  sub- 
contractors by  virtue  of  section  3193  of  the  Revised  Statutes. 
This  brings  us  to  the  real  question  in  the  case. 

The  finding  of  facts  shows  that  the  De  Graff  &  Roberts  Quar- 
ries had  taken  every  formal  step  required  to  perfect  their  lien 
upon  the  fund,  but  it  shows  also  that  the  De  Graff  &  Roberts 
Quarries  was  a  corporation  created  under  the  laws  of  the  state 
of  New  York;  that  the  contract  to  furnish  the  stone  for  paving 
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Kinsman  street  was  made  in  the  state  of  New  York;  that  the 
stone  was  to  be  delivered  to  the  contractors  in  that  state  and  by 
them  transported  to  Cleveland,  Ohio;  that  it  was  so  delivered 
and  transported,  and  that  the  stone  was  sold  and  delivered  for 
the  purpose  of  being  ^''**  used  by  the  contractors  for  paving 
Kinsman  street,  and  except  a  small  quantity  was  thus  used. 
The  court  further  found  that  by  the  laws  of  the  state  of  New 
York,  no  lien  exists  for  materials  furnished  in  other  states  to  be 
used  in  New  York,  The  court  of  common  pleas  holding  this 
to  be  a  New  York  contract,  and  also  holding  that  the  mechanics' 
lien  laws  of  Ohio  have  no  extraterritorial  operation,  refused  to 
enforce  the  lien  taken  by  the  De  Graff  &  Roberts  Quarries  Com- 
pany, and  gave  judgment  for  the  plaintiff  in  error.  On  proceed- 
ing in  error  had  in  the  circuit  court  this  judgment  was  reversed, 
and  the  judgment  rendered  on  the  finding  of  facts  in  favor  of  the 
De  Graff  &  Roberts  Quarries. 

Section  3184  of  the  Revised  Statutes,  provides  that:  "A  per- 
son who  performs  labor,  or  furnishes  ....  material  for  con- 
structing, etc a  house  ....  by  virtue  of  a  contract 

with  the  owner  ....  shall  have  a  lien." 

Section  3193  of  the  Revised  Statutes,  which  provides  the  rem- 
edy for  subcontractors,  etc.,  employs  language  equally  compre- 
hensive. It  reads  as  follows:  Sec.  3193.  "Any  subcontractor, 
materialman,  laborer,  or  mechanic  who  has  ....  furnished 
material  ....  for  the  construction  ....  of  any  turnpike 
road  improvement,  or  other  public  improvement,  provided  for 
in  a  contract  between  ....  any  board  or  officer,  and  a  princi- 
pal contractor  ....  may  ....  file  ....  a  sworn  and  item- 
ized statement." 

The  argument  for  the  exclusion  of  defendants  in  error  from 
the  beneficial  operation  of  these  statutes  is  not  based  on  any 
words  of  exclusion  contained  in  the  statutes  themselves,  but  is 
vested  on  those  general  principles,  that  pertain  to  the  conflict  of 
laws. 

'*''®  Counsel  for  plaintiff  in  error  contends  that  the  lien  is 
merely  incidental  to  and  arises  out  of  the  contract  under  which 
the  material  is  to  be  delivered;  that  as  the  contract  under  which 
defendant  in  error  furnished  the  material  in  question  was  made 
and  fully  executed  in  the  state  of  New  York,  it  was  a  New  York 
and  not  an  Ohio  contract;  that  it  must  have  been  made  with 
reference  to  the  laws  of  New  York  and  not  to  those  of  Ohio, 
and  that  therefore  an  incident,  depending  wholly  on  the  statutes 
of  Ohio,  would  not  attach  to  the  contract,  and  in  fact  could  not 
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attach  to  it  without  giving  to  the  statutes  of  Ohio  an  extraterri- 
torial effect. 

In  confirmation  of  this  view  of  the  subject  counsel  cite  a 
decision  of  this  court:  Beckel  v.  Petticrew,  6  Ohio  St.  247.  It 
was  there  held  that:  "The  lien  authorized  by  the  act  to  create  a 
lien  in  favor  of  mechanics  and  others  in  certain  cases  will  extend 
to  all  materials,  in  good  faith  furnished  for  the  purpose  of 
erecting,  or  repairing  a  house  in  pursuance  of  a  contract  with 
the  owner  notwithstanding  a  portion  of  such  material  may  sub- 
sequently be  otherwise  appropriated  without  the  consent  of  the 
party  furnishing  them." 

This  decision,  it  is  claimed,  vests  the  lien  of  the  materialman 
upon  the  contract  and  not  upon  the  use  to  which  the  materials 
furnished  by  him  were  devoted. 

It  is  quite  correct  to  say  that  this  decision  holds  that  if  the 
contract,  under  which  materials  have  been  furnished  for 
constructing,  etc.,  any  building,  etc.,  within  the  statute,  dis- 
closes that  such  materials  were  furnished  for  the  purpose  of  be- 
ing used  in  the  performance  of  the  work  of  construction,  etc., 
that  this  purpose  is  enough  to  create  the  lien,  even  if  the  ma- 
terials should  be  diverted  from  such  *®**  use,  provided  the  ma- 
terialman did  not  consent  to  such  diversion.  Our  attention  also, 
might  have  been  called  to  a  still  earlier  case  decided  by  this 
court:  That  of  Choteau  v.  Thompson,  2  Ohio  St.  114,  when  it 
was  held:  '*If  work  be  done  or  materials  furnished,  without  a 
contract  that  they  shall  be  put  to  the  particular  use  of  erecting, 
altering,  or  repairing  a  craft  or  building,  no  lien  can  be  asserted 
upon  the  building  or  vessel  in  which  they  may  be  placed.  The 
contract  intended  by  the  statute  is  one  that  has  reference  to  the 
purpose  for  which  the  work  is  done  or  the  materials  furnished." 

These  two  decisions  establish  both  the  necessity  of  a  contract 
prescribing  the  purpose  to  which  the  materials  are  to  be  devoted, 
and  its  sufficiency  to  create  the  lien,  although  the  material 
should  be  diverted  from  the  use  agreed  upon;  the  lienor  not  as- 
senting thereto.  Notwithstanding  the  stress  placed  upon  the 
contract  by  these  decisions,  we  do  not  think  it  follows  from 
them  as  a  necessary  sequence  that  the  lien  of  the  mechanic  and 
materialmen  is  a  mere  incident  of  such  contracts,  attaching  only 
where  the  contracts  are  Ohio  contracts,  that  is,  where  they  are 
to  be  executed  within  this  state. 

The  lien  is  a  creature  of  our  statutes,  and  whoever  falls  within 
the  descriptive  words  of  the  statute  may  rightfully  claim  its  ben- 
efit, wherever  our  statutes  may  be  enforced.    This  court,  in  the 
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cases  of  Choteau  v.  Thompson,  2  Ohio  St.  114,  and  Beckel  v. 
Petticrew,  6  Ohio  St.  247,  was  not  dealing  with  the  question 
now  under  consideration;  it  was  not  then  concerned  about  the 
nativity  of  the  contract;  it  was  construing  the  statute  respecting 
the  matters  then  in  hand,  in  order  ^**  to  arrive  at  the  legisla- 
tive intention  respecting  them.     In  the  first  case  it  held,  among 
other  things,  that  a  sale  of  materials,  without  any  reference  to 
the  use  to  which  they  should  be  put,  would  not  afford  a  ground 
to  assert  a  lien,  because  the  contract  referred  to  by  the  statute 
required  that  the  materials  should  be  sold  for  the  purpose  of  be- 
ing used  for  the  construction,  etc.,  of  the  house,  etc.,  upon  which 
the  lien  was  to  be  asserted.     In  the  second  case  it  held  that  the 
statute,  when  fairly  construed,  did  not  require  that  all  the  mate- 
rials furnished  under  the  contract  should  have  been  used  in  the 
structure  for  which  they  were  furnished  and  on  which  the  lien 
was  asserted.     In  those  cases  our  predecessors  were  seeking  to 
ascertain,  and  to  declare  the  intention  of  the  legislature,  and  for 
that  purpose  they  looked  to  the  language  which  that  body  had 
employed.     We  are  required  not  only  to  ascertain  the  legislative 
intention,  but  also  to  determine  whether  the  subject  over  which 
they  attempted  to  legislate  was  within  their  authority. 

To  ascertain  the  legislative  intention  we  must  look  to  the  lan- 
guage it  employed  to  express  it.     When  this  is  done,  we  find  the 
language  employed,  when  construed  according  to  its  natural  im- 
port, will  clearly  embrace  all  contracts  to  furnish  materials  for 
the  purposes  named  in  the  statute,  regardless  of  the  place  where 
the  contract  was  made  or  the  materials  to  be  delivered.  The  words 
are  "any  ....  materialman,"  etc,  "who  has  furnished  material 
....  for  the  construction  ....  of  an  improvement,"  .... 
more  comprehensive  language  could  not  have  been  used.     No 
other  words  appear  that  tend  to  establish  *®*  an  intention  to 
narrow  the  scope  of  those  recited,  or  that  indicate  a  purpose  to 
limit  the  benefits  of  the  statute  to  vendors,  who  bring  within  the 
state  the   materials  they  furnish.     The   defendants  in  error, 
therefore,  are  plainly  within  the  terms  of  the  statute.     This 
construction  finds  support  in  Sproul  v.  McCoy,  26  Ohio  St.  677, 
.  where  this  court  held  that  the  statutes  of  this  state  allowing  ex- 
emptions from  execution  and  sale  to  "every  person  who  has  a 
family,"  may  be  invoked  by  "any  debtor  against  whom  an  action 
is  prosecuted  in  the  courts  of  this  state,  whether  such  debtor  be 
or  be  not  a  resident  of  this  state."    The  language  of  the  statute 
granting  the  exemption  is  no  more  comprehensive  than  that  em- 
ployed by  the  mechanics'  lien  statutes  in  giving  a  lien  to  sub- 
contractors and  materialmen. 
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We  now  come  to  the  question  of  the  power  of  the  legislature 
to  dispose  of  the  fund,  or  create  a  lien,  in  favor  of  a  vendor  who 
sells  and  delivers  materials  in  another  state. 

That  the  statutes  of  Ohio  cannot  operate,  propria  vigore,  be- 
yond the  boundaries  of  the  state,  is  a  settled  rule  of  law,  and 
therefore,  notwithstanding  the  intention  of  the  legislature  to 
embrace  within  the  beneficial  provisions  of  the  statute  all  per- 
sons who  should  sell  and  deliver,  in  another  state,  materials  to  be 
brought  here  and  used  for  the  purposes  designated  by  the  stat- 
ute, yet  the  statute  could  not  be  applied  to  such  transactions,  if 
thereby  its  operation  was  extraterritorial.  Remedial  laws,  how- 
ever, whether  written  or  unwritten,  do  not  operate  extraterri- 
torially,  on  account  of  being  applied  by  the  comets  of  the  state 
in  which  they  are  in  force,  to  actions  pending  in  such  courts  on 
contracts  made  and  to  be  performed  '*®®  in  another  state  or 
country.  Remedies  will  be  administered  according  to  the  law 
of  the  place  where  the  action  is  instituted,  without  regard  to 
the  law  of  the  place  where  the  right  arose:  Heaton  v.  Eldridge, 
56  Ohio  St.  87;  60  Am.  St.  Rep.  737;  Andrews  v.  Herriott,  4 
Cow.  508;  Robinson  v.  Bland,  2  Burr.  1084;  De  La  Vega  v.  Vi- 
anna,  1  Barn.  &  Adol.  284;  Trasher  v.  Everhart,  3  Gill  &  J. 
234;  Hyde  v.  Goodnow,  3  N.  Y.  270;  Bank  v.  Donnally,  8  Pet. 
361.  This  principle  is  illustrated  and  enforced  by  a  large  array 
of  authorities,  that  are  practically  unanimous,  but  it  is  not  neces- 
sary to  refer  to  them  further. 

By  the  great  weight  of  authority  statutes  that  relate  to  liens 
of  mechanics  and  materialmen  are  remedial;  instead  of  creating 
new  and  substantive  rights,  they  simply  afford  new  and  cumula- 
tive remedies  to  enforce  obligations  previously  recognized: 
Hanes  v.  Wadey,  73  Mich.  178;  Best  v.  Baumgardner,  123  Pa. 
St.  17;  Martin  v.  Hewitt,  44  Ala.  419;  HaU  v.  Bunte,  20  Ind. 
304;  Bangor  v.  Goding,  35  Me.  73;  56  Am.  Dec.  688;  Frost  v. 
Ilsley,  54  Me.  345;  Woodbury  v.  Grimes,  1  Colo.  100. 

These  principles  would  seem  to  settle  the  question  in  favor  of 
the  operation  of  the  statute  in  the  case  of  material  delivered  in 
another  state. 

However,  should  the  rule  in  reference  to  the  nature  of  me- 
chanics^ lien  laws  be  otherwise,  and  those  laws  held  to  create 
substantive  rights,  which,  when  once  vested,  are  placed  beyond 
legislative  interference,  nevertheless  as  the  fund  in  controversy 
originated  under  our  laws,  was  actually  within  our  borders,  and 
was  in  the  custody  and  subject  to  the  orders  of  one  of  our  courts, 
it  would  '***  seem  to  naturally  follow  that  its  disposition  should 
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follow  the  course  prescribed  by  our  legislature.  To  thus  dispose 
of  the  fund  is  to  assert  the  dominion  of  our  own  statutes,  while 
to  distribute  it  according  to  the  statutes  or  decisions  of  another 
state  would  be  to  acknowledge  their  superiority.  The  case  does 
not  fall  within  the  reasons  of  those  rules  which  induce  the  court 
of  one  state  or  country  to  construe  the  rights  of  parties  arising 
under  a  contract,  made  and  to  be  executed  in  another  state,  ac- 
cording to  the  laws  of  the  latter.  In  the  case  before  us  the 
material  was  furnished  for  the  purpose  of  being  used  in  an  im- 
provement to  be  made  in  this  state;  under  such  circumstances 
how  can  it  be  said  that  the  parties  did  not  contemplate  the  laws 
of  Ohio  in  reference  to  rights  which  thus  arise?  Surely  if  the 
question  related  to  a  lien  upon  real  estate,  such  as  the  mechanics' 
lien  laws  of  this  state  create,  its  existence  and  its  terms  would 
depend  upon  our  statutes;  the  laws  of  New  York  could  place  no 
burden  upon  land  situated  in  Ohio.  True,  a  lien  upon  real  es- 
tate was  not  asseri:ed  nor  involved  in  the  case  before  us,  but 
there  was  involved  the  distribution  of  a  fund  created  and  set 
aside  by  a  statute  of  this  state  for  the  benefit  of  persons  who 
might  fall  within  the  class  declared  by  that  statute  to  have  a 
right  to  share  in  its  distribution.  The  statute  in  conferring  this 
benefit  made  no  distinction  between  a  fund  raised  by  a  sale  of 
real  estate  upon  which  a  lien  was  given,  and  a  fund  in  the  pos- 
session of  some  public  agency.  In  each  case  the  distribution 
was  to  be  made  according  to  the  same  rule.  We  think  the  right 
of  the  parties  in  either  case  was  determinable  according  to  the 
laws  of  this  state. 

485  rpj^g  yjg^  Qf  f^Q  question  is  strongly  supported  by  the 
decisions  of  this  court  in  respect  of  the  water  craft  statutes: 
Schooner  Aurora  Borealis  v.  Dobbie,  17  Ohio,  125;  Steamboat 
Ohio  V.  Stunt,  10  Ohio  St.  582;  Steamboat  Messenger  v.  Pressler, 
13  Ohio  St.  255.  It  also  finds  support  in  the  following  cases: 
St.  Louis  Bridge  etc.  Co.  v.  Memphis  etc.  E.  R.  Co.,  72  Mo.  664; 
Thompson  v.  St.  Paul  etc.  Ry.  Co.,  45  Minn.  13,  15;  Great  West- 
em  Mfg.  Co.  V.  Hunter,  15  Neb.  33,  37;  Fagan  v.  Boyle  Ice  Ma- 
chine Co.,  65  Tex.  324;  Gaty  v.  Casey,  15  111.  189. 

The  defendant  in  error.  The  De  Graff  &  Roberts  Quarries, 
was,  by  the  court  of  common  pleas,  made  a  party  to  the  action 
on  the  application  of  the  city  of  Cleveland.  This  action  of  that 
court  is  attacked  as  erroneous  by  counsel  for  plaintiff  in  error, 
but  as  the  question  does  not  arise  on  the  records,  it  has  not  been 
considered  in  this  opinion. 

Judgment  affirmed. 
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MECHANICS'  LIENS— CONFLICT  OF  LAWS— EXTRATERRI- 
TORIAL EFFECT.— The  laws  of  a  state  can  have  no  force  proprlo 
vigore  outside  of  that  state:  Falls  v.  United  States  Sav.  etc.  Co.,  97 
Ala.  417;  38  Am.  St.  Rep.  194;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460; 
22  Am.  Dec.  41.  The  lex  fori  prevails  In  questions  concerning  the 
remedy:  Note  to  Hamilton  v.  Cooper,  12  Am.  Dec.  591.  The  New 
York  mechanic's  lien  statute,  similar  to  that  construed  in  the  prin- 
cipal case,  was  held  to  have  no  extraterritorial  force,  being  merely 
Intended  for  those  who  performed  labor  or  furnished  materials 
within  the  state  of  New  York:  Birmingham  Iron  Foundry  v.  Glen 
Cove  etc.  Mfg.  Co.,  78  N.  Y.  30.  See  Phillips  on  Mechanics'  Liens, 
3d  ed.,  sees.  34,  112,  491.  The  place  of  the  contract  is  not  important 
as  the  lien  arises  not  from  the  contract,  but  from  the  use  of  the 
materials  furnished  upon  the  premises,  the  putting  them  into  the 
building,  and  attaching  them  to  the  freehold:  Gaty  v.  Casey,  15  III. 
190.    See  Fagan  v.  Boyle  Ice  Machine  Co.,  65  Tex.  324. 
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[57  Ohio  State,  596.] 

CONTRACTS— RESTRAINT  OF  TRADE.— All  agreements  In 
general  restraint  of  trade  are  against  public  policy  and  void,  but 
agreements  that  only  Impose  a  partial  restraint  made  In  connec- 
tion with  the  purchase  of  a  business  that  are  reasonably  necessary 
to  make  available  the  goodwill  purchased  with  the  business,  and 
are  reasonable  and  not  oppressive,  may  be  enforced. 

CONTRACTS  —  RESTRAINT  OF  TRADE.-^n  agreement 
entered  Into  at  the  time  that  a  business  with  the  goodwill  thereof 
is  sold,  not  to  engage  in  the  same  business,  directly  or  Indirectly,  in 
that  state,  or  in  the  United  States,  for  a  period  of  twenty -five  years, 
is  in  restraint  of  trade  and  void  as  tending  to  create  a  monopoly, 
whether  or  not  such  restraint  is  necessary  to  the  reasonable  enjoy- 
ment of  the  goodwill  so  purchased. 

CONTRACTS  —  RESTRAINT  OF  TRADE.— An  agreement 
entered  Into  at  the  time  that  a  business  with  the  goodwill  thereof 
is  sold,  not  to  engage  directly  or  indirectly  In  the  same  business 
again  in  the  same  state  for  the  period  of  twenty-five  years,  is  in 
general  restraint  of  trade,  tends  to  create  a  monopoly,  and  Is  void. 

CONTRACTS— RESTRAINT  OF  TRADE.— Contracts  where- 
by men  are  purchased  out  of  business,  and  restrained  from  carry- 
ing it  on  anywhere  else,  tend  to  create  a  monopoly,  and  are  void. 

Dickey,  Brewer  &  McGowan,  for  the  plaintiff  in  error. 

A.  T.  Brinsmade,  for  the  defendants  in  error. 

®***  MINSHALL,  J.  The  question  in  this  case  arises  on  a 
demurrer  to  the  petition,  which  was  sustained  in  the  common 
pleas,  and  the  judgment  was  afl&rmed  in  the  circuit  court.  From 
the  petition  and  the  agreement  annexed  to  it,  it  appears  that 
Xavier  and  Lucas  Fringeli,  as  partners  under  the  name  of  the 
Fringeli  Rule  Company,  were  carrjdng  on  the  business  at  Cleve- 
land, Ohio,  of  manufacturing  and  selling  rules  and  other  instru- 
ments used  principally  in  measuring  lumber;  and  that  the  plain- 
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tiff,  the  Lufkin  Eule  Company,  an  Ohio  corporation  with  its 
principal  office  at  Saginaw,  Michigan,  engaged  in  the  same 
business,  on  January  28,  1893,  purchased  the  business  and  assets 
of  the  Fringelis,  together  with  the  goodwill  of  the  firm,  they 
agreeing  not  to  engage  in  the  same  business,  directly  or  ^^^  in- 
directly, in  the  state  of  Ohio  or  in  the  United  States  for  a  period 
of  twenty-five  years.  The  Fringelis  also  assented  to  the  state- 
ment, contained  in  the  agreement  between  the  parties,  "that  the 
demand  for  the  different  kind  of  rules  which  they  produce  is 
limited  as  to  quantity  and  restricted  to  the  section  of  the  United 
States  where  lumber  is  manufactured  and  handled;  and  the  par- 
ties of  the  second  part  (Lufkin  Rule  Company)  have  ample  facil- 
ities to  supply  the  demand  in  all  sections  of  the  United  States, 
promptly,  at  reasonable  figures."  Afterwards,  the  agreement  hav- 
ing been  performed  on  the  part  of  the  plaintiff,  the  defendants 
violated  it  and  continue  to  violate  it,  by  carrying  on  the  same 
business  with  others  at  Cleveland,  Ohio,  in  the  name  of  the 
Cleveland  Rule  Company.  It  asked  for  liquidated  damages  as 
fixed  by  the  agreement,  and  for  an  injunction  restraining  the 
defendants  from  further  prosecuting  the  business. 

It  is  the  settled  rule  in  this  state  that  all  agreements  in  gen- 
eral restraint  of  trade  are  against  public  policy  and  void;  but  it 
is  held  that  agreements  that  only  impose  a  partial  restraint, 
made  in  connection  with  the  purchase  of  a  business,  that  are 
reasonably  necessary  to  make  available  the  goodwill  purchased 
with  the  business,  and  are  reasonable  and  not  oppressive,  may 
be  enforced.  The  case  of  Lange  v.  Werk,  2  Ohio  St.  519,  is  the 
leading  one  on  the  subject.  The  authorities  there,  both  in  Eng- 
land and  in  this  country  at  that  time,  were  so  fully  and  intelli- 
gently considered,  as  to  dispense  with  their  examination  here. 

In  that  case  the  party,  by  his  covenant,  was  restrained  from 
engaging  in  the  business  of  manufacturing  stearin  or  star  can- 
dles in  Hamilton  ""^  county,  state  of  Ohio,  or  at  any  other 
place  whatsoever  in  the  United  States.  The  covenant  was  re- 
garded as  divisible,  and  that  that  part  of  it  which  bound  Lange 
not  to  pursue  the  business,  or  give  his  assistance  at  any  place 
in  the  United  States,  was  void,  being  in  general  restraint  of 
trade;  but,  as  to  Hamilton  county,  it  was  held,  that  if  it  were  at- 
tended with  certain  other  necessary  requisites,  it  might  be  good. 
These  requisites  were  stated  to  be:  1.  That  the  restraint  is  par- 
tial; 2.  That  it  is  found  on  a  valuable  consideration;  and  3. 
That  the  contract  is  reasonable  and  not  oppressive,  the  presump- 
tion being  always  in  the  first  instance  that  it  is  illegal,  and  must 
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be  overcome  by  the  party  seeking  to  enforce  it,  before  relief  can 
be  had.  The  presumption  of  illegality  arises  from  the  fact,  that 
any  restraint  of  the  kind  tends  to  oppression  by  depriving  the 
individual  of  the  right  to  engage  in  a  pursuit  or  trade  with  which 
he  is  generally  most  familiar,  and,  consequently,  the  community 
of  the  services  of  a  skillful  laborer;  and  the  general  effect  must 
be,  more  or  less,  to  encourage  idleness,  and  affect  the  price  of 
such  things  as  had  been  produced  by  his  labor.  These  are  the 
general  reasons  against  any  restraint  of  trade;  and  being  founded 
in  the  nature  of  things,  cannot  be  materially  varied  by  any 
change  in  the  times  and  circumstances  of  a  people.  The  judge 
however,  in  delivering  the  opinion  in  the  above  case,  says,  that: 
"No  case  is  found  where  such  a  contract  has  been  upheld,  which 
covered  the  whole  of  England  or  a  state  of  this  Union";  such 
restraints  are  regarded  as  general.  And  it  will  be  observed  that, 
in  the  case  before  us,  the  restraint  at  the  least  is  to  the  state  of 
Ohio,  and  hence  the  agreement  is  ***^  not  capable  of  such  a 
division  as,  under  any  circumstances,  would  make  it  a  valid  one. 
It  is  in  general  restraint  of  trade.  In  Taylor  v.  Blanchard,  13 
Allen,  370,  90  Am.  Dec.  203,  where  the  restraint  extended  only 
to  the  state  of  Massachusetts,  the  court  said:  "We  do  not  think 
the  extent  of  the  territory  embraced  in  a  state  affects  the  prin- 
ciple. Whatever  may  be  the  extent  of  the  state,  the  monopoly 
restricts  the  citizen  from  pursuing  his  business,  unless  he  trans- 
fers his  residence  and  his  allegiance  to  some  other  state  or 
country.  Its  tendency  is  to  drive  business  and  citizens  who  are 
skilled  in  business  from  this  to  other  states.  If  one  is  not  at 
liberty  to  carry  on  his  business  here,  but  is  at  liberty  to  do  so 
elsewhere,  he  will  be  likely  to  go  elsewhere,  and  employ  others 
to  go  with  him":  And,  see  also,  Chappel  v.  Brockway,  21  Wend. 
157;  Dunlop  v.  Gregory,  10  N.  Y.  241,  244;  61  Am.  Dec.  746; 
Wright  v.  Ryder,  36  Cal.  342;  95  Am.  Dec.  186;  Homer  v.  Ash- 
ford,  3  Ring.  328. 

The  doctrine  of  Lange  v.  Werk,  2  Ohio  St.  519,  was  followed 
in  Thomas  v.  Miles,  3  Ohio  St.  274.  There  the  restraint  ex- 
tended to  carrying  on  the  business  in  the  city  of  Cincinnati,  or 
any  other  point  where  agencies  might  be  established.  It  was 
held  that  under  the  facts  of  that  case,  whilst  the  restraint  as  to 
Cincinnati  was  reasonable  and  might  be  sustained,  yet  so  far  as 
it  attempted  to  prevent  Miles  from  competing  with  any  branch 
that  Thomas  might  establish  at  any  and  all  other  places,  it  was 
clearly  opposed  to  public  policy  and  void.  It  was  not  departed 
from  in  Morgan  v.  Perhamus,  36  Ohio  St.  517,  38  Am.  Rep.  607. 


Feb.  1898.]    Lufkin  Rule  Company  v.  Fringeli.  739 

There  the  restraint  was  partial.  Mrs.  Morgan  carried  on  the 
business  of  a  dressmaker  in  the  town  of  Felicity,  Clermont  coun- 
ty, Ohio.  She  sold  her  business  to  another  with  the  goodwill, 
and  ***  bound  herself  not  to  carry  it  on  in  the  same  town,  or  at 
any  place  within  such  distance  as  would  interfere  with  the  busi- 
ness. Mrs.  Morgan  commenced  to  carry  on  the  same  business  in 
Felicity  and  was  enjoined.  The  goodwill  being  in  general  noth- 
ing more  than  the  probability  that  the  old  customers  will  resort 
to  the  old  place  for  the  purpose  of  trade,  it  is  apparent  that,  in 
this  case,  the  restraint  imposed  was  reasonable,  being  no  more 
than  was  required  to  secure  the  goodwill  of  the  business  to  the 
purchaser;  and  was  not  oppressive,  as  she  was  at  liberty  to  carry 
on  the  same  business  outside  of  the  limits  to  which  the  goodwill 
of  her  former  business,  carried  on  in  Felicity,  extended.  Par- 
tial restraints  on  trade  of  this  character  have  been  generally  sus- 
tained, and  they  are  the  only  ones  that  have  been  in  this  state, 
or  elsewhere,  unless  it  be  in  a  few  modern  instances  to  which  we 
will  hereafter  refer. 

But  there  is  a  particular  feature  in  this  contract,  reflecting  on 
its  purpose  and  character  that  deserves  notice,  to  wit,  the  state- 
ment to  which  the  Fringelis  are  required  to,  and  do  assent,  that 
the  demand  for  the  kind  of  goods  they  were  then  manufacturing 
was  limited  in  quantity  and  restricted  chiefly  to  particular  sec- 
tions of  the  country;  and  that  plaintiff,  who  was  then  engaged 
in  the  same  business,  extensively,  had  ample  facilities  to  supply 
the  demand,  "promptly  and  at  reasonable  prices."  This  was 
likely  introduced  for  the  purpose  of  showing  the  reasonableness 
of  the  contract;  but,  when  analyzed  tends  more  strongly  to 
show,  that  its  principal  object  was,  not  simply  to  acquire  the  de- 
fendant's business  and  its  goodwill  as  an  investment,  but  to  pur- 
chase them  out  of  business,  that  it  might  have  a  more  complete 
monopoly  of  the  entire  ******  business  of  making  rules;  and,  there- 
fore, on  principles  of  public  policy,  should  not  receive  any  aid 
from  the  courts  in  its  enforcement.  That  the  field  is  a  limited 
one,  only  furnishes  the  more  reason  on  the  part  of  the  public 
that  it  should  not  be  engrossed  by  a  single  person;  and  the  state- 
ment that  it  has  the  facilities  to  supply  the  public  at  reasonable 
prices,  lacks  perception  of  the  real  ground  of  objection.  Cer- 
tainly we  are  not  called  on  to  relearn  how  little  human  cupidity 
can  be  trusted  when  it  has  the  opportunity  to  enrich  itself  at  the 
expense  of  others.  A  disposition  to  overlook  this  feature,  only 
shows  how  far,  in  some  of  the  cases,  we  are  getting  away  from  the 
salutary  principles  of  the  common  law,  which  never  permitted 
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a  person  to  occupy  a  position  in  which  his  duties  were  opposed 
to  his  interests.  No  one  could  be  judge  in  his  own  case,  nor, 
in  a  fiduciary  capacity,  buy  of  or  sell  to  himself. 

The  case  of  the  Diamond  Match  Co.  v.  Eoeber,  106  N.  Y.  473, 
60  Am.  Eep.  464,  is  referred  to  by  plaintiff,  as  supporting  the- 
validity  of  the  restraint  on  trade  imposed  by  this  contract;  and 
we  are  not  disposed  to  controvert  the  claim.  The  defendant 
Eoeber,  who  was  engaged  in  the  manufacture,  and  sale  through- 
out the  United  States,  of  friction  matches,  sold  his  business  with 
its  goodwill  to  the  plaintiff,  engaged  in  the  same  business,  and 
agreed  that  he  would  not  at  any  time  within  ninety-nine  years 
engage  in  the  same  business  anywhere  in  the  United  States,  with 
exception  of  the  states  of  Nevada  and  Montana.  In  an  action 
ifor  a  violation  of  the  agreement  the  restraint  was  held  to  be 
reasonable.  In  this  case  and  some  others,  the  decision  is  ac- 
knowledged to  be  a  departure  from  the  well-established  rule  of 
the  earlier  decisions,  notably  Mitchell  v.  Eeynolds,  1  P.  '®^'' 
Wms.  181,  followed  and  approved  by  Eanney,  J.,  in  Lange  v. 
Werk,  2  Ohio  St.  519.  In  this  case,  and  in  those  similar  to  it, 
the  question  seems  to  be  considered  as  one  wholly  between  the 
parties;  and,  if  the  restraint  is  no  more  than  the  purchaser  re- 
quires as  a  protection  to  the  enjoyment  of  what  he  purchased 
and  for  which  the  vendor  received  a  fair  consideration,  then  it 
is  argued  that  there  is  no  objection  to  the  contract;  because  the 
limits  of  trade  and  commerce  are  now  so  great,  under  modern 
conditions,  that  a  general  restraint  is  not  more  than  is  reasona- 
ble to  afford  protection  to  the  purchaser  in  his  business.  This, 
as  we  think,  is  fallacious,  as  it  ignores  the  interest  of  the  public 
in  the  question,  which  now,  more  than  at  any  former  time,  is 
involved.  All  monopolies,  combinations,  and  agreements  of 
whatever  nature,  formed  for  the  purpose  of  controlling  the  pro- 
duction and  manufacture  of  commodities  are  generally  consid- 
ered against  public  policy,  as  thereby  prices  may  be  unreasona- 
bly increased  to  the  consumer,  and  are  almost  uniformly  entered 
into  for  such  purpose.  Heretofore  the  right  of  any  trade  or 
business  to  determine  for  itself  the  extent  of  production  and  the 
price  tha;t  shall  prevail,  has  been  stoutly  denied  by  the  public. 
This  can  only  be  done  by  the  government,  and  then  only  in  ex- 
treme cases,  amounting  to  a  necessity.  So  general  have  these 
agreements  become  and  their  attendant  evils,  as  to  have  arrested 
the  attention  of  the  legislatures  of  some  of  the  states;  and  laws 
have  been  passed  to  correct,  as  far  as  possible,  the  evils.  And  in 
1890  the  Congress  of  the  United  States  passed  an  act,  known  as 
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the  Sherman  law,  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies.  In  construing  this  act,  the  su- 
preme court,  ««**  in  United  States  v.  Trans-Missouri  Freight 
Assn.,  166  U.  S.  290,  328,  held  that  under  its  provisions,  any 
restraint  of  trade  affecting  the  interstate  trade  and  commerce 
of  the  United  States,  is  invalid.  It  had  been  claimed  in  argu- 
ment that  it  only  included  such  contracts  in  restraint  of  trade 
as  were  unlawful  at  common  law.  These  statutes  give  em- 
phasis to  what  has  been  heretofore  regarded  as  a  sound  public 
policy  by  the  courts. 

But  beyond  this  there  is  still  another  consideration  connected 
with  such  monopolies  and  combinations,  that  is  not  to  be  over- 
looked from  the  standpoint  of  sound  political  wisdom  and  econ- 
omy. It  is  to  the  interest  of  the  republic  that  there  should 
be,  measurably,  an  equality  in  the  fortunes  of  its  citizens,  and 
one  of  the  best  modes  of  accomplishing  this,  without  the  use 
of  arbitrary  means,  is  by  encouraging  separate  and  independ- 
ent employments  and  discouraging  by  law  and  its  administra- 
tion in  the  courts,  all  tendencies  to  the  concentration  of  property 
in  the  hands  of  the  few — a  condition  in  which  there  will  be  a 
constant  unrest  and  dissatisfaction  among  the  masses,  that  can 
bode  no  good  to  the  nation.  It  may  be  safely  affirmed,  that  free 
institutions  cannot  long  be  maintained  among  a  people,  where 
a  few,  possessed  of  great  wealth,  are  the  employers,  and  the 
many  are  mere  laborers,  wholly  dependent  on  wages  as  a  means 
of  supporting  themselves  and  families.  These  considerations, 
and  others  of  a  like  character,  constitute  in  great  measure,  that 
sound  public  policy  which  looks  with  distrust  upon  all  agree- 
ments in  restraint  of  trade;  and  particularly  such  as  may  be 
used  in  the  formation  of  monopolies,  and  the  control,  by  a  few, 
of  all  individual  pursuits. 

*****  Therefore  contracts  whereby  men  are  purchased  out  of 
their  business  and  restrained  from  carrying  it  on  anywhere  else, 
should  receive  no  aid  from  the  courts.  No  more  efficient 
method  could  be  devised  for  the  creation  of  a  monopoly  in  any 
business.  It  simply  requires  a  combination  of  persons  pos- 
sessed of  a  large  amount  of  capital,  for  the  purpose  of  engaging 
in  a  particular  business,  and  purchasing  that  of  all  others  en- 
gaged in  the  same  business,  and  binding  them  not  to  engage  in 
the  same  business  anywhere  else.  Among  the  various  methods 
adopted  for  the  purpose  of  engrossing  a  particular  business,  this 
eeems  to  have  become  a  quite  favorite  one,  when  the  business 
may  be,  and  generally  is,  carried  on  by  individuals  on  a  limited 
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capital;  for  the  reason,  no  douht,  that  in  such  cases,  it  is  easier 
to  accomplish  the  desired  result  in  this  way,  than  by  the  for- 
mation of  a  trust  through  which  an  entire  business  may  be  car- 
ried on — each  separate  owner  as  a  beneficiary  of  the  trust,  re- 
ceiving its,  or  his,  proportion  of  the  net  earnings.  To  say  in 
such  cases  that  the  vendor  should  be  bound  not  to  carry  on  his 
business  because  he  has  received  an  adequate  consideration  for 
his  agreement,  is  no  answer  to  the  objection  that  the  agreement 
tends  to  foster  the  formation  of  a  monopoly  and  is  therefore 
against  public  policy. 

The  reasoning  of  the  cases  in  which  a  departure  from  the  com- 
mon law  had  been  adopted,  fails  to  persuade  us  that  we  should 
disregard  the  rule  that  has  been  so  long  settled  in  this  state  by 
the  decisions  of  this  court;  on  the  contrary,  the  changed  condi- 
tions, on  which  the  argument  proceeds,  ®***  tend  the  more 
strongly  to  convince  us  that,  in  the  interest  of  a  wise  public  pol- 
icy, it  should  be  more  firmly  adhered  to. 

Judgment  affirmed. 

CONTRACTS  IN  RESTRAINT  OF  TRADE-VALIDITY  OF— 
RESTRAINING  COMPETITION.— The  older  cases  attempting  to 
fix  arbitrary  geographical  bounds  beyond  which  a  contract  to  for- 
bear from  competition  would  not  be  enforced,  have  given  way  to  the 
more  rational  idea  of  mailing  every  case  dependent  upon  the  sur- 
rounding circumstances,  showing  the  extent  as  to  time  and  terri- 
tory of  the  protection  needed:  Cowan  v.  Fairbrother,  118  N.  C. 
406;  54  Am.  St.  Rep.  733,  and  not/O.  Contracts  in  restraint  of  trade 
are  not  necessarily  void  by  reason  of  universality  of  time  or  of 
place:  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484;  49  Am.  St  Rep.  784, 
and  extended  note.  While  contracts  in  general  restraint  of  trade 
are  against  public  policy  and  void,  those  in  partial  restraint,  if 
founded  upon  a  valuable  consideration  and  reasonable  in  their 
operation,  are  valid:  McCurry  v.  Gibson,  108  Ala.  451;  54  Am.  St. 
Rep.  177.  One  may  sell  his  stock  in  trade  and  goodwill,  and  make 
a  valid  contract  with  the  purchaser  binding  himself  not  to  engage 
in  the  same  business  in  the  same  place  for  a  time  named:  Chapin 
V.  Brown,  83  Iowa,  156;  32  Am.  St.  Rep.  297,  and  note.  In  any  case 
the  effect  of  the  agreement  upon  the  interests  of  the  public  offers 
the  best  test  of  its  validity:  Texas  etc.  Oil  Co.  v.  Adoue,  83  Tex. 
650;  29  Am.  St.  Rep.  690;  Gamewell  Fire  Alarm  etc.  Co.  v.  Crane, 
160  Mass.  50;  39  Am.  St.  Rep.  458. 
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Delaware  and  Hudson  Canal  Company  v.  Hughes. 

[183  Pennsylvania  State,  66.] 

MINES  AND  MINING— ADVERSE  POSSESSION— STAT- 
UTE OP  LIMITATIONS —If  there  is  no  severance  of  coal  from  the 
surface  an  adverse  entry  upon  the  surface  extends  downward  and 
draws  to  It  a  title  to  the  underlying  minerals.  Hence,  in  such 
case,  he  who  disseises  another  and  acquires  title  by  the  statute  of 
limitations,  succeeds  to  the  estate  of  him  upon  whose  possession  he 
has  entered.  But  if  such  severance  has  been  made  before  his  en- 
try, and  he  has  notice  of  that  severance,  either  by  the  record,  or 
by  the  state  of  the  possession  acquired  both  by  observation  and  by 
years  of  service  in  the  employment  of  the  owner,  his  entry  upon 
either  of  the  estates  does  not  affect  the  other. 

W.  H.  Jessup  and  J.  H.  Torrey,  for  the  appellants, 

S.  J.  Strauss,  Ward  and  Horn,  J.  A.  Davis,  T.  P.  Duffy,  and 
J.  T.  Lenahan,  for  the  appellees. 

****  WILLIAMS,  J.  This  case  presents  a  question  of  consid- 
erable importance  to  the  owners  of  mineral  lands,  which  does 
not  seem  to  have  been  decided  by  the  courts  or  to  have  been  dis- 
cussed by  textwriters,  so  far  as  we  have  been  able  to  discover. 
It  will  be  readily  understood  from  a  brief  statement  of  the  facts 
out  of  which  it  arises.  The  plaintiff  company  is  engaged  in 
mining  and  selling  anthracite  coal.  As  early  as  1825  it  was  the 
owner  of  a  considerable  body  of  contiguous  lands  which  had 
been  purchased  by  it  because  of  the  coal  underlying  it.  A  tract 
known  as  the  *Torter  tract,"  containing  two  hundred  acres,  was 
part  of  this  body  of  coal  land.  The  coal  upon  it  was  opened 
by  the  company  at  some  time  between  1830  and  1835,  and  min- 
ing operations  ***  begun  under  it.     From  that  time  to  the  pres- 
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ent  the  company  has  been  in  the  possession  of  its  mineral  de- 
posit under  the  surface  of  the  Porter  tract  by  actual  mining  and 
by  the  use  of  the  openings  and  gangways  for  purposes  connected 
with  the  removal  of  coal  from  adjoining  lands  belonging  to  it. 
The  defendant  derives  his  title  from  one  Alexander  McDonald, 
who  was  an  employ^  of  the  plaintiffs,  and  who  entered  upon  the 
surface  of  the  Porter  tract  in  1836  or  1837  and  began  a  resi- 
dence upon,  and  the  cultivation  of,  a  small  portion  of  it.  It 
does  not  seem  to  admit  of  serious  doubt  that  from  1850,  and 
perhaps  somewhat  earlier,  down  for  a  period  of  more  than 
twenty-one  years,  the  possession  of  McDonald  and  his  vendees  of 
the  land  in  controversy  has  been  open,  notorious,  hostile,  and 
exclusive.  As  to  the  surface,  therefore,  the  defendant  has  ac- 
quired a  title  under  the  statute  of  limitations.  The  question 
raised  by  this  record  is  whether  he  has  also,  under  the  circum- 
stances just  stated,  acquired  a  title  to  the  underlying  coal.  The 
general  principles  regulating  the  titles  to  upper  and  lower  es- 
tates in  the  earth's  crust  are  pretty  well  settled  by  our  own 
cases.  The  ownership  of  the  surface  carries  with  it,  if  there  be 
no  obstacle  to  the  application  of  the  general  rule,  title  down- 
wards to  the  center  of  the  earth  and  upwards  indefinitely.  So 
long  as  mineral  deposits  remain  in  place  they  are  part  of  the 
freehold,  and  pass  with  it  by  deed,  gift,  or  other  form  of  con- 
veyance; but  when  the  minerals  are  removed  from  their  position 
or  bed  by  mining  they  become  personal  property,  and  are  sold 
like  other  personal  chattels.  If  the  owner  grants  to  another  the 
right  or  privilege  of  taking  coal  from  his  lands  this  grant,  if 
not  an  exclusive  one,  is  not  the  grant  of  an  interest  in  land,  but 
of  an  easement  or  incorporeal  right  which  leaves  the  title  to  the 
coal  in  place  remaining  in  the  grantor.  But  a  grant  of  all  the 
coal,  or  of  the  exclusive  right  to  mine  the  coal,  is  a  sale  of  the 
coal  in  place. 

The  conveyance  of  the  coal  creates  in  the  vendee  an  interest 
in  land.  The  deed  or  other  conveyance  is  within  the  recording 
acts,  and  is  subject  to  all  the  rules  and  regulations  governing 
conveyances  of  the  surface.  It  may  convey  an  estate  in  fee  sim- 
ple in  the  coal  or  other  mineral,  or  any  lesser  estate,  in  the 
same  manner  and  by  the  same  words  of  grant  made  use  of  in 
conveyances  of  the  surface.  When  such  a  conveyance  has  been 
''**  made  of  the  coal  or  other  mineral  it  works  a  severance  of  the 
estate  so  conveyed  from  the  surface,  and  if  the  deed  be  recorded 
it  is  constructive  notice  to  all  the  world  of  the  fact  of  severance. 
Thenceforward  the  owner  of  the  soil  may  cultivate,  inclose,  and 
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reside  upon  his  estate  for  any  length  of  time,  but  his  possession 
will  not  extend    below  it.     It  will  not    grasp  or  affect  in  the 
slightest  degree  the  estate  below  him  which  has  been  severed 
by  the  deed.     In  like  manner  the  owner  of  the  mineral  estate 
may  enter  upon  and  operate  it  while  the  owner  of  the  surface 
is  leaving  his  estate  unoccupied  and  wild,  but  the  possession 
of  the  lower  estate  will  not  reach  upward  and  attach  to  the  sur- 
face.    Each  estate  may  be  occupied,  conveyed,  incumbered,  sold 
by  the  sheriff,  or  allotted  in  partition,  without  any  effect  upon 
the  other.     If  a  trespasser  enters  either  estate  and  maintains 
possession,  he  can  acquire  title  by  the  statute  of  limitations  after 
twenty-one  years  to  so  much  as  he  has  actually  held  for  that 
length  of  time;  but  his  title  will  not  extend  above  or  below  the 
estate  on  which  he  enters.     If  he  would  acquire  any  part  of  the 
mineral  he  must  make  his  entry  upon,  and  maintain  his  position 
within,  the  limits  of  the  mineral  estate,  for  the  requisite  period 
of  time  in  an  open,  notorious,  exclusive,  and  continuous  manner: 
Caldwell  v.  Copeland,  37  Pa.  St.  427;  78  Am.  Dec.  436;  Arm- 
strong V.  Caldwell,  53  Pa.  St.  284;  Kingsley  v.  Hillside  Coal  etc. 
Co.,  144  Pa.  St.  613.     A  covert  or  clandestine  entry  will  not 
•do.     Such  an  entry  will  confer  no  right  on  the  wrongdoer  until 
his  entry  is,  or  by  the  exercise  of  due  diligence  might  be,  dis- 
covered by  the  owner.     Until  then  the  owner  cannot  know  that 
his  possession  has  been  invaded.     Until  he  has,  or  ought  to  have, 
such  knowledge  he  is  not  called  upon  to  act,  for  he  does  not 
know  that  action  in  the  premises  is  necessary,  and  the  law  does 
not  require  absurd  or  impossible  things  of  anyone:  Lewey  v. 
Fricke  Coal  Co.,  166  Pa.  St.  536;  45  Am.  St.  Rep.  684;  Scran- 
ton  Gas  etc.  Co.  v.  Lackawanna  Iron  etc.  Co.,  167  Pa.  St.  136. 
Possession,  to  be  adverse,  must  be  open  as  well  as  continuous. 
The  intruder  must  keep  his  flag  flying  in  a  visible  and  hostile 
manner:  Plummer  v.  Hillside  Coal  etc,  Co.,  160  Pa.  St.  483. 
So  far  on  in  our  inquiry  we  have  a  well-beaten  path  to  travel, 
but  from  this  point  forward  we  are  without  any  definite  land- 
mark to  guide  us.     The  real  question  presented  is.  May  there 
be  a  severance  of  the  mineral  estate  from  the  surface  by  the  acts 
of  ''^  the  owners  of  the  original  freehold?     And,  if  so,  may  there 
be  notice  in  fact  of  such  severance  to  other  persons  that  will 
affect  them  in  the  same  manner  as  the  constructive  notice  aris- 
ing from  the  recording  of  a  deed?     It  is  very  clear,  as  we  have 
seen,  that  if  the  deed  to  the  plaintiffs  had  been  for  the  coal  un- 
der the  "Porter  tract"  only,  the  entry  of  McDonald  upon  the 
surface  and  his  inclosure  of  a  part  of  it  would  have  had  no 


746  Delaware  etc.  Canal  Co.  v.  Hughes.  [Penn. 

ejffect  upon  the  lower  estate.  The  rule  is  well  settled  by  the 
cases  cited  above.  The  reason  of  the  rule  is  that  the  sale  of  the 
coal  severed  it  from  the  surface,  and  the  recording  of  the  deed 
gave  constructive  notice  to  McDonald  of  such  severance,  wheth- 
er he  had  any  knowledge  of  it  or  not.  But  the  plaintiff's  deed 
was  for  the  whole  of  the  land,  including  the  soil  and  the  min- 
erals. 

The  company  had  the  right,  however,  to  develop  and  operate 
the  mineral  estate  alone,  if  that  was  to  its  interest,  and  leave 
the  surface  untilled  and  uncleared.  It  elected  to  do  so.  It 
erected  its  breaker,  opened  its  mine,  extended  its  gangways, 
arranged  its  tracks  and  sidings,  and  began  the  production  of 
coal  for  the  market  from  beneath  the  surface  of  the  "Porter 
tract"  and  its  adjoining  lands.  In  this  manner  it  entered 
upon  the  actual  possession  of  its  mineral  estate.  For  more  than 
sixty  years  it  has  continued  its  possession  without  interruption 
in  a  manner  that  has  been  obvious  to  all  persons  in  the  neigh- 
borhood. No  person  could  pass  or  enter  upon  the  land  without 
being  confronted  with  the  unmistakable  proofs  of  the  possession 
and  active  operations  of  the  plaintiff  company  in  this,  its  subter- 
ranean estate.  These  proofs,  including  the  structures,  the  culm 
piles,  the  prepared  coal,  the  movements  of  men  and  cars  about 
the  pit's  mouth,  brought  the  knowledge  of  the  plaintiffs'  opera- 
tions to  even  the  most  casual  observer,  in  a  much  more  effective 
and  satisfactory  manner  than  it  could  have  been  done  by  the 
mere  existence  of  a  recorded  deed.  Why  should  it  not  have  the 
Bame  legal  effect?  In  this  case  there  is  still  another  element  of 
notice;  for  the  defendant  not  only  made  his  entry  upon  the  sur- 
face with  full  knowledge  from  the  acts  of  the  owner  of  his 
severance  and  the  occupancy  of  the  lower  estate  by  it,  but  he 
was  in  its  employ,  assisting  in  its  mining  operations.  He  was 
one  of  the  persons  by  whose  labor  the  plaintiff  company  pre- 
served its  possession  and  kept  its  own  flag  flying.  Surely  no- 
tice could  go  no  farther  than  this.  The  recording  of  a  deed  is 
'''^  notice,  notwithstanding  the  party  to  be  affected  by  it  may 
never  have  known  of  its  existence  or  of  the  severance  wrought 
by  it,  because  he  might  have  known  if  he  had  exercised  the  vigi- 
lance the  law  requires  of  him,  and  examined  the  record.  So,  it 
is  well  settled,  possession  is  notice,  although  the  person  to  be 
affected  did  not  know  of  it.  It  was  his  duty  to  take  notice  of 
the  possession  as  well  as  of  the  record,  and  if  he  failed  to  do  it, 
it  was  his  folly.  He  is  held  to  know,  because  he  might  have 
known  if  he  had  made  the  examination  which  it  was  his  duty  to 
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make.  Here  the  possession  of  the  owner  was  known.  The 
estate  in  which  it  was  at  work  was  known;  and  the  defendant 
was  in  its  service,  contributing  by  his  own  labor  to  the  develop- 
ment of  the  mineral  estate  and  to  the  maintenance  of  his  em- 
ployer's possession.  This  was  notice  by,  and  because  of,  the 
clearest  knowledge  of  all  the  facts.  McDonald  had  this  knowl- 
edge when  he  first  entered  upon  the  surface,  and  he  was  affected 
by  it.  He  knew  of  the  actual  severance  of  the  estates  in  the 
Porter  tract.  He  knew  the  owner  was  in  the  exclusive  posses- 
sion of  the  lower  one,  and  himself  assisted  as  an  employ6  in 
the  work  by  which  that  possession  was  made  visible  and  notori- 
ous. He  never  did  anything  to  challenge  its  possession  of  the 
mineral  estate.  On  the  contrary,  all  he  did,  aside  from  the  erec- 
tion of  a  shelter  on  the  surface,  was  as  servant  of  the  owner, 
under  its  direction,  and  in  the  clearest  recognition  of,  and  sub- 
serviency to,  its  title.  Under  such  circumstances  it  is  plain 
that  if  he  acquired  a  title  to  the  surface  of  the  six  acres  he 
claims,  he  could  not  clutch  also  the  mineral  estate,  or  any  part 
of  it  that  lay  below  the  surface. 

It  would  be  inequitable  and  unjust  to  hold  otherwise  in  this 
case.  He  had  stolen  in  upon  the  surface  while  at  work  for  the 
company  that  owned  both  it  and  the  coal.  He  knew  of  the 
severance  in  fact  of  these  estates,  and  aided  in  the  general  work 
that  made  the  severance  evident  to  the  world.  If  entering 
under  such  circumstances  he  could  acquire  the  surface,  he  is 
limited  to  it.  Knowing  all  the  facts  he  was  bound,  if  he  desired 
to  acquire  title  to  his  employer's  mine  or  any  part  of  it,  to  enter 
upon  the  mineral  estate  at  some  point,  take  possession,  hold  it 
openly  and  adversely  for  twenty-one  years,  so  that  his  position 
and  claim  could  have  been  known  to  the  owner.  Any  different 
holding  would  lead  to  very  absurd  results.  It  would  require 
''^  us  to  hold  that  constructive  notice  is  better  than  actual  no- 
tice. Even  this  is  short  of  a  full  statement  of  the  result  of  the 
contrary  doctrine,  for  in  reality  it  would  require  us  to  hold  that 
notice  in  fact  had  no  significance  and  bound  no  one.  If  Mc- 
Donald was  not  bound  by  the  complete  knowledge  he  possessed, 
and  the  opportunity  for  inquiry  which  his  relations  to  the  owner 
afforded  him,  it  would  follow  that  actual  knowledge  did  not  so 
much  as  put  him  upon  inquiry.  It  would  be  much  more  rea- 
sonable to  strike  down  the  constructive  notice  which  the  law 
raises  from  the  recording  of  a  deed  than  thus  to  put  it  out  of 
the  power  of  an  owner  to  protect  himself  by  the  clearest  dis- 
closure of  his  possession  of  his  estate,  and  its  purpose,  to  on& 
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of  his  own  employes.     Bat  it  is  said  that  the  company  was 
not  engaged  in  mining  immediately  under  the  six  acres  of  sur- 
face occupied  by  McDonald,  and  that  there  was  considerable 
unmined  coal  in  place  directly  below  his  inclosure.    McDonald 
entered  upon  the  surface  of  the  Porter  tract,  knowing  of  the 
severance  of  the  coal  under  it  from  the  surface.    The  plaintiffs' 
mineral  estate  was  protected  as  fully  by  this  actual  knowledge 
as  it  would  have  been  by  constructive  notice;  and  no  title  by 
the  statute  of  limitations  could  be  acquired  within  the  limits 
of  that  estate  without  an  entry  upon  it.    An  entry  upon  another 
estate,  that  upon  the  surface,  can  have  no  effect  outside  the 
estate  entered.    If  there  is  no  severance  an  entry  upon  the  sur- 
face will  extend  downward  and  draw  to  it  a  title  to  the  under- 
lying minerals;  so  that  he  who  disseises  another  and  acquires 
title  by  the  statute  of  limitations  will  succeed  to  the  estate  of 
him  upon  whose  possession  he  has  entered.    But  if  a  severance 
is  made  before  his  entry,  and  he  has  notice  of  that  severance, 
either  by  the  record  or  by  the  state  of  the  possession  acquired 
both  by  observation  and  by  years  of  service  in  the  employment 
of  the  owner,  his  entry  upon  either  of  the  estates  will  not  affect 
the  other.     Possibly  the  question  of  the  extent  of  the  posses- 
sion of  a  trespassing  miner  acquired  by  reason  of  his  entry  upon 
the  mineral  estate  may  sometime  be  presented.    If  so  it  will  be 
time  to  consider  it  when  it  comes  before  us.    It  is  not  in  this 
ease.     As  applicable  to  the  facts  now  before  us,  we  hold  that 
the  Porter  tract,  or  so  much  of  it  as  was  accessible  from  the 
pit's  mouth  in  use,  so  that  coal  could  be  mined  and  removed 
therefrom  by  the  ordinary  methods  of  mining,  was  in  the  actual 
"^^  possession  of  the  plaintiffs,  and  that  no  inclosure  upon  the 
surface  of  that  tract  by  one  who  had  notice  of  the  severance 
would  draw  to  it  any  part  of  the  mineral  estate  within  its  limits. 
This  disposes  of  the  suggestion  that  the  unmined  coal  under 
the  six  acres  has  been,  or  could  be  acquired  by  McDonald  by 
virtue  of  his  possession  on  the  surface.     He  acquired  the  sur- 
face because  he  put  his  actual  possession  against  the  construc- 
tive   possession    of    the  owner.     He  did  not  acquire  the  coal 
because  he  had  actual  notice  of  its  severance  from  the  surface 
by  the  owner.     This  limited  his  possession    to    the  estate    on 
which  he  entered.     These  views  require  us  to  reverse  the  decree 
of  the  court  below,  to  restore  the  preliminary  injunction,  and, 
upon  the  facts  that  are  undisputed,  to  make  the  injunction  per- 
petual.   The  costs  of  this  appeal  to  be  paid  by  the  appellees. 
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MINES— SEVERANCE  OF  TITLE  TO  SURFACE  AND  MIN- 
ERALS UNDERNEATH— ADVERSE  POSSESS! ON.-The  surface 
of  land  and  the  minerals  underneath  may  be  dissevered  in  title  and 
become  separate  tenements:  Lillibridge  v.  Lackawanna  Coal  Co., 
143  Pa.  St.  293;  24  Am.  St  Rep.  544,  and  extended  note.  Prima 
facie  the  owner  of  the  freehold  lias  a  right  to  the  mines  and  the 
minerals  underneath,  but  this  is  only  a  presumption  of  law  that  may 
be  rebutted  by  showing  a  distinct  title  to  the  surface  in  one,  and 
to  that  which  is  underneath  in  another:  Riddle  v.  Brown,  20  Ala. 
412,  56  Am.  Dec.  202.  Possession  of  the  surface  of  land  for  more 
than  twenty-one  years  does  not  carry  with  it  the  possession  of 
minerals  below  it,  where  the  title  to  the  latter  had  been  severed 
from  that  of  the  surface  by  deed:  Caldwell  v.  Oopelaud,  37  Pa. 
St.  427;  78  Am.  Dec.  436,  and  note. 
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CORPORATIONS— PUBLIC  DUTIES— BILL  TO  ENFORCE. 
A  bill  in  equity  to  enforce  the  performance  of  public  duties  by  a 
corporation  cannot  be  maintained  by  a  private  party  in  the  absence 
of  a  special  right  or  authority. 

CORPORATIONS— RIGHT  OF  PRIVATE  PARTY  TO  EN- 
FORCE PUBLIC  DUTIES.— A  private  party  cannot  maintain  an 
action  to  recover  damages  from  a  canal  company  for  failure  to  re- 
construct part  of  its  canal  destroyed  by  flood,  on  the  ground  that 
he  is  thus  prevented  from  using  his  canal  boat  at  a  profit.  The 
right  to  demand  and  compel  the  canal  company  to  reconstruct  its 
canal  Is  a  public  right  alone,  and  no  private  citizen  can  enforce  it 
without  special  injury  to  himself. 

Trespass  to  recover  damages  alleged  to  have  been  sustained 
by  reason  of  the  negligence  of  the  defendant  in  not  keeping 
in  good  repair  that  part  of  its  canal,  known  as  the  Juniata 
division  and  extending  from  Millerstown  dam  to  Newton  Ham- 
ilton dam,  a  distance  of  fifty-four  miles,  within  a  reasonable 
time,  after  June  1,  1889,  at  which  time  said  part  of  such  canal 
was  destroyed  by  a  disastrous  flood.  Plaintiff  was  at  the  time 
mentioned  the  owner  of  a  canal  boat  and  engaged  in  the  busi- 
ness of  boating  therewith.  He  had  established  a  regular,  and 
certain  trade  upon  that  division  of  the  canal  in  question  by 
which  he  was  enabled  to  make  large  gains  and  profits  with  his 
boat.  The  failure  of  the  defendant  company  to  keep  the  said 
portion  of  its  canal  in  good  repair  and  navigable  condition 
rendered  plaintiff's  boat  almost  vah:eless  and  destroyed  the 
greater  part  of  his  business.  The  statute  referred  to  in  the 
opinion  provided  that  the  said  canal  company,  "shall  be  bound 
ever  after  to  keep  in  good  repair  and  operating  condition  the 
line  of  said  canal,"  including  the  division  in  question,  and  the 
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same  shall  be  and  remain  forever  a  public  highway  for  the  use 
of  all  persons  or  companies  engaged,  or  wishing  to  engage,  in 
the  business  of  the  transportation  of  tonnage  or  passengers, 
they  first  paying  just  and  fair  charges  therefor."  Verdict  and 
judgment  for  defendant.    Plaintiff  appealed. 

W.  H.  Sponsler,  for  the  appellant. 

B.  F.  Judkin  and  L.  E.  Atkinson,  for  the  appellee. 

*^2  McCOLLUM,  J.  It  was  held  in  Buck  Mountain  Coal  Co. 
V.  Lehigh  Coal  etc.  Co.,  50  Pa.  St.  91,  88  Am.  Dec.  534,  that 
a  bill  in  equity  to  enforce  the  performance  of  public  duties  by 
a  corporation  cannot  be  maintained  by  a  private  party  in  the 
absence  of  a  special  right  or  authority.  Thompson,  J,,  in  de- 
livering the  opinion  of  the  court  said:  "There  are  many  au- 
thorities in  England  and  in  this  country  which  deny  the  right 
of  private  parties,  in  their  own  names — in  the  absence  of  special 
laws — when  their  interests  are  only  in  common  with  the  public, 
to  compel  the  performance  of  a  duty  to  the  public.  The  reason 
is  that  if  one  individual  may  interpose,  any  other  may,  and  as 
the  decision  in  one  individual  case  would  be  no  bar  to  any  other, 
there  would  be  no  end  to  litigation  and  strife.  The  general 
laws  of  order,  so  necessary  to  good  government,  forbid  anything 
like  this."  It  follows  from  the  decision  in  the  case  cited  that 
the  plaintiff  in  the  case  under  consideration  cannot  maintain 
an  action  to  compel  the  performance  by  the  Pennsylvania  Canal 
Company  of  the  duty  imposed  by  the  act  of  May  16,  1857:  Pub. 
Laws,  519.  The  commonwealth  may  compel  it,  but  a  private 
citizen  cannot.  The  learned  counsel  for  the  plaintiff  concedes 
this  much,  but  contends  that  a  party  who  is  injured  by  the  com- 
pany's neglect  to  perform  it  may  have  an  action  for  damages. 
The  duty  of  the  defendant  company  undoubtedly  was  to  keep 
the  canal  open  and  in  repair  as  a  public  highway,  "for  the  use 
and  enjoyment  of  all  parties  desiring  to  use  and  enjoy  the  same." 
That  portion  of  the  Juniata  division  of  the  canal  to  which  the 
contention  of  the  plaintiff  relates  was  virtually  destroyed  by  the 
flood  of  1889.  It  has  not  been  navigable  since,  and  the  com- 
pany has  made  no  effort  to  reconstruct  it.  It  extends  from  the 
Millerstown  ^"^^  dam  to  the  Newton  Hamilton  dam,  a  distance 
of  fifty-four  miles.  No  claim  is  made  that  prior  to  the  flood  re- 
ferred to  the  company  was  remiss  in  the  performance  of  its  duty 
to  keep  this  canal  in  repair.  It  was  not  therefore  responsible 
for  injuries  occasioned  by  the  flood:  Pennsylvania  K.  R.  Co.  v. 
Patterson,  73  Pa.  St.  491,  and  Pennsylvania  Canal  Co.  v.  Burd, 
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90  Pa.  St.  281,  35  Am.  Rep.  659.  The  plaintiff's  boat  was  not 
destroyed  or  injured  by  the  flood  or  by  the  failure  of  the  defend- 
ant company  to  reconstruct  the  canal  between  the  points  above 
mentioned.  He  could  not  after  the  flood  use  his  boat  for  the 
transportation  of  goods  and  passengers  between  these  points, 
nor  could  any  other  lessee  or  owner  of  a  boat  use  his  for  a  like 
purpose.  The  business  in  which  the  plaintiff  was  engaged  was 
open  to  all  persons  using  or  desiring  to  use  the  canal  for  the 
purpose  for  which  it  was  constructed.  The  privilege  he  exer- 
cised and  enjoyed  was  not  special  or  peculiar,  nor  was  the  injury 
he  alleges  he  sustained  by  the  neglect  or  failure  of  the  company 
to  repair  or  reconstruct  the  highway  it  was  required  as  a  pur- 
chaser to  maintain.  The  privilege  was  such  as  any  person  who 
chose  to  exercise  it  was  entitled  to,  and  the  injury  done  by  the 
abandonment  of  the  highway  was  not  to  the  plaintiff  alone,  but 
to  him  in  common  with  the  public.  The  difference,  if  any,  was 
only  in  degree,  and  this  will  not  sustain  his  suit. 

The  cases  cited  by  the  plaintiff  from  our  own  reports  are 
plainly  distinguishable  in  their  facts  from  the  case  under  consid- 
eration, and  are  not  applicable  to  it,  as  an  examination  of  them 
will  clearly  show.  It  follows  from  what  has  been  said  that  the 
learned  court  below  did  not  err  in  directing  a  verdict  for  the 
defendant. 

Judgment  affirmed. 

CORPORATION— PUBLIC  DUTIES— LIABILITY  FOR  NON- 
PERF0RM4NCE— MANDAMUS.— In  an  action  against  the  propri- 
etors of  a  canal  who  were  bound  by  their  act  of  Incorporation  to 
construct  their  canal  so  deep  and  wide  that  rafts  of  a  certain  de- 
scription could  pass  through,  when  these  could  pass  the  river  with 
which  it  was  connected;  it  was  held  that  they  were  liable  to  the 
owner  of  a  raft  of  such  description,  for  which  they  had  received 
toll,  for  all  the  damages  he  sustained  in  consequence  of  the  canal 
not  being  sufficient  to  allow  the  passage  of  the  raft,  without  evi- 
dence that  it  could  have  passed  the  river:  Riddle  v.  Proprietors,  7 
Mass.  169;  5  Am.  Dec.  35.  See.  also,  Thayer  v.  Boston,  19  Pick. 
511;  31  Am.  Dec.  157,  and  note.  Mandamus  is  the  usual  method  of 
compelling  corporations  to  perform  their  duties,  and  may  issue  for 
the  benefit  of  private  persons  as  well  as  for  the  public:  Monographic 
note  to  City  of  Potwin  Place  v.  Topeka  Ry.  Co.,  37  Am.  St.  Rep.  318, 
819. 
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Commonwealth  v.  Pittsburg. 

[183  Pennsylvania  State,  202.] 

MITNICIPAL  CORPORATIONS -APPROPRIATIONS  BY- 
CONSTITUTIONAL  LAW.— Under  a  constitutional  provision  for- 
bidding a  municipality  "to  appropriate  money  or  loan  its  credit  to 
any  corporation,  association,  institution,  or  individual,"  a  city  has 
the  right  to  appropriate  money  to  a  committee  of  citizens  appoint- 
ed by  a  chamber  of  commerce  and  ratified  by  the  city  authorities 
to  defray  the  expenses  of  a  survey  for  a  ship  canal,  and  for  secur- 
ing information  as  to  the  practicability  and  benefit  to  be  derived 
by  the  city  from  such  canal. 

J.  H.  Beal  and  C.  Burleigh,  for  the  appellants. 

J.  W.  Kinnear,  J.  C.  Slack,  and  J.  E.  Shaw,  for  the  appellee. 

203  "WHITE,  J.  This  case  comes  before  us  on  an  amicable 
submission,  to  decide  the  legal  questions  involved.  The  original 
petition,  answer,  and  demurrer  were  filed  the  same  day,  Janu- 
ary 22,  1897.  At  the  hearing  certain  facts  seemed  to  be  neces- 
sary to  a  proper  decision  of  the  case,  and  the  relators  were  al- 
lowed to  amend.  The  amendment,  answer  thereto,  and  demur- 
rer were  filed  at  the  same  time,  March  13,  1897,  and  the  case 
submitted  for  final  disposition. 

The  relators  were  "The  Provisional  Committee  of  the  Lake 
Erie  and  Ohio  Eiver  Ship  Canal,"  appointed  in  pursuance  of  a 
resolution  of  the  board  of  directors  of  the  chamber  of  commerce 
of  the  city  of  Pittsburg,  passed  July  2,  1894,  for  determining 
the  practicability  of  such  a  canal,  and  the  benefits  and  advan- 
tages that  would  accrue  from  it  to  the  trade  and  industries  of 
Pittsburg,  and  if  found  such,  to  secure  a  corporation  of  private 
capital  to  undertake  it,  or  the  national  government  to  under- 
take it.  Pursuant  thereto  the  committee  raised,  by  voluntary 
subscriptions,  twenty-nine  thousand  dollars,  which  were  expend- 
ed in  the  employment  of  engineers,  gathering  statistics,  etc.,  and 
were  unanimously  of  opinion  that  the  proposed  canal  "was  en- 
tirely practicable  and  feasible,  and  would  be  of  inestimable  value 
to  the  city  of  Pittsburg  and  its  citizens,  by  increasing  the  trade 
and  commerce  of  said  city."  Finding  that  the  fund  voluntarily 
subscribed  was  not  sufficient  to  complete  their  work,  and  "to 
remove  all  doubts  as  to  the  practicability  of  the  project,  and  to 
establish  clearly  its  great  utility  to  the  commerce,  trade,  and 
industries  of  the  city  of  Pittsburg,*'  they  wished  "to  employ 
impartial  experts  to  test  and  examine  the  work  and  to  complete 
the  work  in  the  most  perfect  detail,"  and  for  that  purpose  ap- 
peared before  the  councils  of  the  city,  "and  gave  a  full  ex- 
planation and  history  of  their  work  done,  and  stated  that  the 
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money  requested  was  to  be  used  by  the  committee  in  completing 
their  work  in  the  most  ^*^  perfect  and  detailed  manner,"  and 
the  necessity  and  great  utility  of  such  a  canal  for  the  people 
of  Pittsburg.  Thereupon  the  councils  of  the  city  unanimously 
passed  an  ordinance,  July  11,  1895,  which  was  duly  approved 
by  the  mayor,  for  the  appropriation  of  ten  thousand  dollars  out 
of  the  revenues  of  the  city  for  the  fiscal  year,  commencing  Feb- 
ruary 1,  1896,  "to  be  expended  solely  for  the  purpose  of  the  pro- 
visional committee  of  the  Lake  Erie  and  Ohio  Eiver  Ship  Canal, 
a  public  improvement  and  highway  designed  to  promote  the 
commercial  interests  of  the  city;  the  sum,  or  so  much  thereof 
as  shall  be  required,  shall  be  paid  by  the  controller,  upon  proper 
vouchers  and  affidavits  presented  and  made  by  the  chairman 
of  said  committee,  to  the  treasurer  thereof,  and  shall  be  charged 
to  appropriation  No.  ." 

The  relators  say  that,  "relying  upon  the  faith  of  said  ordi- 
nance and  appropriation,  they  subsequently  entered  into  con- 
tracts, and  expended  in  carrying  out  the  work  contemplated, 
requiring  the  sum  of  seven  thousand  five  hundred  dollars  (five 
thousand  dollars  yet  remaining  unpaid),  two  thousand  five  hun- 
dred dollars  being  advanced  by  the  relators,  and  that  in  addition 
thereto,  some  fifteen  hundred  dollars  will  be  needed  for  pub- 
lishing the  reports,  etc.,  making  a  total  of  nine  thousand  dollars, 
which  will  be  necessary  to  finish  the  work."  That  on  applica- 
tion to  H.  I.  Gourley,  the  controller,  for  the  certificate  for  a 
warrant  for  the  appropriation,  he  refused  to  issue  the  same,  for 
reasons  stated  in  his  letter  of  June  5,  1896,  addressed  to  the 
chairman  of  the  committee,  in  which  he  says:  "I  very  reluctantly 

decline  to  issue  the  certificate The  conclusion  which  I 

am  compelled  to  reach  is  based  on  a  provision  of  the  state  con- 
stitution, which  I  am  advised  prevents  the  use  of  public  money 
for  the  purpose  designed.  I  can  see  no  way,  at  the  present  time, 
by  which  the  money  can  be  placed  in  the  possession  of  your 
committee." 

At  the  argument  on  the  original  petition,  answer,  and  de- 
murrer, it  was  further  urged  that  the  relators  had  not  presented 
vouchers  and  affidavits,  as  required  by  the  ordinance  of  July, 
and  also  that  all  appropriations,  under  the  general  ordinances 
of  the  city,  must  be  made  at  the  beginning  of  the  fiscal  year,  in 
January  or  February.  It  was  claimed  by  the  relators  tha+  they 
had  given  or  would  give  the  vouchers,  etc.,  and  also  that  in  the 
annual  appropriation  ordinance  of  February,  1896,  this  specific 
Bum  of  ten  thousand  dollars  was  included.     The  relators  were 

AM.  St.  Rep.,  Vol.  LXIII.— 18 


754  Commonwealth  v.  Pittsburo.  [Penn. 

permitted  to  amend  on  these  points.  The  amendment  filed 
March  13,  1897,  ^^^  showed  a  compliance  as  to  the  vouchers 
and  affidavits,  and  also  the  general  appropriation  ordinance  of 
February,  1896,  containing  this  item:  "47.  Lake  Erie  Ship 
Canal,  $10,000."  The  ordinance  is  headed:  "Appropriations 
for  1896.  The  following  sums  of  money  are  hereby  specifically 
appropriated  for  the  purposes  hereinafter  set  forth." 

In  the  answer  of  the  controller  to  the  amendment,  he  denies 
that  the  ten  thousand  dollars  in  the  ordinance  of  February,  1896, 
should  be  paid  to  the  relators,  because  it  is  "an  appropriation 
made  to  and  for  a  different  and  distinct  body  entirely,  namely, 
the  Lake  Erie  Ship  Canal."  If  the  answer  raised  a  question  of 
fact,  it  would  have  to  be  referred  to  a  jury.  But  I  do  not  un- 
derstand that  the  controller  raises  a  question  of  fact,  but  a  legal 
question  upon  the  words  of  the  ordinance.  In  considering  this 
question  we  must  take  into  consideration  all  the  circumstances. 
It  is  not  alleged  that  there  is  any  corporation  or  association  by 
the  name  of  the  "Lake  Erie  Ship  Canal."  If  there  is  none 
Buch,  then  the  appropriation  could  not  have  been  intended  for  a 
nonentity.  The  appropriation  in  the  ordinance  of  February, 
1896,  was  manifestly  intended  to  refer  to  the  ordinance  of  July, 
1895.  That  ordinance  did  not  appropriate  the  money  at  that 
time,  for  it  expressly  provided  it  shall  be  paid  out  of  the  reve- 
nues of  1896.  The  ordinance  of  February,  1896,  was  intended 
to  carry  out  the  ordinance  of  July,  1895.  It  is  for  the  precise 
Bum,  and  there  is  no  appropriation  to  the  provisional  committee. 
The  object  is  the  same  in  both  ordinances.  It  was  suggested 
in  the  argument  that  possibly  the  city  might  have  to  pay  the 
sum  twice.  Perhaps  that  was  a  good  reason  for  raising  the 
question.  But  certainly  the  city  is  in  no  danger.  There  is  no 
body  now  in  existence  that  can  claim  this  money,  as  the  ^'Lake 
Erie  Ship  Canal."  No  doubt  if  the  money  be  paid  to  the  re- 
lators under  the  order  of  court  the  city  will  be  fully  protected, 
especially  as  no  body  or  person  representing  the  "Lake  Erie 
Ship  Canal"  has  appeared  for  more  than  a  year  to  claim  this 
money.  When  the  controller  wrote  his  letter  to  the  committee, 
June  5,  1896,  doubtless  he  knew  of  the  appropriation  in  tlie 
ordinance  of  February,  but  he  did  not  give  that  as  any  reason 
for  refusing  to  certify  a  warrant;  nor  does  he  refer  to  it  in  his 
answer  to  the  original  petition,  filed  January  23,  1897. 

The  other,  and  perhaps  the  main  question  in  the  case,  is  the 
**^  one  raised  in  the  controller's  letter  to  the  committee.  Had 
the  councils  power  to  make  the  appropriation?    The  section  of 
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the  constitution  referred  to  (article  9,  section  7)  is  in  these 
words:  "The  general  assembly  shall  not  authorize  any  county, 
city,  borough,  township,  or  incorporated  district  to  become  a 
stockholder  in  any  company,  association,  or  corporation,  or  to 
obtain  or  appropriate  money  or  loan  its  credit  to  any  corpora- 
tion, association,  institution,  or  individual,"  The  principle  of 
this  section  is  not  new.  It  is  substantially  the  same  as  an 
amendment  to  the  constitution  of  1837,  adopted  in  1857.  It 
is  the  same  as  in  the  constitution  of  Ohio.  The  city  of  Cincin- 
nati, under  an  act  of  the  legislature  of  that  state  providing  that 
cities  of  the  first  class,  when  a  railroad  was  material  to  the  de- 
velopment of  a  city,  might  contract  a  loan  and  build  a  railroad, 
axjtually  built  a  railroad  entirely  outside  of  the  state  of  Ohio, 
except  the  bridge  over  the  Ohio  river,  which  connected  it  with 
the  city.  The  supreme  court  of  Ohio  gave  an  interpretation  to 
that  section  of  their  constitution:  Walker  v,  Cincinnati,  21 
Ohio,  52-54;  8  Am,  Rep,  24,  Our  supreme  court,  in  Wheeler 
V.  Philadelphia,  77  Pa,  St,  338,  adopted  the  interpretation  of 
the  supreme  court  of  Ohio,  as  contained  in  the  opinion  of 
Scott,  Chief  Justice,  by  this  quotation:  "The  mischief  which 
this  section  interdicts  is  a  business  partnership  between  a 
municipal  or  subordinate  division  of  the  state,  and  individu- 
als or  private  corporations  or  associations.  It  forbids  the 
union  of  public  or  private  capital  or  credit  in  any  enterprise 
whatever.  In  no  project  originated  by  individuals,  whether 
associated  or  otherwise,  with  a  view  to  gain,  are  the  municipal 
bodies  named  permitted  to  participate  in  such  manner  as  to 
incur  pecuniary  expense  or  liability.  They  may  neither  become 
stockholders,  nor  furnish  money  or  credit  for  the  benefit  of  the 
parties  interested  therein.  As  this  alliance  between  the  public 
and  private  interests  is  clearly  prohibited  in  respect  to  all  en- 
terprises of  whatever  kind,  if  we  hold  that  these  municipal  bod- 
ies cannot  do  on  their  own  account  what  they  are  forbidden  to 
do  on  the  joint  account  of  themselves  and  private  parties,  it 
follows  that  they  are  powerless  to  make  any  improvements,  how- 
ever necessary,  with  their  own  means,  and  on  their  own  sole 
account.  We  may  be  very  sure  that  a  purpose  so  unreasonable 
was  never  entertained  by  the  framers  of  the  constitution," 

In  this  case  the  city  of  Pittsburg  does  not  propose  to  build 
^^  the  canal,  or  to  loan  or  appropriate  money  for  that  purpose, 
or  to  join  with  any  person,  association,  or  corporation  for  that 
purpose.  It  simply  appropriates  ten  thousand  dollars — a  very 
small  sum  for  the  city  in  view  of  the  great  object  aimed  at — for 
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surveys,  getting  information,  etc.,  to  ascertain  whether  a  ship 
canal  between  Pittsburg  and  Lake  Erie  is  practicable,  and  would 
be  a  benefit  to  the  city. 

That  such  a  ship  canal  is  practicable,  and  would  be  of  very 
.jreat  benefit  to  the  trade  and  industries  of  Pittsburg,  must  bo 
t-aken  as  true,  in  this  case,  for  the  provisional  committee  so  re- 
ported, and  it  is  so  stated  in  the  ordinance  of  July  11,  1895, 
and  is  not  controverted  by  the  controller  in  his  answers.    There 
can  be  no  doubt,  if  practicable,  it  would  be  of  immense  impor- 
tance to  Pittsburg  to  have  a  ship  canal  from  here  to  Lake  Erie. 
It  is  objected  that  the  provisional  committee  was  appointed 
by  the  chamber  of  commerce,  and  not  by  the  city.     That  is  true 
in  one  sense.     But  they  are  all  citizens  and  business  men  of 
the  city.     It  was  evidently  proper  for  the  chamber  of  commerce, 
the  incorporated  body  representing  the  commerce  and  business 
of  the  city,  to  take  the  initiative  in  the  matter.     Besides,  the 
committee  appeared  before  councils,  giving  a  history  and  ex- 
planation of  the  project,  what  they  had  done,  and  what  they 
proposed  doing,  and  in  view  of  those  facts  the  councils  unani- 
mously passed  the  ordinance  of  July,  1895,  thus  sanctioning  the 
investigation,  and  indorsing  the  appointment  of  the  committee. 
The  objection  that  the  canal  would  be  outside  the  boundaries 
of  the  city,  I  do  not  think  is  entitled  to  much  consideration. 
There  can  be  no  doubt  the  city  could  establish  gasworks  or 
waterworks  beyond  the  city  limits  to  supply  the  citizens  with 
gas  and  water;  or  could  purchase  and  erect  a  poorhouse  out- 
side of  the  city  limits,  which  was  recently  done.     And  in  that 
case  some  expense  was  incurred  in  ascertaining  a  good  location. 
The  real  question  is.  Was  a  preliminary  investigation  as  to  the- 
feasibility  of  a  ship  canal,  connecting  Pittsburg  with  Lake  Erie, 
and  its  advantages  to  Pittsburg,  a  proper  subject  for  the  coun- 
cils to  inquire  into  and  appropriate  a  reasonable  sum  for  that 
purpose.     If  so,  I  have  no  doubt  of  the  power  of  the  council* 
to  make    the    appropriation.     There  is  no  complaint  of    the 
amount  appropriated  in  this  case.     It  is  certainly  very  reason- 
able, as  the  relators,  by  private  subscriptions,  had  raised  and 
expended  for  ^^^  that  purpose  twenty-nine  thousand   dollars 
before  they  asked  councils  to  appropriate  the  ten  thousand  dol- 
lars. 

There  is  another  and  good  reason  why  the  relators  should 
have  this  money.  The  ordinance  of  July,  1895,  pledged  the 
city  for  ten  thousand  dollars.  No  objection  was  made  to  it  br 
the  controller  or  any  other  citizen  until  the  controller  refused  to 
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certify  a  warrant,  in  June,  1896,  nearly  one  year  after  the  pass- 
age of  tlie  ordinance.  In  the  mean  time,  on  the  faith  of  that 
ordinance,  the  committee  contracted  debts  in  carrying  out  the 
very  object  declared  in  the  ordinance,  and  actually  advanced 
two  thousand  five  hundred  dollars.  Shall  they  suffer  this  loss, 
or  the  city  pay  what  it  promised  to  pay  them,  on  the  faith  of 
which  they  incurred  the  expense?  Even  if  there  is  a  doubt 
about  the  power  of  the  city  to  pass  the  ordinance  of  July,  1895, 
or  some  legal  irregularity  in  the  ordinance  of  February,  1896, 
good  faith  and  common  honesty  would  require  the  city  to  pay. 

The  relators  have  incurred  debts,  for  which  proper  vouchers 
have  been  furnished,  to  the  amount  of  seven  thousand  five  hun- 
dred dollars.  They  can  only  ask  for  a  certificate  for  that 
amount  at  this  time.  The  reports  and  statistics  should  un- 
doubtedly be  printed  for  public  information.  The  city  would 
otherwise  lose  the  entire  fruits  of  the  investigation.  The  com- 
mittee are  of  opinion  it  will  require  fifteen  hundred  dollars  more 
for  that  purpose.  When  these  are  printed  it  will  be  time  enough 
to  ask  for  another  certificate. 

The  following  decree  was  entered:  And  now,  March  18,  1897, 
this  case  came  on  to  be  heard,  and  was  argued  by  counsel,  and 
upon  due  consideration  thereof,  it  is  ordered,  adjudged,  and 
decreed  that  a  writ  of  peremptory  mandamus  issue  upon  H.  I. 
Gourley,  controller  of  the  city  of  Pittsburg,  directing  him  to 
issue  and  approve  a  warrant  to  the  provisional  committee  of  the 
Lake  Erie  and  Ohio  Eiver  Ship  Canal,  for  the  payment  to  them 
of  the  sum  of  seven  thousand  five  hundred  dollars,  as  set  forth 
in  the  sworn  statement,  filed  by  John  B.  Jackson,  treasurer  of 
eaid  committee,  with  the  said  controller. 

2^  PEE  CURIAM.  It  is  unnecessary  to  refer  in  detail  to 
the  facts  of  this  case.  They  sufficiently  appear  in  the  plead- 
ings and  in  the  opinion  of  the  court  below;  and  for  reasons 
given  in  that  opinion,  we  think  the  decree  should  not  be  dis- 
turbed. The  case  is  clearly  not  within  the  inhibition  of  sec- 
tion 7,  article  9,  of  the  constitution.  The  appropriation  was  a 
very  reasonable  one;  and  the  purpose  for  which  it  was  made 
was  certainly  not  foreign  to  "the  material  interests  and  general 
prosperity  of  the  municipality,  but  quite  the  contrary.  We  are 
therefore  of  opinion  there  was  no  error  in  holding  that  councih 
had  the  power  to  make  the  appropriation,  and  that  good  faith 
to  the  relators  and  others  who  acted  in  reliance  thereon  requires 
that  the  sum  thus  appropriated  should  be  paid. 

Decree  affirmed  and  appeal  dismissed  at  appellants'  costs. 
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MUNICIPAL  CORPORATIONS— POWER  TO  MAKE  APPRO- 
PRIATIONS.—A  city  has  no  power  to  loan  its  credit,  or  make  Its 
accommodation  paper  for  tlie  benefit  of  citizens  to  enable  them  to 
execute  private  enterprises:  Clarli  v.  Des  Moines,  19  Iowa,  199;  87 
Am.  Dec.  423.  A  reasonable  appropriation  by  a  city  to  a  corpora- 
tion organized  to  create  a  fund  to  pension  its  members  who  are  po- 
licemen, is  an  appropriation  to  a  strictly  municipal  use  and  neces- 
sary for  the  welfare  and  comfort  of  the  city,  and  not  in  violation 
of  a  constitutional  provision  prohibiting  the  legislature  from  au- 
thorizing any  city  "to  become  a  stocliholder  in  any  company,  as- 
sociation, or  corporation,  or  to  obtain,  or  appropriate  money,  or  to 
loan  Its  credit  to  any  corporation,  association,  institution,  or  Indi- 
vidual": Commonwealth  v.  Walton,  182  Pa.  St.  373;  61  Am.  St  Rep. 
712,  and  note. 
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[183  Pennsylvania  State,  279.] 

EXECUTIONS-SHERIFF'S  SALES— SETTING  ASIDE.— 
The  setting  aside,  or  refusal  to  set  aside,  a  sheriff's  sale,  is  in  the 
Bound  discretion  of  the  lower  court,  and  unless  there  is  a  manifest 
and  gross  abuse  of  that  discretion,  the  appellate  court  will  not  dis- 
^111*1)  t!li6  dccrGG 

JUDICIAL  SALES.— SHERIFF'S  SALES  cannot  be  set  aside 
for  mere  Inadequacy  of  price. 

JUDICIAL  SALES— SHERIFF'S  SALES— ABUSE  OF  DIS- 
CRETION—INADEQUACY OF  PRICE.— A  decree  of  the  lower 
court  setting  aside  a  sheriff's  sale  for  mere  inadequacy  of  price. 
Is  an  abuse  of  discretion,  and  may  be  reversed  on  appeal. 

EXECUTIONS  — SHERIFF'S  SALES  —  SETTING  ASIDE 
FOR  MUTUAL  MISTAKE.— A  sheriff's  sale  Is  properly  set  aside 
when  it  appears  that  all  of  the  parties  interested  mistalienly  sup- 
posed that  the  purchase  was  subject  to  a  mortgage,  which  belief 
caused  the  property  to  be  sold  for  a  grossly  inadequate  price. 

B.  L.  Forster  and  J.  E.  Snyder,  for  the  appellant. 

M.  W.  Detweiler,  for  the  appellee. 

2®*  DEA^N",  J.  Charles  N.  Eaymond  borrowed  from  Anna 
H.  Stroup  two  thousand  dollars,  and  to  secure  the  loan,  executed 
to  her  a  mortgage  in  that  sum  on  a  lot  of  ground  and  dwelling- 
house  in  the  borough  of  Middletown.  The  value  of  the  prop- 
erty was  not  less  than  two  thousand  five  hundred  dollars.  A 
judgment  bond  accompanied  the  mortgage;  default  having  been 
made  by  Eaymond  in  payment  of  the  debt  and  interest,  judg- 
ment was  entered  on  the  bond,  execution  issued,  and  the  mort- 
gaged property  seized  and  sold  by  the  sheriff  on  December  30, 
1896,  to  Wilmer  Crow,  this  appellant,  at  his  bid  of  four  hun- 
dred dollars.  There  were  other  bidders,  but  it  is  found  as  a  fact 
by  the  court  below,  from  the  testimony,  that  all  parties  inter- 
ested, which  would  include  plaintiff,  defendant,  and  purchaser, 
believed  the  sale  was  made  subject  to  the  mortgage.     It  appear8 
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clearly  from  the  testimony  tliat  Crow,  the  purchaser,  until  some 
time  after  the  sale,  assumed  the  property  had  cost  him  over 
two  thousand  four  hundred  dollars.  It  was  then  discovered 
that  as  the  sale  had  been  made  on  the  bond  the  mortgage  had 
been  given  to  secure,  the  lot  was  discharged  from  the  lien  of  the 
debt.  This  rule  was  then  taken,  at  instance  of  an  intending 
bidder,  and  plaintiff  and  defendant,  before  the  sheriff's  deed  was 
acknowledged,  to  set  aside  the  sale.  A  bond  with  ample  secur- 
ity was  tendered,  to  be  filed  in  court,  stipulating  that  on  a  resale 
a  bid  sufiBcient  to  cover  mortgage,  debt,  interest,  and  costs  would 
be  made.  After  testimony  taken,  the  court  set  aside  the  sale. 
The  purchaser.  Crow,  appealed  to  this  court,  and  counsel  for 
plaintiff  and  defendant  in  the  judgment  now  move  to  quash  the 
appeal,  assigning  several  reasons,  only  one  of  which  we  notice, 
viz:  No  appeal  lies  from  the  discretionary  exercise  of  a  power 
resting  with  the  common  pleas.  It  is  settled  that  the  setting 
aside  or  refusing  to  set  aside  a  sheriff's  sale  is  in  the  sound  dis- 
cretion of  the  court  below;  and  unless  there  be  a  manifest  and 
gross  abuse  of  that  discretion,  this  court  will  not  disturb  the  de- 
cree. All  our  cases  touching  the  question  are  so  fully  cited  in 
the  opinion  of  the  superior  court  (Laird's  Appeal,  2  Pa.  Sup. 
Ct.  300)  that  we  need  not  repeat  them.  And  it  is  held  in  the 
same  cases  that  this  court  may  either  affirm  the  decree  or  quash 
the  appeal.  But  it  may  be  argued  that  there  was  a  manifest 
abuse  of  discretion  here,  because  the  learned  judge  of  the  com- 
mon pleas  sets  out  as  a  reason  for  setting  aside  the  sale  gross 
inadequacy  ^^^  of  price,  which  the  law  has  settled  is  not  of 
itself  a  sufficient  reason.  If  this  were  the  only  reason  on  which 
the  decree  rested,  the  argument  of  appellant  would  be  sounds 
clearly,  it  is  an  abuse  of  discretion,  when,  to  reach  a  decree,  the 
court  itself  overrides  the  established  law.  Substantially  the 
same  position  was  taken  by  the  court  below  in  Young's  Appeal, 
2  Pen.  &  W.  380,  decided  in  1831,  as  is  taken  by  the  court 
below  in  the  case  before  us.  All  the  judges  concurred  in  dis- 
missing Young's  Appeal,  because  no  appeal  was  given  by  the 
act  of  1827;  two  of  the  judges,  Ross  and  Gibson,  C.  J.,  wholly 
dissented  from  the  reasons  given  by  the  court  below  for  setting 
aside  the  sale;  the  other  three  judges  declined  to  express  an 
opinion  as  to  this  part  of  the  case,  because  it  had  not  been  ar- 
gued. But  the  opinion  of  Ross,  J.,  concurred  in  by  Gibson,  C. 
J.,  has  ever  since  been  followed  by  this  court  as  the  law,  and  is 
conceded  by  the  learned  judge  of  the  court  below  to  have  been 
the  law  BO  lately  as  Hitter  v.  Getz,  161  Pa.  St.  648.    But  he 
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thinks  "the  time  has  arrived  when  the  hoary  pretense  of  'seizing 
upon  other  circumstances'  might  safely  be  sent  to  keep  company 
with  the  many  other  useless  fictions  that  have  been  abandoned 
in  the  modern  desire  for  a  more  straightforward  administra- 
tion of  the  law,  and  that  the  courts  should  admit  that  when  the 
price  is  grossly  inadequate,  that  of  itself  is  a  valid  reason  tor 
setting  aside  a  sheriff's  sale." 

We  do  not  think  this  statement  meets  the  reasoning  in 
Young's  Appeal,  2  Pen.  &  W.  380.  The  opinion  there  states: 
"The  bona  fide  purchaser  at  a  sheriff's  sale  of  land,  the  moment 
it  is  knocked  off  to  him,  if  he  complies  in  all  respects  with  the 
conditions  of  sale,  instantly  acquires  a  vested  right  to  the  prop- 
erty sold.  Such  a  purchaser  would  be  bound  by  his  bargain 
thus  made,  although  his  bid  greatly  exceeded  its  value.  And  if 
he  purchase  at  a  bona  fide  sale,  greatly  below  the  value,  the  ven- 
dor would  be  bound  by  the  sale.  Equality,  in  this  case  at  least, 
is  equity."  The  opinion  then  goes  on  to  show  that  any  other 
rule  would  necessarily  affect  sheriff's  sales  very  injuriously, 
because  buyers  would  not  attempt  to  purchase  at  such  sales, 
when  they  could  be  set  aside  for  mere  inadequacy  of  price.  We 
do  not  see  that  lapse  of  time  has  changed  the  rule  that  "equality 
is  equity"  into  the  opposite  one,  that  inequality  is  equity.  The 
same  reasons  for  adhering  to  all  other  formal  ^^*  solemn  con- 
tracts exist  where  sheriffs'  contracts  are  regular  and  made  under 
no  misapprehension  as  to  material  facts.  We  are  clearly  of  the 
opinion  that  the  rule  was  founded  upon  the  soundest  reason, 
and  should  be  adhered  to.  If  the  decree  of  the  court  below 
had  for  its  foundation  only  the  reason  that  inadequacy  of  price 
was  sufficient  to  set  aside  the  sale,  we  would  reverse  it  as  a  pal- 
pable abuse  of  discretion.  But  it  also  rests  upon  a  much  sound- 
er one;  the  court  states  that  all  parties  interested  acted  on  the 
mistaken  belief  that  the  purchase  was  subject  to  the  mortgage; 
this  was  such  a  mutual  mistake  as  would  in  most  cases  relieve 
parties  from  the  obligation  of  their  contracts.  Undoubtedly, 
courts  have,  in  cases  where  the  purchaser  believed  he  bought  the 
land  discharged  from  the  lien  of  a  mortgage,  relieved  him  from 
the  obligation  incurred  by  his  bid,  if  he  made  prompt  applica- 
tion before  acknowledgment  of  deed.  And,  on  the  other  hand, 
there  is  no  reason  here  why  this  purchaser  should  get  for  four 
lj«ndred  dollars  a  property  which  he  thought  he  was  paying  more 
than  two  thousand  four  hundred  dollars  for.  This  mutual  mis- 
apprehension, coupled  with  inadequacy  of  price,  warranted  the 
decree,  and  therefore  there  was  in  fact  no  abuse  of  discretion. 
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There  being  no  such  abuse  apparent  from  the  record  or  aver- 
ments of  appellant,  the  appeal  is  quashed. 


EXECUTION  SALES— SETTING  ASIDE  FOR  INADEQUACY 
OF  PRICE.— Mere  inadequacy  of  price  is  not  sufficient  to  avoid 
&  sherife's  sale:  Hollister  v.  Vandeiiin,  165  Pa.  St.  248;  44  Am.  St. 
Rep.  657,  and  note.  Yet  when  such  inadequacy  is  very  great,  slight 
circumstances  tending  to  show  that  interested  parties  were  misled, 
or  by  accident  or  mistalce  prevented  from  attending  the  sale,  or 
preventing  it,  it  may  be  set  aside:  Rogers  etc.  Hardware  Co.  v. 
Cleveland  etc.  Co.,  132  Mo.  442;  53  Am.  St.  Rep.  494,  and  note. 
See  Griffith  v.  Milwauliee  Harvester  Co.,  92  Iowa,  634;  54  Am.  St. 
Rep.  573,  and  note;  Moran  v.  Clark,  30  W.  Va.  358;  8  Am.  St.  Rep.  66. 

APPEAL.— Rulings  of  lower  courts  in  matters  resting  entirely  in 
their  discretion  will  not  be  disturbed  upon  api)eal,  except  where 
there  is  a  refusal  to  exercise  the  discretion,  or  a  flagrant  abuse  of 
it:  Wlnslow  v.  Minnesota  etc.  R.  R.  Co.,  4  Minn.  313;  77  Am.  Dec. 
519;  Moody  v.  Fleming,  4  Ga.  115;  48  Am.  Dec.  210;  Commonwealth 
V.  Eisenhower,  181  Pa.  St.  470;  59  Am.  St.  Rep.  670,  and  note. 
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[183  Pennsylvania.  State,  462.] 

DEBTOR  AND  CREDITOR— PREFERENCES— CONFES- 
SION OF  JUDGMENT.— A  debtor  may  secure  his  creditor  by  a 
confession  of  judgment  in  his  favor. 

DEBTOR  AND  CREDITOR— PREFERENCES— CONTIN- 
GENT LIABILITY— CONFESSION  OF  JUDGMENT.- An  indorser 
«f  a  note  is  contingently  liable  to  the  holder  thereof  and  may  secure 
him  by  a  confession  of  judgment. 

DEBTOR  AND  CREDITOR— PREFERENCES— CONFES- 
SION OF  JUDGMENT— FRAUD.— Confession  of  judgment  by  a 
debtor  to  secure  a  contingent  liability  to  his  creditor  is  not  a  fraud 
in  law,  and  whether  a  fraud  in  fact  depends  on  the  surrounding 
circumstances. 

EXECUTIONS— SHERIFF'S  SALES— AGREEMENT  AS  TO 
BIDDING — FRAUD. — An  agreement  among  a  portion  of  the  cred- 
itors to  buy  their  debtor's  property  at  sheriff's  sale,  and  to  manu- 
facture and  sell  it,  dividing  the  proceeds,  is  not  fraudulent,  if  it 
does  not  prevent  competition  at  such  sale,  nor  depress  the  price. 

C.  Heydrick,  W.  A.  Hindman,  \V.  H.  Hockman,  H.  R.  Wil- 
son, and  C.  Z.  Gordon,  for  the  appellant. 

Q.  F.  Whitmer,  G.  A.  Jenks,  B.  J.  Eeid,  and  F.  J.  Maffet,  for 
the  appellee. 

465  WILLIAMS,  J.  The  verdict  in  this  case  was  directed 
by  the  court  as  against  the  appellant  bank  and  Rachel  R.  Pol- 
lard. Upon  a  motion  for  a  new  trial  this  verdict  was  set  aside 
as  to  Rachel  Pollard  and  a  new  trial  granted,  but  the  motion 
was  refused  so  far  as  appellant  was  concerned,  and  judgment 
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entered  on  the  verdict.  Our  question  is  not  wlietlier  the  defend- 
ants stood  on  substantially  the  same  ground,  but  whether  the 
reasons  for  directing  judgment  on  the  verdict  are  tenable.  The 
facts  are  these:  W.  W.  O'Neil  was  engaged  in  the  manufacture 
and  sale  of  lumber  in  Clarion  county,  and  was  in  possession  of 
a  considerable  amount  of  property.  On  the  eighteenth  day  of 
April,  1893,  his  affairs  were  not  in  a  prosperous  condition,  and 
he  was  very  sick  in  the  city  of  Pittsburg.  His  principal  cred- 
itors and  those  whom  he  desired  particularly  to  secure  were  his 
mother  in  law,  Mrs.  Pollard,  and  the  First  National  Bank  of 
Clarion.  He  was  indebted  to  "^^^  the  bank  in  the  sum  of  seven 
thousand  two  hundred  and  forty-five  dollars  and  seventy-five 
cents  upon  notes  made  by  him  and  discounted  for  his  credit, 
and  in  the  sum  of  six  thousand  seven  hundred  and  fifty-four  dol- 
lars and  seventy-seven  cents  upon  notes  indorsed  by  him,  and 
largely,  if  not  wholly,  discounted  for  him  and  at  his  request. 
To  secure  the  bank  he  executed  a  judgment  note  in  its  favor 
for  the  sum  of  twelve  thousand  five  hundred  dollars,  and  sent  it 
to  the  bank.  The  bank  entered  judgment  upon  it  in  Clarion 
county,  and  at  once  issued  a  writ  of  fieri  facias  upon  it  and 
levied  upon  tKe  goods  of  O'Neil.  The  learned  judge  of  the 
court  below  held  this  to  be  a  legal  fraud,  and  the  judgment 
in  this  action  was  entered  against  the  bank  upon  the  theory  that 
the  money  raised  by  the  sheriff's  sale  upon  this  judgment  was 
subject  to  attachment  by  other  creditors  of  O'Neil,  as  his  money 
in  the  hands  of  the  bank.  This  is  made  to  appear  by  the  an- 
swers to  the  points  submitted  by  the  defendant.  Its  second 
point  asked  an  instruction  that  "A  judgment  confessed  by  an 
insolvent  man  to  secure  a  bona  fide  creditor,  whether  contingent 
or  otherwise,  even  though  it  be  intended  to  and  has  the  effect 
of  giving  him  a  preference  over  other  creditors,  is  not  fraudulent 
in  law  or  in  fact.'*  This  was  answered  "refused."  "We  think 
the  answer  should  have  been,  substantially,  "Such  a  confession 
of  judgment  is  not  a  fraud  in  law.  Whether  it  is  a  fraud  in 
fact  or  not  must  depend  on  the  attending  circumstances."  The 
answer  made  by  the  learned  judge  must  have  rested  on  one  of 
two  reasons:  either  he  regarded  the  preference  resulting  from  the 
confession  of  the  judgment  a  fraud  upon  other  creditors,  or  that 
the  making  of  the  note  large  enough  to  cover,  as  the  debtor  sup- 
posed and  intended,  his  indorsements  as  well  as  his  own  notes, 
was  a  fraud  in  law,  and  rendered  the  note  void  for  all  purposes. 
Something  like  the  first  of  these  positions  was  held  in  Ashmead 
T.  Hean,  13  Pa.  St.  583.     An  insolvent  debtor  made  a  convey- 


Jan.  1898.]  Braden  v.  O'Neil.  763 

ance  of  real  estate  to  a  bona  fide  creditor,  and  for  full  value. 
The  conveyance  was  held  void  because  both  parties  knew  that  its 
effect  must  be  to  give  the  vendee  the  preference,  and  so  to  de- 
lay other  creditors,  and  this  was  the  purpose  of  the  vendee  in 
insisting  on  the  conveyance.  But  this  case  was  promptly  over- 
ruled in  Uhler  v.  Maulfair,  23  Pa.  St.  481,  where  the  proposition 
was  distinctly  stated  that  "So  long  as  a  debtor  is  the  owner  of 
real  estate,  he  may  prefer  one  creditor  to  another,  either  by  judg- 
ment or  by  conveyance  for  a  fair  price.''  And  why  not?  If 
the  debtor  does  not  convey  or  encumber  his  real  estate,  the  law 
will.  ^^^  The  most  vigilant  creditor  will  secure  the  first  lien, 
although  it  is  clear  that  others  may  be  hindered  and  delayed 
or  wholly  defeated  in  consequence.  If  instead  of  obtaining  his 
judgment  through  an  action  at  law  the  creditor  is  able  to  secure 
a  confession  of  judgment  by  his  debtor,  the  result  is  precisely 
the  same.  In  either  case  his  purpose  is  to  secure  himself  first, 
if  that  is  possible,  regardless  of  the  effect  that  may  follow  as  to 
others  who  are  behind  him.  Since  Uhler  v.  Maulfair,  23  Pa.  St. 
481,  this  has  been  the  settled  law  of  this  state:  Wilson  v.  Berg, 
88  Pa.  St.  167;  Lake  Shore  Bank.  Co.  v.  Fuller,  110  Pa.  St. 
156;  Werner  v.  Zierfuss,  162  Pa.  St.  360. 

The  other  question  remains:  Was  the  note  rendered  invalid 
by  the  circumstance  that  it  was  made  large  enough  to  cover,  or 
nearly  so,  the  contingent  liabilities  of  O'Neil  to  the  bank,  grow- 
ing out  of  his  indorsements?  It  is  not  alleged  that  the  giving 
of  the  note  was  the  result  of  a  conference  between  the  parties. 
It  was  the  act  of  O'Neil  done  in  view  of  his  financial  condition 
at  the  time.  There  is  no  reason  for  imputing  to  him,  therefore, 
a  fraudulent  motive  in  making  the  note,  nor  for  imputing  such 
motive  to  the  officers  of  the  bank  in  accepting  and  using  it. 
The  question  is.  Did  the  fact  that  the  amount  inserted  in  the 
note  was  intended  to  be  large  enough  to  cover  both  his  actual 
and  his  contingent  liabilities  to  the  bank  render  it  void  in  toto? 
In  questions  of  distribution  of  assigned  estates  it  often  becomes 
necessary  to  inquire  when  the  right  of  action  in  a  claimant 
vested,  or  when  his  debt  became  an  absolute  indebtedness  of 
the  assignor  or  insolvent,  but  that  question  does  not  arise  here. 
The  question  comes  down  to  this:  Can  a  debtor  secure  his  friend 
against  a  contingent  liability?  We  answer  this  question  in  the 
affirmative.  This  has  been  held  as  to  bail:  Davis  v.  Charles, 
8  Pa.  St.  82.  I  am  not  aware  that  the  question  has  arisen  upon 
just  the  circumstances  presented  in  this  case,  but  the  general 
proposition  that  an  indorser  is  contingently  liable  to  the  holder 
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of  the  note,  and  that  he  may  secure  the  holder  by  the  delivery 
ot  collaterals  or  by  a  confession  of  judgment,  is  recognized  in 
many  cases.  The  holder  is  not  entitled  to  collect  his  debt  from 
the  indorser  who  is  primarily  liable  to  him,  and  then  collect  it 
over  again  from  the  maker.  The  payment  by  either  extinguish- 
€8  the  debt.  If  the  maker  pays,  the  indorser's  liability  to  the 
bank  is  correspondingly  reduced,  and  the  judgment  so  far  sat- 
isfied. 

'*®®  The  court  below  also  held  that  an  agreement  between  a 
portion  of  the  creditors  of  O'Keil  by  which  it  was  agreed  to 
buy  at  the  sheriff's  sale  so  much  of  the  logs  and  other  property 
of  O'Neil  as  was  practicable,  manufacture  the  logs  into  boards, 
sell  for  the  best  price  they  could  get  and  divide  the  net  proceeds 
of  such  sales,  was  fraudulent.  This  combination  only  embraced 
a  portion  of  the  creditors.  It  did  not  look  to  preventing  com- 
petition at  the  sale  or  to  depressing  the  price.  It  was  an  at- 
tempt to  make  the  goods,  if  bought  by  any  member  of  the 
combination,  bring  the  most  money  possible  to  apply  upon  their 
■debts,  by  adding  to  the  value  of  the  logs  the  profit  of  their  man- 
ufacture into  boards.  This  was  not  necessarily  fraudulent: 
Young  V.  Snyder,  3  Grant  Cas.  151.  There  must  be  actual 
fraud,  such  as  a  combination  to  purchase  at  an  undervaluation, 
or  to  discourage  bidding  by  others,  to  justify  setting  aside  the 
sale  or  treating  it  as  a  nullity:  Dick  v.  Cooper,  24  Pa.  St.  317;  64 
Am.  Dec,  652.  The  cases  cited  in  support  of  the  judgment  of 
the  court  below  are  not  in  point.  Oyster  v.  Short,  177  Pa.  St. 
€01,  was  the  case  of  an  assigned  estate,  and  the  question  raised 
was  one  of  distribution  between  claimants  on  the  fund  in  the 
hands  of  the  assignee.  Brough's  Estate,  71  Pa,  St.  460,  also 
arose  on  the  distribution  of  an  insolvent  estate.  The  question 
in  both  cases  was.  At  what  time  the  right  of  certain  claimants 
to  share  in  the  fund  matured?  These  cases  throw  no  light  upon 
the  questions  raised  here. 

On  a  consideration  of  the  several  assignments  of  error,  we 
sustain  the  second,  third,  and  fourth,  "We  incline  also  to  sustain 
the  first,  as  we  see  no  evidence  in  the  case  that  should  justifv 
the  jury  in  finding  fraud  in  fact,  and  as  the  circumstances  did 
not  amount  to  fraud  in  law.  There  was  therefore  really  nothing 
to  submit  to  the  jury  upon  this  question. 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 


DEBTOR  AND  CREDITOR— PREFERENCKS— CONFESSION 
OF  JUDGMENT,— One  who  is  in  debt  to  different  persons  may  pive 
a.  preference  to  any  one  of  them,  by  confessing?  a  juflsment  in  his 
favor.    The  fact  of  the  other  indebtedness  weighs  nothing  against 
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the  validity  of  such  preference:  Kitchen  v.  McCloskey,  150  Pa.  St. 
376;  30  Am.  St.  Rep.  811.  Where  a  number  of  notes  are  made  by 
one  person  to  another,  judgments  confessed  thereon,  and  executions 
issued  on  the  same  day,  these  are  badges  of  fraud  as  against  other 
creditors;  but  the  transaction  is  not  fraudulent  if  done  fairly  and 
in  good  faith,  to  secure  an  honest  debt,  though  also  designed  to 
give  a  preference:  Floyd  v.  Goodwin,  8  Yerg.  484;  29  Am.  Dec.  130. 
See  Cureton  v.  Doby.  10  Rich.  Eq.  411;  73  Am.  Dec.  96;  White  v. 
Trotter,  14  Smedes  &  M.  30;  53  Am.  Dec.  112. 

JUDICIAL  SALES  —  VALIDITY  —  COMBINATION  OF  BID- 
DERS.—An  agreement  to  malie  a  joint  bid  at  a  judicial  sale,  al- 
though It  may  indirectly  have  the  effect  of  keeping  others  from  bid- 
ding, is  not  illegal  unless  it  is  intended  to  avoid  competition:  Gulick 
V.  Webb,  41  Neb.  706;  43  Am.  St,  Rep.  720,  and  note.  See  Barton  v. 
Benson,  126  Pa,  St.  431;  12  Am.  St.  Rep.  883. 


Byers  v.  Byers. 

[183  Pennsylvania  State,  509.1 

PARTITION  BY  PAROL  made  between  cotenants  Is  valid  and 
conclusive  whether  made  horizontally  or  vertically. 

PARTITION  BY  PAROT^BURDEN  OF  PROOF.— If  co- 
tenants  have  made  a  parol  partition  of  coal  lands  and  one  of  them 
afterward  claims  that  such  partition  includes  both  the  surface  and 
the  coal,  while  the  other  claims  that  it  includes  only  the  surface  of 
the  land,  the  presumption  is  that  such  partition  includes  both  the 
surface  and  the  coal,  and  the  burden  of  proof  is  upon  the  latter  to 
show  to  the  contrary. 

PARTITION  BY  PAROL— PRESUMPTION.— A  parol  parti- 
tion of  coal  lands  between  cotenants  raises  the  presumption  that 
such  partition  included  the  whole  estate,  both  the  surface  and  the 
coal,  and  the  subseqxient  occasional  taking  of  coal,  even  if  only  per- 
missive, by  a  cotenant,  who  claims  that  such  partition  extended 
only  to  the  surface,  does  not  prevent  the  partition  from  being  exe- 
cuted in  a  legal  sense,  includiing  the  coal  as  well  as  the  surface  of 
the  estate.    The  burden  of  proof  is  still  upon  him  to  prove  his  claim. 

PARTITION  BY  PAROL— PART  PERFORMANCE.— The  ex- 
ecution of  a  parol  partition  requires  such  acts  of  the  parties  upon 
the  land  as  show  a  part  performance  of  the  agreement  sufficient 
to  bring  it  within  the  equity  of  enforcement. 

J.  B.  Head  and  J.  S.  Moorhead,  for  the  appellant. 

D.  S.  Atkinson,  J.  M.  Peoples,  and  W.  S.  Byers,  for  the  ap- 
pellee. 

515  MITCHELL,  J.  The  parties  derived  title  in  common, 
tinder  the  will  of  their  father,  in  1835.  In  1895  appellant 
brought  this  action  for  partition  of  the  coal  only,  thereby  ad- 
mitting that  the  surface  of  the  land  was  held  in  severalty;  the 
appellee  defended  on  a  parol  partition  claimed  to  have  been 
made  in  1848.  Both  parties  therefore  agreed  that  there  was  a 
partition,  and  as  it  was  admitted  that  there  had  never  been  any 
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deed  between  them,  the  partition  necessarily  rested  in  parol. 
Appellant,  however,  claimed  that  what  was  done  in  1848  was  a 
temporary  division  of  the  surface  for  convenience  of  working 
only,  which  did  not  include  the  coal,  and  which  was  incomplete, 
but  ripened  into  title  in  severalty  ^^^  as  to  the  surface  by  the 
long-continued  separate  possession  of  the  purparts  taken  under 
it.  Appellee,  on  the  other  hand,  contended  that  it  was  a  com- 
plete and  executed  partition  from  its  date,  and  included  the 
coal  as  well  as  the  surface.  The  difference  as  to  how  the  parti- 
tion of  the  surface  became  effective,  whether  by  virtue  of  the 
agreement  itself  or  only  by  the  subsequent  several  possession, 
is  not  materia],  and  the  only  substantial  question  in  controversy 
was  what  the  partition  included,  the  whole  land,  or  the  surface 
only.  The  learned  judge  below  charged  the  jury  that  there 
could  be  no  parol  severance  of  the  estate  in  the  coal  from  the 
estate  in  the  surface,  and  therefore  if  they  found  there  had  been 
a  partition  at  all,  it  was  a  partition  of  the  whole,  or,  to  use  his 
very  graphic  expression,  if  the  jury  found  that  there  was  a  parol 
partition,  "the  cleaver  of  the  law  severed  the  ownership  from 
the  surface  clear  down  to  the  center  of  the  earth."  This  was 
practically  a  direction  to  find  for  the  defendant,  and  all  the 
assignments  of  -error,  though  taken  to  different  parts  of  the 
charge,  and  in  varied  phrase,  are  based  upon  this  ruling  of  the 
court.  We  are  of  opinion  that  it  was  error.  It  was  settled 
as  early  as  Ebert  v.  Wood,  1  Binn.  216,  2  Am.  Dec.  436,  that  a 
parol  partition  between  tenants  in  common  is  valid  and  con- 
clusive. Chief  Justice  Tilghman  puts  the  decision  mainly  on 
the  ground  of  part  performance,  which  the  English  courts  of 
equity  had  held  to  take  such  contracts  out  of  the  bar  of  the 
statute  of  frauds.  But  another  and  equally  weighty  reason 
might  be  added  from  the  nature  of  tenancy  in  common.  As 
each  tenant  has  not  only  title,  but  joint  and  several  possession 
of  the  whole  and  of  every  part,  the  change  to  a  title  in  severalty 
in  any  specified  part  is  not  such  a  transfer  of  title  to  land  as  is 
within  the  mischief  contemplated  by  the  statute  of  frauds.  This 
reason  was  indicated  in  Mellon  v.  Eeed,  114  Pa.  St.  647,  and 
again  more  fully  in  McKnight  v.  Bell,  135  Pa.  St.  358,  where 
it  is  said  by  our  late  brother  Clark,  "A  partition  which  merely 
severs  the  relation  existing  between  tenants  in  common  in  the 
undivided  whole  and  vests  title  to  a  correspondent  part  in  sev- 
eralty is  not  such  a  sale  or  transfer  of  title  as  will  be  affected  by 
the  statute  of  frauds.  The  reason  of  this  rule  rests  in  this:  that 
the  partition  is  not  an  acquisition  or  purchase  of  land,  nor  is  it 
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in  any  proper  sense  a  transfer  of  the  title  to  land;  it  is  a  mere 
setting  apart  in  severalty  of  the  same  interest  held  in  common, 
^^"^  not  in  other,  but  in  the  same  lands."  The  cases  have  drawn 
the  line  between  a  mere  parol  agreement  to  part,  and  an  agree- 
ment followed  by  acts  of  the  parties  on  the  land  itself,  indicat- 
ing several  possession  taken  in  execution  of  the  agreement.  The 
former  is  inoperative,  but  the  latter  is  valid. 

The  right  of  partition  by  the  parties  is  an  incident  of  owner- 
ship, and,  like  the  right  of  an  owner  in  severalty  to  a  lien,  is  only 
limited  by  such  restraints  as  the  law  has  put  upon  it  in  regard 
to  personal  capacity  and  mode  of  conveyance.  The  statute  of 
frauds  requires  ordinary  conveyances  of  land  to  be  in  writing, 
but,  as  we  have  already  seen,  the  statute  does  not  apply  to 
executed  partitions  between  tenants  in  common.  They  are 
therefore  free,  and  as  they  rest  solely  on  the  agreements  and 
intentions  of  the  owners,  we  see  no  room  for  distinctions  in  re- 
gard to  the  methods  of  partition,  whether  by  vertical  or  by 
horizontal  lines.  There  is  no  difference  in  the  right,  nor  in  any 
other  respect  except  in  facility  of  proof  of  the  intent,  inasmuch 
as  the  ordinary  mode  is  by  vertical  lines,  and  therefore  such  par- 
tition is  more  readily  presumed,  and  acts  done  in  pursuance  of 
it  on  the  surface  are  more  easily  shown.  Horizontal  divisions 
of  land  as  such  are  comparatively  rare,  but  they  are  well  estab- 
lished, and  may  be  made  in  the  same  way  and  subject  to  the 
game  rules  as  any  other  mode,  if  the  parties  so  agree.  Their 
modern  development,  especially  in  this  state,  may  well  account 
for  the  absence  of  cases  in  our  reports,  but  the  principles  on 
which  such  questions  are  to  be  decided  do  not  admit  of  doubt. 
They  are  illustrated  by  the  case  of  Caldwell  v.  Copeland,  37  Pa. 
St.  427,  78  Am.  Dec.  436,  where,  although  the  court  is  treating 
of  a  conveyance  by  deed,  it  said,  "There  is  no  more  reason  why 
mines  in  another's  land,  whether  opened  or  unopened,  may  not 
be  held  by  a  deed,  ....  than  why  land  in  its  most  ordinary 
signification  may  not  be  so  held.  In  other  words,  mines  are 
land,  and  subject  to  the  same  laws  of  possession  and  convey- 
ance." And  the  analogous  right  of  severance  of  the  strata  of 
land  horizontally  by  the  individual  owner  by  acts  as  well  as  by 
deed  is  established  in  Delaware  etc.  Canal  Co.  v.  Hughes,  183  Pa, 
St.  66,  ante,  p.  743,  opinion  filed  since  this  case  was  argued. 

There  was  no  objection  to  the  plaintiff  proving,  if  he  could, 
that  the  partition  was  limited  to  the  surface,  and  that  the  coal 
was  left  in  common.  The  parties  might  make  partition  of  all 
**®  their  land  or  of  any  part  of  it,  and  in  any  manner  they  chose 
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to  agree  upon.  In  Coleman  v.  Coleman,  19  Pa.  St.  100,  57 
Am.  Dec.  641,  the  parties  made  partition  of  their  land  in  1787, 
excepting  out  of  it  the  Cornwall  ore  banks,  which  they  agreed 
should  remain  in  common.  This  court  held  not  only  that  the 
partition  was  valid,  but  that  the  retention  of  the  ore  banks  in 
common  was  part  of  the  consideration  for  the  purparts  in  sev- 
eralty, and  therefore  could  not  be  subject  to  a  new  partition. 

The  ordinary  mode  of  partition  being  of  the  whole  land  by 
vertical  lines,  and  it  being  admitted  that  a  partition  had  been 
made,  the  burden  was  upon  the  plaintiff  to  show  that  it  was 
limited  to  the  surface.  In  plaintiff's  sixth  point  he  asked  the 
court  to  say  that  his  continuing  to  take  coal  after  the  partition, 
even  if  only  permissive,  showed  that  there  never  was  a  fully 
executed  partition  of  the  coal,  and  plaintiff  therefore  must  re- 
cover on  his  written  title.  This  point,  however,  could  not  have 
been  affirmed.  The  execution  of  a  parol  partition  which  is 
required  by  the  cases  means  such  acts  of  the  parties  upon  the 
land  as  show  a  part  performance  of  the  agreement,  sufficient,  as 
suggested  by  Chief  Justice  Tilghman,  supra,  to  bring  it  within 
the  equity  of  enforcement.  The  presumption  from  the  con- 
ceded fact  of  partition  was  that  it  included  the  coal  as  well  as 
the  surface,  that  being  the  usual  method.  On  the  question 
whether  it  did  or  not,  the  plaintiff  was  entitled  to  go  to  the 
jury,  but  he  had  the  burden  of  proof.  An  occasional  use,  such 
as  was  shown  here,  if  the  jury  should  find  it  to  be  permissive 
only,  and  not  in  the  exercise  of  a  right,  would  not  prevent  the 
partition  from  being  executed  in  the  legal  sense,  and  including 
the  coal  as  well  as  the  surface.  It  was  evidence  of  a  claim  of 
right,  but  not  conclusive  either  of  such  right  or  of  the  failure  to 
execute  the  partition. 

The  will  of  John  Boyer  had  no  bearing  on  the  case  except  as 
showing  that  he  had  in  his  mind  the  timber,  coal,  and  limestone 
on  the  tract  as  distinct  elements  to  be  considered  in  the  equal 
division  which  he  directed.  But  his  devise  was  of  the  fee  in 
common,  and  his  devisees  could  divide  in  any  way  they  pleased. 

Nor  had  the  statute  of  limitations  any  bearing  on  the  case. 
The  plaintiff  clearly  never  had  any  possession  of  the  coal  which 
was  either  adverse  or  exclusive,  and  the  surface,  as  already  said, 
was  admitted  by  both  parties  to  be  held  in  severalty.  There  was 
^*®  no  dispute  as  to  the  parol  partition,  and  the  only  contested 
issue  was  what  it  included.  The  jury  should  have  been  instruct- 
ed that  the  parties  had  the  right  to  make  such  partition  as  they 
chose,  either  of  the  whole  land  or  of  the  surface  only,  that  the 
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presumption  was  that  they  parted  the  whole,  but  that  presump- 
tion would  give  way  to  the  intention  of  the  parties,  and  it  was 
for  the  jury  to  determine  from  all  the  evidence  what  the  parties 
intended  to  include  in  the  partition,  and  to  find  a  verdict  that 
would  carry  out  that  intention. 
Judgment  reversed  and  venire  de  novo  awarded. 

PARTITION— PAROL,  BETWEEN  COTENANTS.-A  parol  par- 
tition of  lands  Is  valid:  Murrell  v.  Mandelbaum,  85  Tex.  22;  34 
Am.  St.  Rep.  777.  Such  partition  could  be  made  at  common  law 
between  parceners  and  tenants  in  common:  Monographic  note  to 
Tomlin  v.  Hilyard,  92  Am.  Dec.  121,  on  parol  partition.  A  parol 
partition  made  between  tenants  In  common  by  marking  a  line  of 
division  on  the  ground,  and  followed  by  a  corresponding  separate 
possession.  Is  good,  and  not  within  the  statute  of  frauds:  Brown 
v.  Wheeler,  17  Conn.  345;  44  Am.  Dee.  550;  Wood  v.  Fleet,  36  N.  Y. 
499;  93  Am.  Dec.  528,  and  note;  note  to  Ay  cock  v.  Kimbrough,  10 
Am.  St.  Rep.  748,  749;  but  the  equitable  title  only  passes,  which  by 
adverse  possession  may  ripen  into  a  legal  title:  Nave  v.  Smith,  95 
Mo.  596;  6  Am.  St.  Rep.  79,  and  note.  See  Suttcm  v.  Porter,  119  Mo. 
100;  41  Am.  St  Rep.  645. 


Peppbeday  V,  Citizens'  National  Bank. 

[183  Pennsylvania  Statb,  619.] 

BANKS  AND  BANKING— PRINCIPAL  AND  AGENT.— If  a 
national  bank  voluntarily  acts  as  agent  for  its  depositor  in  the  sale 
of  his  stock  or  securities,  and  accepts  a  check  in  payment  instead 
of  cash,  without  authority  from  him,  and  credits  his  account  with 
the  amount  of  the  check.  It  is  liable  to  him  therefor,  although  such 
check  afterward  proves  worthless,  and  the  bank  exercises  due  dili- 
gence in  attempting  to  collect  it. 

BANKS  AND  BANKING— PRINCIPAL  AND  AGENT— VOL- 
UNTARY PAYMENT.— If  a  bank  acts  as  agent  for  its  depositor  In 
a  sale  of  his  securities  and  accepts  a  check  instead  of  cash  in  pay- 
ment, without  authority  from  him,  notifying  him  of  the  deposit  of 
such  check  to  his  credit,  and  afterward  paying  his  check  for  the 
amount  so  received,  such  payment  is  voluntary  and  cannot  be  re- 
called by  the  bank,  although  the  check  received  by  It  subsequently 
proves  to  be  worthless,  and  it  uses  due  diligence  in  attempting  to 
collect  It. 

P.  H.  Gaither,  G.  H.  Albert,  A.  H.  Bell,  and  C.  E.  Woods,  for 
the  appellant. 

J.  B.  Head  and  J.  S.  Moorhead,  for  the  appellee. 

*^2i  GREEN,  J.  If  the  plaintiff  had  been  the  owner  of  the 
check  in  question,  and  had  deposited  it  with  the  defendant  bank 
for  collection,  it  may  be  conceded  that  the  bank  would  not  have 
been  liable  for  nonpayment  of  the  check.  While  the  course  and 
the  process  **^*  of  collection  were  rather  slow,  it  was  still  within 
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the  limits  of  ordinary  bank  usage,  and  we  think  a  charge  of 
negligence  could  not  have  been  established.  But  the  trouble 
with  the  case  is  that  there  were  no  such  facts  in  it.  The  plain- 
tifE  was  not  the  owner  of  the  check,  and  he  did  not  deposit  it 
for  collection.  The  check  was  drawn  to  the  order  of  the  de- 
fendant and  was  therefore  the  property  of  the  defendant. 
It  might  do  with  it  as  it  chose.  The  liability  of  the  defend- 
ant to  the  plaintiff  was  not  a  liability  on  the  check,  or  for 
any  use  the  defendant  did  make  or  could  make  of  it.  The 
check  was  the  exclusive  property  of  the  defendant;  the  plain- 
tiff had  no  interest  in  it  whatever.  In  order  that  the  plaintiff 
might  become  its  owner,  it  would  have  been  necessary  for  the 
defendant  to  indorse  it,  so  as  to  make  it  payable  to  the  plaintiff's 
order.  Even  if  the  plaintiff  had  received  the  physical  custody 
of  the  check  by  delivery  of  its  corpus  to  him,  he  could  not  have 
deposited  it  in  the  defendant's  bank  for  collection  without  the 
indorsement  of  it  by  the  defendant  to  his  order,  or  in  blank. 
But  there  were  no  facts  of  that  character  in  the  case.  The  bank 
never  delivered  the  check  to  the  plaintiff,  nor  did  it  deposit  the 
check  to  the  credit  of  the  plaintiff's  account.  It  assumed  it 
itself,  and  of  course  assumed  the  collection  of  it.  The  plaintiff, 
as  a  matter  of  fact,  had  nothing  whatever  to  do  with  the  check. 
He  had  no  right,  title,  or  interest  in  it,  and  he  was  never  placed 
in  such  a  position  by  the  bank  that  he  could  possibly  have  exer- 
cised any  claim  of  dominion  or  ownership  or  interest  of  any 
kind  in  it.  Moreover,  the  defendant  still  has  the  check.  It  has 
never  delivered  or  tendered  it  to  the  plaintiff,  and  hence  if  it  had 
received  the  check  from  the  plaintiff  in  regular  course  it  would 
have  been  liable.  In  Fifth  Nat,  Bank  v.  Ashworth,  123  Pa.  St. 
212,  Mr.  Justice  Paxson,  delivering  the  opinion,  said:  "It  is 
safe  to  say,  as  a  general  rule,  that  when  a  bank  receives  a  check 
from  one  of  its  depositors  for  collection,  it  must  return  hira 
the  check  or  the  money." 

The  present  action  is  brought  by  the  plaintiff,  as  a  depositor 
in  the  defendant  bank,  to  recover  the  amount  of  his  deposit, 
five  hundred  and  sixteen  dollars  and  eighty-six  cents,  standing 
to  his  credit  on  the  books  of  the  bank,  after  the  refusal  of  the 
bank  to  pay  his  check  for  that  amount  on  December  27,  1895. 
The  defendant  company  refuses  to  pay  the  money  because  it 
says  that,  owing  to  a  transaction  which  it  ^^^  had  with  the 
plaintiff,  it  had  received  from  the  plaintiff  fifty-one  shares  of 
the  capital  stock  of  the  Pennsylvania  Railroad  Company,  to  be 
Bold  for  his  account  and  upon  his  direction.    That  it  had  sent 
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the  certificates  of  stock  to  a  firm  of  brokers,  L.  H.  Taylor  &  Co., 
in  Philadelphia,  where  they  remained  until,  on  December  17, 
1895,  the  plaintiff  directed  the  defendant  to  sell  twenty  shares  of 
the  stock  at  the  best  market  price  on  December  18th  or  19th. 
This  order  was  communicated  to  the  brokers  by  the  bank,  and 
on  December  18th  the  brokers  reported  that  they  had  sold  the 
etock.  On  December  20th  the  defendant  received  from  the 
brokers  their  check  on  a  Philadelphia  bank,  payable  to  the  or- 
der of  the  defendant  bank,  for  one  thousand  and  seventy-three 
dollars  and  seventy-five  cents.  It  then  credited  the  plaintiff's 
account  on  its  books,  and  sent  the  check  with  other  checks  to 
Second  National  Bank  of  Pittsburg,  for  collection,  for  the  ac- 
count of  the  defendant  bank.  On  December  Sith  it  received 
a  telegram,  which  announced  the  assignment  of  Taylor  &  Co.  of  \ 
Philadelphia,  and  on  December  27th  the  check  came  back  pro-  , 
tested.  It  charged  back  on  the  plaintiff's  account  the  amount 
of  the  check  and  protest,  and  thus  reduced  the  amount  of  his 
credit  so  that  his  account  was  overdrawn.  It  claims  that  it 
was  relieved  of  liability  for  the  loss  on  the  Taylor  check,  and 
might  lawfully  charge  the  plaintiff's  account  with  this  loss. 
The  question  at  once  arises.  What  was  the  true  legal  relation 
between  the  plaintiff  and  defendant  as  to  this  particular  transac- 
tion? It  is  perfectly  clear  that  it  is  not  a  relation  of  depositor 
with  the  bank.  The  plaintiff  never  having  had  the  check,  never 
deposited  it  with  the  defendant.  It  is  true  the  defendant  cred- 
ited the  plaintiff's  account  with  the  amount  of  the  check  when  it 
received  it.  It  thus  made  itself  debtor  to  him  for  the  amount 
credited.  This  it  had  a  perfect  right  to  do,  and  the  plaintiff 
had  a  perfect  right  to  accept  the  credit  and  draw  against  it. 
When  the  bank  gave  the  credit  to  the  plaintiff,  it  of  course  as- 
sumed that  the  check  would  be  paid,  as  it  had  a  right  to  do,  but 
does  it  follow  that  when  the  check  was  dishonored  several  days 
later,  on  presentation,  the  defendant  had  a  lawful  right  to  charge  f 
back  the  loss  to  the  plaintiff's  account?  As  has  already  been 
said,  if  the  check  had  belonged  to  the  plaintiff  and  had  been 
deposited  by  him,  the  bank  would  probably  not  have  been 
chargeable  with  the  commercial  negligence  which  imposes  lia- 
bility on  that  ground  upon  such  institutions.  ^^'^  But  is  it  per- 
fectly clear  that  such  was  not  the  legal  relation  of  the  plaintiff 
and  defendant,  and  hence  the  rule  which  would  or  might  have 
exempted  the  bank  from  liability  as  a  consequence  of  such  a  re- 
lation has  no  application,  and  cannot  be  invoked  by  the  bank. 
What,  then,  was  their  true  legal  relation?    The  bank  voluntarily 
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undertook  to  sell  the  plaintifE's  stock  at  kis  request.  But  in 
60  doing  it  was  not  exercising  any  function  which  pertained  to  it 
as  a  bank.  It  is  no  part  of  the  business  of  a  national  bank  to 
engage  in  the  selling  of  stocks  for  anybody.  It  was  a  transac- 
tion outside  of  its  regular  banking  business,  and  not  within  its 
chartered  powers.  This  being  so,  when  the  bank  received  the 
stock  from  the  plaintiff,  and  agreed  to  sell  it,  it  could  only  be 
understood  to  assume  the  relation  of  agent  for  the  plaintiff  as 
principal,  in  that  particular  transaction.  When  it  sold  the  stock 
it  was  acting  as  his  agent,  and  became  subject  to  whatever  rules 
of  law  are  applicable  to  that  relation.  Of  course,  acting  in  that 
capacity,  it  could  sell  as  any  other  agent,  and  would  be  respon- 
sible for  its  acts  as  any  other  agent. 

In  the  case  of  Fifth  Nat.  Bank  v.  Ashworth,  123  Pa.  St.  212, 
above  refen-ed  to,  the  transaction  in  question  was  in  the  line  of 
ordinary  banking  business,  yet  the  defendant  bank  was  held  lia- 
ble, simply  because,  in  collecting  its  customer's  check,  it  took  a 
cashier's  check  for  the  check  deposited  instead  of  taking  cash. 
The  action  was  by  a  depositor  against  a  bank  with  which  he  had 
deposited  a  check  for  two  thousand  six  hundred  and  twenty-two 
dollars  and  twenty-five  cents  on  the  Penn  bank.  The  check 
was  presented  next  day  through  the  clearing-house,  but  the 
Penn  bank  had  then  closed  its  doors  and  the  check  was  protested. 
A  few  days  later  the  Penn  bank  resumed  operations,  and  was 
open,  and  doing  business  on  the  day  following.  On  that  day 
the  check  was  again  presented,  together  with  some  other  checks, 
by  the  defendant  bank,  and  in  exchange  for  them  all  a  cashier's 
check  of  the  Penn  bank  was  given  to,  and  received  by,  the  de- 
fendant bank.  The  Penn  bank  was  paying  all  checks  presented. 
The  cashier's  check  was  deposited  by  the  defendant  bank  with 
another  bank  through  which  it  cleared,  but  on  the  next  business 
day,  which  was  Monday  following  the  Saturday  on  which  the 
cashier's  check  was  given,  the  Penn  bank  again  closed  its  doors, 
and  the  cashier's  check  was  not  paid.  On  these  facts  we  held 
the  defendant  bank  responsible  to  the  plaintiff  for  the  loss. 
Paxson,  J.,  further  said:  "It  is  equally  clear  that  if  the  collect- 
ing bank  '^^^  surrenders  the  check  to  the  bank  upon  which  it 
is  drawn,  and  accepts  a  cashier's  check,  or  other  obligation  in 
lieu  thereof,  its  liability  to  its  depositor  is  fixed,  as  much  so  as 
if  it  had  received  the  cash.  It  has  no  right,  unless  specially  au- 
thorized to  do  so,  to  accept  anything  in  lieu  of  money:  Citing^ 
Merchants'  Nat.  Bank  v.  Goodman,  109  Pa.  St.  422,  58  Am. 
Eep.  728,  and  several  other  eases.    We  need  not  discuss  the 
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question  whether  the  defendant  failed  to  exercise  due  diligence 
in  not  sending  the  dishonored  check  through  the  clearing-house 
on  Saturday.  That  it  could  have  been  done,  and  was  done  by 
some  other  parties,  distinctly  appears  by  the  evidence,  and  is  not 
<iisputed.  We  think  the  defendant  bank  fixed  its  liability  by 
surrendering  the  check  to  the  Penn  bank  and  accepting  the 
cashier's  or  teller's  check  of  that  bank.  As  between  the  de- 
fendant and  its  depositor,  this  amounted  to  payment.  The 
plaintiff  has  neither  his  check  nor  his  money."  With  how  much 
more  force  do  these  remarks  apply  to  the  present  case.  Here 
the  defendant  accepted  the  check  of  Taylor  &  Co.  in  payment 
for  the  stock,  when  it  had  no  legal  right  to  accept  anything  but 
money.  It  credited  the  plaintiff's  account  with  the  amount  of 
the  check,  and  thereby  assumed  it  to  be  that  much  cash.  It 
might  have  notified  the  plaintiff  that  it  had  received  the  check, 
and  delivered  it  to  him,  or  held  it  for  collection  before  credit- 
ing his  account.  If  he  had  accepted  it  as  cash  the  bank  would 
have  been  exonerated,  or  if  he  had  agreed  it  might  hold  it  for 
collection  before  giving  him  credit,  and  had  used  due  diligence 
in  its  collection,  it  probably  could  not  have  been  held  liable. 
But  neither  of  these  things  was  done;  on  the  contrary,  it  as- 
sumed it  as  cash  and  so  treated  it  in  its  dealing  with  the  plain- 
tiff. We  do  not  see  how  it  can  be  relieved  from  responsibility. 
In  the  case  of  Merchants'  Nat.  Bank  v.  Goodman,  109  Pa.  St. 
422,  58  Am.  Hep.  728,  we  held  that  a  bank  which  had  received 
for  collection  from  a  depositor  a  check  on  another  bank,  and  had 
sent  the  check  to  the  bank  on  which  it  was  drawn,  and  had  re- 
ceived from  that  bank  a  draft  on  some  other  bank  which  was  not 
paid,  was  liable  to  its  depositor  for  the  check  he  had  deposited. 
It  was  claimed  that  there  was  no  negligence,  because  the  usual 
course  of  business  was  followed.  But  we  held  this  was  hot  suf- 
ficient. The  court  below  said,  and  we  aifirmed  it:  "The  defend- 
ant assumed  the  responsibility  of  sending  the  evidence  of  the 
plaintiff's  right  to  have  the  money  for  which  it  called  collected 
for  °^^  their  benefit,  to  the  bank  which  was  expected  to  make 
payment.  Not  obtaining  the  money,  but  a  worthless  draft,  in 
return,  the  defendant,  treating  the  check  as  not  paid,  charged 
the  amount  of  it  back  to  the  plaintiff's  account,  and  when  they 
called  for  the  check,  as  the  best  evidence  of  their  right  to  recover 
against  the  maker,  they  are  informed,  'The  check  you  call  for 
cannot  be  returned;  it  was  paid,  charged  to  the  drawer's  account, 
and  canceled.* "  We  held  the  same  doctrine  in  Hazlett  v.  Com- 
mercial Nat.  Bank,  132  Pa.  St.  118, 
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That  an  agent  for  sale  has  no  power  to  receive  anything  but 
money  in  payment  is  too  familiar  a  rule  to  require  the  citation 
of  authorities  to  support  it.  A  single  reference  to  one  of  our 
most  recent  decisions,  where  the  subject  is  reviewed,  will  suf- 
fice: Paul  V.  Grimm,  165  Pa.  St.  139;  44  Am.  St.  Eep.  648. 

We  cannot  see  how  this  case  can  be  decided  upon  the  question 
whether  the  bank  used  due  diligence  in  collecting  the  check  of 
Taylor  &  Co.  It  never  was  the  property  of  the  plaintiff.  He 
did  not  deposit  it,  and  had  nothing  to  do  with  it.  The  defend- 
ant received  it,  owned  it,  held  it,  still  holds  it,  and  never  even 
tendered  it  to  the  plaintiff.  The  bank  treated  it  as  cash  on  its 
own  responsibility,  and  credited  the  plaintiff's  account  with  the 
amount  of  it.  We  know  of  no  principle  upon  which  it  can 
charge  back  to  him  a  check  which  he  never  saw,  never  owned, 
mever  had  any  interest  in,  and  upon  which  his  name  never  did 
and  does  not  now  appear,  either  as  drawer,  payee,  indorser,  or 
in  any  other  manner  whatever.  The  assignments  of  error  are 
dismissed. 

It  is  perfectly  manifest  that  if  the  bank  had  paid  to  the  plain- 
tiff in  bank  notes  the  amount  of  the  check,  and  he  had  put  them 
in  his  pocket  and  gone  about  his  business,  the  bank  could 
never  have  recovered  back  the  money.  It  could  pay  him  the 
money  if  it  chose,  and  he  could  receive  it  in  good  conscience. 
That  being  so,  he  could  keep  it,  and  could  not  be  compelled  to 
repay  it.  The  law  upon  that  subject  is  without  question.  The 
payment  would  be  voluntary  on  the  part  of  the  bank,  and  being 
such,  the  plaintiff  could  conscientiously  receive  it,  and  he  could 
thereafter  retain  it.  Now,  it  so  happens  that  the  actual  facts 
make  out  just  such  a  case.  When  the  bank  received  the  check 
and  credited  the  plaintiff's  account,  it  gave  him  notice  to  that 
effect,  and  thereupon  he  drew  a  check  for  sixteen  hundred  dol- 
lars against  his  **^''  account,  which  included  the  whole  amount 
of  the  sum  credited,  and  six  hundred  dollars  besides,  and  when 
the  check  was  presented  the  bank  paid  it.  It  was  not  until  after 
this  that  it  charged  back  the  credit  against  the  account.  This, 
it  is  very  clear,  it  could  not  do  without  his  consent. 
Judgment  affirmed. 

MITCHELL,  J.,  dissenting.  As  to  the  stock,  the  bank  was  a 
mere  agent  for  transmission  and  sale,  not  responsible  for  any- 
thing but  negligence,  of  which  there  is  no  evidence.  This  is 
conceded.  In  the  ordinary  course  of  business  the  bank  received 
the  check  for  the  proceeds  of  the  sale  of  stock,  and  of  course  its 
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title  to  the  check  was  only  as  agent  for  the  real  owner,  the  plain- 
tiff. Treating  the  check  as  money,  also  in  the  ordinary  course 
of  its  business,  the  bank  passed  the  amount  to  the  credit  of  the 
plaintiff  in  his  account.  It  is  said  in  the  opinion  of  the  court 
that  it  is  clear  that  as  to  the  check  the  relation  of  depositor  did 
not  exist.  But  with  great  respect  for  my  brethren  who  so  hold, 
I  think  it  perfectly  clear  that  that  was  the  exact  relation.  The 
bank  treated  the  check  as  money  of  its  depositor,  credited  it  in 
his  deposit  account,  so  notified  him,  and  he  ratified  and  assented 
to  its  action  by  drawing  against  the  sum.  It  is  the  basis  of  the 
alleged  balance  of  deposit  in  his  favor,  for  which  this  suit  is 
brought.  Without  that  check  as  part  of  his  deposit  account  he 
has  no  such  balance;  his  account  is  overdrawn.  When  the  check 
came  back  unpaid  the  bank  charged  it  up  against  its  depositor 
to  offset  the  formal  credit  which  had  been  given  him  for  it. 
This  it  had  the  right  to  do,  just  as  if  it  had  credited  him  with  a 
deposit  of  one  thousand  dollars  in  bank  notes  or  gold  coin  which 
later  were  found  to  be  counterfeit. 

It  is  also  said  that  the  bank  still  has  the  check,  and  has  not 
delivered  it  to  plaintiff.  He  refused  it.  When  he  was  notified 
that  it  had  come  back,  he  said  peremptorily  he  had  nothing  to 
do  with  it.  In  this  he  was  wrong.  It  was  the  basis  of  a  credit 
to  which  he  was  not  entitled,  and  on  which  he  should  not  be 
permitted  to  recover. 

Williams  and  Fell,  J  J.,  join  in  this  dissent. 

BANKS  AS  AGENTS— LIABILITIES.— A  very  Important  part 
of  the  business  of  every  bank,  whether  private  or  incorporated, 
consists  of  acting  as  an  agent  or  bailee  for  its  customers,  and  It 
argues  much  for  the  skill  and  fidelity  with  which  this  business  haa 
usually  been  transacted,  that  it  has  not  yet  given  rise  to  sufficient 
litigation  to  fully  settle  the  law  upon  the  subject,  and  to  determine 
beyond  further  controversy  the  measure  of  care  due  from  banks  and 
their  officers  and  agents,  and  the  extent  of  the  liability  of  the  banks 
for  the  negligence  or  want  of  fidelity  of  such  officers  or  agenta: 
Monographic  note  to  Isham  v.  Post,  38  Am.  St.  Rep.  773,  on  the  care 
required  of  bankers  acting  as  agents  or  bailees. 
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Estate  op  Stull. 

(183  Pennsylvania  State,  625.] 

MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES 
—CONFLICT  OF  LAWS.— If,  under  a  statute  providing  that  a  wife 
or  husband  who  shall  have  been  guilty  of  adultery,  shall  not  marry 
the  person  with  whom  it  was  committed  during  the  life  of  the 
former  husband  or  wife,  a  husband,  after  being  divorced  from  his 
wife,  in  the  state  where  such  statute  is  in  force  on  the  ground  of 
adultery  with  a  woman  domiciled  therein,  goes  into  another  state 
and  marries  his  paramour,  such  marriage  being  there  valid,  and  they 
immediately  return  to  their  former  domicile,  the  second  marriage 
is  void  in  the  state  having  the  prohibition,  and  the  second  wife 
is  not  entitled  to  administer  upon  the  husband's  estate  while  the 
first  wife  survives. 

MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES 
—CONFLICT  OF  LAWS.— If  a  man  and  woman,  citizens  of  the 
same  state,  and  subject  to  an  absolute  statutory  prohibition  against 
entering  into  a  marriage  contract  which  is  against  good  morals, 
leave  their  domicile  and  enter  another  state  where  marriage  be- 
tween them  is  not  prohibited,  and  there  marry  for  the  express  pur- 
pose of  evading  the  law  of  their  domicile,  such  marriage  is  void  in 
the  state  having  the  prohibition. 

MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES 
—CONFLICT  OF  LAWS.— Persons  domiciled  in  one  state,  where 
marriage  between  them  is  absolutely  prohibited,  cannot  evade  its 
laws  and  policy  by  going  to  another  state,  and  there  marrying,  and 
then  returning  to  the  home  state  to  reside.  Such  marriage  is  void 
in  the  latter  state, 

R.  W.  Irwin,  for  the  appellant. 

B.  Crumrine  and  E.  E.  Cnimrine,  for  the  appellee. 

®^®  GREEN,  J.  The  question  at  issue  in  this  case  arises 
upon  the  application  of  a  woman,  claiming  to  have  been  the  law- 
ful wife  of  the  decedent  at  the  time  of  his  death,  to  have  letters 
of  administration  upon  his  estate  granted  to  her.  The  letters  i 
were  refused  by  the  register  and  orphans'  court,  on  the  ground 
that  the  petitioner  was  not  the  lawful  wife  of  the  decedent,  and 
hence  was  not  entitled  to  them.  Briefly,  the  facts  were  that  the 
decedent,  Richard  H.  Stull,  was  married  to  Hannah  M.  Lewis, 
who  still  survives.  In  February,  1894,  the  wife  obtained  a  de- 
cree of  absolute  divorce  from  him  on  the  ground  that  he  had 
committed  adultery  with  one  Ada  Widdup.  On  April  5,  1894, 
the  decedent  and  the  said  Ada  Widdup,  both  being  citizens  and 
inhabitants  of  Pennsylvania,  went  to  Cumberland,  in  the  state 
of  Maryland,  and  were  there  united  in  marriage.  They  at  once 
returned  to  Pennsylvania  and  there  lived  and  cohabited  as  man 
and  wife  on  the  farm  of  the  decedent  in  Washington  county, 
until  his  death,  on  June  11,  1895.  They  had  no  children,  but 
there  was  one  child,  a  son,  Samuel  A.  Stull,  by  the  first  marriage. 
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It  was  admitted  and  found  in  the  court  below,  and  is  now  con- 
-ceded  on  the  argument  in  this  court,  that  tte  decedent  and  Ada 
Widdup,  his  paramour,  with  whom  he  had  committed  adultery, 
went  into  Maryland  to  be  there  married,  for  the  express  purpose 
■of  evading  the  law  of  Pennsylvania,  which  prohibits  a  marriage 
with  the  paramour  during  the  life  of  the  injured  wife  or  hus- 
band. It  is  also  conceded  that  by  the  law  of  Maryland  there  is 
no  such  prohibition,  and  that  under  that  law  the  marriage  was 
lawful.  ^^"  The  question  arising  is.  Was  the  applicant  the  law- 
ful wife  of  the  decedent  at  the  time  of  his  death?  She  subse- 
quently married  one  Morehouse,  and  now  bears  his  name.  Our 
act  of  March  13,  1815  (Purdon's  Digest,  688,  pi.  29,  sec.  9),  pro- 
vides as  follows:  "The  wife  or  husband  who  shall  have  been 
guilty  of  the  crime  of  adultery  shall  not  marry  the  person  with 
whom  the  said  crime  was  committed,  during  the  life  of  the  for- 
mer wife  or  husband;  but  nothing  herein  contained  shall  be  con- 
strued to  extend  to  or  affect,  or  render  illegitimate,  any  of  the 
children  born  of  the  body  of  the  wife  during  coverture."  Sec- 
tion 10  disables  a  guilty  wife  who  after  the  divorce  cohabits 
with  her  paramour  from  alienating  any  of  her  lands  and  tene- 
ments, and  avoids  such  conveyances  if  made. 

By  the  ninth  section  it  will  be  perceived  there  is  an  absolute 
prohibition  of  any  subsequent  marriage  between  the  guilty  per- 
son and  the  paramour  during  the  life  of  the  former  wife  or  hus- 
band. It  forbids  the  marriage  relation  to  be  contracted  in  the 
most  general  terms.  The  guilty  party  "shall  not  marry  the  per- 
son with  whom  the  said  crime  was  committed."  A  personal  in- 
capacity to  marry  is  imposed.  The  necessary  meaning  of  this 
language  is  that  they  shall  not  marry  at  all,  in  any  circumstan- 
ces, or  at  any  time,  or  any  place,  so  long  as  the  injured  party  ia 
living.  So  far  as  the  purpose  and  meaning  of  this  statute  are 
concerned  it  is  of  no  consequence  where  such  subsequent  prohib- 
ited marriage  takes  place.  The  relation  itself  is  absolutely  pro- 
hibited, and  hence  is  within  the  operative  words  of  the  statute, 
without  any  reference  as  to  where  the  marriage  occurs. 

It  is  now  necessary  to  notice  the  other  environments  which 
affect  the  case.  Both  tlie  parties  to  the  prohibited  marriage 
were  citizens  of  Pennsylvania,  domiciled  on  her  territory,  both 
before  and  after  the  marriage,  and  were  only  absent  long  enough 
to  have  the  ceremony  performed.  They  continued  to  reside 
together  in  Pennsylvania  until  the  death  of  the  husband.  The 
woman  resides  here  still.  She  never  acquired  any  rights  as  an 
inhabitant  of  the  state  of  Maryland,  and  can  and  does  not  now 
claim  any  right  of  that  character.     She  is  now  claiming,  not 
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only  the  protection  of  our  law,  but  a  special  privilege  and  right, 
accorded  only  to  lawful  wives  under  the  intestate  law  of  Penn- 
Bylvania,  to  wit,  the  right  to  have  administration  of  the  estate 
*^®  of  her  alleged  husband.  In  this  respect  the  case  is  different 
from  many  of  the  cases  cited  in  the  paper  books,  and  the  differ- 
ence is  against  her  claim.  Here,  she,  being  now  and  at  all  times 
a  citizen  of  Pennsylvania,  subject  at  all  times  to  its  laws  and  its 
policies,  having  committed  a  direct  and  positive  violation  of  one 
of  those  laws  which  relates  to,  and  immediately  affects,  the  very 
application  she  now  makes,  solicits  a  decree  from  an  orphans* 
court  of  Pennsylvania,  giving  her  property  rights  and  a  right  of 
administration,  on  the  specific  ground  that  she  acquired  those 
rights,  if  she  acquired  them  at  all,  in  consequence  of  a  violation 
of  the  law  of  Pennsylvania.  And  she  asks  this  decree,  as  she 
only  can  ask  it,  by  the  importation  and  actual  enforcement  of 
the  law  of  a  foreign  state,  within  our  own  territory,  and  in  our 
own  judicature,  when  that  law  is  contrary  to  the  express  terms 
of  our  own  law  and  contrary  to  the  manifest  and  settled  policy 
of  our  commonwealth.  Moreover,  it  is  expressly  conceded  that 
the  parties  left  the  territory  of  Pennsylvania  and  entered  that 
of  Maryland  for  the  very  purpose  of  evading  the  law  of  Penn- 
sylvania which  prohibited  their  marriage.  We  do  not  think 
that  any  of  the  cases  cited  for  the  appellant  contains  so  many 
elements  of  invalidity  as  this. 

There  is  no  question  as  to  the  general  rule  that  a  marriage 
which  is  valid  by  the  law  of  the  place  where  it  is  solemnized  is 
valid  everywhere.  Of  course,  even  this  general  rule  has  its  ex- 
ceptions where  the  particular  marriage  is  contrary  to  good  mor- 
als or  public  policy,  or  to  the  positive  statutes  of  the  country 
where  it  is  sought  to  be  enforced.  But  where  a  man  and  woman, 
citizens  of  the  same  state,  and  subject  to  an  absolute  statutory 
prohibition  against  entering  into  a  marriage  contract  which  is 
against  good  morals  and  contrary  to  public  policy,  leave  their 
domicile  and  enter  another  for  the  express  purpose  of  violating 
the  law  of  their  domicile  in  this  respect,  the  case  is  highly  ex- 
ceptional, and  the  great  weight  of  authority  is  against  the  valid- 
ity of  such  a  marriage  in  the  place  of  their  domicile.  There 
have  been  conflicting  decisions  upon  the  question,  but  very  few 
of  them  sustain  the  validity  of  the  relation  where  it  has  been  as- 
sumed for  an  intended  evasion  of  the  law  of  the  domicile  and  is 
contrary  to  good  morals.  The  fact  of  such  an  intended  evasion 
has  been  repeatedly  recognized  as  the  basis  of  invalidity,  when 
otherwise  validity  would  have  been  declared.     Thus,  in  a  noted 
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^^^  case  in  Tennessee  (Pennegar  v.  State,  87  Tenn.  244,  10  Am. 
St.  Eep.  648),  decided  in  1889,  where  the  same  question  pre- 
cisely as  in  this  case  was  raised,  to  wit,  a  marriage  in  Alabama 
between  a  man  and  woman  domiciled  in  Tennessee,  who  had 
been  guilty  of  adultery,  and,  after  a  divorce  had  been  obtained 
in  Tennessee  on  that  ground,  the  guilty  husband  and  his  para- 
mour went  to  Alabama  and  were  married,  and  at  once  returned 
to  Tennessee.  They  were  indicted  in  Tennessee  for  lewdness, 
and  were  convicted  and  sentenced,  and  appealed  to  the  supreme 
court,  claiming  that  the  marriage  being  lawful  in  Alabama  must 
be  held  lawful  in  Tennessee.  In  the  latter  state  the  statute  pro- 
hibited such  marriages  in  almost  the  words  of  our  own  act  of 
1815,  to  wit:  "When  a  marriage  is  absolutely  annulled  the  par- 
ties shall  be  severally  at  liberty  to  marry  again;  but  a  defendant 
who  has  been  guilty  of  adultery  shall  not  marry  the  person  with 
whom  the  crime  was  committed,  during  the  life  of  the  former 
husband  or  wife."  In  an  elaborate  opinion  the  supreme  court 
sustained  the  sentence  and  held  the  Alabama  marriage  to  be 
void  in  Tennessee.  In  view  of  the  close  analogy  of  the  case 
to  the  one  we  are  considering,  some  citations  from  the  opinion 
will  be  appropriate.  "The  marriage  being  prohibited  by  stat- 
ute is  void  if  solemnized  in  this  state Does  the  rule  that 

a  marriage  valid  where  solemnized  is  valid  everywhere  make 
the  second  marriage  in  Alabama  in  this  case  valid?  ....  Mar- 
riage is  an  institution  recognized  and  governed  to  a  large  degree 
by  international  law  prevailing  in  all  countries,  and  constitut- 
ing an  essential  element  in  all  earthly  society.  The  well-being 
of  society,  as  it  concerns  the  relation  of  the  sexes,  the  legitimacy 
of  offspring,  and  the  disposition  of  property  alike  demands  that 
one  state  or  nation  shall  recognize  the  validity  of  marriages  had 
in  other  states  or  nations  according  to  the  laws  of  the  latter^ 
unless  some  positive  statute  or  pronounced  public  policy  of  the 
particular  state  demands  otherwise/'  The  opinion  further  holds 
that  the  rule  that  a  marriage  valid  where  solemnized  is  valid 
everywhere  has  its  exceptions,  to  wit:  "1.  Marriages  which  are 
deemed  contrary  to  the  law  of  nature  as  generally  recognized  in 
christian  countries;  2.  Marriages  which  the  local  lawmaking 
power  has  declared  shall  not  be  allowed  any  validity,  either  in 

express  terms  or  by  necessary  implication This  (second) 

class  may  be  subdivided  into  two  classes:  (a)  Where  **^^  the 
statutory  prohibition  relates  to  form  of  ceremony  and  quali- 
fication, it  is  held  that  compliance  with  the  law  of  the  place 
of  marriage  is  sufficient,  and  its  validity  will  be  recognized,  not 
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only  in  other  states  generally,  but  in  the  state  of  domicile  of  the 
parties,  even  where  they  have  left  their  own  state  to  marry  else- 
where for  the  purpose  of  avoiding  the  laws  of  their  domicile; 
(b)  Cases  which,  prohibited  by  statute,  may  or  may  not  embody 
-distinctive  state  policy  as  affecting  the  morals  or  good  order  of 

society Each  state  or  nation  has  ultimately  to  determine 

for  itself  what  statutory  inhibitions  are  by  it  intended  to  be  im- 
perative, as  indicative  of  the  decided  policy  of  the  state  con- 
cerning the  morals  and  good  order  of  society  to  that  degree 
which  will  render  it  proper  to  disregard  the  jus  gentium  of 
Valid  where  solemnized,  valid  everywhere/  ....  If,  as  we  have 
seen,  the  statutory  inhibition  relates  to  matters  of  form,  of  cere- 
mony, and  in  some  respects  to  qualification  of  the  parties,  the 
courts  would  hold  such  valid  here;  but  if  the  statutory  prohi- 
bition is  expressive  of  a  decided  state  policy  as  a  matter  of  mor- 
iils,  the  courts  must  adjudge  the  marriage  void  here  as  contra 

bonos  mores Now,  believing,  as  we  do,  that  the  statute 

in  question,  which  we  are  called  upon  to  construe  in  the  case 
at  bar,  is  expressive  of  a  decided  state  policy  not  to  permit  the 
sensibilities  of  the  injured  and  innocent  husband  or  wife,  who 
has  been  driven  by  the  adultery  of  his  or  her  consort  to  the 
necessity  of  obtaining  a  divorce,  to  be  wounded,  or  the  public 
decency  to  be  affronted,  by  being  forced  to  witness  the  contin- 
ued cohabitation  of  the  adulterous  pair,  even  under  the  guise 
of  a  subsequent  marriage  performed  in  another  state  for  the 
purpose  of  evading  our  statute,  and  believing  that  the  moral 
sense  of  the  community  is  shocked  and  outraged  by  such  an 
exhibition,  we  will  not  allow  such  parties  to  shield  themselves 
behind  a  general  rule  of  the  law  of  marriage,  the  wisdom  and 
perpetuity  of  which  depends  as  much  upon  the  judicious  ex- 
ceptions thereto  as  upon  the  inherent  right  of  the  rule  itself." 
The  foregoing  reasoning  is  satisfactory  to  us.  It  invokes 
practically  three  distinct  ideas,  to  wit:  1.  That  a  foreign  mar- 
riage is  contrary  to  the  positive  statute  of  the  domicile;  2.  That 
it  is  contrary  to  the  public  policy  of  the  government  of  the 
■domicile,  in  that  it  offends  against  the  prevailing  sense  of  good 
morals  among  the  people  there  dwelling;  and  3.  It  was  con- 
tracted **"**  for  the  express  purpose  of  evading  the  positive  law 
of  the  domicile,  and  it  is  therefore  to  be  regarded  as  a  fraud 
upon  the  government  and  people  of  the  domiciliary  residence. 
The  combination  of  these  three  objections  seems  to  be  most  fa- 
tal to  the  validity  of  the  marriage  thus  contracted.  The  writer 
is  disposed  to  regard  each  one  of  them  as  fatal.    Instances  of 
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invalidity  from  each  source  in  other  matters  than  foreign  mar- 
riages are  not  at  all  uncommon,  but  it  is  not  necessary  to  pur- 
sue them  in  the  books,  as  it  would  involve  unnecessary  labor 
and  space.  There  is  abundant  authority  for  their  application 
in  the  marriage  cases.  Perhaps  the  most  conspicuous  case  of 
the  effect  of  mere  statutory  prohibition  is  the  Sussex  Peerage 
case,  11  Clark  &  P.  85,  which  prohibited  any  marriage  of  any 
descendant  of  King  George  II  without  the  previous  consent  of 
the  king.  A  marriage  having  been  contracted  at  Kome  be- 
tween a  son  of  George  II  and  a  lady  who  was  a  British  subject, 
without  the  royal  consent,  a  question  arose  as  to  the  validity 
of  this  marriage,  which  was  submitted  to  the  judges  of  the  house 
of  lords.  Chief  Justice  Tindal,  delivering  the  opinion,  said: 
"The  statute  in  question  does  not  enact  an  incapacity  to  con- 
tract marriage  within  one  particular  country  and  district  or  an- 
other, but  to  contract  matrimony  generally  and  in  the  abstract. 
It  is  an  incapacity  attaching  to  the  person  of  A  B  which  he 
carries  with  him  wherever  he  goes.  But  as  a  marriage  once 
duly  contracted  in  any  country  will  be  a  valid  marriage  all  the 
world  over,  the  incapacity  to  contract  a  marriage  at  Eome  is 
as  clearly  within  the  prohibitory  words  of  the  statute  as  the  in- 
capacity to  contract  in  England.''  The  prohibitory  words  of 
the  statute  were  general:  "That  no  one  of  the  persons  herein 
described  shall  be  capable  of  contracting  matrimony."  *TIere 
again,'*  said  the  Chief  Justice,  "the  words  employed  are  general 
or  more  properly  universal,  and  cannot  be  satisfied  in  their 
plain,  literal,  ordinary  meaning,  unless  they  are  held  to  extend 
to  all  marriages  in  whatever  part  of  the  world  they  may  have 

been  contracted  or  celebrated It  is  certain  that  an  act 

of  the  legislature  will  bind  the  subjects  of  this  realm,  both 
within  the  kingdom  and  without,  if  such  was  its  intention." 
Lord  Campbell  said:  'T.  have  no  doubt  that  it  is  competent  to 
the  British  legislature  to  pass  a  law  making  invalid  the  mar- 
riage of  particular  British  subjects  all  over  the  world 

And  I  am  clearly  of  opinion  that  the  intention  is  sufficiently 
testified  by  the  language  which  has  been  employed." 

«34  wrhiie  the  words  used  in  this  British  statute  related  only 
to  particular  persons,  they  were  specific  in  prohibiting  any  mar- 
riage between  such  persons,  and  for  that  reason  it  was  held  that 
the  prohibition  was  general  and  applied  to  any  marriage,  no 
matter  where  it  was  contracted.  The  same  principle  applies, 
as  we  have  heretofore  indicated,  to  the  prohibition  in  the  case 
at  bar.    It  applies  to  any  marriage,  no  matter  where  it  may  be 
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•celebrated,  and  as  the  parties  were,  and  continued  to  be,  citi- 
zens of  Pennsylvania,  it  applied  to  them. 

In  Brook  v.  Brook,  9  H.  L.  Cas.  212,  another  celebrated 
English  case,  where  a  man  had  married  his  deceased  wife's  sis- 
ter, contrary  to  a  British  statute,  the  parties  having  gone  to 
Denmark  for  that  purpose,  where  such  marriages  were  lawful. 
Lord  Chancellor  Campbell  said:  "It  is  quite  obvious  that  no 
civilized  state  can  allow  its  domiciled  subjects  or  citizens,  by 
making  a  temporary  visit  to  a  foreign  country,  to  enter  into  a 
contract  to  be  performed  in  the  place  of  domicile,  if  the  con- 
tract is  forbidden  by  the  law  of  the  place  of  domicile  as  contrary 
to  the  law  of  religion  or  immorality  or  any  of  its  fundamental 
institutions."  And  again:  "If  a  marriage  is  absolutely  forbid- 
den in  any  country  as  being  contrary  to  public  policy,  and  lead- 
ing to  social  evils,  I  think  that  the  domiciled  inhabitants  of 
that  country  cannot  be  permitted,  by  passing  the  frontier  and 
entering  another  state  in  which  this  marriage  is  not  prohibited, 
to  celebrate  a  marriage  forbidden  by  their  own  state,  and  imme- 
diately returning  to  their  own.  state  to  insist  on  their  marriage 
being  recognized  as  lawful.'* 

Upon  the  foregoing  authorities,  there  is  no  doubt  as  to  what 
the  law  is  in  England  on  this  subject.  It  seems  to  us  that  these 
decisions  are  founded  upon  impregnable  reasoning  which  can- 
not be  answered,  and  these  decisions  apply  with  the  greatest 
possible  force  to  the  case  in  hand.  For  in  those  cases  the  stat- 
utes did  not  prohibit  marriages  involving  immoral  considera- 
tions, but  here  where  the  subsequent  marriage  is  a  sort  of  re- 
ward for  the  prior  adulterous  intercourse,  and  as  the  subsequent 
cohabitation  is  distinctly  offensive  to  all  good  citizens,  the  con- 
clusion of  invalidity  is  immensely  strengthened  by  considera- 
tions of  the  greatest  force. 

In  North  Carolina,  in  the  case  of  "Williams  v.  Gates,  5  Ired. 
535,  involving  the  same  principle,  and  almost  the  *^  same  facts 
a  similar  decision  was  reached  as  in  Pennegar  v.  State,  87  Tenn. 
244;  10  Am.  St.  Eep.  648.  A  husband  and  wife  domiciled  in 
North  Carolina  were  divorced  for  the  wife's  adultery.  After- 
ward the  wife  and  a  man,  a  third  person,  both  also  so  domi- 
ciled, to  evade  the  law  of  North  Carolina  which  prohibited  her 
from  marrying  again,  went  into  South  Carolina  and  were  there 
married  according  to  the  law  of  that  state,  and  immediately  re- 
turned to  North  Carolina,  where  they  lived  together  as  man 
and  wife  until  the  husband  died  intestate.  It  was  held  that  the 
second  wife  was  not  the  lawful  widow  of  the  deceased,  and  was 
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not  entitled  to  an  interest  in  liis  estate,  the  law  of  the  domicile 
controlling  the  relation. 

In  Marshall  v.  Marshall,  2  Hun,  238,  decided  in  1874,  the 
facts  were  that  the  plaintiff,  Marshall,  in  1858,  was  divorced 
from  his  then  wife  on  the  ground  of  his  adultery.  The  parties 
to  the  divorce  were  then  domiciled  in  New  York,  In  1866  the 
hushand  and  another  woman,  both  then  residing  in  New  York, 
went  to  Philadelphia  to  be  married  there,  intending  to  return 
immediately  to  New  York.  They  were  married  in  Philadel- 
phia, the  first  wife  still  living,  and  returned  to  New  York  as 
intended.  It  was  held  that  the  second  marriage  was  absolutely 
void  on  the  ground  that  "if  citizens  leave  their  own  country  and 
contract  a  marriage  abroad,  such  marriage  being  forbidden  by 
the  law  of  the  country  of  their  residence,  but  allowed  by  the 
country  where  it  is  contracted,  and  being  celebrated  with  an 
intent  to  resume  and  followed  by  an  actual  resumption  of  their 
old  residence,  the  validity  of  the  contract  is  to  be  determined 
by  the  law  of  the  domicile." 

It  is  true  that  this  case  was  afterward  overruled  in  the  case 
of  Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505,  de- 
cided in  1881,  but  as  neither  of  these  decisions  is  binding  upon 
us,  we  much  prefer  the  ruling  in  Marshall  v,  Marshall,  2  Hun, 
238.  It  is  also  true  that  in  Medway  v.  Needham,  16  Mass,  157, 
8  Am.  Dec.  131  (1819),  a  contrary  decision  was  made  in  the 
case  of  a  marriage  between  a  mulatto  and  a  white  woman,  which 
was  solemnized  in  Ehode  Island,  where  it  was  not  unlawful; 
it  was  held  valid  in  Massachusetts,  where  such  marriages  were 
prohibited,  although  the  parties  were  domiciled  in  Massachusetts 
and  immediately  returned  there.  The  marriage  was  not  question- 
ed because  it  was  contrary  to  good  morals,  but  only  because  it 
was  contrary  to  the  words  of  the  Massachusetts  **^^  statute. 
The  decision,  however,  expressly  excepted  the  case  of  incestuous 
marriages  or  others  that  "would  tend  to  outrage  the  princi- 
ples and  feelings  of  all  civilized  nations,"  and  hence  is  of 
scarcely  any  weight  in  the  present  contention.  It  was  followed 
with  reluctance  in  Putnam  v.  Putnam,  8  Pick,  433,  but  it  was 
held  to  be  doubtful  of  application  in  West  Cambridge  v.  Lex- 
ington, 1  Pick.  505,  11  Am.  Dec,  231,  if  the  husband  had 
come  into  Massachusetts  to  claim  any  marital  rights,  "upon 
the  ground  that  the  marriage  upon  which  he  founded  his  claim 
was  contracted  in  violation  of  the  laws  of  this  state,  and  that 
it  was  contrary  to  good  policy,  as  well  as  detrimental  to  the 
public  manners,  that  he  should  be  allowed  to  enforce  such 
claim.** 
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It  is  proper  to  observe  that  the  leading  textwriters  on  the 
conflict  of  laws  express  the  same  conclusions  as  embodying  the 
latest  and  best  considered  doctrine  upon  this  subject.  Thus, 
in  Story's  Conflict  of  Laws,  section  86,  it  is  said:  "But  we  are 
not,  therefore,  to  conclude  that  every  marriage  by  and  between 
British  subjects  in  foreign  countries  will  be  held  valid,  because 
it  is  celebrated  according  to  the  laws  of  such  countries.  On  the 
contrary,  where  the  laws  of  England  create  a  personal  inca- 
pacity to  contract  marriage,  that  incapacity  has  in  some  cases 
been  held  to  have  a  universal  operation,  so  as  to  make  a  sub- 
sequent marriage  in  a  foreign  country  a  mere  nullity  when  liti- 
gated in  a  British  court:  Story's  Conflict  of  Laws,  sec.  87.  In- 
deed, the  general  principle  adopted  in  England  in  regard  to 
cases  of  this  sort  appears  to  be,  that  the  lex  loci  contractus 
shall  be  permitted  to  prevail,  unless  where  it  works  some  mani- 
fest injustice,  or  is  contra  bonos  mores,  or  is  repugnant  to  the 
settled  principles  and  policy  of  its  own  laws."  In  section  112, 
quoting  from  Lord  Eobertson,  in  Eergusson  on  Marriage  and 
Divorce,  397  to  399,  it  is  said:  "But  a  party  who  is  domiciled 
here  cannot  be  permitted  to  import  into  this  country  a  law 
peculiar  to  his  own  case  which  is  in  opposition  to  those  great 
and  important  public  laws  which  our  legislature  has  held  to 
be  essentially  connected  with  the  best  interests  of  society."  In 
a  foot  note  to  section  116,  the  author  quotes  from  1  Surge's 
Commentaries  on  Colonial  and  Foreign  Law,  pages  188  to  191, 
as  follows:  "The  law  which  prohibits  persons  related  to  each 
other  in  a  certain  degree  from  intermarrying,  and  declares  their 
intermarriage  to  be  null,  imposes  on  them  a  personal  incapacity 
quoad  that  act;  and  that  incapacity  must  continue  to  affect 
them  as  long  as  they  retain  their  **^''  domicile  in  the  coun- 
try in  which  that  law  prevails.  The  resort  to  another  country 
where  there  was  no  such  prohibitory  law,  for  the  mere  pur- 
pose of  evading  the  law  of  their  own  country,  and  with  the 
intention  of  returning  thither  when  their  marriage  had  taken 
place,  cannot  be  considered  a  change  of  their  former  domicile,, 
or  the  acquisition  of  a  domicile  in  the  country  to  which  they 
had  resorted.  They  must  therefore  be  regarded  as  still  sub- 
ject to  the  personal  incapacity  imposed  by  the  law  of  their 
real  domicile." 

In  Wharton's  Conflict  of  Laws,  section  159,  the  writer  says: 
"But,  when  persons  domiciled  in  a  state  where  these  prohibi- 
tions are  in  force  are  married  without  the  domicile,  in  viola- 
tion of  such  prohibitions,  in  a  state  where  there  is  no  opposing: 
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legislation,  the  parties  visiting  the  latter  state  for  this  pur- 
pose, will  the  former  state  recognize  the  validity  of  the  mar- 
riage? The  first  point  for  the  court  of  such  a  state  to  deter- 
mine on  such  an  issue  is  whether  the  prohibition  of  such  mar- 
riages is  part  of  the  distinctive  policy  of  the  state.  If  so,  the 
court,  acting  on  the  reasoning  already  given,  must  hold  that 
persons  domiciled  in  such  state  cannot  evade  its  laws  by  going 
to  another  state  and  then  returning  to  live  in  the  home  state 
in  a  union  that  state  condemns.  And  so  it  has  been  ruled  on 
several  occasions":  Kinney  v.  Commonwealth,  30  Gratt.  858; 
32  Am.  Rep.  690;  Williams  v.  Gates,  5  Ired.  538;  State  v. 
Kennedy,  76  K  C.  251;  22  Am.  Eep.  683;  Scott  v.  State,  39 
Ga.  321;  Dupre  v.  Boulard,  10  La.  Ann.  411. 

Upon  the  whole  case  we  consider  that  the  weight  of  author- 
ity is  against  the  validity  of  the  marriage  we  are  now  consider- 
ing, and  upon  well-settled  principles  we  are  convinced  that  it 
should  not  be  sustained. 

The  decree  of  the  court  below  is  affirmed  and  the  appeal  is 
dismissed  at  the  cost  of  the  appellant. 


MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES-^ 
CONFLICT  OF  LAWS.— The  rule  established  by  the  great  weight 
of  authority  is  opposed  to  the  holding  in  the  principal  case,  and  is 
that  a  marriage  good  and  valid  by  the  laws  of  the  state  or  country 
where  it  is  entered  into,  is  valid  in  every  other  state  or  country,  al- 
though it  appears  that  the  parties  thereto  went  into  another  state 
or  country  to  contract  such  marriage,  with  an  express  view  to  evade 
the  laws  of  their  own  country,  the  marriage  in  the  foreign  country 
or  state  must  nevertheless  be  held  valid  in  the  country  from  which 
they  departed  for  the  purpose  of  marrying,  and  to  which  they  re- 
turned to  live:  Monographic  note  to  State  v.  Shattuck,  60  Am.  St. 
Rep.  941,  942.  In  general  this  rule  will  not  validate  within  a  state 
marriages  contracted  without  its  borders  which  are  prohibited  by 
the  laws  of  nature  as  generally  recognized  in  christian  countries: 
Commonwealth  v.  Graham,  157  Mass.  73;  34  Am.  St.  Rep.  255;  In 
re  Wilbur's  Estate,  8  Wash.  35;  40  Am.  St.  Rep.  886.  A  further 
exception  is  made  in  the  case  of  marriages  which  the  local  law- 
making power  has  declared  shall  not  be  allowed  any  validity,  either 
in  express  terms  or  by  necessary  implication:  See  Pennegar  v. 
State,  87  Tenn.  244;  10  Am.  St.  Rep.  648;  In  re  Wilbur's  Estate,  8 
Wash.  35;  40  Am.  St.  Rep.  886. 
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McGaw  V,  Hamilton. 

[184  Pennsylvania  State,  108.] 

BLANDER— WORDS  ACTIONABLE  PER  SB.— To  say  of  the 
plaintiff  that  he  swore  to  a  lie  before  the  aldermen  is  actionable 
per  Be. 

SLANDER— PRIVILEGED  COMMUNICATIONS  OR  RE- 
MARKS IN  THE  LEGISLATIVE  BODY,  WHAT  ARE.— A  mem- 
ber of  a  legislative  body  cannot  take  advantage  of  his  official  posi- 
tion to  give  expression  to  private  slanders  against  others  and  then 
•claim  that  his  words  were  privileged. 

SLANDER— PRIVILEGED  COMMUNICATION,  WHAT  IS 
NOT.— A  communication  to  be  privileged  must  be  made  upon  a 
proper  occasion  from  a  proper  motive,  and  must  be  based  upon  a 
reasonable  and  proper  cause. 

SLANDER  BY  REMARKS  BEFORE  A  LEGISLATIVE 
BODY.— A  member  of  a  legislative  body  who,  upon  a  judgment  in 
favor  of  the  plaintiff  being  referred  to,  without  any  motion  being 
made  respecting  it,  says  the  plaintiff  swore  to  a  lie  in  the  course 
of  the  trial  which  resulted  in  the  judgment,  is  liable  for  slander. 
The  remarli,  under  the  circumstances,  is  not  privileged,  or  at  all 
events,  it  should  be  left  to  the  juiy  to  determine  whether  the  utter- 
ance was  malicious,  wanton,  and  designed  to  injure  plaintiff  under 
the  color  of  a  privileged  communication. 

William  A.  Sipe  and  William  Blakely,  for  the  appellant. 

J.  P.  Hunter  and  A.  M.  Hunter,  for  the  appellee. 

*^^  GEEEN,  J.  This  was  an  action  to  recover  damages  for  a 
verbal  slander.  The  words  uttered  charged  that  the  plaintiff 
had  sworn  to  a  lie  in  a  proceeding  before  an  alderman.  As  they 
practically  charged  that  the  plaintiff  had  committed  the  crime 
of  perjury,  they  were  actionable  per  se,  and  implied  malice. 
The  defense  was  that  they  were  spoken  by  the  defendant  as  a 
mem-ber  of  a  borough  council,  and  in  the  course  of  a  debate 
upon  a  matter  in  which  the  plaintiff  was  interested.  It  seems 
the  plaintiff,  who  was  a  printer,  had  presented  a  bill  for  print- 
ing to  a  previous  council  which  had  refused  to  pay  it,  and  the 
plaintiff  had  thereupon  sued  the  borough  before  an  alderman 
and  had  recovered  a  judgment  ^^^  for  the  amount  of  his  bill. 
At  a  meeting  of  the  council  held  on  May  23,  1896,  at  which 
there  were  present  a  number  of  citizens,  in  addition  to  the 
councilman,  the  president  of  council  called  the  attention  of  the 
members  to  the  subject,  saying  that  the  plaintiff  had  recovered 
a  judgment  against  the  borough,  and  that  the  matter  had  been 
submitted  to  the  borough  solicitor  who  had  advised  that  the 
bill  should  be  paid.  The  weight  of  the  testimony  was  that 
thereupon  the  defendant  arose  and,  pointing  toward  McGaw, 
uttered  the  slanderous  words  in  question.    The  plaintiff  testi- 
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fied  that  the  words  were,  "That  man  McGaw  there,  swore  to 
a  lie  at  Squire  Madden's  office  in  trying  this  case,"  Mr.  Mc- 
Cullough,  the  president  of  the  council,  said  the  words  were 
"That  man  there  [turning  and  pointing  to  Mr.  McGaw]  had 
sworn  to  a  lie  before  the  alderman."  Other  witnesses  swore 
to  the  utterance  of  the  words  in  somewhat  different  language, 
but  all  of  them  testified  that  the  defendant  said  thai  the  plain- 
tiff had  sworn  to  a  lie.  The  most  of  them  said  it  was  at  the 
squire's  office  or  before  an  alderman.  There  was  no  substantial 
difference  on  this  subject  between  the  witnesses.  The  defend- 
ant alleged  that  the  words  were  spoken  in  the  course  of  a  de- 
bate. But  the  plaintiff  claimed  that  there  was  no  debate  in 
progress  on  this  or  any  other  subject;  that  there  was  no  mo- 
tion pending  on  this  or  any  other  subject;  that  there  was  no 
motion  pending  in  relation  to  this  particular  matter,  and  that 
the  words  were  uttered  recklessly  and  maliciously,  and  without 
any  discussion.  There  was  considerable  testimony  in  support 
of  this  contention.  All  the  witnesses  concur  that  there  was  no 
motion  pending.  The  chairman  said,  "After  the  matter  had 
been  presented  by  myself  as  chairman  of  the  council — I  was  also 
chairman  of  the  fiuance  committee — Mr.  Hamilton  took  occa- 
sion to  rise  to  his  feet  and  object  to  the  payment  of  the  bill, 
giving  as  his  ground  that  that  man  there,  turning  and  point- 
ing to  Mr.  McGaw,  had  sworn  to  a  lie  before  the  alderman." 
He  further  said,  "There  had  been  no  motion  made.  The  mat- 
ter had  just  come  up  for  discussion,  out  of  order,  in  fact."  The 
plaintiff  also  said,  "As  soon  as  the  matter  was  mentioned,  and 
before  any  motion  had  been  made  to  consider  the  matter,  he 
sprang  to  his  feet  and  pointed  directly  at  me  and  stated,  'that 
man  McGaw  there  swore  to  a  lie  at  Squire  Madden's  office  in 
trying  this  case.' "  Another  witness,  James  Harrison,  said, 
113  «\yell^  the  president  of  council  had  brought  up  that  bill  of 
McGaw's  that  he  had  got  judgment  before  Squire  Madden 
against  the  borough,  and  after  the  president  of  council  got 
through  Mr.  Hamilton  rose  to  his  feet  and  says,  'That  man  over 
there  swore  to  a  lie  down  at  the  alderman's  office.'  Q.  Point- 
ing to  whom?    A.  Pointing  toward  Mr.  McGaw." 

There  was  more  testimony  of  a  similar  character  which  it  is 
not  necessary  to  repeat.  Now  the  question  whether  the  slan- 
derous words  were  uttered  during  the  course  of  a  debate  in  a 
legislative  body  is  certainly  not  a  question  of  law.  If  it  were 
an  undisputed  question  of  fact,  the  court  might  pronounce  upon 
it.    But  here  it  was  testified   by  practically  all   the   witnesses 
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that  there  was  no  debate  in  progress,  and  that  there  was  no 
motion  before  the  council.  The  substance  of  the  eyidence  was 
that  the  president  had  merely  stated  to  the  council  that  the 
finance  committee  had  considered  the  matter  of  the  plaintiff's 
bill,  and  had  referred  it  to  the  borough  solicitor,  who  had  ad- 
vised that  the  bill  be  paid,  when  the  defendant  suddenly  arose, 
and  immediately  uttered  the  slanderous  words.  Of  course,  a 
member  of  a  legislative  body  cannot  take  advantage  of  uis 
official  position  to  give  expression  to  private  slanders  against 
others,  and  then  claim  that  the  words  were  privileged  because 
they  were  spoken  in  the  course,  and  as  a  part,  of  a  public  dis- 
cussion of  a  pending  measure.  In  13  American  and  English 
Encyclopedia  of  Law,  page  406,  speaking  of  absolute  privilege, 
it  is  said:  "But  this  privilege  is  not  extended  to  words  spoken 
unofficially,  though  in  the  legislative  hall,  and  while  the  legis- 
lature is  in  session."  In  Coffin  v.  Coffin,  4  Mass.  9,  3  Am.  Dec. 
189,  Parsons,  C.  J.,  delivering  the  opinion  said,  "But  to  con- 
sider every  malicious  slander  uttered  by  a  citizen  who  is  a  rep- 
resentative, as  within  his  privilege  because  it  was  uttered  in 
the  walls  of  the  representatives'  chamber  to  another  member, 
but  not  uttered  in  executing  his  official  duty,  would  be  to  ex- 
tend the  privilege  further  than  was  intended  by  the  people,  or 
than  is  consistent  \\dth  sound  policy,  and  would  render  the 
representatives'  chamber  a  sanctuary  for  calumny."  In  Brad- 
ley V.  Heath,  12  Pick.  163,  22  Am.  Dec.  418,  Shaw,  C.  J.,  speak- 
ing of  privileged  communications  said,  "If  the  occasion  is  used 
merely  as  a  means  of  enabling  the  party  uttering  the  slander 
to  indulge  his  malice,  and  not  in  good  faith  to  perform  his 
duty,  or  make  a  communication  useful  and  beneficial  ^^^  to 
others,  the  occasion  will  furnish  no  excuse."  It  was  held  in 
White  V.  NichoUs,  3  How.  267,  that  though  a  communication 
be  privileged,  if  it  be  malicious,  an  action  lies;  but  the  plaintiff 
must  aver  and  prove  actual  malice.  Daniel,  J.,  delivering  the 
opinion,  and  remarking  upon  the  rule  as  to  privileged  com- 
munications, said:  "The  privilege  spoken  of  in  the  books  should, 
in  our  opinion,  be  taken  with  strong  and  well-defined  quali- 
fications. It  properly  signifies  this  and  nothing  more,  that  the 
excepted  instances  shall  so  far  change  the  ordinary  rule  with 
respect  to  slanderous  or  libelous  matter,  as  to  remove  the  regu- 
lar and  usual  presumption  of  malice,  and  to  make  it  incum- 
bent on  the  party  complaining  to  show  malice,  either  by  con- 
struction of  the  spoken  or  written  matter,  or  by  facts  and 
circumstances  connected  with  that  matter,  or  with  the  situation 
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of  the  parties,  adequate  to  authorize  the  conclusion."  It  was 
held  in  Gray  v.  Pentland,  2  Serg.  &  R.  23,  that  accusations 
preferred  to  the  governor  against  a  person  in  office  are  so  far  in 
the  nature  of  judicial  proceedings  that  the  accuser  is  not  held 
to  prove  the  truth  of  them.  It  is  excused  if  they  did  not  orig- 
inate in  malice,  and  without  probable  cause.  Yeates,  J.,  speak- 
ing of  the  constitutional  provisions  protecting  free  speech,  etc., 
said,  "Wherever  under  the  invidious  mask  of  consulting  the 
public  welfare,  he  renders  the  investigation  of  the  conduct  of  a 
public  officer  the  mere  vehicle  of  private  malevolence,  and  a 
jury  on  the  trial  shall  be  fully  satisfied  that  the  publication  was 
wanton  and  malicious,  and  without  probable  cause,  he  has  no 
pretensions  to  escape  unpunished."  In  commenting  upon  this 
case  in  Briggs  v.  Garrett,  111  Pa.  St.  40-1,  56  Am.  Eep.  274,  Mr. 
Justice  Paxson  said:  "It  was  not  contended  in  that  case,  nor 
do  I  know  that  it  has  been  in  any  other,  that  a  man  may  use 
the  cloak  of  a  privileged  communication  as  a  cover  for  malice 
and  falsehood."  In  the  same  case  he  defined  a  privileged  com- 
munication thus:  "A  communication  to  be  privileged  must  be 
made  upon  a  proper  occasion,  from  a  proper  motive,  and  must 
be  based  upon  a  reasonable  or  probable  cause.  When  so  made, 
in  good  faith,  the  law  does  not  imply  malice  from  the  communi- 
cation itself,  as  in  the  ordinary  case  of  libel;  actual  malice  must 
be  proved  before  there  can  be  a  recovery."  At  the  conclusion 
of  the  opinion  in  Conroy  v.  Pittsburgh  Times,  139  Pa.  St.  334j 
23  Am.  St.  Rep.  188,  our  brother  Mitchell  said:  "As  a  result 
wc  are  of  opinion  that  where  the  publication  ^^^  charges  an  in- 
dictable offense,  the  presumption  of  innocence  is  prima  facie 
evidence  of  falsity  and  want  of  probable  cause,  and  sufficient  to 
put  defendant  to  proof  of  the  facts  to  support  his  claim  of  priv- 
ilege. It  follows  that  this  case  should  have  been  allowed  to  go 
to  the  jury." 

From  the  tenor  of  the  foregoing  authorities  it  follows  that, 
even  in  the  recognized  cases  of  absolute  privilege,  it  is  not 
enough  that  the  slanderous  words  were  uttered  in  a  legislative 
hall  or  in  a  court  of  justice  to  establish  a  claim  to  absolute  im- 
munity. A  further  reference  must  be  had  to  the  circumstances, 
and  to  the  occasion  of  the  particular  occurrence  before  that 
question  can  be  determined.  We  have  already  alluded  to  the 
testimony  as  bearing  upon  the  question  whether  the  words  were 
uttered  in  debate  upon  a  pending  motion.  The  weight  of  the 
evidence  on  that  subject  is  in  the  negative,  and  hence  its  solu- 
tion would  have  to  be  referred  to  the  jury.     But  a  slight  further 
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reference  to  tlie  testimony  will  tend  to  elucidate  another  aspect 
of  the  subject.  The  words  used  charged  the  plaintiff  with  hav- 
ing testified  to  a  falsehood  in  a  judicial  proceeding  before  a 
magistrate.  What  had  such  a  charge  as  that  to  do  with  the 
pending  matter?  There  was  no  question  of  the  personal  fitnesa 
of  the  plaintiff  for  a  pending  appointment  to  office  before  the 
council.  His  private  character  was  not  at  issue  in  any  point  of 
view.  He  had  recovered  a  judgment  against  the  borough  in  an 
adversary  action  for  a  demand.  The  claim  had  passed  to  judg- 
ment. The  words  spoken  by  the  defendant  did  not  connect  the 
alleged  perjury  with  that  action.  If  they  were  uttered  as  to 
some  other  proceeding  they  were  clearly  foreign  to  any  matter 
before  the  council,  and  in  that  event  the  utterance  was  clearly 
outside  the  pale  of  privileged  communications  in  any  aspect  of 
the  subject,  and  no  proof  of  express  malice  would  be  necessary. 
Who  is  to  determine  that  question?  Manifestly  the  jury  alone. 
But  even  if  they  did  refer  to  the  testimony  of  the  plaintiff  de- 
livered on  the  trial  of  that  case  how  does  it  result,  as  a  matter  of 
law,  that  they  came  within  the  limitations  of  an  absolute  privi- 
leged communication?  The  question  as  to  the  justice  of  the 
claim  was  not  before  the  meeting.  It  had  passed  into  judg- 
ment and  the  borough  solicitor  had  advised  the  payment  of  the 
judgment.  Upon  the  mere  announcement  to  that  effect  the  de- 
fendant immediately  uttered  the  ^^**  slanderous  words  in  ques- 
tion, when  no  motion  was  pending  and  no  debate  was  proceed- 
ing. Was  the  utterance  malicious  and  wanton,  and  designed  to 
injure  the  plaintiff,  under  the  cloak  of  a  privileged  communica- 
tion? Who  is  to  determine  the  question?  Surely  not  the 
court,  as  a  matter  of  law.  There  was  other  evidence  as  to  a 
cause  of  angry  dispute  between  the  plaintiff  and  defendant  in 
relation  to  the  building  of  a  town  hall,  as  to  which  they  were 
upon  opposite  sides.  There  was  also  some  evidence  of  threats 
made  by  the  defendant  against  the  plaintiff.  Was  the  defend- 
ant actuated  by  motives  of  revenge  and  malice  on  that  account 
in  uttering  the  words  in  question?  All  these  things  were  for 
the  jury,  and  the  case  should  have  been  submitted  to  them 
under  all  the  evidence.  We  are  of  opinion  that  it  was  error  to 
withdraw  the  case  from  the  jury. 
Judgment  reversed  and  procedendo  awarded. 


SLANDER  —  WORDS  ACTIONABLE  PER  SE.— WordB  In- 
volving moral  turpitude  on  the  part  of  the  plaintiff,  as  well  as 
charging  him  with  an  indictable  offense,  are  slanderous  per  se: 
Morgan  v.  Kennedy,  62  Minn.  348;  54  Am.  St.  Rep.  647;  Kelley  v. 
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Flaherty,  16  R.  I.  234;  27  Am.  St  Rep.  739.  A  charge  that  one  has 
eommitted  perjury  is  actionable  per  se:  Gudger  v.  Tenland,  108  N. 
C.  593;  23  Am.  St.  Rep.  73,  and  note.  To  charge  one  with  swearing 
falsely  in  court  is  actionable,  as  here  it  will  be  understood  to  mean 
a  court  having  power  to  administer  an  oath:  Hamilton  v.  Dent» 
1  Hayw.  (N.  C.)  117;  1  Am.  Dec.  552.  Contra,  Ward  v.  Clark,  2 
Johns.  10;  3  Am.  Dec.  383. 

SLANDER— PRIVILEGED  COMMUNICATIONS,  WHAT  ARE. 
A  communication  to  be  privileged  must  be  spoken  with  reference 
to  the  subject  matter  in  band.  If  the  speaker  goes  further,  and 
makes  a  defamatory  charge  against  the  plaintiff  about  something 
having  nothing  to  do  with  the  matter  in  hand,  it  is  not  protected: 
.Tones  v.  Forehand,  89  Ga.  520;  32  Am.  St.  Rep.  81,  and  note; 
Callahan  v.  Ingram,  122  Mo.  355;  43  Am.  St.  Rep.  583;  Clemmons  v. 
]:>anforth,  67  Vt.  617;  48  Am.  St.  Rep.  836;  Shadden  v.  McElwee,  86 
Tenn.  146;  6  Am.  St.  Rep.  821,  and  note. 
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EVIDENCE,  PAROL  TO  SHOW  THAT  ONE  OF  THE  AP- 
PARENT LESSORS  WAS  NOT  A  PARTY  TO  A  LEASE.— If  a 
landowner  and  his  son  join  as  lessors  in  a  lease  of  the  former's 
property,  the  lessees  may  show  by  parol  evidence  that  they  did  not 
deal  with  the  son  as  a  party  in  interest,  but  had  him  sign  for  some 
other  purpose,  as  for  instance,  as  a  subscribing  witness,  or  to  show 
that  his  father,  who  was  old  and  infirm,  had  not  been  imposed  upon, 
or  as  a  result  of  some  mistake  as  to  the  necessity  of  his  signing. 

COTENANTS,  LEASE  BY,  TO  WHOM  RENT  MAY  BE 
PAID. — If  cotenants  join  in  a  lease  reserving  a  common  rent  pay- 
able to  them  jointly,  either  may  receive  and  give  a  valid  receipt 
for  the  entire  rent  until  the  other  gives  notice  that  his  share  must 
be  paid  to  him  personally. 

COTENANCY.— AN  ASSIGNMENT  OR  GR  ^  NT  BY  ONE  OF 
TWO  OR  MORE  colessors  gives  to  his  sssignce  or  grantee  the 
same  right  which  he  had  to  receive  and  receipt  for  the  entire  rents 
reserved  by  a  lease. 

J.  L.  Ritchey  and  James  T.  Buchanan,  for  the  appellants. 

A.  Leo  Weil  and  Charles  M.  Thorp,  for  the  appellee. 

^^^**  WILLIAMS,  J.  Peter  Swint  was  the  owner  in  fee  sim- 
ple of  a  farm  in  Allegheny  county,  containing  about  one  hun- 
dred and  twenty  acres.  J.  E.  Swint  was  his  son.  In  1885  he 
was  of  full  age  and  living  with  his  father  on  the  farm.  It  is  al- 
leged by  him  that  he  was  associated  with  his  father  in  the  culti- 
vation of  the  soil  under  some  sort  of  verbal  agreement;  but  no 
distinct  contract  between  them  is  shown.  In  1885  Peter  Swint 
made  a  lease  for  oil  purposes  of  part  of  his  farm  to  Hunter. 
Two  years  later  he  leased  the  whole  farm,  subject  to  the  prior 
lease  of  Hunter  to  H.  H.  Locke.    For  some  reason  not  distinct- 
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ly  shown  by  the  evidence  J.  E.  Swint,  the  son,  was  joined  with 
his  father  as  a  colessor  in  both  ^"'^  leases.  The  royalty  re- 
served in  the  leases  was  one-eighth  part  of  the  oil  produced, 
which  was  to  be  delivered  to  the  lessor  in  the  pipe  lines  of  the 
company  transporting  the  oil  from  the  wells.  It  appeared  that 
the  lessees  delivered  the  oil  in  the  pipe  line  for  the  royalty  to 
the  lessors,  and  that  the  father,  the  owner  of  the  land,  and  his 
vendees  after  him  have  taken  possession  of  the  entire  one-eighth 
of  the  oil  so  delivered  as  royalty  and  receipted  to  the  lessees 
therefor.  It  further  appears  that  J.  E.  Swint  gave  no  notice, 
prior  to  the  bringing  of  this  suit  of  his  claim  to  have  one-half 
of  the  royalty  paid  to  him,  or  of  any  objection  on  his  part  to  the 
payment  of  the  whole  royalty  to  his  colessor. 

In  this  action  he  now  seeks  to  recover  one-half  of  the  royal- 
ties, regardless  of  the  fact  that  they  have  been  paid  to  the  holder 
of  his  father's  title,  and  without  objection  on  his  part.  The 
first  question  arising  upon  these  facts  is.  May  the  lessee  show 
the  circumstances  under  which  the  plaintiff  signed  the  leases 
as  a  reply  to  his  demand  for  one-half  of  the  rent  reserved? 
This  would  not  amount  to  a  denial  of  the  landlord's  title,  but 
to  a  denial  that,  as  to  the  son,  the  lease  created  that  relation. 
If  he  signed  as  a  subscribing  witness,  but  put  his  name  in  the 
wrong  place,  if  he  signed  to  show  that  his  father,  who  was  old 
and  infirm,  had  not  been  misled  by  the  lessee,  but  had  under- 
stood the  nature  and  extent  of  the  contract,  or  if  he  signed  a8 
the  result  of  any  mistake  as  to  the  necessity  or  effect  of  his  sig- 
nature accompanying  that  of  his  father,  there  could  be  no  good 
reason  why  the  fact  should  not  be  known,  and  the  effect  given 
to  the  execution  of  the  leases  by  him  which  was  in  contempla- 
tion at  the  time.  If  the  lessees  did  not  deal  with  him  as  a  party 
in  interest  they  are  not  estopped,  by  his  or  their  mistake,  from 
showing  the  truth.  On  the  other  hand,  if  they  treated  him  as 
interested  in  the  surface  to  such  an  extent  as  to  render  his  con- 
sent to  the  lease  necessary,  and  joined  him  as  a  colessor  for  that 
reason,  they  would  fall  under  the  rule  which  he  invokes,  and 
would  not  be  allowed  to  deny  his  title.  The  question  about  the 
division  of  the  rent  would  then  be  for  the  colessors  to  settle  be- 
tween themselves,  and  it  would  not  interest  the  lessees  until 
after  notice  from  one  or  both  of  the  joint  claimants  demanding 
a  specific  part  of  the  rent  which  had  been  jointly  reserved.  But 
if  we  assume  that  the  lease  was  intended  to  be  joint,  notwith- 
standing *"**  the  fact  that  no  interest  in  the  farm  is  shown  in 
the  son,  and  that  the  father  intended  to  share  the  royalties  with 
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him,  althougli  the  title  was  in  himself  alone,  we  come  to  the 
next  question,  viz:  What  and  against  whom  is  the  remedy  of  the 
son  upon  the  facts  before  us?     The  royalties  reserved  are  pay- 
able to  the  colessors  jointly.     All  the  royalties  accrued  up  till 
the  time  this  suit  was  brought  had  been  paid  to  the  father  or 
his  assigns  with  the  knowledge  of  the  son,  and  without  protest 
or  notice  of  his  individual  claim  from  him.     One  tenant  in  com- 
mon cannot  make  a  valid  lease  of  the  common  property  without 
the  consent  of  his  cotenants.     He  can  dispose  only  of  his  own 
undivided  share.     If,  however,  the  cotenants  join  in  a  lease 
reserving  a  common  rent  payable  to  the  lessors  jointly,  either 
of  them  may  receive  and  give  a  valid  receipt  for  the  entire  rent 
until  notice  by  one  or  more  of  the  cotenants  that  his  share  must 
be  paid  to  himself:  Wood  on  Landlord  and  Tenant,  125.     So 
upon  such  a  lease  the  tenants  in  common  may  join  in  one  action 
or  in  one  distress  for  rent:  Jones  v.  Gundrim,  3  Watts  &  S.  531. 
This  was  the  rule  of  the  common  law.     Littleton  gives  it  thus: 
"If  two  tenants  in  common  make  a  lease  of  their  tenement  to 
one  for  a  term  of  years  reserving  rent,  and  the  rent  be  in  arrears, 
the  tenants  in  common  shall  have  an  action  of  debt  against  the 
lessee  and  not  diverse  actions,  for  that  action  lies  in  the  per- 
sonaKy":  Littleton's  Tenures,  sec.  316.    In  Powis  v.  Smith,  5 
Bam.  &  Aid.  851,  the  rule  is  stated  in  these  words:  "It  is  clear 
that  if  there  be  a  joint  lease  by  two  tenants  in  common  the  two 
may  join  in  an  action  for  rent;  but  if  there  be  a  separate  reserva- 
tion to  each,  then  there  must  be  separate  actions."  When  there 
has  been  a  joint  reservation  of  rent,  and  rent  has  been  paid 
without  objection  to  one  of  the  persons  jointly  entitled  to  re- 
ceive it,  the  demand  for  rent  is  satisfied.     Its  division  among 
those  entitled  as  between  themselves  to  share  in  it  must  be  set- 
tled by  some  appropriate  action  to  secure  an  account  from  the 
party  actually  receiving  it.     This,  in  the  case  of  two  persons 
jointly  entitled  to  receive  the  rent,  may  be  account  render  and 
under   some   circumstances   assumpsit:  Gillis   v.    McKinney,  6 
Watts  &  S.  78.     Since  the  demand  made  by  this  action  the 
questions  just  considered  will  have  no  place.     The  plaintiff  is 
in  the  position  of  demanding  one-half  of  the  rent  or  royalty 
reserved  and  requiring  its  payment  to  him.     The  receipt  of  his 
colessor  will  therefore  ^"''  bind  him  no  longer;  but  if  he  is  le- 
gally entitled  to  share  in  the  rent  he  must  be  separately  dealt 
with  in  its  payment.     This  question  cannot  be  settled  on  this 
record.     It  is  siiggested  that  the  assignment  by  the  father  of  his 
interest  in  the  royalties  amounted  to  a  severance  upon  which 
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the  rent  was  apportioned  as  matter  of  law,  so  that  the  plaintiff 
had  a  right  to  recover  one-half  of  the  rent,  notwithstanding  the 
payment  of  them  to  the  eolessor  or  his  assigns.  But  we  do  not 
Bee  that  there  is  room  for  the  doctrine  of  apportionment  in  this 
case.  "Apportionment  is  defined  as  a  division  or  partition  of  a 
rent  or  common,  or  a  making  of  it  into  parts."  This  may  be  by 
the  act  of  the  law  or  the  act  of  the  parties.  If  freehold  and  lease- 
hold premises  are  demised  at  an  entire  rent,  upon  the  death  of 
the  lessor,  the  rent  must  be  apportioned  as  matter  of  law,  since 
the  freehold  goes  to  his  heirs  and  the  leasehold  to  his  personal 
representatives.  If  the  lessor  of  premises  demised  at  an  entire 
rent  sells  a  portion  of  the  demised  premises  to  another,  an  ap- 
portionment is  made  necessary  by  the  act  of  the  lessor.  But 
under  the  evidence  in  this  case  there  was  no  division  of  the  rent 
into  parts  as  a  result  of  the  transfer  by  the  father  of  all  his  right 
and  interest  in  the  royalties  reserved  to  another.  This  transfer 
did  not  affect  the  son.  It  did  not  part  the  rent.  The  assignee 
became  a  tenant  in  common  in  the  rent  with  the  son,  just  exact- 
ly as  the  father  had  been  before  the  assignment  was  made. 
There  was  no  severance  of  the  demised  premises.  The  relation 
of  the  lessees  to  the  lessors  was  not  changed,  there  was  therefore 
no  reason  in  law,  and  none  arising  from  the  act  of  the  parties, 
for  an  apportionment  of  the  rent  in  this  case.  If  the  father 
had  sold  a  part  of  the  reversion  to  a  stranger,  his  right  to  an 
apportionment  of  rent  would  have  attached  the  instant  the  sale 
was  made  to  him:  Linton  v.  Hart,  25  Pa.  St.  193;  64  Am.  Dec. 
691;  and  the  landlord  who  thus  sells  part  of  the  demised  prem- 
ises to  another  will  not  be  liable  for  the  trespasses  of  his  vendee, 
nor  forfeit  his  right  to  his  share  of  the  rent  because  of  an  ouster 
of  the  tenant  by  his  vendee  from  such  part  of  the  demised 
premises  as  passed  to  the  vendee:  Eeed  v.  Ward,  22  Pa.  St.  144. 
This  is  because  after  the  apportionment  the  respective  rights 
of  vendor  and  vendee  are  separate  and  distinct.  In  the  case 
before  us  the  reversion  was  not  divided;  the  leasehold  was  not  di- 
vided; the  right  of  neither  of  the  colessors  was  divided.  There 
was  therefore  ^"**  no  party  in  a  position  to  claim  an  apportion- 
ment of  the  rent,  and  the  allotment  of  any  specific  portion 
thereof  to  himself,  and  for  that  reason  the  doctrine  of  appor- 
tionment has  no  place  in  this  controversy.  The  lease,  in  the 
best  view  of  it  for  the  plaintiff,  is  a  joint  lease  by  the  tenants  in 
common  for  an  entire  rent.  Either  of  the  colessors  could  as- 
sign his  interest  in  the  lease  without  affecting  in  the  slightest 
degree  the  rights  or  remedies  of  the  other. 
The  judgment  is  affirmed. 
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COTENANCY— RIGHT  OF  ONE  COTENANT  TO  RECEIPT 
FOR  RENTS.— In  the  absence  of  express  notice  not  to  do  so,  it 
seems  clear  that  a  lessee  holding  under  a  joint  lease  may  pay  the 
whole  of  the  rent  to  either  of  his  lessors,  and  that  such  payment 
will  be  a  full  discharge  of  the  claims  of  each  and  all  of  such  les- 
sors, by  whatever  cotenancy  their  title  may  be  held:  Freeman  on 
Cotenancy  and  Partition,  2d  ed.,  sec.  177.  See  Hodges  v.  Heal,  80 
Me.  281;  6  Am.  St.  Rep.  199.  But  the  tenant  receiving  such  rents 
must  account  therefor  to  his  cotenants:  Monographic  note  to  Early 
V.  Friend,  78  Am.  Dec.  667. 

LANDLORD  AND  TENANT— ASSIGNMENT  OF  REVERSION 
—APPORTIONMENT  OF  RENT.— The  sale  of  land  by  the  lessor 
cannot  affect  the  rights  of  the  tenant;  it  simply  places  the  grantee 
in  the  place  of  the  grantor  in  respect  to  the  rent:  Gibbons  v.  Dil- 
lingham, 10  Ark.  9;  50  Am.  Dec.  233.  A  purchaser  from  a  cotenant 
succeeds  only  to  the  latter's  Interest:  Page  v.  Branch,  97  N.  C.  97; 
2  Am.  St.  Rep.  281.  A  lessor  may  grant  the  whole  or  any  part  of 
premises  out  of  which  rent  issues,  and  the  lessee  will  be  bound  to 
pay  the  whole  or  a  proportionate  share  of  the  rent  to  the  grantee, 
and  the  latter  has  all  the  remedies  to  enforce  payment  which  the 
lessor  had:  Monographic  note  to  Washington  etc.  Gas  Co.  v.  John- 
son, 10  Am.  St.  Rep.  564;  Linton  v.  Hart,  25  Pa.  St  193;  64  Am. 
Dec.  691. 


Bell  v.  County  of  Allegheny. 

[184  Pennsylvania  State,  296.] 

RES  JUDICATA.— IF  IN  AN  ACTION  BY  A  PUBLIC 
OFFICER  to  recover  a  salary  the  court  determines  that  his  office 
is  a  salaried  office,  and,  as  a  consequence,  that  he  Is  entitled  to  a 
designated  salary  only,  he  cannot,  in  a  subsequent  action  for  salary 
afterward  accruing,  recover  a  larger  sum  on  the  ground  that  in  the 
first  action  the  statute  entitling  him  to  a  greater  compensation  was 
neither  pleaded  nor  referred  to  In  argument 

D.  T.  Watson  and  Jolin  F.  Sanderson,  for  the  appellant. 

N".  S.  Williams,  county  solicitor,  for  the  appellee. 

^^'^  DEAN,  J.  John  A.  Bell  was  elected  county  treasurer  of 
Allegheny  county  in  November,  1890,  for  the  term  of  three 
years.  He  assumed  the  duties  of  the  office  the  first  Monday  of 
January,  1891,  and  served  out  his  term.  By  the  census  of  1890, 
the  population  of  the  county  was  five  hundred  and  fifty-one  thou- 
sand nine  hundred  and  fifty-nine.  The  plaintiff  claimed  that 
his  salary,  in  a  county  of  this  population,  by  the  act  of  March  31, 
1876  (Public  Laws,  13),  and  the  supplement  of  June  13,  1883 
(Public  Laws,  113),  was  fixed  at  ten  thousand  dollars  per  year. 
The  defendant  contended  that  his  salary  was  fixed  by  a  special 
act  relating  to  Allegheny  county,  of  May  1,  1861  (Public  Laws, 
450),  and  by  a  supplement  of  March  11,  1870  (Public  Laws, 
373),  at  four  thousand  five  hundred  dollars  per  year.    The 
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plaintiff  filed  statement  of  his  demand,  which  was  for  the  last 
nine  quarters  of  his  salary  for  the  term,  the  first  three  quarters 
having  been  demanded  in  another  suit.  The  amount  claimed 
for  the  last  nine  quarters  was  twenty-two  thousand  five  hundred 
dollars,  being  at  the  rate  of  ten  thousand  dollars  per  year.  Suit 
waa  brought  January  2,  1897.  On  September  22,  1897,  the 
county  filed  a  demurrer  to  the  claim,  denying  plaintiff's  right  in 
law  to  recover  the  amount  demanded.  The  court  below  sus- 
tained the  demurrer  and  entered  judgment  ^^^  for  defendant, 
saying:  "We  regard  the  questions  raised  by  the  demurrer  as 
having  been  settled  by  the  case  of  Bell  v.  Allegheny  County, 
149  Pa.  St.  381,  and  the  orders  made  therein  by  the  supreme 
court." 

What  was  settled  by  the  case  cited?  This  same  officer,  claim- 
ing his  salary  was  fixed  at  ten  thousand  dollars  by  the  general 
acts  of  1876  and  1883,  brought  suit  against  the  county  for  the 
first  three  quarters  of  the  same  term,  for  which  he  now  claims  the 
remaining  nine  quarters.  Demurrer  was  filed  averring  the 
same  obstacles  to  recovery  as  now,  the  special  acts  of  1861  and 
1870,  fixing  the  salary  of  the  county  treasurer  of  Allegheny 
county  at  four  thousand  five  hundred  dollars.  Then,  the  court 
below  was  of  opinion  that  the  special  statutes  were  repugnant. 
to  the  general  law,  and  were  repealed  by  it.  The  demurrer  was 
ovenaled  and  judgment  entered  for  plaintiff.  The  county  ap- 
pealed to  this  court.  In  an  opinion  rendered  by  Justice  Hey- 
drick  we  reversed  the  judgment,  for  the  reason  that  there  was 
no  such  repugnancy  between  the  local  and  general  statutes,  so 
far  as  related  to  the  county  treasurer,  as  repealed  by  implica- 
tion the  former.  Both  statutes  established  fixed  salaries  for 
county  officers,  among  them  the  county  treasurer;  and  it  was 
said:  "The  mandate  of  section  5,  article  14,  of  the  constitution, 
that  the  compensation  of  county  officers  shall  be  regulated  by 
law  was  satisfied,  in  respect  to  the  treasurer  of  Allegheny  county, 
by  the  special  act  of  1861  and  its  supplement;  and  so  far  as  that 
officer  was  concerned,  the  legislature  was  not  bound  to  act,  and 
therefore  cannot  be  presumed,  contrary  to  the  well-known  can- 
ons of  construction,  to  have  intended  to  act."  That  is,  by  the 
act  of  1861  and  its  supplement,  the  county  treasurer  was  com- 
pensated by  a  fixed  salary;  that  was  all  that  was  intended  by  the 
constitution  and  act  of  1876,  viz.,  to  compensate  all  officers  in 
counties  of  a  certain  class,  of  which  Allegheny  county  was  one, 
by  fixed  salaries.  Bell,  in  his  statement  in  that  case,  averred 
that  hia  office  was  a  county  office,  to  be  compensated  by  a  fixed 


Jan.  1898.]        Bell  v.  County  of  Allegheny.  797 

salary,  but  that  the  salary  was  fixed  by  the  general,  and  not  by 
the  special,  act.  The  demurrer  filed  admitted  the  facts,  but  not 
the  legal  conclusion.  The  facts  being  established,  the  legal  con- 
clusion from  them,  by  this  court,  was  that  he  was  entitled  to 
a  salary  of  four  thousand  five  hundred  dollars  per  year,  un- 
der the  special  acts,  and  judgment  was  finally  ordered  to 
be  so  entered.  The  opinion  in  Bell  v.  Allegheny  ^^^  Coun- 
ty, 149  Pa.  St.  381,  was  handed  down  May  23,  1892;  on 
October  3,  1894,  the  opinions  in  McCleary  v.  Allegheny 
County,  163  Pa.  St.  578,  588,  589,  were  handed  down,  de- 
ciding that  these  officers  came  under  the  provisions  of  the 
general  act  of  1876,  because,  under  the  local  acts,  they 
were  compensated  by  part  salary  and  in  part  by  fees;  that  as  the 
intent  of  the  general  act  was  to  compensate  these  officers,  sole- 
ly, by  a  fixed  salary,  and  to  compel  the  payment  of  all  fees  into 
the  county  treasury,  there  was  an  irreconcilable  repuguEincy  be- 
tween the  two  acts,  and  the  local  act  must  go  down,  in  face  of 
the  general  act  passed  in  obedience  to  a  constitutional  mandate. 
Mr.  Bell,  the  plaintiff,  then  discovered  that  in  addition  to  the 
fixed  salary  of  four  thousand  five  hundred  dollars  he  was  com- 
pensated by  a  fee  under  a  local  liquor  act  of  April  3,  1872,  the 
twentieth  section  of  which  reads  as  follows:  "The  county  treas- 
urer of  Allegheny  county  is  hereby  required  to  perform  all  the 
duties  imposed  upon  him  by  the  provisions  of  this  act,  and  to 
furnish  the  licensee  with  printed  bonds  to  be  filled  up  by  them  as 
required  by  this  act.  The  blank  bonds  to  be  furnished  at  the 
expense  of  the  said  county  treasurer,  who  shall  receive  therefor 
a  fee  of  one  dollar."  We  do  not  think  this  provision  directs 
payment  of  a  fee  as  compensation  for  services.  The  primary 
intent  of  the  act,  evidently,  was  to  promote  uniformity  in  the 
framing  of  the  bond,  by  directing  the  blanks  to  be  prepared  and 
issued  by  a  particular  officer.  The  act  would  have  expressed 
the  same  intent  had  it  directed  that  the  bonds  should  be  fur- 
nished by  the  county  treasurer  at  the  actual  cost  thereof,  to  be 
paid  by  the  licensees,  or,  that  they  should  be  furnished  by  the 
county  treasurer  at  an  expense  to  the  licensees  not  exceeding 
one  dollar.  The  obvious  intent  was,  not  to  compensate  the 
treasurer,  but  to  reimburse  him  for  money  laid  out  in  procuring 
the  printed  blank  bonds.  He  may  have  a  profit  or  may  not,  de- 
pending on  the  quantity  of  printed  matter,  the  style  of  printing, 
the  quality  of  paper,  and  printer's  charges.  'If  he  have  a  profit, 
that  was  not,  apparently,  the  purpose  of  the  act;  its  purpose  was 
to  reimburse  him  for  the  expense,  which  is  not  the  less  plain 
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because  the  word  "fee"  is  used.  But,  whatever  construction 
is  placed  on  this  act,  we  do  not  base  our  judgment  upon  it. 
We  prefer  to  decide  the  case  on  the  main  question,  Is  the  judg- 
ment in  Bell  v.  Allegheny  County,  149  Pa.  St.  381,  res  ad- 
judicata?  Is  the  issue  in  this  case  settled  "**^  by  the  judgment 
in  that  case?  To  warrant  that  judgment  it  must  have  been  ad- 
judged, that,  under  the  local  acts,  the  county  treasurer  was  com- 
pensated solely  by  a  salary;  if  the  fact  were  that  "the  compen- 
sation was  partly  by  fees  and  partly  by  salary,"  we  were  bound 
to  render  a  judgment  for  plaintiff  under  the  act  of  1876.  How 
can  it  then  be  argued  that  the  fact  now  urged,  if  it  existed, 
was  not  passed  on? 

It  is  urged  that  the  fact  of  the  act  of  1872  was  not  noticed, 
and  appeared  neither  in  the  pleadings  nor  argument;  concede 
it;  the  fact  that  the  office  was  salaried  under  the  local  act  at 
four  thousand  five  hundred  dollars  clearly  appeared;  as  no  fact 
of  compensation  by  fee  was  either  pleaded  or  argued,  legally, 
and  so  far  as  affects  the  judgment,  no  such  fact  existed,  and  that 
is  an  inevitable  inference  from  the  judgment.  The  court  then 
further  adjudged,  that,  as  the  officer  was  compensated  exclusive- 
ly by  salary,  his  compensation  was  not  affected  by  the  general 
act.  And  that  case  settled  this,  because  the  cause  of  action, 
the  point  on  which  the  contention  turned,  and  the  parties,  are 
the  same.  The  cause  of  action  in  the  first  case  was  the  right  of 
plaintiff  to  demand,  either  a  yearly  salary  of  four  thousand  five 
hundred  dollars  or  ten  thousand  dollars,  and  the  obligation  of 
defendant  to  pay  one  or  the  other;  the  contention  was,  which 
amount  was  allowed  by  law?  And  this  is  precisely  the  contro- 
versy between  the  parties  before  us.  That  additional  or  cumu- 
lative evidence  is  presented  of  a  fact  necessarily  adjudicated  in 
the  former  case,  or  that  the  demand  is  for  compensation  as  to 
subsequent  months  of  the  same  official  term,  leaves  it  still  the 
same  cause  of  action,  to  be  adjudicated  on  the  same  statutes  and 
the  same  facts,  though,  as  to  the  last,  not  the  same  evidence. 
If  the  fact  was  necessarily  determined  it  is  a  bar:  Holley  v,  Hol- 
ley,  96  N.  C.  229;  Harryman  v.  Eoberts,  52  Md.  74.  In  Wilson 
V.  Deen,  121  U.  S.  525,  the  action  was  by  the  landlord  on  a  lease 
for  a  term,  the  rent  payable  monthly.  The  defendant  had 
guaranteed  the  payment  of  the  rent.  In  an  action  against  him 
for  the  first  month  he  defeated  a  recovery  on  evidence  that  the 
lease  was  obtained  fraudulently.  In  another  action  against 
him  for  the  rent  of  subsequent  months,  it  was  held  that  the  first 
judgment  was  a  bar  to  recovery,  Justice  Field  saying:  "It  (the 
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first  judgment)  determined,  not  merely  for  that  case,  but  for 
all  cases  between  the  same  parties,  not  only  that  there  was 
nothing  due  for  the  month  of  December,  but  that  the  lease 
«o3  itself  \ras  procured  by  fraud."  The  matter  in  controversy 
was  the  lease;  making  separate  demands  and  instituting  separate 
suits  for  the  monthly  installments  as  they  fell  due  did  not 
change  the  one  cause  of  action,  the  written  instrument,  on 
which  depended  the  right  of  plaintiff  and  obligation  of  defend- 
ant; that  being  settled  by  the  first  judgment,  the  defendant 
could  not  be  harassed  with  suits  for  the  subsequent  monthly 
installments.  In  Kilheffer  v.  Herr,  17  Serg.  &  R.  319,  17  Am. 
Dec.  658,  an  action  on  the  case  for  continuance  of  a  nuisance, 
it  appeared  from  the  record  offered  in  evidence  by  plaintiff  that 
ten  years  before  there  had  been  a  suit  between  the  same  parties, 
the  same  pleas,  and  concerning  the  same  controverted  matter, 
in  which  the  plaintiff  obtained  judgment;  the  defendant's  plea 
on  the  second  trial,  among  others,  was  a  license  from  plaintiff 
for  the  erection  of  the  dam  or  nuisance  complained  of,  which 
antedated  the  first  suit.  At  the  second  trial,  he  had  new  and 
significant  evidence  tending  to  show  that  he  had  not  exceeded 
in  the  height  of  his  dam,  the  scope  of  his  license.  The  court 
says:  "The  first  question  which  presents  itself  is  the  conclu- 
siveness of  the  record  of  the  verdict  in  the  first  suit;  and  on  this 
part  of  the  case  the  court  entertain  no  doubt.  A  verdict  for  the 
same  cause  of  action  between  the  same  parties  is  conclusive;  for 
when  a  court  of  competent  jurisdiction  has  adjudicated  directly 
upon  a  particular  matter,  the  same  point  is  not  open  to  inquiry 
in  a  subsequent  suit  for  the  same  cause,  and  between  the  same 
parties.  It  may  be  a  great  misfortune,  as  in  this  case,  that  from 
causes  over  which  he  had  no  control  the  party  may  not  have 
been  properly  prepared  for  trial.  It  is,  however,  a  misfortune 
which  this  court  cannot  remedy,  as  the  rule  is  settled  on  the 
principle  that  there  must  be  an  end  of  litigation,  and  to  provide 
against  the  loss  of  testimony;  and  as  the  defendant  had  an  op- 
portunity of  showing  the  truth  of  the  fact,  he  shall  not  after- 
ward be  permitted  to  contradict  a  record  to  which  he  is  a  party. 
He  is  estopped  to  deny  that  which  has  been  solemnly  ruled 
against  him.  "We  shall,  therefore,  take  it  as  settled  that  the 
erection  of  the  dam  complained  of  in  the  first  suit  is  not  open 
to  inquiry  in  an  action  for  the  continuance  of  the  nuisance. 
All  the  plaintiff  was  bound  to  do  was  to  give  in  evidence  the 
former  recovery,  to  prove  that  the  dam  had  undergone  no  alter- 
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ation,  but  continued  the  same,  and  his  right  of  action  was  com- 
plete." 

^^*  To  the  same  effect  is  Long  v.  Long,  5  Watts,  102,  also  a 
second  action  for  continuance  of  a  nuisance.  Philadelphia  v. 
Ridge  etc.  Ey.  Co.,  142  Pa.  St.  493,  24  Am.  St.  Rep.  512,  cited, 
and  so  confidently  relied  on  by  appellant,  has  no  application  to 
the  case  in  hand.  There,  under  the  act  of  1859,  the  railway 
company  was  required  to  pay  to  the  city  six  per  cent  of  its  divi- 
dends whenever  its  dividends  exceeded  six  per  cent  of  its  capi- 
tal stock;  afterward,  by  act  of  1872,  the  amount  of  tax  was  les- 
sened by  requiring  the  company  to  pay  only  six  per  cent  of  the 
dividends  in  excess  of  six  per  cent  on  its  capital  stock.  The 
company  defaulted  in  payment  under  the  second  act  for  the 
years  1872  to  1879  inclusive,  and  the  city  brought  suit  for  the 
taxes  of  those  years,  under  the  act  of  1872.  The  company  ad- 
mitted its  liability,  under  the  act,  but  contended  that  a  proper 
construction  of  it  made  it  answerable  only  when  any  single  de- 
clared dividend  exceeded  six  per  cent  of  its  capital  stock;  the 
city  contended  that  under  such  construction  the  city  might  de- 
rive no  revenue,  and  the  manifest  intent  of  the  act  would  be  de- 
feated; on  this  question  the  case  came  before  this  court,  and  it 
was  decided  that  the  company's  liability  was  to  be  determined, 
not  by  the  single  dividends,  but  by  the  aggregate  of  the  annual 
dividends.  This  was  all  that  was  adjudicated.  The  constitu- 
tionality of  the  act  was  not  questioned:  See  Philadelphia  v. 
Ridge  etc.  Ry.  Co.,  102  Pa.  St.  190,  decided  in  1883.  After- 
ward, in  1889  (see  Ridge  Avenue  etc.  Ry.  Co.  v.  Philadelphia, 
124  Pa.  St.  219),  in  a  contention  between  the  city  and  railway 
company,  as  to  the  obligation  of  the  latter  to  pave  streets,  this 
court  declared  the  act  of  1872  unconstitutional  and  void.  Then 
the  city  brought  suit  for  the  taxes  of  the  years  1880  to  1883,  in- 
clusive, computing  them,  not  under  the  act  of  1872,  but  under 
the  act  of  1859,  which  imposed  the  higher  rate.  The  company 
defended  on  the  ground  that  in  Philadelphia  v.  Ridge  etc.  Ry. 
Co.,  102  Pa.  St.  190,  the  city  having  brought  suit  under  the  act 
of  1872,  and  this  court  having  adjudged  and  determined  the 
construction  of  that  act  in  the  city's  favor,  the  whole  matter 
was  res  adjudicata,  and  the  city's  demand  must  be  determined 
by  the  act  of  1872.  This  court  said,  no;  that  while  that  suit 
settled  the  taxes  for  the  years  preceding  the  act  of  1872,  under 
which  act  the  suit  was  brought,  notwithstanding  its  unconsti- 
tutionality, yet  the  city  was  not  barred  by  that  judgment  from 
alleging  the  unconstitutionality  of  the  act  as  to  the  taxes  of 


Jan.  1898.]        Bell  v.  County  of  Allegheny.  801 

subsequent  years.  Nor,  could  there  ^'*'*  well  have  been  any 
other  decision.  After  the  act  of  1872,  in  another  suit,  had 
been  declared  unconstitutional  in  Ridge  Avenue  etc.  Ey.  Co.  v. 
Philadelphia,  124  Pa.  St.  219,  in  a  legal  sense,  there  was  no 
such  act  in  existence;  the  right  of  plaintiff  and  the  obligation 
of  defendant  were  wholly  statutory;  and  the  only  valid  statute 
establishing  both  was  that  of  1859.  And,  while  the  validity  of 
the  act  of  1872  was  impliedly  admitted  by  both  parties  and  as- 
sumed by  the  court  in  the  first  suit,  and  a  judgment  entered  by 
virtue  of  it  which  bound  all  parties  in  that  subject  of  contention, 
yet  after  it  was  declared  void,  it  bound  not  the  parties  as  to  their 
future  conduct,  nor  the  courts,  as  an  adjudication  in  demands 
maturing  subsequently.  If,  in  this  case,  the  local  salary  act  of. 
1861  had  been  declared  unconstitutional  after  the  decision  in 
Bell  V.  Allegheny  County,  149  Pa.  St.  381,  the  appellant  might 
forcibly  argue  that  the  only  act  having  a  legal  existence  fixing  his 
salary  is  that  of  1876;  and  to  sustain  this  position,  Philadelphia 
V.  Eidge  etc.  Ey.  Co.,  102  Pa.  St.  190,  might  be  pointedly  cited. 
But  the  law  impelling  the  court  to  the  decision  in  Bell  v.  Alle- 
gheny County,  149  Pa.  St.  381,  has  not  been  one  whit  changed 
since  that  decision  was  rendered.  The  point  made  by  appellant, 
that  Philadelphia  v.  Eidge  etc.  Ey.  Co.,  102  Pa.  St.  190,  sustains 
his  position  that  his  present  suit  is  for  a  different  cause  of  action 
than  the  first,  as  we  have  before  noticed,  is  not  sound.  The  first 
action  proceeded  on  the  assumption  that  the  act  of  1872  was 
constitutional,  the  second,  that  it  had  no  existence,  and  the 
city's  claim  was  fixed  by  act  of  1859;  the  unconstitutionality  of 
the  act  gave  rise  to  a  new  cause  of  action,  that  fixed  by  the  first 
act,  six  per  cent  of  the  six  per  cent  dividends  declared,  instead 
of  six  per  cent  of  dividends  in  excess  of  six  per  cent.  If  the  act 
of  1872  had  been  valid  the  first  judgment  would  have  barred 
the  city  from  any  other  or  greater  demand  than  was  asserted  in 
that  case,  because  the  right  of  the  city  and  obligation  of  the  de- 
fendant would  have  been  precisely  the  same;  but,  wiping  that 
act  from  the  statute  book  changed  the  cause  of  action,  as  to  the 
succeeding  years,  to  one  based  on  an  entirely  different  statute, 
and,  of  course,  the  judgment  was  no  adjudication  of  this  de- 
mand. 

The  suggestion  of  the  hardship  resulting  from  an  insufficient 
compensation  to  a  competent  officer  performing  such  onerous 
and  responsible  duties  as  are  imposed  upon  the  county  treasurer 
of  the  second  most  populous  county  of  the  state  is  without  ^^* 
weight.     No  man  is  compelled  to  accept  the  office  at  an  insuffi- 
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cient  salary.  If  he  do  accept,  he  then  voluntarily  undergoes 
the  hardship.  If  competent  men  decline  the  ofiQ.ce  because  of 
the  meager  salary,  and  it  falls  into  the  hands  of  the  incompetent, 
the  people  can  easily  cure  the  evil  by  moving  the  legislature  to 
repeal  the  local  statute,  which  would  at  once  raise  the  salary  to 
ten  thousand  dollars. 

The  language  of  this  court  in  Marsh  v.  Pier,  4  Eawle,  273, 
26  Am.  Dec.  131,  on  the  rule  of  res  adjudicata,  is  forcible,  in 
view  of  the  character  of  this  litigation:  "A  judgment  of  a  prop- 
er court,  being  a  sentence  or  conclusion  of  the  law,  upon  the 
facts  contained  within  the  record,  puts  an  end  to  all  further  lit- 
igation on  account  of  the  same  subject  matter,  and  becomes 
the  law  of  the  case,  which  cannot  be  changed  ox  altered,  even 
by  the  consent  of  the  parties,  and  is  not  only  binding  upon 
them,  but  upon  the  courts  and  juries,  even  afterward,  as  long 
as  it  shall  remain  in  force  and  unreversed."  And  in  the  same 
case:  "A  contrary  doctrine,  as  it  seems  to  me,  subjects  the  pub- 
lic peace  and  quiet  to  the  will  or  neglect  of  individuals,  and  pre- 
fers the  gratification  of  a  litigious  disposition  on  the  part  of 
suitors,  to  the  preservation  of  the  public  tranquillity  and  hap- 
piness." 

All  the  assignments  of  error  are  overruled  and  the  judgment 
is  affirmed. 

JUDGMENTS— CONCLUSIVENESS  OF.— A  judgment  or  decree 
of  a  court  of  competent  jurisdiction  is  final,  not  only  as  to  the  sub- 
ject matter,  but  also  as  to  every  other  matter  which  the  parties 
might  have  litigated  and  had  decided  in  the  case:  Hentig  v.  Red- 
den, 46  Kan.  231;  26  Am.  St.  Rep.  91,  and  note.  Its  conclusiveness 
is  not  confined  to  the  matter  litigated,  but  includes  the  finding  of 
any  facts  which  were  in  issue  and  necessarily  decided:  State  v. 
Branch,  134  Mo.  592;  56  Am.  St.  Rep.  533.  The  principle  of  res 
judicata  extends  not  only  to  questions  of  fact  and  of  law  which 
were  decided  in  the  former  suit,  but  also  to  grounds  of  recovery  or 
defense  which  might  have  been,  but  were  not,  presented:  Harmon 
V.  Auditor,  123  111.  122;  5  Am.  St.  Rep.  502;  Huntley  v.  Holt,  59 
C5onn.  102;  21  Am.  St.  Rep.  71,  and  note. 


Murphy's  Estate. 

[184  Pennsylvania  Ctate,  310.] 

CHARITABLE  USE.  BEQUESTS  FOR.  WHEN  NOT  VOID 
FOR  UNCERTAINTY.— A  devise  or  bequest  of  the  balance  of  the 
testator's  estate  to  be  divided  among  such  benevolent,  charitable, 
and  religious  institutions  as  his  executors  or  their  successors  shall 
select,  is  not  void  for  uncertainty. 

CHARITABLE  USES  —  DISCRETIONARY  POWERS  IN 
TRUSTEES.— In  the  case  of  a  will  making  a  charitable  bequest,  it 
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Is  Immaterial  how  vague,  indefinite,  and  uncertain  the  objects  of 
the  testator's  bounty  may  be,  provided  there  is  a  discretionary 
power  vested  in  some  one  over  its  application  to  those  objects. 

CIIAIUTABLB  USE— WHAT  MAY  BE  SUSTAINED  AS.— 
A  bequest  for  benevolent,  charitable,  and  religious  institutions  or 
associations  to  be  selected  by  the  testator's  executors  is  sustainable 
as  a  charitable  bequest. 

EXECUTOKS  OR  TRUSTEES— POWERS  OF  SURVIVORS. 
When  a  "will  confers  a  power  on  the  testator's  executors  or  their 
successors,  the  survivor  of  them  may  execute  the  power. 

John  Wilson,  for  the  appellant. 

George  B.  Gordon,  John  Dalzell,  and  "William  Scott,  for  the 
Homeopathic  Hospital,  Cohen  &  Israel,  for  the  Allegheny  Hos- 
pital, A.  M.  Todd  and  Thomas  Heriott,  for  the  Washington  & 
Jefferson  College,  and  William  A.  Way,  for  the  Preshyterian 
Hospital. 

=^1^  PEE  CUEIAM.  We  find  nothing  in  this  record  that  re- 
quires a  reversal  or  modification  of  the  decree  from  which  this 
appeal  was  taken;  nor  do  we  think  that  any  of  the  questions 
presented  in  the  specifications  of  error  require  further  notice 
than  is  taken  of  them  in  the  opinion  of  the  learned  judge  who 
entered  the  decree. 

On  his  opinion,  the  decree  is  afiirmed  and  appeal  dismissed 
at  appellants'  costs. 

The  opinion  of  the  trial  judge,  thus  referred  to  and  adopted, 
was  as  follows: 

310  <^iiiiam  E.  Murphy  died  testate  on  April  18,  1896.  By 
his  will  dated  July  12,  1894,  he  made  the  following  provisions 
for  his  wife,  who  died  prior  to  him,  to  wit,  on  September  29, 
1895: 

"  'Second.  I  will  and  bequeath  to  my  wife,  Matilda  T.  Mur- 
phy, the  sum  of  five  thousand  ($5,000)  dollars,  and  one  hundred 
^^^  and  fifty  (150)  shares  of  the  stock  of  the  Pennsylvania  Eail- 
road  Company,  also  all  my  household  furniture,  my  pew  in  the 
First  Presbyterian  Church  of  Pittsburg  and  my  lot  in  the  Alle- 
gheny Cemetery;  these  bequests  with  the  provisions  made  in 
clause  third,  to  be  in  lieu  of  her  dower  and  statutory  interest 
in  my  estate:  To  this  provision  in  my  will  I  add,  however,  the 
following  request,  that,  if  at  the  expiration  of  one  year  after  my 
decease  the  value  of  my  estate  has  not  materially  decreased 
from  the  appraisers'  estimate,  then  she  would  of  her  own  free 
will  and  accord  make  the  following  distribution  of  the  above 
named  Pennsylvania  Eailroad  Company  stock.  To  my  neph- 
ews, J.  W.  Murphy,  J.  M.  Kurtz,  and  Daniel  Cooper,  twenty 
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(30)  shares  each;  to  my  nieces,  Annie  Murphy,  Elizabeth  Kurtz, 
Lucy  Randall,  and  Martha  Crane,  ten  (10)  shares  each;  to  my 
nephews,  James  M.  Cooper  (son  of  Wm.  M.  Cooper),  Frank 
Cooper  and  William  M.  Cooper  (sons  of  Daniel  Cooper),  to  my 
niece  Fannie  Cooper  (daughter  of  Daniel  Cooper),  and  to  James 
M,  Kurtz,  in  trust  for  his  children,  ten  (10)  shares  each. 

"  'Third.  The  rest  and  residue  of  my  estate  of  every  kind,  I 
give  and  bequeath  to  David  Robinson,  his  heirs  and  assigns,  in 
trust,  however,  for  the  following  purposes:  to  invest  and  rein- 
vest the  same  in  such  securities  as  he  shall  deem  safe,  and  the 
net  income  and  profits  thereof  to  pay  to  my  wife,  Matilda  T. 
Murphy,  during  the  term  of  her  natural  life,  and  at  her  decease 
the  principal  sum  of  said  residuary  estate  to  be  by  said  trustee 
paid  as  follows:' 

•"He  then  gave  certain  pecuniary  legacies  and  provided  as  fol- 
lows in  the  last  paragraph: 

"  *6.  The  balance  of  my  estate,  after  the  payment  of  the 
above  legacies  and  the  collateral  inheritance  tax  on  them,  to  be 
divided  among  such  benevolent,  charitable,  and  religious  insti- 
tutions and  associations  as  shall  be  selected  by  my  executors,  or 
their  successors. 

"  ^t  is  my  will  that,  should  there  be  a  deficiency  in  my  estate, 
the  above  legacies  shall  abate  proportionately,  save  that  I  wish 
those  to  the  Boards  of  Foreign  Missions  and  Home  Missions  to 
be  paid  in  full  and  free  from  any  tax. 

"  1  appoint  David  Robinson  and  my  wife,  Matilda  T.  Mur- 
phy, executors  of  my  will,  without  bonds,  no  bonds  to  be  re- 
quired of  them  as  trustees  of  the  residuary  estate.' 

3ia  "David  Robinson  having  died  prior  to  testator,  he,  on 
February  7,  1895,  by  codicil,  appointed  William  A.  Robinson 
as  trustee  and  executor  instead  of  said  David  Robinson,  de- 
ceased. 

"William  A.  Robinson,  as  surviving  executor,  filed  this  ac- 
count and  by  writing  filed,  made  the  following  distribution  of 
the  residue  of  the  estate: 

"  *To  the  Home  for  Aged  Protestant  Women,  at  Wilkins- 
burg,  Penna.,  five  hundred  dollars.  To  the  Passavant  Memo- 
rial Home  for  Epileptics,  Rochester,  Penna,,  five  hundred'  dol- 
lars. To  the  trustees  of  Washington  and  Jefferson  College  at 
AVashington,  Penna.,  for  permanent  funds,  one  thousand  dol- 
lars. To  the  Trustees  of  the  Western  Theological  Seminary  of 
the  Presbyterian  Church  in  Allegheny,  Penna.,  in  aid  of  fund 
for  establishing  a  chair  of  Sacred  Rhetoric  and  Elocution,  one 
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thousand  dollars.  The  balance  of  the  said  estate  to  he  divided 
into  four  equal  parts:  One  of  said  parts  to  he  given  to  each  of 
the  following  institutions,  namely:  To  the  Homeopathic  Med- 
ical and  Surgical  Hospital  and  Dispensary  of  Pittsburg,  Penna., 
for  permanent  funds,  one  of  said  four  parts;  to  the  Allegheny 
General  Hospital  in  Allegheny,  Penna.,  for  permanent  funds, 
one  of  said  four  parts;  to  the  Trustees  of  Washington  and  Jef- 
ferson College  at  "Washington,  Penna.,  for  permanent  funds,  one 
of  said  four  parts,  and  to  the  Presbyterian  Hospital  of  Pittsburg 
and  Allegheny,  Penna.,  for  permanent  funds,  one  of  said  four 
parts.* 

"It  is  claimed  by  the  next  of  kin:  1.  That  the  bequest  in  the 
residuary  clause  is  void  for  uncertainty;  2.  That  the  surviving 
executor  had  not  the  power  alone  to  designate  the  beneficiaries; 
and  3.  That  the  lapsed  legacy  to  testator's  wife  did  not  fall  into 
the  residue. 

"In  Missionary  Society's  Appeal,  30  Pa.  St.  425,  it  was  said 
that,  ^In  the  case  of  a  will  making  a  charitable  bequest,  it  is  im- 
material how  vague,  indefinite,  and  uncertain  the  objects  of  th6 
testator's  bounty  may  be,  provided  there  is  a  discretionary  pow- 
er vested  in  some  one  over  its  application  to  those  objects.* 
Such  discretionary  power  here  is  vested  in  the  executors;  but  it 
is  contended  upon  the  authority  of  Morice  v.  Bishop,  9  Yes. 
399,  where  the  bequest  was  for  such  objects  of  benevolence  and 
liberality  as  the  trustee  in  his  discretion  should  most  approve, 
and  other  English  cases  that,  as  the  bequest  here  ^^^  is  for 
benevolent  as  well  as  charitable  uses,  it  is  void  for  uncertainty. 
In  Witman  v.  Lex,  17  Serg.  &  R.  88,  17  Am.  Dec.  644,  Gibson, 
C.  J.,  in  commenting  upon  Morice  v.  Bishop,  9  Ves.  399,  said 
that  such  a  gift  would  probably  be  upheld  in  Pennsylvania;  but 
there  have  been  no  cases  cited  of  our  supreme  court  directly  in 
point;  there  are,  however,  from  other  states.  In  Saltonstall  v. 
Sanders,  11  Allen,  446,  Mr.  Justice  Gray  sustained  a  trust  'for 
the  furtherance  and  promotion  of  good  morals,  and  in  aiding 
objects  and  purposes  of  benevolence  and  chariiy.'  On  page 
468  he  said:  'The  decisions  of  the  English  courts  since  our 
revolution  are  of  no  binding  authority  on  this  court,  and  upon 
such  a  question  as  the  interpretation  of  the  word  "benevolence,** 
as  connected  with  "charity,"  of  no  particular  weight  when  op- 
posed to  the  well-settled  meaning  of  the  words  in  our  own  law.' 
And  on  page  470,  ^Whatever,  therefore,  may  be  the  meaning 
in  the  law  of  Massachusetts  of  the  word  "benevolence"  by  itself 
there  can  be  no  doubt  that  when  used  in  connection  with  "char- 
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ity"  it  is  synonymous  with  it.'  A  still  stronger  case  is  Eotch 
V.  Emerson,  105  Mass.  431,  where  a  gift  to  trustees  *to  be  by 
them  applied  for  the  promotion  of  agricultural  or  horticultural 
improvements  or  other  philosophical  or  philanthropical  pur- 
poses at  their  discretion'  was  sustained  as  a  charitable  bequest. 
In  Goodale  v.  Mooney,  60  N.  H.  528,  49  Am.  Eep.  334,  the  fol- 
lowing bequest  was  sustained:  'I  place  the  remainder  of  my 
property  in  the  hands  of  my  executors  to  be  distributed  by  them 
after  my  decease,  among  my  relatives  and  for  benevolent  ob- 
jects.* On  page  634  the  court  said:  *In  many  cases  the  word 
'^benevolent"  has  been  coupled  with  "charitable"  or  some  equiv- 
alent word,  or  has  been  mentioned  in  connection  with  such  pub- 
lic institutions  as  to  show  an  intent  to  make  it  synonymous  with 
charity.*  They  are  also  synonymous  in  their  ordinary  mean- 
ing: See  Webster's  Dictionary. 

"It  seems  then  that  the  word  ^benevolent,'  as  used  by  the  tes- 
tator, is  to  be  construed  as  synonymous  with  'charitable,'  and 
the  residuary  bequest  is  therefore  not  void  for  uncertainty. 
But  it  is  contended  that  William  Robinson,  as  the  sole  surviving 
executor,  had  not  the  power  to  designate  the  beneficiaries  under 
the  residuary  clause.  If  the  power  were  incident  to  the  per- 
sons of  the  executors  and  not  to  the  office,  this  position  would, 
perhaps,  be  well  taken.  The  testator  provided  that  the  selec- 
tion '*'•'*  of  the  beneficiaries  should  be  made  ^by  my  executors  or 
their  successors.'  The  distribution  of  the  residuary  estate  was 
not  to  be  made  until  after  the  death  of  his  wife;  and  it  is  not 
probable  he  anticipated  that  the  beneficiaries  would  be  desig- 
nated until  then,  and  his  wife,  as  executrix,  would  not,  there- 
fore, take  part.  The  word  'successors'  appears  to  indicate  that 
he  intended  the  power  of  selection  should  be  exercised  by  the 
persons  filling  the  office  after  his  wife's  decease;  and  the  power 
seems  to  be  annexed  to  the  office,  and  not  to  the  person.  In 
Perry  on  Trusts,  section  499,  it  is  said:  'The  question  is  whether 
the  donor  reposed  a  personal  trust  and  confidence  in  the  trustees 
appointed,  or  whether  he  reposed  the  power  in  whomsoever 
might  in  fact  fill  the  office  of  trustee.'  And  in  Hill  on  Trus- 
tees, 489,  *Where  the  power  is  annexed  to  the  office  of  trustees, 
and  one  or  more  of  the  trustees  refuse  to  accept  the  trust,  it  ia 
settled  that  those  who  accept  may  exercise  the  power.'  We 
think  the  surviving  executor  had  power  to  designate  the  bene- 
ficiaries, and  as  they  are  all  charitable  to  some  extent,  his  desig- 
nation is  valid,  and  distribution  must  be  made  accordingly. 

"The  legacy  to  his  wife  was  given  to  her  absolutely,  coupled 
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with  a  suggestion  that  under  certain  contingencies  she  should 
give  the  Pennsylvania  railroad  stock  to  certain  persons.  The 
words  are  merely  precatory,  created  no  trust,  arid  did  not  in  any 
way  qualify  the  absolute  gift  to  her.  The  legacy  lapsed  by  rea- 
son of  her  death  before  the  testator,  and  as  the  will  contains  a 
general  residuary  clause,  and  it  is  evident  it  was  the  intention  of 
the  testator  to  dispose  of  his  whole  estate,  the  lapsed  legacy  falls 
into  the  residue,  and  must  be  distributed  as  part  of  it  to  the 
beneficiaries  designated  by  the  executor:  Gray's  Appeal,  147 
Pa.  St.  67;  Powell's  Appeal,  138  Pa.  St.  322;  Eeimer's  Estate, 
159  Pa.  St.  212." 

CHARITIES— VALIDITY  OF  BEQUESTS  TO— DISCRETION 
OF  TRUSTEES.— A  trust  to  executors  to  distribute  a  residuum 
among  the  testator's  relatives  and  for*  benevolent  objects,  in  such 
sums  as  they  shall  deem  best,  is  valid:  Goodale  v.  Mooney,  60  N. 
H.  528;  49  Am.  Rep.  334.  A  gift  to  one  of  moneys  or  property  "to 
be  disposed  of  by  him  for  such  charitable  purposes  as  he  shall  thinlj 
proper,"  is  a  good  charitable  trust:  Minot  v.  Baker,  147  Mass.  348;  9 
Am.  St.  Rep.  713,  and  note;  extended  note  to  Bridges  v.  Pleasants, 
44  Am.  Dec.  100,  301.  Compare  Gambell  v.  Trippe,  75  Md.  252;  32 
Am.  St.  Rep.  388,  and  note. 

TRUSTS— TRUSTEES— RIGHT  OF  SURVIVORSHIP.— Where 
an  estate  is  granted  or  devised  to  two  or  more  to  hold  in  trust,  there 
is  no  doubt  that  at  the  common  law  they  take  as  joint  tenants 
with  the  benefit  of  survivorship,  and  when  one  of  them  dies,  that 
those  surviving  take  the  whole  estate,  and  with  it  the  i>ower  to 
execute  the  trust:  Monographic  note  to  Tyler  v.  Herring,  19  Am. 
St.  Rep.  275. 
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NEGLIGENCE  WILL  NOT  BE  PRESUMED  from  the  mere 
happening  of  an  accident  and  a  consequent  injury,  except  when 
contractual  relations  exist  between  the  parties,  as  in  the  ease  of 
carriers  of  passengers  and  some  others.  Plaintiff  must,  to  sustain 
a  recovery,  prove  either  actual  negligence  or  conditions  which  are 
so  obviously  dangerous  as  to  admit  of  no  inference  other  than  that 
of  negligence. 

NEGLIGENCE— BUILDING,  LIABILITY  OF  OWNER  FOR 
THE  FALLING  OF  A  DANGEROUS  IMPLEMENT  ON  PERSON 
BENEATH.— If  an  axe  falls  from  the  fifth  story  of  a  building 
striking  and  killing  a  person  lawfully  in  the  area  outside  it,  and 
there  is  no  proof  of  negligence  on  the  part  of  the  owner  of  the  build- 
ing, and  the  evidence  of  the  person  using  the  axe  when  it  fell  shows 
due  care  on  his  part,  a  nonsuit  is  properly  entered  in  an  action 
against  the  owner  to  recover  for  the  damages  thus  inflicted. 

Alfred  H.  Haig,  James  M.  Beck,  and  William  F.  Harrity,  for 

the  appellant, 

John  G.  Johnson,  for  the  appellee. 
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'"**^  FELL,  J.  The  plaintiff's  testimony  showed  that  her 
husband,  while  lawfully  in  an  areaway  in  the  building  in  which 
he  was  employed,  was  struck  on  the  leg  by  an  axe  head  and 
thereby  received  a  wound  from  the  effects  of  which  he  died;  and 
that  the  axe  head  fell  from  an  open  doorway  in  the  fifth  story  of 
the  building,  which  was  occupied  by  the  Ontario  Spinning  Com- 
pany, the  corporation  defendant.  The  plaintiff  then  called 
Clement,  an  employe  of  the  defendant,  who  testified  that  at 
the  time  of  the  accident  he  was  using  the  axe  in  question  in 
cutting  or  breaking  the  iron  bands  on  a  bale  of  cotton;  that  he 
had  so  used  the  same  axe  for  about  two  years;  that  he  had  never 
had  any  trouble  with  it;  that  he  had  frequently  examined  it  to 
see  whether  it  was  in  good  condition;  that  on  this  occasion, 
while  he  had  not  made  an.y  particular  examination,  "it  seemed 
to  be  in  first  class  condition";  that  he  had  noticed  nothing  wrong 
with  it;  that  immediately  before  the  accident  he  had  been  using 
it  for  about  two  riinutes,  and  had  cut  ten  bands  from  '^^^  a 
bale  of  cotton,  and  that  when  he  raised  it  to  strike  again  the 
head  flew  off  the  handle  and  out  of  the  open  doorway  behind 
him. 

The  doctrine  of  res  ipsa  loquitur  applies  where,  under  the  cir- 
cumstances shown,  the  accident  presumably  would  not  have  hap- 
pened if  due  care  had  been  exercised.  Excepting  where  con- 
tractual relations  exist  between  the  parties,  as  in  the  case  of 
carriers  of  passengers  and  some  others,  negligence  will  not  be 
presumed  from  the  mere  happening  of  the  accident  and  a  conse- 
quent injury,  but  the  plaintiff  must  show  either  actual  negli- 
gence or  conditions  which  are  so  obviously  dangerous  as  to  ad- 
mit of  no  inference  other  than  that  of  negligence.  The  burden 
which  is  thus  thrown  upon  the  defendant  is  not  that  of  satis- 
factorily accounting  for  the  accident,  but  merely  that  of  show- 
ing that  he  used  due  care.  It  is  therefore  unnecessary  in  this 
case  to  consider  whether  proof  of  the  accident  and  its  attendant 
circumstances  was  sufficient  to  put  the  defendant  to  its  defense, 
for  if  any  presumption  of  negligence  had  been  raised  by  the 
previous  testimony,  it  was  a  presumption  of  fact  only,  and  was 
entirely  rebutted  by  the  testimony  of  Clement,  the  defendant's 
employe,  who  was  the  last  witness  called  by  the  plaintiff.  His 
evidence  showed  that  he  was  a  competent  man,  and  that  he  had 
used  due  care,  and  it  was  at  the  same  time  entirely  consistent 
with  the  happening  of  the  accident  as  described  by  the  other 
witnesses.  For  to  those  who  are  familiar  with  the  construction 
of  the  ordinary  axe,  such  as  the  one  in  this  case  was  shown  to 
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have  been,  it  is  readily  conceivable  that  tlie  head  and  handle 
may  part  although  apparently  securely  joined,  and  to  those  who 
are  familiar  with  their  use  it  is  known  that  they  sometimes  do 
60  without  previous  warning. 

What,  then,  was  there  to  submit  to  the  jury?  The  defend- 
ant, as  we  have  said,  was  not  bound  to  account  for  the  happen- 
ing of  the  accident.  It  had  been  relieved  by  the  plaintiff  of 
the  burden,  if  any  there  was,  of  showing  the  exercise  of  due  care. 
The  plaintiff's  whole  testimony  not  only  failed  to  show  negli- 
gence on  the  part  of  the  defendant,  but  rebutted  any  presump- 
tion of  negligence  which  may  have  arisen,  and  affirmatively 
proved  its  absence. 

We  are  of  the  opinion  that  the  nonsuit  was  properly  entered, 
and  the  judgment  is  affirmed. 

NEGLIGENCE— PRESUMPTION  OP,  FROM  HAPPENING  OP 
ACCIDENT.— There  ave  many  eases  in  -which  the  nature  of  the  ac- 
cident may  itself  establish  a  prima  facie  ease  of  negligence  against 
a  defendant,  and  cast  upon  him  the  burden  of  proof  to  show  that 
such  accident  occurred  without  his  fault.  These  cases  are  noticed 
and  discussed  in  the  monographic  note  to  Philadelphia  etc.  R.  R. 
Co.  V.  Anderson,  20  Am.  St.  Rep.  490-49.5.  For  later  cases,  see 
Chicago  Street  Ry.  Co.  v.  Rood,  163  111.  477;  54  Am.  St.  Rep.  478, 
and  note;  note  to  Long  v.  Pennsylvania  R.  R.  Co.,  30  Am.  St.  Rep. 
736-738;  Western  Union  Tel.  Co.  v.  State,  82  Md.  293;  51  Am.  St. 
Rep.  464,  and  note. 

NEGLIGENCE— NONSUIT  IN  ACTION  FOR.— Negligence  is  or- 
dinarily a  question  of  fact  for  the  jury  to  determine  from  all  the 
circumstances  of  the  case;  and  the  cases  where  a  nonsuit  is  allowed 
are  exceptional,  and  confined  to  those  where  the  uncontradicted 
facts  show  the  omission  of  acts  which  the  law  adjudges  negligent: 
Durbin  v.  Oregon  R.  R.  etc.  Co.,  17  Or.  5;  11  Am.  St.  Rep.  778. 
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CUSTOM,  WHEN  UNREASONABLE  AND  THERBPORH 
VOID.— A  custom  or  usage  prevailing  in  the  business  of  carpet 
making  by  which  the  result  of  a  color  mixer's  skill  and  labor  in  the 
service  of  his  employer  are  recognized  as  belonging  exclusively  to 
the  employ6,  is  uni-easonable,  and  therefore  void. 

A  CUSTOM  CANNOT  BE  GOOD  unless  it  is  reasonable. 

EMPLOYER  AND  EMPLOYE.— Designs  and  recipes  made 
by  an  employ^  are,  as  between  him  and  his  employer,  the  property 
of  the  latter  for  the  purposes  of  his  business.  Though  there  is  a  pat- 
ent issued  to  the  employ^  for  his  formula,  the  right  of  the  employer 
to  continue  its  use  in  his  business  remains. 

F.  Carroll  Brewster  and  George  W.  Harkins,  for  the  appel- 
lant. 

Richard  P.  White,  for  the  appellees. 
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'^»2  WILLIAMS,  J.  This  case  was  in  this  court  in  1896,  and 
is  reported  in  Dempsey  v.  Dobson,  174  Pa.  St.  122,  52  Am.  St. 
Eep.  816.  A  verdict  and  judgment  had  been  obtained  in  the 
court  below  against  the  defendants  from  which  they  appealed. 
We  reversed  the  judgment,  holding  that  a  color  mixer  could 
not  assert,  as  against  his  employer,  an  exclusive  title  to  the 
various  combinations  and  shades  of  color  devised  by  him  for 
use  in  the  manufacture  of  carpets  in  his  employers'  mill.  But 
we  awarded  a  venire  facias  de  novo  because  of  an  allegation  that 
violence  had  been  used  by  the  defendants  in  the  detention  of 
the  plaintiff,  and  in  preventing  him  from  carrying  away  from 
the  mill  his  color  books.  A  new  trial  has  now  been  had.  The 
charges  of  the  use  of  unlawful  violence  do  not  seem  to  have 
been  pressed,  but  the  plaintiff  attempted  on  the  trial  to  prove 
a  custom  or  usage  prevailing  in  the  business  of  carpet  making, 
by  which  the  results  of  the  color  mixer's  skill  and  labor  in  the 
service  of  his  '***^  employer  is  recognized  as  belonging  exclusive- 
ly to  the  employ^,  the  color  mixer;  the  employer,  the  manufac- 
turer, for  whose  use  the  colors  were  devised  having  no  title 
whatever  to  them.  The  several  assignments  of  error  relate  to 
the  rejection  of  the  evidence  offered  to  establish  such  a  custom. 
It  is  one  of  the  requisites  of  a  good  custom  that  it  must  be  rea- 
sonable. Another  is,  that  it  must  not  be  contrary  to  law.  The 
custom  sought  to  be  set  up  was  an  unreasonable  one.  The  color 
mixer,  like  the  designer  and  the  weaver,  is  employed  because  of 
his  supposed  ability  to  serve  his  employer  in  the  particular  line 
of  labor  which  he  is  expected  to  follow.  First  comes  the  work 
of  the  designer,  who  prepares,  or  invents,  it  may  be,  the  pat- 
tern after  which  the  carpet  is  to  be  made.  Then  comes  the 
color  mixer  who  is  to  mix  his  employer's  colors,  in  such  pro- 
portions as  to  produce  the  necessary  shades  required  by  the  pat- 
tern that  has  been  adopted.  Finally  comes  the  application  of 
the  colors  and  the  weaving.  The  services  of  each  and  all  these 
mechanics  are  requisite  to  the  production  of  the  carpet.  The 
employer  has  an  equal  right  to  the  faithful  service  of  each,  and 
is  equally,  so  far  as  his  own  business  is  concerned,  entitled  to 
the  results  of  the  labor  of  each.  If  a  color  mixer  could  at  hia 
pleasure  carry  off  the  recipes  and  color  books  from  his  employ- 
ers' factory  and  refuse  to  permit  their  further  use  except  upon 
his  own  terms,  it  would  be  in  his  power  to  inflict  enormous  loss 
on  the  manufacturer  at  any  moment,  and  not  merely  to  disturb, 
but  to  destroy  his  business.  Such  a  custom  would  not  be  rea- 
Bonable  and  could  not  be  sustained.     But  it  is  against  the  law. 
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The  courts  of  the  United  States,  of  this  state,  and,  so  far  as  I 
have  been  able  to  examine,  of  all  the  states  in  the  Union,  recog- 
nize the  rule  laid  down  when  this  case  was  here  in  1896,  that 
"The  designs  and  recipes  so  made  for  an  employer  are  as  be- 
tween his  employe  and  himself,  his,  for  the  purpose  of  his  own 
manufacturing  business.  Even  if  his  employe  had  obtained  let- 
ters patent  for  his  formula,  protecting  himself  thereby  against 
the  public,  still  the  employers'  right  to  continue  its  use  in  hia 
own  business  would  be  protected  by  the  United  States  courts": 
Solomons  v.  United  States,  137  U.  S.  342.  To  the  same  effect 
are  Slemmer's  Appeal,  58  Pa.  St.  155;  98  Am.  Dec.  248;  Demp- 
sey V.  Dobson,  174  Pa.  St.  122;  52  Am.  St.  Rep.  816.  The  sev- 
eral offers  made  for  the  purpose  of  showing  the  existence  of  the 
alleged  customs  were  properly  rejected.  In  the  absence  of 
proof  of  the  '*"*  alleged  acts  of  violence,  we  fully  concur  with 
the  learned  judge  of  the  court  below  that  there  was  nothing 
shown  by  the  evidence  on  the  part  of  the  plaintiff  sufficient  to 
sustain  a  verdict  against  the  defendants,  and  that  the  case  was 
a  proper  one  for  a  compulsory  nonsuit. 

The  judgment  is  affirmed,  and  judgment  is  now  entered  in 
favor  of  the  defendants. 

CUSTOM— VALIDITY  OF.— A  usage  to  be  binding  must  be  of 
long  standing,  uniform  in  operation,  just  and  reasonable,  and  known 
to  and  acquiesced  in  by  all  those  whose  rights  are  affected  by  it: 
Hay  ward  v.  Middleton.  3  MeOord,  121;  15  Am.  Dec.  615;  Steele  v. 
McTyer,  31  Ala.  667;  70  Am.  Dec.  516,  and  note;  Jacobs  v.  Shorey, 
48  N.  H.  100;  97  Am.  Dec.  586.  See  monographic  note  to  Governor 
V.  Withers,  50  Am.  Dec.  97-105,  on  customs  and  validity. 

MASTER  AND  SERVANT— RIGHT  OF  FORMER  TO  USE  IN- 
VENTIONS OF  LATTER.— A  master  simply  as  such,  in  the  ab- 
sence of  contract  has  no  exclusive  right  to  the  inventions  of  his 
servant,  but  it  is  a  rule  of  universal  application  that,  if  an  employs, 
without  any  express  agreement,  uses  the  time,  tools  and  money  of 
his  employer,  with  his  consent,  in  making  an  invention,  and  then 
applies  it  practically  in  the  employer's  business,  the  law  Implies  a 
license  to  the  employer  to  continue  to  use  the  Invention  in  his  busi- 
ness, even  after  the  relations  between  the  employer  and  the  in- 
ventor have  been  dissolved,  although  the  employ^  has  taken  out  a 
patent  therefor:  Extended  note  to  Dempsey  v.  Dobson,  52  Am.  St. 
Bep.  820,  821. 


812  Daily  v.  Philadelphia.  [Penn. 


Baily  V,  Philadelphia. 

[184  Pennsylvania  State,  594.] 

A  MUNICIPAL.  CORPORATION  In  supplying  Its  citizens 
with  liglit  in  ttie  streets  and  public  places,  acts  under  autliority 
merely,  and  not  under  municipal  obligation.  Hence,  a  city  may 
change  its  mode  of  action  or  cease  to  act,  and  the  courts  have  no 
power  to  interfere,  unless  the  proposed  action  contravenes  some  ex- 
press statute  or  violates  some  binding  contract. 

A  MUNICIPAL  CORPORATION  may  lease  gasworks  owned 
by  it,  and  which  It  has  operated  for  the  purpose  of  supplying  its 
citizens  and  streets  and  other  public  places  with  light.  Its  power 
to  make  such  a  lease  Is  not  impaired  by  a  statute  creating  a  de- 
partment of  public  works  in  cities  of  the  class  in  question,  and  de- 
claring that  gasworks  owned  and  controlled  by  a  city  and  the  sup- 
ply and  distribution  of  gas  shall  be  under  the  control  of  such 
department. 

MUNICIPAL  CORPORATIONS— Gasworks  when  owned  by 
a  city  are  held  by  it  as  a  business  corporation,  and  it  may  hence 
lease  them  to  another  corporation  and  give  the  latter  the  right  to 
(^erate  them  for  a  period  of  years,  and  may  stipulate  to  do  nothing 
by  ordinance  or  otherwise  during  that  period  to  interfere  with, 
limit,  restrict,  or  impair  the  rights  of  the  lessee. 

CONTRACTS,  OBLIGATION  OF.— Where  a  loan  is  made  to 
a  city  upon  Its  general  security,  and  without  any  pledge  of  its  reve- 
nues, from  gasworks  or  other  specified  source,  the  fact  that  the 
trustees  of  the  gasworks  are  required  to  pay  a  certain  per  centum 
of  the  loan  annually,  to  be  put  into  the  city  treasury,  which  the 
city  undertakes  to  apply  to  the  payment  of  the  interest  on  the  loan, 
and  to  the  creation  of  a  sinking  fund,  does  not  entitle  a  bondholder 
to  enjoin  a  lease  of  its  gasworks  by  such  city.  These  provisions 
respecting  this  per  centum,  and  its  retention  and  payment  into  the 
city  treasury,  do  not  constitute  any  part  of  the  contract  between 
the  municipality  and  the  bondholder. 

Suit  in  equity  to  have  a  lease  made  by  the  city  of  Philadel- 
phia of  its  gasworks  declared  illegal  and  void.  The  plaintiffs 
were  residents  of  the  city  and  owners  of  real  and  personal  prop- 
erty and  consumers  of  gas  therein,  and  one  of  their  number  was 
also  the  holder  of  a  certificate  of  loan  issued  by  the  city  to  pro- 
cure moneys  for  the  extension  of  its  gasworks.  The  city  in. 
November,  1897,  acting  by  its  common  council,  passed  an  ordi- 
nance authorizing  the  execution  of  a  contract  with  the  United 
Gas  Improvement  Company  whereby  the  city  leased  to  it  the 
gasworks,  street  mains,  and  other  property,  real  and  personal, 
used  in  connection  with  the  manufacture  and  distribution  of 
gas  in  the  city.  For  more  than  sixty  years  prior  to  the  enact- 
ment of  this  ordinance  the  city  had  owned  its  gasworks  and 
controlled  and  operated  them  not  only  for  public  lighting,  but 
for  the  supply  and  distribution  of  gas  to  its  citizens  and  tax- 
payers. Under  the  ordinance  of  December  26,  1868,  authoriz- 
ing a  loan  and  the  issuing  of  bonds  to  obtain  moneys  with  which 
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to  maintain  and  extend  the  gasworks,  it  was  provided  that  the 
trustees  should  semiannually  in  each  year,  until  the  loan  was 
paid,  retain  out  of  the  receipts  for  the  sale  of  gas  and  other 
products  of  the  gasworks  the  sum  of  four  per  cent  of  the  amount 
of  the  loan,  and  pay  that  sum  to  the  city  treasurer,  who  should 
apply  three  per  cent  thereof  to  the  payment  of  interest  on  the 
loan  as  it  fell  due,  and  the  remainder  to  the  commissioners  of 
the  sinking  fund,  to  be  used  for  the  ultimate  payment  of  the 
loan.  The  trial  court  refused  to  issue  an  injunction,  and  the 
plaintijffs  appealed. 

George  Tucker  Bispham,  Joseph  L.  Caven,  John  G.  Bell,  and . 
Peter  Boyd,  for  the  appellants. 

James  Alcorn,  assistant  city  solicitor,  John  L.  Kinsey,  city 
solicitor,  and  Ernest  Lowengrund,  for  the  appellees. 

®**^  MITCHELL,  J.  The  gasworks  are  the  property  of  the 
city  of  Philadelphia,  not  as  a  municipality,  but  as  a  business 
corporation.  However  much  the  idea  that  the  city  is  not  re- 
quired by  its  municipal  duty  to  supply  its  citizens  with  light  in 
the  streets  and  public  places,  may  seem  to  fall  below  the  mod- 
ern conception  of  a  city,  it  is  beyond  question  on  settled  legal 
principles,  that  in  the  performance  of  that  function  the  city 
acts  under  authority  merely  and  not  under  municipal  obliga- 
tion. This  was  the  rule  of  the  common  law,  and  no  statute  in 
reference  to  the  city  of  Philadelphia  has  altered  it.  Hence  the 
city  may  change  its  mode  of  action,  or  cease  to  act  altogether, 
in  its  discretion,  and  the  discretion  is  purely  legislative.  The 
courts  have  no  power  to  interfere  unless  the  proposed  action 
contravenes  some  express  statute,  or  violates  some  binding  con- 
tract. These  principles  are  elementary  and  need  not  be  en- 
larged upon,  since  they  are  conceded  by  the  learned  counsel  for 
appellants,  and  the  corollary  admitted  that  the  lease  now  sought 
to  be  enjoined  would  have  been  clearly  within  the  power  of  the 
city  prior  to  the  act  of  June  1,  1885  (Public  Laws,  37),  com- 
monly known  as  the  Bullitt  Bill. 

The  argument  of  the  appellants  is  arranged  under  three 
heads,  and  may  be  conveniently  considered  in  that  order. 

First,  that  the  ordinance  for  the  lease  of  the  gasworks  is  an 
""^  interference  with  the  executive  functions  of  the  department 
of  public  works,  and  therefore  within  the  prohibition  of  the  act 
of  June  1,  1885.  Of  that  act  this  court  has  already  declared 
that  "the  subject  with  which  it  deals  is  the  administrative  gov- 
ernment of  cities  of  the  first  class,  and  its  manifest  purpose  was 


^^ 
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to  reform  existing  abuses  in  the  executive  department  of  the 
only  city  of  that  class":  Commonwealth  v.  De  Camp,  177  Pa. 
St.  112.  The  particular  provisions  of  the  act  which  are  relied 
on  by  the  appellants  are:  "There  shall  be  the  following  execu- 
tive departments:  ....  Department  of  public  works":  Act 
1895,  art.  1,  sec.  1,  "The  department  of  public  works  shall  be 
under  the  charge  of  one  director  who  shall  be  the  head  thereof. 
Gasworks  owned  and  controlled  by  the  city,  the  supply  and  dis- 
tribution of  gas  ....  the  lighting  of  streets,  alleys,  and 
highways  ....  shall  be  under  the  direction,  control,  and  ad- 
ministration of  the  department  of  public  works":  Act  1895, 
art.  4,  sec.  1.  "Councils  shall  by  general  ordinances  pro- 
vide for  the  proper  and  efficient  conduct  of  the  affairs  of  the 
city  by  the  mayor  and  several  departments,  and  the  boards 
thereof;  but  they  shall  not  pass  any  ordinances  directing  or  in- 
terfering with  the  exercise  of  the  executive  functions  of  the 
mayor  and  departments,  boards  or  heads  or  officers  thereof": 
Act  1895,  art.  16.  These  provisions  do  not  take  away  nor  in 
any  degree  lessen  any  municipal  authority  previously  lodged  in 
the  city,  still  less  any  merely  business  corporate  power.  They 
merely  regulate  the  operation  of  its  executive  and  legislative 
functions  as  to  such  public  property  of  the  enumerated  classes 
as  the  city  may  at  any  time  have.  The  prohibition  to  councils 
in  article  16  is  against  interference  with  "the  exercise  of  the 
executive  functions"  of  the  departments.  The  lease  or  sale  of 
the  gasworks  is  not  an  executive  function.  If  it  was  it  would 
belong  to  the  director  of  public  works  as  the  head  of  the  depart- 
ment. But  no  one  would  contend  that  the  director  has  any 
power  to  make  a  sale  or  such  a  lease.  That  is  a  parting  with 
the  title  and  possession  of  the  city,  which  can  only  be  done  by 
a  legislative  act.  As  a  legislative  act  it  is  within  the  clear  power 
of  the  city.  The  right  to  change  the  property  which  is  the 
instrument  through  which  the  city  exercises  its  powers,  is  in- 
herent in  its  ownership,  whether  municipal  or  merely  corporate, 
unless  prohibited  by  contract  or  by  the  terms  of  a  trust  upon 
which  it  was  acquired.  But  to  avoid  *****  all  doubts  the  right 
of  alienation  is  given  in  express  words  in  the  charter  of  1789, 
all  the  powers  granted  in  which  were  preserved  by  the  consoli- 
dation act  (Act,  February  2,  1854,  sec.  6,  Public  Laws,  25)  and 
which  appears  to  be  still  in  force:  Commonwealth  v.  Walton, 
182  Pa.  St.  373;  61  Am.  St.  Eep.  712.  And  the  right  is  not 
taken  away  by  the  act  of  1885,  which,  as  already  said,  merely 
regulates  the  mode  of  exercise  of  executive,  and  incidentally  of 
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legislative,  functions  without  changing  the  rights  which  apper- 
tain to  those  functions. 

But  it  is  urged  that  although  the  city  may  sell  and  change 
the  specific  property,  it  cannot  abdicate  the  function,  and  must 
therefore  substitute  other  property  through  which  its  control 
and  operation  of  the  franchise  may  be  continued,  and  the  anal- 
ogy is  relied  on  of  a  trustee  with  a  power  to  sell,  who  may  by 
virtue  thereof  change  the  subject  matter  but  cannot  destroy  the 
trust.  This  brings  us  back  again  to  the  preliminary  question 
on  which  the  whole  case  rests,  whether  supplying  the  public 
places  and  private  citizens  with  gas  for  lighting  purposes  is  a 
strictly  municipal  function,  or  merely  a  power  conferred  on  the 
city  as  a  corporation.  If  the  former,  it  is  a  duty  as  well  as  a 
power,  and  cannot  be  abandoned;  if  the  latter,  it  is  an  author- 
ity only  and  may  be  exercised  or  not  at  the  city's  option.  Al- 
though the  appellants  start  out  with  the  concession  that  the 
lease  in  question  would  have  been  within  the  city's  powers  prior 
to  the  act  of  1885,  yet  the  elaborate  and  ingenious  argument 
for  them  rests  upon  the  contention  that  the  lighting  of  the  city, 
at  least  since  that  act,  is  a  municipal  duty,  and  though  pre- 
sented in  different  aspects  and  from  different  points  of  view,  the 
argument  constantly  comes  back  to  this  contention,  for  without 
it  there  is  confessedly  no  ground  for  the  case  to  rest  upon.  But 
for  reasons  already  stated,  we  are  of  opinion  that  the  act  of 
1885  made  no  change  in  the  city's  municipal  powers,  either  in- 
herent or  statutory,  but  merely  regulated  their  exercise  so  far 
as  related  to  executive  officers,  and  incidentally  to  such  purpose 
restrained  what  had  become  legislative  usurpation.  Under  that 
act,  so  long  as  the  city  owns  and  operates  the  gasworks,  it  must 
do  so  through  the  department  of  public  works,  but  there  is  no 
compulsion  upon  the  city  to  continue  the  manufacture  and  sale 
<!»f  gas  at  all,  or  to  do  it  through  its  own  officers,  if  in  its  legisla- 
tive judgment  it  is  no  longer  expedient  to  do  so. 

605  ipj^g  second  proposition  of  the  appellants  is  that  the  ordi- 
nance assumes  in  respect  to  the  public  lighting  to  delegate  a 
public  legislative  power,  and  in  respect  to  the  private  lighting 
to  confer  a  monopoly  on  the  grantee,  and  in  both  cases  to  bind 
the  discretion  of  councils  for  a  long  term  of  years.  It  is  mani- 
fest that  this  proposition  in  the  use  of  the  phrase  "public  legis- 
lative power"  comes  back,  as  already  indicated,  to  the  conten- 
tion that  public  lighting  is  a  municipal  duty.  It  is  true  that  it 
is  a  legislative  power,  in  the  sense  that  it  is  the  exercise  of  the 
will  of  the  owner  with  respect  to  ownership  of  the  property. 
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If  such  ownership  was  coupled  with  a  municipal  duty,  such 
duty  could  not  be  escaped  by  lease  or  other  form  of  delegation. 
But  the  gasworks,  as  already  discussed,  are  held  by  the  city 
as  a  business  corporation.  If  the  use  of  gas  should  be  so  far 
superseded  as  to  make  its  manufacture  and  sale  unprofitable, 
there  is  no  compulsion  on  the  city  to  continue  it  or  to  embark 
in  any  new  venture  for  the  supply  of  a  different  light.  And  if 
the  management  and  operation  of  the  works  can  be  more  prodit- 
ably  or  more  conveniently  carried  on  by  a  lessee,  instead  of  by 
the  city's  own  immediate  servants,  the  city  in  making  a  lease  is 
determining  a  business  question  in  its  legislative  corporate  ca- 
pacity, just  as  any  private  corporation  might  do,  but  is  not  dele- 
gating any  municipal  power,  legislative  or  other,  which  involves 
municipal  duty. 

In  regard  to  the  conferring  of  a  monopoly,  the  appellants  cite 
the  provision  in  the  lease  that  "the  city  of  Philadelphia  agrees 
that  during  the  term  of  this  contract  it  will  do  nothing  by  ordi- 
nance or  otherwise  which  will  in  any  way  interfere  with,  or 
limit,  restrict,  or  imperil  this  exclusive  right  hereby  vested  in 
the  said  United  Gas  Improvement  Company,  its  successors  or 
assigns,"  and  claim  that  this  creates  a  monopoly  which  is  void 
on  the  ground  of  public  policy.  To  this  objection  it  would  be 
a  sufficient  answer  that,  as  already  held,  the  city  in  this  matter 
is  acting  in  its  business,  not  its  governmental,  capacity,  and  the 
owner  of  business  property,  even  though  a  municipal  corpora- 
tion, may  in  dealing  with  it  make  such  terms  as  in  its  discretion 
it  deems  best  for  its  interest.  When  the  owner  of  a  business 
sells  it  with  its  goodwill,  etc.,  he  may  agree  as  part  of  the  con- 
sideration to  the  purchaser,  not  to  go  into  the  same  business 
again  as  a  rival,  within  an  agreed  territory  or  for  an  agreed 
time.  The  city  of  **""  Philadelphia  selling  its  gas-making  plant 
and  goodwill  may  do  the  same  thing.  But  in  the  provision  of 
the  lease  now  under  consideration  the  city  does  not  assume  to 
grant  any  franchise.  It  could  not  do  so  if  it  would.  What  the 
city  does  is  to  covenant  that  it  will  do  no  act  in  derogation  of 
the  right  of  the  lessee  under  the  grant  to  operate  the  gasworks 
and  supply  the  city  and  the  citizens  with  light  therefrom.  The 
franchise  of  the  lessee  to  furnish  light  is  not  derived  from  the 
city,  but  from  the  legislature,  and  whether  it  is  exclusive  or  not 
at  present,  or  shall  be  exclusive  or  not  in  the  future,  does  not 
and  will  not  depend  on  the  city,  but  on  the  legislature.  All 
that  the  city  does  is  to  agree  that  it  will  do  no  act  itself  where- 
by the  privileges  granted  by  it  to  the  lessee,  and  intended  to 
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be  exclusive  so  far  as  it  is  concerned,  shall  be  limited  or  inter- 
fered with.  This  was  clearly  within  its  powers  in  dealing  with« 
its  business  property.  Whether  the  legislature  may  hereafter- 
impose  upon  the  city  a  municipal  duty  in  regard  to  lighting 
which  may  conflict  with  its  present  contract  is  a  question  we 
need  not  consider  until  the  case  shall  arise  with  proper  parties 
in  interest  to  such  a  question. 

It  is  further  argued  that  the  lease  undertakes  to  bind  the  dis- 
cretion of  councils  for  a  long  term  of  years.  This  again  comes 
back  to  the  contention  that  lighting  the  city  is  a  strictly  mu- 
nicipal or  governmental  function,  as  to  which  councils  cannot 
bind  their  successors.  But,  as  already  held,  the  city  is  acting 
in  its  business  capacity  only,  and  the  contract  binds  it  in  that 
capacity.  All  contracts  which  contemplate  things  to  be  done 
after  the  immediate  present  must,  to  that  extent,  bind  and  limit 
the  power  of  the  contracting  party.  This  principle  has  already, 
been  adjudicated  in  its  application  to  the  city  of  Philadelphia 
and  the  gasworks  in  the  cases  of  the  Western  Sav.  Fund  Soc. 
V.  Philadelphia,  31  Pa.  St.  175,  185,  72  Am.  Dec.  730,  and 
Wheeler  v.  Philadelphia,  77  Pa.  St.  338. 

The  last  proposition  of  the  appellants  is  that  the  ordinance 
impairs  the  obligation  of  the  city's  contract  with  certain  hold- 
ers of  its  bonds.  This  was  the  ground  of  decision  in  Western 
Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa.  St.  175,  185;  72  Am. 
Dec.  730.  But  the  cases  are  not  at  all  alike  in  the  facts.  In 
Western  Sav.  Fund  Soc.  v.  Philadelphia,  the  ordinance  of  1841 
distinctly  pledged  the  revenues  of  the  gasworks  to  the  creditors 
for  security  of  payment  of  the  bonds,  and  provided  ***"'  for  the 
management  by  trustees  for  that  purpose.  The  ordinance  of 
1868,  under  which  Mr.  Campbell,  one  of  the  complainants,  is  a 
bondholder,  has  no  such  provision.  The  loan  was  made  to  the 
city,  and  upon  the  city's  general  credit,  without  any  pledge  of 
^ts  revenues  from  the  gasworks  or  any  other  specified  source^ 
On  the  contrary,  the  ordinance  gave  express  notice  in  section 
4,  that  the  terms  and  provisions  of  the  ordinance  of  1841  should 
not  apply  in  any  way  to  this  loan.  Section  3  of  the  ordinance 
requires  the  retention  by  the  trustees  of  the  gasworks  of  a  cer- 
tain per  cent  of  the  amount  of  the  loan,  annually,  and  its  pay- 
ment into  the  city  treasury,  whereupon  the  city  undertakes  to 
apply  part  of  it  to  the  payment  of  the  interest  on  the  loan  and 
to  pay  the  other  part  into  the  sinking  fund.  These  provisions 
are  not  part  of  the  contract  between  the  city  and  the  loanhold- 
ers,  but  are  terms  imposed  by  the  city  on  the  trustees  of  the 
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gasworks  as  conditions  on  which  the  city  will  raise  the  money 
for  the  latter's  use.  Without  these  terms  the  city  would  have 
had  to  meet  the  bonds  at  their  maturity  out  of  general  taxa- 
tion, and  could  not  have  looked  for  repayment  from  the  reve- 
aiues  of  the  gasworks  unless  at  the  option  of  the  trustees.  By 
these  terms  the  city  guarded  itself  from  this  risk,  and  secured 
repayment  to  itself  from  the  revenues  of  the  department  for 
whose  use  it  had  borrowed  the  money.  But  the  requirements 
of  this  section  were  for  the  protection  of  the  city  only  and  in- 
volved no  pledge  to  the  loanholders.  They  loaned  on  the  gen- 
eral credit  of  the  city,  and  perhaps  also  on  the  faith  of  the  sink- 
ing fund  pledged  for  the  payment  of  this  and  other  loans.  But 
there  is  no  averment  that  the  sinking  fund  has  not  been  kept 
up  by  appropriation  from  the  city  treasury  from  time  to  time  as 
required  by  law.  Without  such  averment  and  proof  it  does  not 
appear  that  any  obligation  of  the  loanholder's  contract  has  been 
impaired. 

None  of  the  grounds  on  which  the  court  is  asked  to  interfere 
can  be  sustained,  and  the  injunction  was  rightly  refused. 

Decree  affirmed  at  costs  of  appellants. 


MUNICIPAL  CORPORATIONS  —  POWERS  —  MANAGEMENT 
OF  MUNICIPAL  PROPERTY— GASWORKS.— A  municipal  cor- 
poration has  two  kinds  of  powers;  one  governmental  and  public, 
as  to  which  It  is  clothed  with  sovereignty,  and  the  other  private, 
as  to  which  It  Is  merely  a  corporate  legal  Individual:  Lloyd  v. 
Mayor,  5  N.  Y.  369;  55  Am.  Dec.  347.  When  a  power  relates  to 
the  accomplishment  of  private  corporate  purposes  in  which  the  pub- 
lic is  concerned  but  indirectly,  it  is  private  in  its  nature;  and  a  mu- 
nicipality in  respect  to  its  exercise  Is  regarded  as  a  legal  individual: 
Springfield  Fire  etc.  Ins.  Co.  v.  Keesevllle,  148  N.  Y.  46;  51  Am.  St. 
Rep.  667.  If  a  city  has  property  or  engages  in  an  undertaliing 
the  object  of  which  Is  profit  to  Itself,  its  liability  with  respect  to 
such  property  or  business  Is  the  same  as  if  it  were  a  private  cor- 
poration: Monographic  note  to  Goddard  v.  Harpswell,  30  Am.  St. 
Rep.  402.  Waterworks  owned  and  held  by  a  city  is  charged  with 
a  public  trust:  Huron  Waterworks  Co.  v.  Huron,  7  S.  Dak.  9;  58 
Am.  St.  Rep.  817.  See  Fort  Wayne  v.  Lake  Shore  etc.  Ry.  Co.,  132 
fnd.  558;  32  Am.  St.  R^p.  277,  and  note.  Municipal  corporation  acts 
as  a  private  corporation  when  It  enters  Into  contracts  with  Its  In- 
habitants, as  to  supply  gas,  and  is  subject  to  the  same  duties,  lia- 
bilities, and  disabilities  as  Individuals:  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St  175;  72  Am.  Dec.  730. 
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Kembeet  v.  Edmondson. 

[99  Tennessee,  15.] 

STATUTE  OF  LIMfTATIONS— TNITING  ADVERSE  POS- 
SESSIONS BY  ORAL  CONTRACT— If  one  In  possession  of  real 
property  without  title  sells  his  interest  and  delivers  possession  to 
another,  though  without  any  written  contract,  the  purchaser  may 
rely  upon  the  prior  adverse  possession  of  his  vendor  to  make  out 
the  time  necessary  to  perfect  his  prescriptive  title. 

E.  Levy,  for  the  appelfent. 

Jolm  P.  Edmondson,  for  the  respondent. 

*^  McALISTEE,  J.  This  is  an  action  of  ejectment  to  re- 
cover possession  of  a  small  strip  of  land  fronting  six  feet  on  Tal- 
bot street,  in  the  city  of  Memphis,  and  running  back  fifty  feet. 
The  chancellor  decreed  in  favor  of  the  defendant,  Edmondson. 
Complainant  appealed,  and  has  assigned  errors. 

^**  The  strip  in  controversy  was  part  of  a  lot,  seventy-five  by 
one  hundred  feet,  bought  in  1859  by  Mrs.  Eembert,  the  ances- 
tor of  complainants.  Mrs.  Rembert  subdivided  her  lot,  and  on 
the  5th  of  February,  1866,  sold  and  conveyed  to  Mrs.  Julia 
Heppeck  fifty  by  ninety-four  feet,  thus  leaving  six  feet  by  fifty 
feet  in  the  rear  of  the  lot,  which  Mrs.  Rembert  designated  as 
an  alley.  Shortly  thereafter,  Mrs.  Rembert  sold  the  remaining 
twenty-five  feet  of  her  original  purchase  to  Julia  Mason,  de- 
scribing this  lot  as  fronting  twenty-five  feet  and  running  back 
one  hundred  feet.  On  the  17th  of  January,  1891,  Julia  Mason 
sold  and  conveyed  her  twenty-five  feet  purchased  from  Mrs. 
Rembert  to  Julia  Heppeck,  and  in  her  deed  this  clause  appears, 
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to  wit:  "With  tlie  right  to  an  alley  six  feet  wide  to  Talbot 
street,  along  the  west  line  of  Julia  Heppeck's  lot." 

It  will  thus  be  seen  that  Mrs.  Heppeck  had  acquired  and  held 
possession  of  the  entire  lot  owned  by  Mrs.  Eembert,  ancestor 
of  complainants,  prior  to  1866,  including  the  six  feet  by  fifty 
feet  designated  and  known  as  an  alley.  Mrs.  Heppeck  died  in 
1887,  leaving  brothers  and  sisters  as  her  heirs  at  law.  On  April 
20,  1881,  and  March  30,  1883,  these  brothers  and  sisters  Joined 
in  deeds  conveying  their  interests  to  one  Sarah  Levy,  who  was 
also  a  sister  of  Mrs.  Heppeck.  These  deeds  were  warranty 
deeds,  and  conveyed  title  to  seventy-five  by  one  hundred  feet, 
which  included  the  strip  in  controversy.  In  these  deeds  no 
mention  was  made  of  this  strip  as  an  *''  alley,  and  the  record 
shows  that  prior  to  this  time  the  use  of  the  strip  as  an  alley  had 
been  abandoned,  and  was  under  inclosure. 

It  further  appears  that  in  March,  1887,  Mrs.  Levy  sold  and 
conveyed  to  Mrs.  John  P.  Edmondson  the  lot  on  the  comer  of 
Main  and  Talbot  streets,  but  described  it  as  fronting  fifty  feet 
on  Main  street  and  running  back  ninety-four  feet.  It  appears 
from  the  record  that  this  trade  was  negotiated  by  David  Gens- 
berger,  brother  of  Mrs.  Levy,  and  by  James  F.  Graham,  who 
represented  his  sister,  Mrs.  Edmondson,  at  that  time  Miss  Gra- 
ham. It  appears  that  at  the  time  of  this  trade  the  strip  of  six 
feet  in  controversy  was  the  subject  of  negotiation  between  the 
respective  agents  of  the  owners.  In  this  interview  Gensberger 
represented  that  his  sister,  Mrs.  Gensberger,  had  title  to  fifty  by 
ninety-four  feet,  but  that  one  hundred  feet  were  within  the  in- 
closure; that  his  sister  had  no  title  to  the  six  feet,  but  had  the 
use  of  it,  and  had  had  it  inclosed  for  a  number  of  years;  and 
that  while  Mrs.  Levy  would  not  make  a  title  to  the  six  feet, 
that  whatever  interest  she  had  in  the  six  feet  by  right  of  pos- 
session went  with  the  property.  At  the  time  Miss  Graham  pur- 
chased, the  strip  in  controversy  was  under  inclosure  with  the 
lot,  and  when  Miss  Graham  was  put  in  possession  of  the  lot 
fifty  by  ninety-four  feet,  she  was  also  put  in  possession  of  the 
strip  six  by  fifty  feet.  It  will  thus  be  seen  that  Miss  Graham 
acquired  no  title  by  the  deed  to  the  six  feet  in  controversy.  As 
already  stated,  '^**  it  was  not  embraced  in  the  deed,  although  it 
was  inside  of  the  inclosure. 

It  further  appears  that  at  the  date  of  the  filing  of  this  bill 
Miss  Graham  had  not  been  in  possession  of  the  strip  for  seven 
years,  so  as  to  acquire  a  possessory  right  under  the  second  sec- 
tion of  the  act  of  1819.    If,  however,  she  is  permitted  to  con- 
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nect  her  possession  with  that  of  her  vendor,  Mrs.  Sarah  Levy, 
her  possessory  right  is  fully  made  out. 

In  the  case  of  Marr  v.  Gilliam,  1  Cold.  491,  this  court  held, 
viz.:  "Separate  successive  disseisins  do  not  aid  one  another 
where  several  persons  successively  enter  on  land  as  disseisors, 
without  any  conveyance  from  one  to  another,  or  any  privity  of 
estate  between  them  other  than  that  derived  from  the  mere  pos- 
eession  of  the  estate.  Their  several  consecutive  possessions  can- 
not be  tacked  on  so  as  to  make  a  continuity  of  disseisins  of  suffi- 
cient length  of  time  to  bar  the  true  owners  of  their  right  of 
entry." 

In  the  later  case  of  Erck  v.  Church,  87  Tenn.  575,  this  court, 
in  a  very  able  opinion  by  Judge  Dickinson,  reaffirmed  the  rule, 
and  held,  viz.:  "There  must  be  a  privity  of  estate  connecting  the 
successive  possessions,  and  a  transfer  of  the  possessory  right,  by 
grant,  inheritance,  devise,  or  contract,  verbal  or  written."  The 
court  approves  the  rule  on  this  subject  laid  down  in  Wait's  Ac- 
tions and  Defenses,  viz.:  "'Where  there  are  several  successive  ad- 
verse occupants  of  real  property,  the  last  one  may  tack  the  *** 
possession  of  his  predecessor  to  his  so  as  to  make  a  continuous 
adverse  possession  for  the  time  required  by  the  statute,  provided 
there  is  a  privity  of  possession  between  such  occupants,  and  in 
case  of  an  actual  adverse  possession,  such  privity  arises  from  a 
parol  bargain  and  sale  of  the  possession  of  the  premises,  fol- 
lowed by  delivery  thereof,  as  well  as  by  a  formal  conveyance 
from  one  occupant  to  another." 

We  think  these  principles  are  conclusive  of  this  case.  The 
verbal  contract  between  Mr.  Gensberger,  the  agent  of  Mrs.  Levy, 
and  James  F.  Graham,  the  agent  of  Miss  Graham,  at  the  time 
the  trade  for  the  lot  was  concluded,  that  whatever  possession 
Mrs.  Levy  had  of  the  six  foot  strip  should  go  with  the  lot,  es- 
tablished such  a  privity  of  possession,  in  respect  to  this  strip, 
between  Miss  Graham  and  her  vendor,  Mrs.  Levy,  as  that  their 
successive  possessions  may  be  connected  so  as  to  make  out  the 
bar  of  the  statute. 

The  decree  of  the  chancellor  is  affirmed. 


ADVERSE  POSSESSION— TACKING  POSSESSIONS.— The  tack- 
ing of  successive  possession  Is  now  very  generally  recognized  as  per- 
missible to  raise  a  title  oy  adverse  possession  and  enjoyment,  as 
will  be  seen  by  reference  to  some  of  the  modern  authorities.  But 
to  create  a  title  by  uniting  several  possessions.  It  is  established  by 
all  the  decisions  that  there  must  be  privity  of  estates,  or  the  sev- 
eral titles  must  be  connected:  Extended  note  to  Innls  v.  Miller,  IS 
Am.  Dec.  332.    The  privity  necessary  is,  that  the  latter  holder  must 
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take  under  the  earlier,  as  by  descent,  by  will,  by  grant,  or  by  vol- 
untary transfer  of  possession:  Ramsey  v.  Glenny,  45  Minn.  401;  22 
Am.  St.  Bep.  736,  and  note;  Alexander  v.  Gibbon,  118  N.  C.  796;  54 
Am.  St.  Rep.  757.  The  possession  of  land  by  virtue  of  a  verbal  con- 
tract of  sale,  is  the  possession  of  the  vendor;  but  after  conveyance 
the  vendee  may  take  advantage  of  such  possession,  in  order  to  es- 
tablish adverse  possession:  Valentine  v.  Cooley,  Meigs,  613;  33  Am. 
Dec.  16S. 


Hill  v.  Hatch. 

[99  Tennbssee,  39.] 

EXECUTIONS— LEVY  UPON  PROPERTY  IN  THE  CUS- 
TODY OF  THE  LAW.— When  an  officer  of  the  law,  acting  under  pol- 
ice rules  or  without  them,  talces  from  his  prisoner  personal  prop- 
erty either  for  safelieeping  or  to  remove  from  his  control  that  which 
he  might  use  In  effecting  his  escape,  it  is  not  subject  to  seizure  under 
civil  process.  It  is  not  necessary  to  the  application  of  the  rule  that 
the  property  in  question  should  be  connected  with  a  criminal  charge. 

Casselberry  &  Martin,  for  Hill. 

Bell  &  Horn,  for  Hatch. 

^'*  BEAED,  J.  In  this  case,  an  attachment  issued  at  the  in» 
stance  of  plaintiff  in  error  against  the  defendant  in  error,  was 
levied  by  service  of  garnishment  on  certain  members  of  the  po- 
lice force  of  Memphis.  At  the  time  of  the  service  the  defend- 
ant in  error  was  in  their  custody,  iinder  arrest,  upon  a  ***  crim- 
inal charge  which  had  been  preferred  against  him.  Upon  his 
arrest,  these  officers,  whether  of  their  own  motion  or  under  the 
police  regulations  of  that  city  does  not  appear,  removed  from 
the  person  of  the  defendant  in  error,  or  required  him  to  remove 
and  deliver  to  them,  certain  articles  of  personal  property  of  con- 
siderable value.  This  property  was  in  no  way  connected  with 
the  charge  under  which  his  arrest  was  made,  and  it  was  this 
which  the  garnisheeing  creditors  sought  to  impound.  These 
facts  were  pleaded  in  abatement  of  the  writ.  Upon  the  trial 
the  circuit  judge  sustained  the  plea  and  dismissed  the  attach- 
ment. His  action  in  this  respect  is  assigned  for  error  in  this  ap- 
peal. 

The  question  presented  by  this  record  has  received  the  atten- 
tion of  a  number  of  courts  of  this  country,  and,  with  regard  to 
it,  there  has  been  some  diversity  of  judicial  opinion.  We  are 
satisfied,  however,  that  the  better  policy,  as  well  as  the  weight 
of  authority,  is  with  the  ruling  of  the  trial  judge.  In  disposing 
of  it,  we  do  not  deem  it  necessary  to  determine  the  right  of  a 
police  officer,  upon  arresting  a  prisoner,  of  his  own  motion,  to 
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take  from  him  articles  of  value,  or  the  reasonableness  of  munici- 
pal regulations  which  may  authorize  this  to  be  done.  It  may 
be  conceded,  for  our  present  purpose,  that  in  either  case  thia 
may  be  done,  and  that  a  wise  precaution  requires  that  it  should 
be  done.  But  when  an  officer  of  the  law,  acting  under  police 
rules  or  without  them,  takes  from  his  prisoner  personal  prop- 
erty, *^  either  for  its  safekeeping  or  to  remove  from  his  control 
that  which  he  might  use  in  effecting  escape,  a  sound  public  pol- 
icy, we  think,  requires  that,  for  the  time,  it  should  be  safe  from 
seizure  by  civil  process.  We  speak  now  of  such  property  as  ia 
in  no  respect  connected  with  the  criminal  charge.  It  would  be 
a  dangerous  temptation  to  eager,  and  sometimes  unscrupulous, 
creditors  to  resort  to  the  machinery  of  the  criminal  courts 
against  their  reluctant  debtors,  if  it  were  once  understood  that 
whatever  of  value  was  taken  from  the  person  of  the  party  ar- 
rested by  the  officer  having  him  in  charge,  could  be  at  once  im- 
pounded by  the  levy  of  an  execution  or  attachment.  Such  a 
practice,  we  are  sure,  would  likely  be  productive  of  results  op- 
pressive to  the  individual  and  shocking  to  the  moral  sense  of 
the  community.  In  support  of  this  conclusion,  we  refer  to 
Commercial  Ex.  Bank  v.  McLeod,  65  Iowa,  665;  54  Am.  Rep. 
36;  Eichardson  v.  Anderson,  Tex.  Civ.  App.,  Jan.  20,  1890; 
Dahms  v.  Sears,  13  Or.  47;  Eobinson  v.  Hov-ard,  7  Cush.  257; 
Morris  v.  Penniman,  14  Gray,  220;  74  Am.  Dec.  675. 

The  opposite  view  of  this  question  has  been  taken  by  the  su- 
preme court  of  New  Hampshire,  and  presented  with  great  force 
in  Closson  v.  Morrison,  47  N.  H.  482;  93  Am.  Dec.  459.  After 
a  careful  examination,  we  are  satisfied  that  the  sounder  policy 
is  announced  in  the  cases  cited  as  authority  for  our  conclusion. 

Judgment  affirmed. 

EXECUTION— PROPERTY  IN  CUSTODY  OF  LAW.— It  Is  very 
clear  that  all  property  in  custody  of  the  law  is  not  subject  to 
any  seizure  or  interference  by  otficers  acting  under  writs  of  execu- 
tion; but  some  difficulty  may  be  experienced  in  determining  when 
property  is  so  within  the  custody  of  the  law  as  to  be  shielded  by 
this  rule:  Note  to  Walling  v.  Miller,  2  Am.  St.  Rep.  403;  Haclcley  r. 
Swigert,  5  B.  Mon.  86;  41  Am,  Dec.  256.  Custody  of  law  is  such  cus- 
tody only  as  an  officer  has  a  right  to  assume  over  specific  property 
by  virtue  of  law,  or  by  virtue  of  the  mandate  contained  in  his  writ: 
Oilman  v.  Williams,  7  Wis.  329;  76  Am.  Dec.  219.  See  note  to  Hardy 
V.  Tilton,  28  Am.  Rep.  35,  36.  As  to  property  In  the  hands  of  an 
officer  who  took  it  from  a  prisoner  the  cases  are  not  In  accord  as  to 
whether  it  is  subject  to  attachment  or  execution:  Ex  parte  Hurn, 
B2  Ala.  102;  25  Am,  St.  Rep.  23,  and  note;  Morris  v.  Penniman,  14 
Gray,  220;  74  Am.  Dec.  675,  and  note.  The  better  rule  is  adhered 
to  in  the  principal  case:  Freeman  on  Executions,  2d  ed.,  sec.  130  a. 
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Styles  v.  Harbison. 

[99  TeHNEsske,  128.] 

A  JUDGMENT  RENDERED  ON  SUNDAY  Is  not  erroneous 
merely;  It  is  void. 

William  Fitzgerald,  for  Styles. 

J.  S.  Duvall,  for  Harrison. 

i2e»  BEARD,  J.  The  only  question  in  this  case  is.  Is  a  judg- 
ment rendered  on  Sunday  in  one  of  the  courts  of  this  state 
valid? 

It  was  a  maxim  of  the  common  law  that  dies  dominicus  non 
est  dies  juridicus:  Broom's  Legal  Maxims,  21;  Swann  v. 
Broome,  3  Burr.  1595.  Accordingly,  no  valid  judgment  can  be 
rendered  on  Sunday:  1  Black  ^^^^  on  Judgments,  sec.  183;  1 
Freeman  on  Judgments,  138;  24  Am.  &  Eng.  Ency.  of  Law, 
677;  Ex  parte  White,  15  Nev.  146;  37  Am.  Eep.  466.  The  cases 
all  show  that  such  a  judgment  is  not  simply  erroneous,  but  is 
absolutely  void:  1  Black  on  Judgments,  sec.  182;  Houghtaling 
v.  Osborn,  15  Johns.  119;  Arthur  v.  Mosby,  2  Bibb,  589;  Davis 
V.  Fish,  1  G.  Greene,  406;  48  Am.  Dec.  391;  Blood  v.  Bates,  31 
Vt.  147;  Chapman  v.  State,  5  Blackf.  111. 

While  now,  for  the  first  time,  the  question  here  considered 
has  directly  arisen  in  this  state,  yet,  in  the  opinion  of  this  court 
in  Elrod  v.  Gray  Lumber  Co.,  92  Tenn.  476,  in  distinguishing 
the  statute  under  consideration  in  that  case  from  a  somewhat 
similar  statute  construed  by  the  supreme  court  of  Wisconsin, 
in  Lampe  v.  Manning,  38  Wis.  673,  this  court  clearly  indicated 
its  opinion  that  Sunday  was  dies  non  juridicus. 

It  follows  that  the  circuit  judge  was  right  in  discharging  from 
confinement  the  petitioners,  who  were  illegally  restrained  of 
their  liberty  in  the  county  workhouse,  for  the  nonpayment  of 
fines  adjudged  against  them  on  Sunday,  for  alleged  commission 
of  certain  misdemeanors,  and  his  judgment  is  affirmed. 


JUDGMENT  RENDERED  ON  SUNDAY.— The  verdict  of  the  Jury 
may  be  received  on  Sunday,  but  a  judgment  rendered  on  that  day 
Is  void,  and  cannot  Ije  enforced  or  sustained:  Parsons  v.  Lindsay, 
41  Kan.  336:  13  Am.  St.  Rep.  290;  Shearman  v.  State,  1  Tex.  Civ. 
App.  215;  28  Am.  Rep.  402.  A  criminal  judgment  of  a  justice  of 
the  peace  rendered  on  Sunday  is  void:  Ex  parte  White,  15  Nev.  146; 
37  Am.  Rep.  466;  note  to  Coleman  v.  Henderson,  12  Am.  Dec.  291. 
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Memphis  Barrel  and  Heading  Company  v.  Ward. 

[99  TENNE8SEB,   172.] 

CORPORATIONS— EXECUTIONS  AGAINST  INSOLVENT, 
NO  PREFERENCE  CAN  BE  GAINED  BY.— The  levy  of  an  execu- 
tion upon  the  property  of  an  insolvent  corporation  after  it  has  sus- 
pended business  and  moved  to  file  a  bill  in  equity  for  the  distribu- 
tion of  its  assets,  does  not  create  any  preference  in  favor  of  the 
judgment  creditor  over  other  creditors  who  have  not  obtained  any 
judgment  nor  levied  any  writ. 

CORPORATION— TRUST  FUNDS.— The  assets  of  an  insol- 
vent corporation  become,  from  the  date  of  its  assured  insolvency, 
a  trust  fund  for  equal  distribution  among  its  creditors.  Afterward 
none  of  them  can  obtain  priority  by  recovering  a  judgment  and 
levying  an  execution  against  the  corporation. 

Perkins  &  "Watson,  for  Barrel  &  Heading  Compaay. 

Scruggs  &  Henderson,  for  Ward. 

^''^  McALISTEE,  J.  The  question  presented  for  determi- 
nation upon  this  record  is  whether  the  Memphis  ^''^  City  Bank, 
by  virtue  of  a  judgment  recovered  before  a  justice  of  the  peace, 
and  the  levy  of  an  execution  upon  certain  property  belonging 
to  the  Memphis  Barrel  &  Heading  Company — an  insolvent  cor- 
poration— is  entitled  thereby  to  priority  of  satisfaction  out  of 
its  assets. 

The  facts  necessary  to  be  stated  are  that,  on  October  21,  1895, 
the  Memphis  City  Bank  recovered  a  judgment  before  a  justice 
of  the  peace  against  the  Memphis  Barrel  &  Heading  Company 
for  the  sum  of  seven  hundred  and  fifty-two  dollars.  Affidavit 
was  made  that  the  company  was  about  fraudulently  to  dispose 
of  its  property,  and  thereupon  an  instanter  execution  issued  and 
was  levied  upon  certain  personal  property  belonging  to  said  in- 
solvent corporation. 

This  levy  was  made  at  11:15,  October  21,  1895.  On  the  same 
day,  and  at  12:10,  the  Memphis  Barrel  &  Heading  Company 
filed  its  bill  in  the  chancery  court  of  Shelby  county,  alleging 
its  insolvency,  and  praying  that  its  affairs  might  be  adminis- 
tered and  its  assets  distributed  among  its  creditors,  under  the 
orders  of  said  court.  This  bill  recited  that  on  the  morning  of 
October  21,  1895,  the  directors  of  the  Memphis  Barrel  &  Head- 
ing Company  adopted  a  resolution  declaring  that  said  corpora- 
tion was  insolvent  and  unable  to  further  carry  on  its  business, 
and  authorizing  the  president  of  the  company  to  file  a  bill  in 
the  name  of  the  company  in  the  chancery  court  for  the  settle- 
ment of  its  affairs  as  an  insolvent  corporation. 

^''■*  It  will  be  observed  that,  about  one  hour  before  the  com- 
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• 
pany  filed  its  insolvent  bill,  the  Memphis  City  Bank  had  recov- 
ered its  judgment,  and  had  caused  an  execution  to  be  levied 
upon  the  property  of  the  company.  The  Memphis  Barrel  & 
Heading  Company  sought,  by  supplemental  proceedings,  to  an- 
nul this  judgment  and  vacate  the  levy,  upon  the  ground  that,  at 
the  time  of  said  judgment  and  levy,  said  corporation  was  insol- 
vent and  its  assets  had  become  a  trust  fund  for  the  benefit  of 
all  its  creditors. 

The  chancellor,  upon  final  hearing,  adjudged  that  the  Mem- 
phis City  Bank,  by  reason  of  the  levy  of  its  instanter  execution, 
had  acquired  a  priority  of  satisfaction  over  the  other  creditors 
of  the  Memphis  Barrel  &  Heading  Company,  out  of  the  prop- 
erty impounded  by  its  execution. 

The  record  shows  that  prior  to  October  17,  1895,  the  com- 
plainant corporation  was  engaged  in  the  manufacture  of  bar- 
rels, kegs,  boxes,  etc.,  in  the  city  of  Memphis.  On  said  date 
the  secretary,  treasurer,  and  general  manager  of  the  company, 
after  flooding  the  business  community  with  worthless  commer- 
cial paper,  absconded  and  fled  to  Honduras.  An  examination 
into  the  affairs  of  the  company  revealed  the  fact  that  it  was 
irretrievably  insolvent,  and  on  October  18,  1895,  the  mill  was 
shut  down  with  a  view  of  permanent  suspension  and  a  final 
liquidation  of  the  affairs  of  the  company.  Ward,  says  one  wit- 
ness, was  the  general  manager  and  financial  head  of  the  concern, 
and  when  he  went,  the  concern  practically  ^''^  went  with  him. 
On  the  morning  of  October  21,  1895,  the  directors  of  the  com- 
pany assembled  and  adopted  the  following  resolution,  to  wit: 

"Whereas,  the  Memphis  Barrel  &  Heading  Company  is  unable 
to  meet  its  pressing  liabilities,  and  is,  in  the  opinion  of  the 
directors,  now  insolvent,  and  unable  to  further  carry  on  its  busi- 
ness, it  is  resolved  that  the  president  of  said  company  be,  and 
he  is  hereby,  authorized  to  file  a  bill,  in  the  name  of  said  com- 
pany, in  the  chancery  court  of  Shelby  county,  Tennessee,  to 
administer  the  assets  of  said  corporation." 

In  pursuance  of  said  resolution  and  at  12:10  on  said  October 
21,  1895,  a  general  creditors'  bill  was  filed  in  behalf  of  said  cor- 
poration, which  was  sustained  by  the  chancellor,  and  a  receiver 
appointed  to  take  charge  of  its  assets.  On  the  same  day,  to  wit, 
October  21,  1895,  the  Memphis  City  Bank  recovered  a  judg- 
ment before  a  justice  of  the  peace  against  said  Memphis  Barrel 
&  Heading  Company  for  the  sum  of  seven  hundred  and  fifty- 
two  dollars,  and  at  11:15  upon  affidavit  filed  that  the  company 
was  about,  fraudulently,  to  dispose  of  its  property,  an  instanter 
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execution  issued,  which  was  levied  on  certain  personal  assets  of 
the  corporation.  A  petition  was  thereupon  filed  by  the  Mem- 
phis Barrel  &  Heading  Company  in  said  cause,  reciting  the  facta 
just  mentioned,  whereupon  the  Memphis  City  Bank  was  enjoined 
*''^**  from  further  proceeding  under  the  levy  of  its  instanter  exe- 
cution. 

The  first  assignment  of  error  is  that,  under  the  facts  and  cir- 
cumstances of  this  case,  the  chancellor  erred  in  adjudging  that 
the  Memphis  City  Bank  acquired  any  prior  right  to  said  assets 
by  reason  of  the  levy  of  said  instanter  execution.  "We  are  of 
opinion  this  assignment  of  error  is  well  made.  The  facts  dis- 
closed in  this  record  demonstrate  that  when  the  Memphis  City 
Bank  sought  by  instanter  execution  to  impound  a  portion  of 
the  assets,  the  company  was  not  a  going  concern,  but  was  hope- 
lessly insolvent  and  had  permanently  ceased  to  do  business.  Aa 
stated  by  Mr.  Wellford,  vice-president  of  the  company,  "that, 
by  the  flight  of  A.  K.  Ward,  secretary,  treasurer,  and  general 
manager,  said  corporation  was  left  helpless  and  inanimate,  un- 
able to  transact  any  business  whatever,  having  neither  money 
nor  credit  by  which,  it  might  prosecute  further  operations;  that, 
from  October  18,  1895,  there  had  been  a  complete  cessation  of 
business,  which  said  cessation  is  and  was  regarded,  prior  to  Octo- 
ber 21,  1895,  necessarily  permanent;  that  all  orders  received  by 
said  company  subsequent  to  Ward's  departure  were  refused  on 
account  of  the  corporation's  total  inability  to  continue  opera- 
tions as  aforesaid." 

The  settled  law  of  this  state  is  that  the  assets  of  an  insolvent 
corporation  become,  from  the  date  of  its  assured  insolvency,  a 
fixed  trust  fund  for  equal  pro  rata  distribution  among  its  cred- 
itors, unless  ^"^"^  otherwise  provided  by  law  or  fixed  by  valid  con- 
tract: Marr  v.  Bank,  4  Cold.  471;  Moseby  v.  Williamson,  5 
Heisk.  278;  Comfort  v.  Patterson,  2  Lea,  671.  There  must, 
however,  be  some  positive  act  of  insolvency,  such  as  the  filing 
of  a  bill  to  administer  its  assets,  or  the  making  of  a  general  as- 
signment, or  a  permanent  cessation  to  do  business:  Comfort  v. 
McTeer,  7  Lea,  660. 

In  Tradesman  Pub.  Co.  v.  Car  Wheel  Co.,  95  Tenn.  634,  49 
Am.  St.  Eep.  943,  we  held  "that  the  execution  of  trust  deeds 
by  a  corporation,  conveying  all  its  property  to  trustees,  was  a 
confession  of  insolvency,  and  ipso  facto  converted  its  assets  into 
a  trust  fund  for  the  benefit  of  all  its  creditors."  And  again,  in 
McClaren  v.  Eoller  Mill  Co.,  95  Tenn.  696,  we  held,  viz.:  "The 
general  principle  is  well  settled  that  the  property  of  a  private 
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corporation  is  not  charged  by  law  with  any  direct  trust  or  spe- 
cific lien  in  favor  of  general  creditors,  and  such  a  corporation, 
BO  long  as  it  is  in  the  active  exercise  of  its  functions,  may  ex- 
ercise as  full  dominion  and  control  over  its  property  as  an  in- 
dividual. So  a  creditor,  while  the  corporation  is  a  going  con- 
cern, although  actually  insolvent,  is  entitled  to  pursue  the  ordi- 
nary legal  or  equitable  remedies  for  the  enforcement  of  his 
claim.  But  when  a  corporation  is  dissolved,  or  determines  to 
discontinue  the  prosecution  of  its  business,  or  makes  a  general 
assignment,  or  commits  any  other  overt  act  indicative  of  posi- 
tive and  assured  insolvency,  its  property  is  thereafter  affected 
by  an  equitable  ^''**  lien  or  trust  for  the  benefit  of  all  its  cred- 
itors, and  individual  creditors  may  be  restrained,  by  injunction, 
against  the  appropriation  of  corporate  assets  to  the  payment  of 
their  claims":  Smith  v.  Bradt  Printing  Co.,  97  Tenn.  351. 

So,  in  the  case  of  Marr  v.  Union  Bank,  4  Cold.  485,  Judge 
Milligan,  delivering  the  opinion  of  the  court,  said  that  "after 
the  admitted  insolvency  of  the  bank,  and  the  nonuser  of  its 
franchises,  the  officers  or  agents  of  the  corporation,  in  whose 
hands  the  assets  remained,  held  them  as  quasi-trustees  for  the 
creditors,"  etc.  "A  single  creditor,"  continues  the  court, 
"would,  by  no  pretended  legal  technicality,  be  allowed  to  apply 
the  fund  or  appropriate  it  all  to  his  benefit,  and  thereby  totally 
defeat  all  the  others":  See,  also,  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Mfg.  Co.,  86  Tex.  165;  Corey  v.  Wadsworth,  99 
Ala.  68;  42  Am.  St.  Rep.  29. 

As  already  stated,  the  Memphis  Barrel  &  Heading  Company 
was,  on  October  18,  1895,  hopelessly  insolvent,  and  had  no  rea- 
sonable expectation  of  redeeming  its  fortunes.  It  therefore  sus- 
pended business,  and  refused  to  accept  orders  or  otherwise  exer- 
cise its  functions,  and  thereafter,  on  the  morning  of  October  21st 
its  directors  assembled,  and,  by  resolution,  solemnly  declared 
its  insolvency  and  inability  to  further  carry  on  its  business,  and 
instructed  its  president  to  cause  to  be  filed  in  the  chancery  court 
a  general  creditor's  bill  for  the  administration  of  its  affairs  and 
distribution  of  its  assets.  We  think  it  very  plain,  *''"  under  the 
authorities,  that  from  this  time  the  assets  of  said  insolvent  cor- 
poration became  a  trust  fund  for  the  benefit  of  all  its  creditors, 
and  that  no  one  creditor  was  entitled  to  priority  of  satisfaction 
of  his  claim  out  of  the  corporate  assets,  notwithstanding  his  ef- 
fort to  fix  a  lien  by  the  levy  of  his  execution.  The  general  rule 
ia  well  settled  that  no  lien  by  attachment,  execution,  or  other 
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legal  process,  can  be  obtained  upon  trust  property,  except  sub- 
ject to  existing  equities. 

The  case  of  Bank  v.  Lumber  etc.  Co.,  91  Tenn.  13,  relied  on 
by  counsel  for  the  bank,  is  not  applicable  in  this  case,  for  the 
reason  that  the  creditor  in  that  case  had  sued  out  his  attach- 
ment and  fixed  a  lien  on  the  property  before  the  corporation  had 
ceased  to  transact  business,  and  prior  to  the  commission  of  any 
overt  act  indicative  of  positive  or  assured  insolvency.  In  that 
case  it  appeared  that  the  attachment  was  levied  two  weeks  be- 
fore the  company  made  a  general  assignment.  The  court  re- 
marked: "There  was  no  stop,  no  suspension  of  business,  no  clos- 
ing of  doors.  On  the  contrary,  there  was  no  lack  of  active  op- 
erations on  the  part  of  the  company,  and  its  officers  were  hope- 
ful of  success." 

The  decree  of  the  chancellor  is  therefore  reversed,  the  levy  of 
the  execution  in  favor  of  the  Memphis  City  Bank  upon  the  as- 
sets of  complainant  company  is  vacated,  and  the  bank  is  per- 
petually enjoined  against  the  enforcement  of  said  levy.  The 
bank  will  pay  the  costs  of  the  appeal. 


CORPORATIONS— INSOLVENT— ASSETS  AS  TRUST  FUND- 
PREFERENCE  OF  CREDITORS.— The  authorities  are  divided  on 
the  question  as  to  whether  the  assets  of  an  insolvent  corporation 
are  a  trust  fund  for  the  benefit  of  corporation  creditors:  Note  to 
Sabin  v.  Columbia  Fuel  Co.,  42  Am.  St.  Rep.  7(57.  The  doctrine 
that  the  entire  property  of  an  insolvent  corporation  constitutes  a 
trust  fund  which  must  be  administered  by  the  directors  for  the  pro- 
portionate benefit  of  all  creditors,  without  preference,  can  apply, 
if  at  all,  only  when  that  point  is  reached  in  the  affairs  of  the  cor- 
poration where  its  managers  find  themselves  obliged  to  deal  with 
its  assets  in  view  of  a  suspension:  Monographic  note  to  Buck  v. 
Ross,  57  Am.  St.  Rep.  77.  See  Butler  v.  Harrison  Land  etc.  Co., 
139  Mo.  467;  61  Am.  St,  Rep.  464;  O'Bear  Jewelry  Co.  v.  Volfer, 
106  Ala.  205;  54  Am.  St.  Rep.  31,  and  notes, 

CORPORATIONS  — INSOLVENT  — PREFERENCE  OF  CRED- 
ITORS.— The  assets  of  an  insolvent  corporation  are  not  a  trust 
fund,  and  creditors  may  secure  preferences  therein  by  obtaining 
liens  by  Judgment  or  otherwise:  Sweeney  v.  Grape  Sugar  Co.,  30 
W.  Va,  443;  8  Am.  St.  Rep.  88.  Contra,  Morgan  v.  New  York  R.  E. 
Co.,  10  Paige,  290;  40  Am.  Dec.  244,  and  note. 
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Bank  v.  Looney. 

[99  TENNE8SKE,  278.] 

SALES— FRAUDS  OP  THIRD  PERSON.— One  Induced  to 
purchase  property  by  misrepresentations  made  by  third  persons 
other  than  the  vendor,  and  for  whose  acts  the  vendor  Is  not  re- 
sponsible, is  bound  by  his  purchase,  and  cannot  avoid  notes  given 
by  him  for  the  purchase  price. 

NEGOTIABLE  INSTRUMENTS —  BONA  FIDE  PUR- 
CHASER, WHO  IS.— One  wlio  purchases  a  negotiable  instrument 
before  maturity,  paying  therefor  by  siirrendering  notes  and  se- 
curities held  by  him  against  third  persons,  Is  a  bona  fide  holder 
for  value  and  entitled  to  protection  as  such. 

A  NEGOTIABLE  INSTRUMENT  made  in  favor  of  A  B, 
trustee.  Is  none  the  less  negotiable,  and  a  purchaser  thereof  from 
the  trustee  is  not  charged  with,  nor  subject  to,  equities  existing  in 
favor  of  the  makers  when  the  trustee,  in  disposing  of  the  note,  did 
not  act  in  contravention  of  his  trust. 

NEGOTIABLE  INSTRUMENTS.— THE  FACT  THAT  THE 
WORD  "TRUSTEE"  is  on  the  face  of  securities,  cannot  put  the 
purchaser  to  any  Inquiry  beyond  ascertaining  whether  the  trustee 
has  power  to  sell  or  otherwise  dispose  of  them. 

NEGOTIABLE  INSTRUMENT  — TRUSTEE'S  LIABILITY 
AS  INDORSER.— If  a  negotiable  instrument  is  issued  to  A  B, 
trustee,  and  he  subsequently  indorses  it,  he  is  personally  liable 
upon  his  Indorsement. 

A  NEGOTIABLE  INSTRUMENT  IS  NOT  SATISFIED,  nor 
the  liability  of  the  maker  or  his  indorser  waived  or  extinguished, 
by  an  agreement  between  the  holder  and  the  second  indorser  by 
which  he  was  released  from  liability  on  his  Indorsement,  certain 
securities  being  substituted  in  place  of  such  liability. 

NEGOTIABLE  INSTRUMENTS— ACCOMMODATION  IN- 
DORSER.—An  indorser  is  not  relieved  from  liability  by  the  fact 
that  the  purchaser  or  indorser  of  the  note  had  knowledge  that  such 
Indorser  had  no  interest  in  the  transaction. 

W.  H.  Euffin  and  W.  B.  Glisson,  for  Bank. 

Thomas  M.  Sgruggs,  William  M.  Eandolph.  &  Sons,  and  A.  S. 
Buchannan,  for  Looney. 

^■^  BEAED,  J.  The  complainant,  being  the  owner  of  a 
twelve  thousand  five  hundred  dollar  note,  one  of  two  notes  of 
like  amount  executed  by  K.  F.  Looney  to  the  order  of  J.  P. 
Sykes,  trustee,  and  by  him  and  the  Shefl&eld  City  Company  in- 
dorsed to  complainant,  filed  this  bill,  seeking  a  decree  for  the 
amount  of  this  note  and  '''****  interest,  and  also  for  a  foreclosure 
of  a  trust  deed  made  to  secure  it.  The  bill  alleges  that  thig 
trust  deed  was  executed  by  Looney  and  wife  on  certain  real 
property  belonging  to  the  wife,  in  or  near  Memphis,  and  that 
the  property  was  already,  in  part  or  in  whole,  covered  by  two 
other  trust  deeds;  that  J.  P.  Sykes,  the  indorser  of  this  note, 
was  also  trustee  in  the  trust  deed,  and  that  though  complain- 
ant's note  was  long  past  due,  and  full  power  of   sale   on   such 
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contingency  was  granted  to  tlie  trustee,  yet  lie  declined  to  exe- 
cute this  power.  Sykes,  as  indorser  and  as  such  trustee,  Looney 
and  wife,  the  trustees  and  beneficiaries  in  the  other  two  trust 
deeds,  and  the  United  States  National  Bank,  as  the  alleged 
holder  of  the  other  of  these  notes,  were  made  parties  to  this 
bill.  The  claim  of  complainant  not  being  before  us,  we  need 
not  pursue  it  further. 

The  United  States  National  Bank  filed  an  answer  to  the  origi- 
nal bill,  and  made  its  answer  a  cross-bill,  in  which  it  asked  af- 
firmative relief.  In  this  answer  and  cross-bill  it  was  averred 
that  the  United  States  National  Bank  was  the  holder  of  the 
other  of  these  two  notes  of  twelve  thousand  five  hundred  dollars, 
having  acquired  title  thereto,  bona  fide,  for  a  valuable  considera- 
tion, before  maturity  and  in  due  course  of  trade;  that  this  note 
was  also  made  payable  to  J.  P.  Sykes,  trustee,  that  it  was  by  him 
and  the  Sheffield  City  Company  indorsed,  and  that  at  maturity 
it  was  duly  protested  for  nonpayment,  of  all  of  which  the  in-- 
dorser  had  legal  notice.  The  cross-bill  prayed  that  the  trust 
^^^  deed  described  in  the  original  bill  be  foreclosed,  and 
the  proceeds  of  the  foreclosure  sale  be  applied  to  the  payment 
of  this  note.  To  this  cross-bill  Looney  and  wife  and  J.  P.  Sykea 
filed  answers.  In  their  answer  Looney  and  wife  denied  that 
the  United  States  National  Bank  acquired  this  note  in  due 
course  of  trade,  for  value,  and  without  notice  of  the  makers' 
equitable  defenses  against  it,  and  they  aver  that  the  note  and 
trust  deed  to  secure  it  were  procured  by  fraud,  and  that  no 
valuable  consideration  passed  to  them  for  the  same.  The  fraud 
complained  of,  and  as  set  out  in  the  answer,  is  as  follows:  In 
July,  1892,  and  for  some  time  before,  there  existed,  at  Sheffield, 
Alabama,  a  corporation  called  the  "Sheffield  Land,  Iron  &  Coal 
Company,"  which  was  the  owner  of  various  properties,  real  and 
personal.  The  operations  of  this  corporation  seem  to  have  be- 
come embarrassed  by  heavy  debts,  the  burden  of  which  was 
largely  carried  by  some  of  its  stockholders.  Certain  of  these 
parties  about  that  time  conceived  the  idea  of  relieving  them- 
selves of  this  burden  by  organizing  a  syndicate  to  purchase  the 
assets  of  the  corporation,  and  to  this  end  they  solicited  a  sub- 
scription from  E.  F.  Looney,  and  perhaps  others,  and,  in  order 
that  the  parties  so  solicited  might  understand  the  character  of 
the  assets,  there  was  prepared  a  statement  or  schedule  of  the 
same,  together  with  extensions  showing  their  value.  In  this 
paper,  these  assets  were  set  down  as  worth  one  million  twelve 
thousand  six  hundred  and  seventy-six  dollars  and  eighty-one 
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cents,  and  it  is  alleged  that  representations  were  made  to  Looney 
^**^  in  this  paper,  and  otherwise  by  these  gentlemen,  that  these 
values  were  in  no  sense  speculative,  but  that  they  were  real. 

In  the  answer  it  is  also  stated  that  it  was  in  the  same  way 
represented  that  three  hundred  thousand  dollars  would  pay  all 
the  debts  of  the  corporation,  and  that  all  the  assets  so  scheduled 
would  be  turned  over  to  the  syndicate,  unencumbered,  save  for 
the  burden  of  a  bonded  debt  of  sixty  thousand  dollars,  resting 
on  the  hotel  in  Sheffield,  and  scheduled  as  part  of  these  assets, 
which  was  to  be  taken  care  of  by  the  syndicate,  but  that  it  was 
at  the  same  time  stated  to  him  that  the  rents  derived  from  the 
hotel  property  would  be  sufficient  to  pay  the  interests  on  these 
bonds.  Relying  on  their  statements,  the  answer  avers  that  R.  F. 
Looney  subscribed  for  a  share  of  fifty  thousand  dollars  of  and 
in  the  syndicate  which  was  organized  to  purchase  these  assets 
at  the  sum  of  three  hundred  thousand  dollars.  The  answer 
alleges  that  he  was  imposed  upon  greatly  as  to  the  value  of  these 
properties;  that  instead  of  being  worth  over  a  million  of  dol- 
lars, they  were  worth  greatly  less,  and  instead  of  being  unencum- 
bered, save  in  the  single  particular  referred  to,  they  were,  in 
numerous  instances,  and  to  their  full  value,  hypothecated  to  the 
creditors  of  this  corporation.  The  answer  also  alleges  that  the 
debts  much  exceeded  three  hundred  thousand  dollars.  It  is 
unnecessary  to  enter  further  into  the  details  of  the  misrepresen- 
tations of  which  he  alleges  he  was  made  the  victim,  it  being 
sufficient  to  say  that  they  were  numerous  and  very  great. 

»»»  It  is  further  stated  in  the  answer  that  by  his  subscrip- 
tion of  fifty  thousand  dollars  to  the  capital  of  the  syndicate, 
Looney  was  to  be  interested  in  the  assets  purchased  in  the  pro- 
portion that  this  sum  bore  to  the  full  amount  of  three  hundred 
thousand  dollars,  and  that  to  pay  this  subscription  he  executed 
his  notes  for  fifty  thousand  dollars,  including  the  two  notes  of 
twelve  thousand  five  hundred  dollars  each,  secured  by  the  trust 
deed  in  question.  Looney  and  wife  also  filed  a  cross-bill,  in 
which  they  seek  to  have  the  notes  delivered  up  for  cancellation 
and  to  have  the  trust  deed  removed*  as  a  cloud  on  Mrs.  Looney's 
title.  Sykes  also  answers  the  cross-bill  and  denies  his  liability 
as  indorser,  and  avers  that  the  United  States  National  Bank 
took  the  note  with  full  knowledge  that  his  purpose  in  indorsing 
the  note  was  simply  to  pass  title,  and  in  no  respect  to  bind  him- 
self personally  on  it.  The  United  States  National  Bank  an- 
swered the  cross-bill  of  Looney  and  wife,  denying  its  averment, 
BO  far  as  they  impeached  its  title  to  the  note  sued  on,  and  it 
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reiterated  that  it  was  the  bona  fide  holder  of  this  paper.  Sub- 
sequently amended  answers  were  filed  by  Looney  and  Sykes,  m 
which  they  alleged  that  since  the  filing  of  their  original  answer 
they  had  ascertained  that  this  note  had  been  paid  to  the  holder^ 
the  United  States  National  Bank,  and  that  it  had  no  right  to- 
prosecute  further  its  suit  upon  it;  that  the  debt  of  the  bank  was 
originally  a  debt  due  from  the  Shefiield  Land  &  Iron  Com- 
pany, and  that  this  debt  was  assumed  by  the  Sheffield  City  Com- 
pany when  it  was  organized;  that  ^***  this  note,  together  with 
the  other  notes  of  Looney,  heretofore  described,  were  obtained 
by  the  false  representations  of  the  promoters  of  the  Sheffield 
City  Company,  and  that  the  note  sued  on  by  the  United  States 
National  Bank  was  transferred  to  it  in  settlement  of  the  debt 
of  the  Sheffield  Land  &  Iron  Company,  which  it  had  assumed; 
and  that  subsequently  that  bank  had  made  an  arrangement  with 
the  Sheffield  City  Company,  as  a  result  of  which  the  note  was 
fully  discharged. 

Upon  the  hearing,  after  much  proof  was  taken,  the  chancellor 
dismissed  the  cross-biU  of  the  United  States  National  Bank,  and, 
upon  the  cross-bill  of  Looney,  ordered  the  note  to  be  canceled, 
as  well  as  the  deed  of  trust  securing  it.  From  this  portion  of 
the  decree  the  bank  has  prosecuted  its  appeal  to  this  court. 

The  first  question  that  will  be  considered  is:  Do  the  facts 
disclosed  in  the  record  afford  a  defense  against  the  note  in  the' 
hands  of  the  bank,  even  if  it  be  conceded  it  does  not  occupy  the 
position  of  a  bona  fide  holder  for  value?  That  Colonel  Looney 
was  induced  to  go  into  a  speculating  scheme,  which  will  prove 
disastrous  to  him  if  the  note  in  suit  is  enforced  against  him,  is 
true.  And  it  may  be  conceded  that  the  evidence  in  the  case 
shows  that  the  inducement  which  operated  upon  him  and  led 
him  into  this  venture  was  a  great  overvaluation  of  the  property 
and  of  its  income,  and  a  serious  undervaluation  ^'*'*  of  the  en- 
cumbrances on  this  property,  made  by  parties  in  whom  he  re- 
posed confidence. 

And  it  may  be  granted,  further,  that  the  record  shows  that  he 
was  informed  that  his  subscription  of  fifty  thousand  dollars 
would  complete  the  sum  of  three  hundred  thousand  dollars  to 
be  raised  by  the  syndicate,  and  that  this  amount  would  be  suffi- 
cient to  discharge  the  liabilities  of  the  Sheffield  Land,  Iron  & 
Coal  Company,  and  that  in  neither  respect  was  the  statement 
true.  But,  granting  all  these  as  facts  clearly  made  out,  yet 
they  are  not,  of  themselves,  sufficient  to  relieve  him  from  lia- 
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•bility  on  this  note.  To  work  this  result,  these  misrepresenta- 
i;ions  must  have  been  made  by  the  vendor  of  this  property  or  by 
€ome  one  authorized  to  act  for  it.  On  this  point  Colonel  Looney 
«ays  that  J.  C.  ISTeely  and  Napoleon  Hill,  of  Memphis,  E.  W. 
Oole,  Lewis  Baxter,  and  others,  of  Nashville,  were  stockholders 
in  that  company  and  creditors  of  it,  the  three  first  named  in  very 
large  amounts;  that  they  induced  Charlie  Sykes,  who  was  then 
its  president  and  also  a  creditor  of  the  company,  to  form  a 
•syndicate  for  the  purpose  of  purchasing  a  part  of  the  assets  of 
the  company,  the  object  and  purpose  of  the  originators  of  the 
«yndicate  being  to  apply  the  purchase  money  they  realized  to 
the  syndicate  to  the  payment  of  the  debts  of  the  Sheffield  Land, 
Iron  &  Coal  Company,  all  of  which  were  a  charge  upon  the  en- 
tire property  of  that  company,  and  leave  a  portion  of  its  prop- 
erty "free  of  any  encumbrance  whatever." 

He  further  says  that  these  parties  solicited  subscriptions  ^**'* 
from  persons  who  were  not  creditors  of  the  company,  but  that 
he  knew  of  no  one  save  himself,  not  a  creditor,  who  took  any  in- 
terest in  the  syndicate.  He  also  states  in  his  deposition  that  he 
received  two  letters,  one  from  Charles  Sykes,  whom  he  denom- 
inates "the  promoter  and  organizer  of  the  syndicate,"  and  the 
other  from  J.  C.  Neely,  a  member  of  the  syndicate,  together 
with  a  schedule  of  assets  that  the  syndicate  proposed  to  buy, 
and  that,  relying  on  the  truthfulness  of  the  statements  con- 
tained in  these  letters  and  in  the  schedule,  he  was  induced  to 
identify  himself  with  the  scheme.  These  letters  were  exhibited 
to  the  court  by  him.  The  letter  of  Sj'kes  did  not  profess  to 
«3ome  from  him  as  the  president,  or  in  any  other  respect  as  the 
representative  of  the  selling  company,  but  distinctly  as  the 
agent  of  the  syndicate.  He  says,  in  reference  to  the  Sheffield 
-sjTidicate:  "I  beg  to  make  the  following  statement:  I  was  em- 
ployed by  some  gentlemen,  who  were  interested  in  the  town,  to 
;go  there  and  make  an  examination  of  the  property  offered,  and, 
in  addition,  to  make  a  conservative  estimate  of  what  could  be 
realized  from  it.  I  had  no  idea  of  being  interested  in  the  com- 
pany when  I  went  down  there.  After  looking  the  matter  over 
thoroughly,  I  have  agreed  to  put  my  money  in  it.  I  feel  that, 
■with  careful  management,  I  will  get  three  dollars  out  for  every 
■dollar  I  put  in.  You,  in  my  opinion,  need  not  hesitate  to  say 
to  your  friends  that  this  is  an  exceptional  opportunity  to  make 
big  money."  ****''  In  his  letter,  Mr.  Neely  says:  "You  ask  me 
to  say  what  I  know  about  the  Sheffield  syndicate,  and  will  say^ 
in  reply,  that  I  have  known  the  town  of  Sheffield  since  it  was 
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first  surveyed  into  lots.  I  have  seen  a  schedule  of  property 
offered  the  syndicate  for  three  hundred  thousand  dollars,  and 
have  seen  the  property  and  know  of  its  value.  I  think  the  prop- 
erty worth  three  times  the  amount  valued  ahove.  I  have  suh- 
scrihed  myself,  and  would  subscribe  largely  had  I  the  ready 
money  in  hand/^  The  schedule  of  property  referred  to  in  these 
letters,  and  the  one  furnished  by  Sykes  to  Colonel  Looney,  shows 
the  face  or  par  value  of  the  assets,  which  the  syndicate  proposed 
to  buy  for  the  sum  of  three  hundred  thousand  dollars,  to  be 
two  million  four  hundred  and  fifty  thousand  and  twenty-three 
dollars  and  fifty-one  cents,  and  the  estimated  value  to  be  one 
million  and  twelve  thousand  six  hundred  and  seventy-six  dollars 
and  eighty-one  cents.  Not  only  this,  but  Mr.  Charles  Sykes, 
the  promoter  of  this  scheme,  in  his  deposition  taken  in  the  in- 
terest of  and  read  in  behalf  of  Colonel  Looney,  says:  "I  was 
employed  by  a  syndicate  to  purchase  the  assets  of  the  said  Shef- 
field Land,  Iron  &  Coal  Company,  and  the  said  syndicate  pur- 
chased the  assets  and  property  from  the  Sheffield  Land,  Iron  & 
Coal  Company  for  the  sum  of  three  hundred  thousand  dollars, 
and  paid  the  sum  in  cash,  or  the  valid  subsisting  indebtedness 
of  that  company." 

It  thus  will  be  seen,  whatever  misrepresentations  were  the 
moving  inducement  to  Colonel  Looney  to  enter  into  this  unfor- 
tunate speculation,  came  not  from  the  company  selling  these 
assets,  but  from  his  associates  in  the  syndicate  purchasing  them. 
After  a  diligent  ^'***  examination  of  the  record,  we  have  not 
been  able  to  discover  a  single  misleading  act  or  word  of  the 
vendor  corporation,  or  any  one  authorized  to  represent  it,  which 
induced  this  sale.  It  seems  to  have  been  tLo  passive  recipient 
of  the  consideration  for  its  assets,  and  whatever  of  wrong  there 
may  have  been  in  the  transaction,  was  practiced  upon  Colonel 
Looney  by  parties  interested  with  him  in  the  speculation.  This 
being  so,  we  know  of  no  rule  of  law  which  would  place  upon  the 
innocent  vendor  the  responsibility  of  a  fraud  or  misrepresenta- 
tion practiced  by  one  or  more  of  a  number  of  vendees  upon  oth- 
ers associated  with  them  in  a  purchase.  And  even  as  to  these 
parties,  Colonel  Looney,  in  his  deposition,  repeatedly  acquits 
them  of  all  intention  to  wrong  or  defraud  him,  but  says  that  he 
is  satisfied  they  thought  they  would  bring  him  out  all  right.  In 
addition,  however,  the  record  shows  that  the  trade  with  the 
Sheffield  Land,  Iron  &  Coal  Company  was  consummated,  and 
that  the  assets  purchased  were  conveyed  by  that  company  to  one 
Cheany,  and  that  he  at  once  conveyed  them  to  a  new  corporation 
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organized  as  was  contemplated  by  the  parties  composing  the 
syndicate,  and  known  as  the  Sheffield  City  Company,  and  that 
company  accepted  them  at  the  valuation  of  one  million  dollars, 
and  upon  the  basis  of  this  valuation  issued  one  hundred  and 
fifty  thousand  dollars  of  its  capital  stock  to  Colonel  Looney,  as 
representing  his  interest  in  the  institution.  It  is  true  this  stock 
was  not  actually  turned  over  to  him,  but  was  held  as  collateral 
to  his  notes,  yet  it  was  ^^^'^  receipted  for  by  him,  and  was  thus 
recognized  by  him  as  the  fruit  of  his  investment. 

But,  independent  of  the  question  just  considered,  this  de- 
fense cannot  be  maintained  against  the  United  States  National 
Bank.  The  facts  with  regard  to  the  ownership  of  the  note  sued 
on  by  that  bank  are  as  follows:  In  October,  1892,  this  bank 
was  the  owner  and  holder  of  a  note  of  the  Sheffield  Land,  Iron 
&  Coal  Company  for  the  sum  of  eleven  thousand  three  hundred 
and  ninety-one  dollars  and  eighty-two  cents,  besides  interest, 
and,  at  the  same  time,  it  held  a  claim,  in  the  shape  of  an  over- 
draft against  the  Bank  of  Commerce,  of  Sheffield,  Alabama,  for 
three  thousand  seven  hundred  and  ninety  dollars  and  ninety- 
one  cents.  In  this  latter  bank  the  Sheffield  Land,  Iron  &  Coal 
Company  held  a  controlling  interest.  Mr.  Sykes,  representing 
a  new  corporation  called  the  Sheffield  City  Company,  to  which 
the  Looney  notes  had  been  assigned,  proposed  to  the  officers  of 
the  United  States  National  Bank  that,  if  they  would  discount 
the  note  of  twelve  thousand  five  hundred  dollars  here  sued  on, 
that  the  proceeds  of  the  discount  might  be  applied  to  the  extin- 
guishment pro  tanto  of  the  two  debts  just  mentioned,  and  that 
the  excess  of  indebtedness  over  the  discount  would  be  paid  to  it 
in  cash.  This  proposition  was  accepted  by  the  United  States 
National  Bank,  and  the  arrangement  suggested  was  carried  out 
in  every  respect.  The  bank  thus  received  this  note  and  the 
cash  necessary  to  complete  the  transaction,  and  at  the  same 
time  surrendered  to  the  Sheffield  City  Company,  as  an  extin- 
guished liability,  the  note  of  the  Sheffield  Land,  Iron  &  Coal 
Company,  and  certain  collateral  attached  ^"*^  to  it,  including 
its  claim  against  the  Bank  of  Commerce. 

The  note  of  Colonel  Looney  was  indorsed  by  its  payee  and  by 
the  Sheffield  City  Company,  before  its  maturity,  to  this  bank, 
and  was  taken  by  it  without  any  notice  of  the  circumstances  un- 
der which  it  had  been  obtained.  Pretermitting  for  the  mo- 
ment the  effect  on  its  negotiability  that  this  note  was  made  pay- 
able to  "Joseph  Sykes,  trustee,"  and  so  indorsed  by  him,  there  ia 
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no  question  but  that  the  facts  just  detailed  make  this  bank  a 
bona  fide  holder  for  value. 

The  extinguishment  of  the  note  of  the  Sheffield  Land,  Iron 
&  Coal  Company,  and  the  surrender  of  the  collaterals  to  secure 
it,  and  the  discharge  of  the  Bank  of  Commerce  from  liability  on 
its  overdraft  constituted  the  United  States  National  Bank  a  pur- 
chaser for  value  in  due  course  of  trade  of  this  note.  This  prop- 
osition is  clearly  established  in  this  state:  Nichol  v.  Bate,  10 
Yerg,  429;  Cherry  v.  Frost,  7  Lea,  1;  Jordan  v.  Jordan,  10  Lea, 
134;  43  Am.  Rep.  294;  Lookout  Bank  v.  Aull,  93  Tenn.  646; 
42  Am.  St.  Eep.  934.  But  it  is  said  the  fact  that  this  note  was 
payable  to  "Joseph  Sykes,  trustee,"  and  was  so  indorsed  by  him- 
self, of  itself  lets  in  against  the  bank  all  equities  that  attached 
to  it  in  the  hands  of  the  original  parties,  and  the  cases  of  Alex- 
ander V.  Alderson,  7  Baxt.  403,  Covington  v.  Anderson,  16  Lea, 
310,  and  Caulkins  v.  Gaslight  Co.,  85  Tenn.  684,  4  Am.  St.  Rep. 
786,  are  cited  as  sustaining  this  contention. 

^"^  All  of  these  cases  involve  controversies  between  the  own- 
ers of  trust  funds  and  parties  who  set  up  a  title  to  such  funds 
by  transfer  from  trustees  in  fraud  of  their  trusts,  and  where 
the  paper  transferred  or  assigned  on  its  face  gave  notice  of  the 
existence  of  a  trust.  Alexander  v.  Alderson,  7  Baxt.  403,  was  a 
case  of  a  note  payable  to  Alexander,  "trustee,"  by  him  assigned 
in  payment  of  an  individual  liability,  and  the  question  there  was, 
"Were  the  indorsees  bona  fide  holders  of  the  note,  so  as  to  be 
able  to  resist  the  claim  of  the  beneficiaries?  Upon  the  author- 
ity of  Duncan  v,  Jaudon,  15  Wall.  175,  this  court  held  that  the 
word  "trustee"  gave  notice  of  the  existence  of  a  trust,  and  that 
the  party  taking  the  paper  was  charged  with  the  duty  of  ascer- 
taining what,  if  any,  restrictions  were  imposed  on  the  trustee 
in  the  management  of  the  trust.  To  like  effect  are  Covington 
V.  Anderson,  16  Lea,  310,  and  Caulkins  v.  Gaslight  Co.,  85  Tenn. 
684,  4  Am.  St.  Rep.  786.  None  of  these  cases,  however,  involve 
the  question  we  have  here.  Similar  to  them  is  the  case  of  the 
Third  Nat.  Bank  v.  Lange,  51  Md.  138,  34  Am.  Rep.  304. 
There  a  trustee  violated  his  duty  by  disposing  of  a  note  pay- 
able to  himself,  as  trustee,  and  it  was  said  by  the  court:  "It 
[the  note]  cannot  be  read  understandingly  without  seeing  upon 
its  face  that  it  is  connected  with  a  trust,  and  is  a  part  of  a  trust 
fund.  It  was  the  duty  of  the  bank,  before  purchasing  it,  to 
have  made  inquiry  into  the  right  of  the  trustee  to  dispose  of  it." 

The  correctness  of  these  holdings  is  now  conceded  '"^^  by  the 
courts  with  practical  unanimity.     The  effect  of  them  is  that,  if 
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the  trustee,  Sykes,  disposed  of  this  paper  in  violation  of  his  trust, 
then  the  word  "trustee''  would  convert  anyone  who  so  obtained 
it  into  a  constructive  trustee,  at  the  instance  of  the  cestui  que 
trust. 

But  it  is  certainly  true,  as  Mr.  Perry  says,  "the  mere  fact  that 
the  word  'trustee'  is  on  the  face  of  the  securities  cannot  put  a 
purchaser  to  any  inquiry  beyond  ascertaining  whether  the  trustee 
has  power  to  vary  the  securities.  If  he  has  such  power,  a  pur- 
chaser in  good  faith  will  be  protected,  although  the  trustee  use 
the  money  for  his  private  purposes.  But  if  a  purchaser  takes 
Becurities  from  a  trustee,  with  the  word  'trustee'  upon  their  face, 
in  payment  of  a  private  debt  due  from  the  trustee,  the  sale  may 
be  avoided  by  the  cestui  que  trust,  or  the  purchaser  may  be  held 
as  a  trustee":  1  Perry  on  Trusts,  sec.  225.  Here  we  find  an  in- 
telligent statement  of  the  rule  and  its  limitations.  The  rule  is, 
that  he  who  takes  a  security  from  a  trustee,  with  his  fiduciary 
character  displayed  upon  its  face,  is  bound  to  inquire  as  to  his 
right  to  dispose  of  it,  but  if,  on  inquiry,  it  is  found  that  there  is 
no  restriction  upon  the  trustee's  power  of  disposition,  or  (it  may 
be  added)  there  is  nothing  in  the  nature  of  the  transaction  to 
indicate  any  abuse  of  his  trust,  then  the  title  of  a  purchaser  in 
good  faith,  for  value  and  before  maturing,  will  be  protected. 

In  the  case  at  bar,  an  inquiry  would  have  disclosed  ^^^  that 
the  word  "trustee"  in  this  connection  was  purely  descriptive  and 
without  any  legal  signification.  That  the  trust  deed  executed 
by  Colonel  Looney  and  wife  was  in  the  ordinary  form,  made  to 
Sykes,  as  trustee,  conveying  to  him  certain  real  estate  of  Mrs. 
Looney's,  with  this  recital:  "That,  whereas  E.  F.  Looney,  Sr., 
has  subscribed  fifty  thousand  dollars  toward  the  formation  of  a 
syndicate  for  the  purchase  of  the  assets  of  the  Sheffield  Land, 
Iron  &  Coal  Company,  and  to  this  end  has  executed  his  two  sev- 
eral promissory  notes  for  twelve  thousand  five  hundred  dollars 
each,  due  in  six  months  from  date,  payable  to  the  order  of  Joseph 
P.  Sykes,  trustee,  which  said  two  notes  are  a  part  of  the  fifty 
thousand  dollars  subscription,  now,  in  order  to  make  certain  the 
payment  of  said  two  notes,  etc.,  wc  hereby  bargain  and  convey 
unto  the  said  Joseph  P.  Sykes,  trustee,"  etc. 

In  other  words,  an  examination  would  have  disclosed,  neither 
upon  the  face  of  this  trust  deed  nor  elsewhere  in  the  transac- 
tion, any  restriction  upon  the  power  of  the  payee,  Sykes,  nor  any 
limitation  upon  his  right  to  indorse  and  turn  over  the  note  in 
question  for  the  consummation  of  Colonel  Looney's  subscription 
to  the  syndicate,  but,  on  the  contrary,  that  it  was  made  for  that 
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purpose,  and  none  other.  The  record  showing  that  the  note  in 
suit,  and  the  others  mentioned,  were  delivered  to  Mr.  Sykes,  the 
constituted  representative  of  the  syndicate,  to  be  transferred  by 
him  in  payment  of  Colonel  Looney's  subscription  thereto,  and 
that  they  were  so  used,  and  ^***  that  the  note  sued  on  passed^ 
under  the  circumstances  already  detailed,  into  the  hands  of  the 
cross-complainant  bank,  its  title  will  be  protected.  This  prin- 
ciple or  rule  was  recognized  by  us  in  affirming  the  decree  of  the 
court  of  chancery  appeals  in  Fox  v.  Citizens'  Bank  etc.  Co. 
(Tenn.  Ch.  App.,  June  13,  1896).  And  see  Downer  v.  Eead,  17 
Minn.  493;  Davis  v.  Garr,  6  K  Y.  124;  55  Am.  Dec.  387;  West- 
moreland v.  Foster,  60  Ala.  448.  But  it  is  insisted  that,  at  least, 
a  settlement  made  between  the  United  States  National  Bank  and 
the  Sheffield  City  Company,  dated  January  31, 189 5, extinguished 
this  note,  so  far  as  Looney  and  his  accommodation  indorser, 
Sykes,  was  concerned.  It  will  be  remembered  that  this  note  was 
transferred  to  its  present  holder  by  the  Sheffield  City  Company, 
the  last  indorser.  By  the  terms  of  the  agreement,  or  settlement, 
as  it  is  called,  the  Sheffield  City  Company  was  permitted  to  sub- 
stitute with  the  bank  certain  securities  it  owned,  in  the  place  and 
stead  of  its  guaranty  or  indorsement  of  this  note,  and  the  bank 
obligated  itself  not  to  sue  on  the  guaranty  or  indorsement,  but 
it  was  expressly  stipulated  that  this  settlement  was  in  no  way  to 
affect  the  liability  of  the  other  parties  to  the  note. 

It  was  also  agreed  that  as  money  was  collected  from  the  other 
parties,  that  it  should  be  credited  to  the  Sheffield  City  Company, 
and  a  like  amount  of  its  securities  should  be  returned  to  it.  In 
other  words,  this  agreement  simply  substituted  certain  securities 
of  the  Sheffield  City  Company  for  its  general  liability  *®^  as  in- 
dorser, and  secured  for  it  a  dismissal  of  a  suit  then  pending  to 
enforce  this  liability,  but  in  no  way  affected  the  relations  of  the 
other  parties  to  this  note. 

This  leaves  undetermined  alone  the  question  of  the  extent  of 
the  obligation  of  J.  P.  Sykes  on  this  note.  Did  the  addition  of 
the  word  "trustee"  to  his  name  limit  his  responsibility  as  ita 
indorser?  He  waived  demand  and  notice  of  protest  by  a  writ- 
ing when  he  indorsed  it,  so  that  his  liability  was  fixed  on  the 
maturity  and  nonpayment  of  the  note,  unless  it  be  that  the  ad- 
dition of  the  word  "trustee"  relieves  him.  This  question  is  set- 
tled against  the  indorser  by  a  great  weight  of  authority.  Taft 
V.  Brewster,  9  Johns.  334,  6  Am.  Dec.  280,  was  a  case  of  parties 
signing  a  bond  as  trustees  of  the  Baptist  Society,  etc.,  and  tha 
court  said:  "The  bond  must  be  considered  as  given  by  the  de- 
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fendants  in  their  individual  capacity.  It  is  not  the  bond  of  the 
Baptist  Church,  and  if  the  defendants  are  not  bound,  the  church 
certainly  is  not.  The  addition  of  'trustee'  to  the  name  of  de- 
fendants is  a  mere  descriptio  personarium."  In  McClure  v.  Ben- 
nett, 1  Blackf.  189,  12  Am.  Dec.  223,  makers  of  a  note  appended 
to  their  names  the  words  "trustees  of  the  First  Presbyterian 
Church  of  Madison,"  and  yet  they  were  made  personally  liable. 
And  in  Conner  v.  Clark,  12  Cal.  168,  73  Am.  Dec.  529,  the  court 
held  that  a  party  signing  a  note,  with  the  word  "trustee"  added, 
was  individually  bound,  and  evidence  was  inadmissible  *^®  to 
show  that,  at  the  time  he  affixed  his  signature,  there  was  an 
agreement  that  he  should  not  be  liable  personally,  but  that  the 
note  should  be  paid  out  of  a  trust  fund. 

In  this  last  case  the  court  quoted  at  length  from  section  63  of 
Story  on  Promissory  Notes,  as  follows:  "As  to  trustees,  guar- 
dians, executors,  and  administrators,  and  other  persons  acting 
en  autre  droit,  they  are,  by  law  generally,  held  personally  liable 
on  promissory  notes,  because  they  have  no  authority  to  bind  ex 
directo  the  person  for  whom,  or  for  whose  estate,  they  act,  and 
hence,  to  give  any  validity  to  the  note,  they  must  be  deemed 
personally  bound  as  makers.  It  is  true  that  they  may  exempt 
themselves  from  personal  responsibility  by  using  clear  and  ex- 
plicit words  to  show  that  intention,  but,  in  the  absence  of  such 
words,  the  law  will  hold  them  bound."  To  the  same  effect  are 
Binney  v.  Plumley,  5  Vt.  500;  26  Am.  Dec.  313;  Clap  v.  Day, 
2  Me.  305;  11  Am.  Dec.  99.  So  in  this  state  it  has  been  held 
that  a  note  signed  with  the  words  "administrator  or  guardian" 
affixed  to  the  name  of  the  maker,  is  the  latter's  personal  note: 
Erwin  v.  Carrol,  1  Yerg.  144;  McWherter  v.  Jackson,  10  Humph. 
209;  Carter  v.  Wolfe,  1  Heisk.  694. 

Now,  does  it  affect  the  liability  of  the  indorser  on  this  paper, 
that  the  knowledge  was  communicated  to  the  bank,  when  this 
note  was  delivered  to  it,  that  Mr.  Sykes  had  no  interest  in  the 
transaction  of  which  it  formed  a  part?  For  it  is  clear  that  notice 
**''  to  a  bank  discounting  accommodation  paper  that  the  in- 
dorser is  lending  his  credit  to  the  maker,  does  not  affect  the  bank 
or  relieve  the  indorser:  Philler  v.  Patterson,  168  Pa.  St.  468;  47 
Am.  St.  Eep.  896. 

The  result  is,  the  chancellor's  decree  dismissing  the  cross-bill 
of  the  United  States  National  Bank,  and  sustaining  the  respect- 
ive cross-bills  of  Looney  and  wife  and  Sykes,  and  of  Buchanan 
and  others,  is  reversed,  and  a  decree  will  be  entered  here,  in  ac- 
cordance with  the  prayer  of  the  first  one  of  these  cross-billa,  in 
favor  of  the  United  States  National  Bank. 
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SALES— FRAUD  OF  THIRD  PERSON  NOT  GROUND  FOR 
KESOISiSlON.— The  fraud  of  a  third  party  inducing  the  purchase 
of  goods  cannot  entitle  the  purchaser  to  rescind.  If  the  seller  is 
not  party  to  the  fraud,  the  contract  must  stand:  Nash  v.  Minnesota 
Title  Ins.  etc.  Co.,  163  Mass.  574;  47  Am.  St.  Rep.  489,  and  note. 

NEGOTIABLE  INSTRUMENTS— BONA  FIDE  PURCHASER— 
WHO  IS. — One  who  purchases  negotiable  paper  before  its  maturity 
for  a  valuable  consideration,  in  the  usual  course  of  business,  with- 
out knowledge  of  facts  which  impeach  its  validity  as  between  an- 
tecedent parties,  or  which  ought  to  excite  suspicion  in  the  mind 
of  a  prudent  man,  is  a  bona  fide  holder,  and  takes  the  paper  free 
from  defense  on  the  part  of  the  maker:  Rublee  v.  Davis,  33  Neb. 
779;  29  Am.  St  Rep.  509,  and  note;  Koehler  v.  Dodge,  31  Neb.  328; 
28  Am.  St.  Rep.  518,  and  note;  East  Birmingham  etc.  Co.  v.  Dennis, 
«5  Ala.  565;  7  Am.  St.  Rep.  73. 

NEGOTIABLE  INSTRUMENTS— ACCOMMODATION  PAPER. 
Notice  to  a  bank  discounting  accommodation  paper,  that  the  In- 
dorser  is  lending  his  credit  to  the  maker  does  not  affect  the  bank 
or  relieve  the  indorser:  Philler  v.  Patterson,  168  Pa.  St.  468;  47 
Am.  St.  Rep.  896.  And  successive  indorsers  for  the  accommoda- 
tion of  a  third  person  are  liable  in  the  same  order  as  indorsers 
for  value,  though  each  of  them  knew  that  the  indorsement  was  for 
accommodation:  Moore  v.  Cushing,  162  Mass.  594;  44  Am.  St.  Rep. 
393.  See  monographic  note  to  Altoona  Second  Nat.  Bank  v.  Dunn, 
31  Am.  St.  Rep.  745-757. 

TRUSTS— NOTICE  OF,  FROM  USE  OF  WORD  "TRUSTEE."— 
The  addition  of  the  word  "trustee"  to  the  name  of  a  person  is 
notice  of  a  trust:  Marbury  v.  Ehlen,  72  Md.  206;  20  Am.  St.  Rep. 
467,  and  note.  Persons  dealing  with  a  trustee  must  take  notice 
of  the  scope  of  his  authority:  Kirsch  v.  Tozier,  143  N.  Y.  390;  42 
Am.  St.  Rep.  729,  and  note. 
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CORPORATIONS.— WATER  COMPANIES  ARE  PUBLIO 
CORPORATIONS  when  chartered  under  the  general  laws  of  the 
state,  and  given  the  right  of  eminent  domain,  and  the  powers,  priv- 
ileges, and  franchises  of  operating  waterworks  to  furnish  a  city 
and  its  Inhabitants  with  water. 

A  WATER  COMPANY  CANNOT,  AT  ITS  ELECTION  AND 
WITHOUT  GOOD  REASON,  serve  one  part  of  the  community  and 
not  another.  It  is  bound  to  furnish  water  without  discrimination 
to  inhabitants  of  the  city. 

A  WATER  COMPANY  MAY  ADOPT  REASONABLE 
RULES  for  the  conduct  of  its  business  and  the  operation  of  its 
plant,  and  such  rules,  so  far  as  they  affect  its  patrons,  are  bind- 
ing upon  them,  and  may  be  enforced  by  the  company  to  the  extent 
of  refusing  to  supply  water  to  those  who  refuse  to  comply  there- 
with. 

WATER  COMPANIES— RULES  AND  REGULATIONS.— A 
person  desiring  to  be  furnished  with  water  by  a  public  water  com- 
pany may  be  required,  as  a  condition  precedent,  to  sign  an  agree- 
ment to  keep  his  hydrants  closed  except  when  using  water,  and,  re- 
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fusing  to  sign  such  agreement,  the  company  may  withhold  water 
from  him. 

A    WATER   COMPANY    MAY,    FOR    HIS    WASTING    OF 
WATER,  shut  it  off  from  the  premises  of  a  consumer. 

Can  &  Eeeves,  for  Watauga  Water  Company. 

J.  B.  Cox,  for  Wolfe. 

430  CALDWELL,  J.  C.  H.  Wolfe  brought  this  suit  against 
the  Watauga  Water  Company  and  obtained  judgment  before  the 
circuit  judge,  sitting  without  a  jury,  for  ten  dollars,  as  damages 
for  its  refusal  to  furnish  him  water  at  his  residence  in  Johnson 
City.     The  company  appealed  in  error. 

The  defendant  is  a  water  company,  chartered  under  the  gen- 
eral laws  of  the  state  (Code,  annotated  by  Shannon,  sees.  2499- 
2506),  with  the  right  of  eminent  domain  and  all  essential  powers, 
privileges,  and  franchises,  and  operating  its  waterworks  at  John- 
son City  under  special  contract  with  that  city  to  furnish  it  and 
its  inhabitants  with  water  at  designated  rates.  Being  thus  en- 
dowed by  the  state,  and  under  contract  with  one  of  the  state's 
municipalities,  the  company  ^'"^^  is  essentially  a  public  corpora- 
tion, in  contradistinction  from  a  private  corporation.  It  is  en- 
gaged in  a  public  business,  under  a  public  grant  and  contract, 
and  is,  therefore,  charged  with  public  duties,  and  cannot,  at  its 
election  and  without  good  reason,  serve  one  member  of  the  com- 
munity and  not  another.  It  is  bound  to  furnish  the  commodity, 
which  it  was  created  to  supply,  to  the  city  and  all  of  its  inhabi- 
tants upon  the  terms  designated  in  its  contract  (the  same  being 
fair  and  reasonable),  and  without  discrimination:  Crumley  v. 
Watauga  Water  Co.,  99  Tenn.  420;  Haugen  v.-Albina  Light  etc. 
Oo.,  21  Or.  411;  American  Water  Works  Co.  v.  State,  46  Neb.  194; 
50  Am.  St.  Eep.  610;  State  v.  Butte  City  Water  Co.,  18  Mont. 
199;  56  Am.  St.  Eep.  574;  Central  Union  Tel.  Co.  v.  State,  118 
Ind.  206;  10  Am.  St.  Eep.  114;  Lumbard  v.  Stearns,  4  Cush.  60; 
Lowell  V.  Boston,  111  Mass.  464;  15  Am.  Eep.  39;  Williams  v. 
Mutual  Gas  Co.,  52  Mich.  499;  50  Am.  Eep.  266;  Olmsted  v. 
Morris  Aqueduct  Proprs.,  47  N.  J.  L.  333;  Shepard  v.  Milwaukee 
Gaslight  Co.,  6  Wis.  539;  70  Am.  Dec.  479;  Spring  Valley  Wa- 
terworks V.  Schottler,  110  U.  S.  347;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  TJ.  S.  650;  Louisville  Gas  Co.  v.  Citi- 
zens' Gas  Co.,  115  U.  S.  683;  2  Morawetz  on  Private  Corpora- 
tions, sec.  1129;  2  Cook  on  Stocks  and  Stockholders,  sec.  932;  1 
Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  52,  and  note,  cit- 
ing Foster  v.  Fowler,  60  Pa.  St.  27;  29  Am.  &  Eng.  Ency.  of 
Law,  19,  note;  15  L.  E.  App.  C.  322,  note. 
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Though  impressed  with  a  public  use,  and  under  '^^  legal  ob- 
ligation to  furnish  water  to  all  inhabitants  at  the  designated 
rates,  and  without  discrimination,  the  defendant  company  ia 
allowed  to  adopt  reasonable  rules  for  the  conduct  of  its  business 
and  operation  of  its  plant,  and  such  rules,  so  far  as  they  affect  its 
patrons,  are  binding  upon  them,  and  may  be  enforced  by  the 
company,  even  to  the  extent  of  denying  water  to  those  who  re- 
fuse to  comply  with  them:  American  Waterworks  Co.  v.  State, 
46  Neb.  194;  50  Am.  St.  Eep.  610. 

Wolfe  had  been  a  patron  of  the  company,  and  had  been  accus- 
tomed to  leave  his  hydrant  open,  so  that  large  quantities  of  the 
escaping  water  went  to  waste.  His  claim  was,  that  the  water 
so  wasted  was  stale  and  not  fit  for  his  use,  and  upon  that  ground 
he  sought  to  justify  his  action;  but  the  company  thought  the 
water  not  stale  and  the  waste  excessive.  Complaints  were  made 
to  the  company  by  persons  upon  whose  premises  the  escaping 
water  flowed. 

Wolfe  ceased  to  take  water  from  the  company  for  awhile,  pre- 
ferring to  use  his  well.    When  he  applied  to  the  company  for 
water  again,  tendering  all  required  charges  in  advance,  he  was 
requested  to  sign  a  regular  application,  and  agree,  in  conformity 
to  a  rule  of  the  company,  that  he  would  keep  his  hydrant  closed 
except  when  using  the  water.     This  he  declined  to  do,  and  the 
company  refused  to  turn  water  into  his  hydrant.     He  said 
he  "wanted  pure,  good  water,"  and  that  he  "would  keep  the  tube 
open  so  long  as  it  was  necessary  to  keep  the  water  *^^  fresh." 
Three  days  after  the  company's  declination  this  suit  was 
brought  to  recover  damages.    The  rule  in  question  was  reason- 
able, and  Wolfe's  refusal  to  comply  with  it  disentitled  him  to 
receive  the  water,  and  relieved  the  company  of  its  obligation  to 
furnish  it.    This  does  not  imply  that  a  patron  of  a  water  com- 
pany is  not  entitled  to  "pure,  good  water,"  but  only  means  that 
he  may  not  set  himself  up  as  the  sole  judge  of  its  quality,  and 
execute  his  own  adverse  judgment  in  his  own  way,  and  without 
restraint,  in  defiance  of  the  company,  and  to  its  inevitable  de- 
triment.    It  has  been  held,  that  "a  rule  of  a  water  company, 
giving  it  the  right  to  shut  off  water  from  the  premises  of  a  con- 
sumer who  wastes  it,  is  reasonable"  (Shiras  v.  Ewing,  48  Kan. 
170);  and  that  holding  was  approved  in  the  case  of  the  American 
Waterworks  Co.  v.  State,  46  Neb.  194;  50  Am.  St.  Eep.  610. 
Eeversed,  and  enter  judgment  dismissing  suit  with  costs. 

IN    THE    CASE  of    Crumley  v.  Watauga  Water  Co..  99  Tenn. 
420,  it  was  decided  that  a  water  company,  operated  under  a  charter 
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authorizing  It  to  erect  buildings  and  machinery  to  supply  a  city 
and  the  inhabitants  thereof  with  water,  and  to  condemn  private 
property  for  that  purpose,  and  which  is  obligated,  under  contract 
with  such  city,  to  furnish  water  therein  for  families  and  domestic 
purposes  at  customary  rates,  cannot  refuse  to  supply  any  inhabi- 
tant of  such  city,  at  regular  rates  and  upon  its  usual  terms,  be- 
cause he  refused  to  pay  a  pre-existing  indebtedness  against  him, 
and  in  favor  of  the  company,  for  water  supplied  to  him  before  the 
making  of  such  note.  Having  once  given  the  taker  of  water  credit, 
the  company  cannot  afterward  coerce  payment  by  denying  him 
the  right  to  be  supplied  with  water  for  which  he  tenders  tue  cus- 
tomary and  regular  rates  exacted  for  a  like  service  from  other 
citizens  of  the  municipality. 

WATER  COMPANIES.— A  water  company  having  a  franchise 
to  furnish  water  to  a  city  and  its  inhabitants,  assumes  a  public 
duty,  part  of  which  Is  to  furnish  water  to  all  such  inhabitants 
at  reasonable  rates,  and  not  to  charge  any  of  them  prices  not 
charged  to  all  others  for  a  like  service,  and  under  similar  condi- 
tions: American  Water  Works  Co.  v.  State,  46  Neb.  194;  50  Am. 
St.  Rep.  610.  See  State  v.  Butte  City  Water  Co.,  18  Mont.  199;  56 
Am.  St.  Rep.  574. 

WATER  COMPANIES— RIGHT  TO  ENFORCE  RULES.— A 
water  company  has  a  right  to  prescribe  all  such  rules  and  regu- 
lations for  its  convenience  and  security  as  are  reasonable  and 
just  and  to  refuse  to  furnish  water  to  any  person  who  declines  to 
comply  with  them:  American  Water  Works  Co.  v.  State,  46  Neb. 
184;  50  Am.  8t  Rep.  610,  and  note. 
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[99  Tennessee,  446.] 

ADMINISTRATORS,  LIABILITY  OF.— An  administrator  is 
not  chargeable  with  the  loss  resulting  from  his  keeping,  without 
sale,  bank  stock,  when  he  acted  In  good  faith,  under  the  advice  of 
counsel,  and  with  a  sincere  desire  to  properly  discharge  the  duties 
of  his  office. 

ADMINISTRATORS,  LOSS  RESULTING  FROM  FOLLOW- 
ING ADVICE  OF  PERSONS  INTERESTED  IN  THE  ESTATE.— 
If  an  administrator,  at  the  request  of  persons  beneficially  inter- 
ested, or  under  their  advice,  delays  the  sale  of  personal  property, 
In  consequence  of  which  loss  Is  suffered,  he  cannot,  at  the  In- 
stance, or  for  the  benefit,  of  such  Interested  parties,  be  charged 
with  such  loss. 

AN  ADMINISTRATOR  ACTING  UNDER  THE  ADVICE 
OF  COUNSEL  is  protected,  particularly  when  such  advice  is  as  to 
the  advisability  of  bringing  or  defending  suits. 

ESTATES  OF  DECEDENTS- SALE  OF  PROPERTY, 
WHEN  SHOULD  BE  ORDERED.— When  a  deficiency  in  the  as- 
sets necessary  to  pay  the  debts  of  a  decedent  exists,  a  sale  of  his 
real  property  will  be  directed. 

THE  TITLE  OF  THE  PURCHASER  OF  LAND  AT  A 
JUDICIAL  SALE,  upon  confirmation,  does  not  relate  back  to  the 
date  of  the  sale. 

JUDICIAL  SALES— RIGHT  TO  RENTS  AND  PROFITS.— 
A  purchaser  of  land  at  a  judicial  sale  is  not  entitled  to  the  rents 
and  profits  tw  a  period  between  the  sale  and  its  confirmation. 
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APPEAL  FEOM  ORDER  CONFIRMING  JTJDTCTAL  SALE, 
EFFECT  OF. — If,  after  the  conflrmation  of  a  judicial  sale,  an  ap- 
peal is  taken  from  the  order  of  contirmatiou,  iis  effect  is  thereby 
suspended,  and  the  purchaser  has  no  right  to  take  possession,  nor 
to  collect  the  rents  and  profits. 

JUDICIAL  SALES.— A  RECEIVER  CANNOT  BE  APPOINT- 
ED TO  COLLECT  THE  RENTS  AND  PROFITS  of  laud  which 
has  been  sold  at  a  judicial  sale  during  the  time  Avhile  the  effect 
of  the  order  confirmiilg  the  sale  is  suspended  by  an  appeal  there- 
from. 

ESTATES  OF  DECEDENTS,  SALE  OF,  WPIEN  CANNOT 
BE  RESISTED.— One  who  is  devised  real  property  in  considera- 
tion of  services  to  be  rendered  by  him  as  guardian  of  the  minor 
child  of  a  decedent,  and  who  is  appointed  and  renders  services  as 
such  guardian,  cannot  resist  an  application  by  creditors  of  the 
decedent  for  the  sale  of  lands  so  devised  to  pay  debts. 

ADMINISTRATORS,  ORDER  FIXING  FEES  OF,  WHEN 
NOT  FINAL,— A  liuding  of  a  clerk  and  master  on  a  reference  as 
to  the  amount  which  should  be  paid  an  administrator  for  his  ser- 
vices is  not  equivalent  to  the  finding  of  a  jury,  and  does  not  pre- 
clude the  court,  on  appeal,  from  fixing  the  amount  of  such  com- 
pensation at  a  less  sum  than  that  fixed  by  the  clerk  and  master. 

J.  0.  Phillips  and  Shields  &  Mountcastle,  for  Pearson. 

Gillenwaters  &  Son,  Jarvis  &  Armstrong,  and  Huffmaster  & 
Chestnut,  for  Gillenwaters. 

*48  WILKES,  J.  This  is  a  bill  by  the  complainant,  as  ad- 
ministrator with  the  will  annexed  of  Mrs.  S.  W.  Burem,  to  pass 
his  accounts  and  to  sell  land  of  which  the  testatrix  died  seised, 
for  the  payment  of  debts  against  her  estate  and  the  costs  of  ad- 
ministration. The  defendant,  J.  U.  Gillenwaters,  is  the  residu- 
ary legatee  and  devisee,  and  the  party  mainly  interested  in  the 
estate.     The  interest  of  the  other  parties  will  appear  hereafter. 

The  court  of  chancery  appeals  has  heard  the  cause,  and  it  is 
now  before  us  on  appeal  by  all  the  principal  parties  from  such 
portions  of  the  decree  of  the  court  of  chancery  appeals  as  affect 
them. 

The  facts  as  found  are,  that  Mrs.  Burem  died  ^^^  owning 
ten  thousand  dollars  of  stock  in  the  Eogersville  National  Bank 
of  Tennessee,  upon  which  it  was  claimed  she  was  then  owing 
two  thousand  five  hundred  dollars  to  the  bank.  She  also  owned 
other  personal  property  of  small  value,  and  some  lands,  the  ag- 
gregate value  of  her  estate  being  about  twenty  thousand  dol- 
lars. There  were  some  small  unquestioned  debts  against  the 
estate  besides  the  two  thousand  five  hundred  dollars  referred  to, 
and  there  were  claims  which  were  then  disputed,  and  afterward 
litigated.  She  gave,  by  her  will,  sundry  small  legacies  to  her 
relatives,  and  a  small  amount  to  her  church.  She  devised  a 
tract  of  land  to  defendant,  John  B.  Charles,  and  the  residue  of 
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her  property  to  her  adopted  son,  the  defendant,  J.  U.  Gillen- 
waters. The  residue  was  then  understood  to  consist  of  several 
tracts  of  land,  some  personal  property,  and  the  bank  stock  re- 
ferred to,  subject  to  a  small  amount  of  debts.  She  appointed 
John  B.  Charles  testamentary  guardian  of  her  adopted  son,  the 
defendant,  and  devised  him  a  tract  of  one  hundred  and  ninety 
acres  of  land  in  consideration  of  the  services  to  be  performed  by 
him  as  such  guardian,  and  she  gave  special  directions  as  to  how 
he  should  raise  and  educate  the  ward.  Mr.  Charles  was  also 
appointed  executor,  and  qualified,  but  ascertaining  that  he  could 
not  properly  fill  both  offices  at  the  same  time,  in  a  few  days  he 
resigned  as  executor  and  qualified  as  guardian  or  trustee  under 
the  will.  Complainant  Pearson  thereupon  qualified  as  admin- 
istrator with  the  will  annexed.  The  bank  stock  remained  in  the 
hands  of  the  guardian,  Charles,  but  was  held  subject  ^^**  to  the 
orders  of  the  administrator,  Pearson,  and  in  the  year  1889  he 
received  upon  it  a  dividend  of  ten  per  cent,  and  in  1890  another 
of  eight  per  cent.  This,  with  the  cash  realized  from  sales  of 
property,  was  sufficient  to  pay  all  the  debts  recognized  as  valid, 
the  debt  of  two  thousand  five  hundred  dollars  to  the  bank  being 
disputed,  and  afterward  resisted  and  litigated. 

An  effort  was  made  to  sell  one  thousand  dollars  of  the  bank 
stock,  to  realize  money  to  educate  the  ward,  but  it  could  not 
then  be  sold  at  over  ninety  cents  on  the  dollar,  and  it  was  deemed 
advisable  by  the  administrator,  and  also  the  guardian,  to  hold 
it,  as  well  as  the  balance  of  the  bank  stock,  without  sale. 

On  April  8,  1890,  suit  was  brought  against  the  estate  and 
administrator  by  one  Lucy  McMahon  for  about  eleven  hundred 
dollars,  claimed  to  be  owing  for  personal  services  rendered  the 
testatrix  in  her  lifetime,  and,  in  April,  1890,  a  similar  suit  was 
brought  against  the  estate,  for  similar  services,  for  two  thou- 
sand five  hundred  dollars  by  Gaylord  and  wife.  On  Septem- 
ber 19,  1891,  the  bank  brought  suit  on  the  two  thousand  five 
hundred  dollar  note.  Judgments  were  rendered  for  Mrs.  Mc- 
Mahon for  eleven  hundred  and  fifty  dollars,  and  Mrs.  Gaylord 
for  two  thousand  dollars,  and  some  time  afterward,  in  favor  of 
the  bank  on  its  note. 

When  the  McMahon  judgment  was  obtained,  the  administrator 
attempted  to  sell  the  bank  stock,  and  advertised  it,  but  could  find 
no  bidders.  Gaylord  and  wife  levied  on  it,  and  the  adminis- 
trator enjoined  them  from  selling.  Under  the  decrees  in  that 
injunction  suit,  the  stock  was  ordered  by  the  court  ^^^  to  be 
sold,  and  it  was  reported  as  sold  at  thirty-three  to  thirty-four 
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cents,  but  on  the  exception  of  the  guardian  ad  litem,  supported 
by  affidavit  from  the  cashier  of  the  bank  that  it  was  wortli  one 
dollar  and  ten  cents,  the  sale  was  not  confirmed.  It  was  again 
offered,  and  sold  at  forty-five  cents.  There  appears  to  have  been 
no  open  market  for  the  stock,  but  the  statements  of  the  bank 
showed  that  it  was  intrinsically  worth  one  dollar  and  ten  cents, 
and  some  private  sales  w^ere  made  at  about  this  price  in  1890 
and  1891.  The  proof  fails  to  show  that  it  could  have  been  sold 
in  open  market  at  public  sale  at  a  fair  price  at  any  time  after 
the  McMahon  judgment  was  recovered.  Previous  to  that  time 
it  was  thought  desirable  to  hold  it  as  a  safe  investment  for  the 
ward,  both  by  the  administrator  and  guardian  and  by  the  ward, 
and  they  were  advised  to  this  course  by  their  counsel,  and  were 
also  advised  by  him  to  litigate  the  bank  and  other  claims,  so 
that  between  October  12,  1889,  the  date  the  administrator  qual- 
ified, and  September  29,  1891,  when  the  McMahon  judgment 
was  rendered,  it  was  not  deemed  advisable  to  sell  the  stock,  nor 
necessary  for  the  payment  of  debts,  and  no  attempts  to  make 
such  sale  were  made,  except,  as  before  stated,  there  was  an  effort 
to  sell  one  thousand  dollars  of  it. 

The  court  of  chancery  appeals  find  that,  beyond  any  sort  of 
controversy,  the  administrator  acted  in  the  most  perfect  good 
faith  and  without  a  suspicion  of  profit  or  benefit  to  himself,  and 
that  he  was  all  the  while  actuated  by  upright  motives  and  a  sin- 
cere ^^^  desire  to  properly  discharge  his  duties;  that  he  acted 
under  the  advice  of  counsel,  and  the  litigation  engaged  in,  while 
not  successful,  was  not  merely  captious  or  idle,  but  necessary, 
and  that  the  final  outcome  of  the  estate  was  not  chargeable  to 
improper  administration;  that  the  bank  stock  was  bought  in 
"boom  times,"  and  could  not  afterward  be  sold  on  account  of  the 
stringency  in  financial  circles.  Under  these  circumstances  the 
court  of  chancery  appeals  was  of  opinion  the  administrator 
should  not  be  charged  with  the  full  amount  of  the  bank  stock, 
citing  Deitz  v.  Mitchell,  12  Heisk.  676,  679;  Mickle  v.  Brown,  4 
Baxt.  468,  475;  Matter  of  Gator,  14  Lea,  408,  417;  7  Am.  &  Eng. 
Ency.  of  Law,  347,  359;  Perry  v.  Wooton,  5  Humph.  524;  Poole 
V.  Munday,  103  Mass.  174,  177;  Ward  v.  Tinkham,  65  Mich.  695; 
James  v.  Wingo,  7  Lea,  148. 

In  Schouler  on  Executors,  section  322,  it  is  said,  in  substance, 
that  when  no  immediate  application  can  be  made  of  the  funds, 
the  personal  representative  is  permitted  and  encouraged  to  per- 
mit quick  assets,  which  are  productive,  to  stand  for  a  time  un- 
collected (Pritchard  on  Wills,  sec.  696);  and  the  same  diligence 
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is  not  exacted  in  personal  representatives  in  converting  into 
money  bank  stock  and  otlier  securities  of  tliis  kind,  as  in  re- 
gard to  other  classes  of  personal  property,  especially  when  there 
is  no  immediate  demand  for  the  money,  and  the  stock  is  yield- 
ing an  income.  The  time,  place,  and  terms  of  sale  are  left,  to 
some  extent,  to  the  discretion  of  the  ^^^  personal  representa- 
tive, and  all  that  the  law  expects  or  requires  is  that,  in  view  of 
the  kind  of  property  to  be  sold,  its  quality  and  value,  the  finan- 
cial condition  of  the  community  and  the  exigencies  of  the  estate, 
and  other  considerations  which  would  influence  a  reasonably 
prudent  man  acting  in  his  own  affairs,  the  representative  shall 
select  such  time,  place,  and  terms  as  promise  the  best  results  to 
the  estate.  Prejudicial  haste  and  dangerous  delay  are  alike  to 
be  avoided.  Bank  stock  and  perishable  property  are  not  on  the 
same  footing,  and  should  not  be  so  treated;  and  if  the  sale  is 
postponed  for  reasons  rendering  it  improper  to  sell  earlier,  and 
the  property  is  lost  by  events  which  the  representative  could  not 
foresee  or  control,  he  will  not  be  held  liable  when  he  acts  in  good 
faith:  Pritchard  on  Wills,  sec.  703;  Mickle  v.  Frown,  4  Baxt. 
468;  Pomeroy's  Equity  Jurisprudence,  sec.  1070. 

So,  also,  if  the  representative  delay  at  the  request  or  instance 
of  the  parties  beneficially  interested,  or  under  their  advice,  and, 
in  consequence,  a  loss  is  sustained,  the  representative  cannot,  by 
such  interested  party,  be  charged  with  such  loss:  Perry  v. 
Wooton,  5  Heisk.  524;  Poole  v.  Munday,  103  Mass.  176;  7  Am. 
&  Eng.  Ency.  of  Law,  359;  Ward  v.  Tinkham,  65  Mich.  695. 
And  so,  when  the  administrator  or  executor  acts  in  ac- 
cordance with  the  advice  of  counsel,  it  should  be  within  proper 
limits,  a  protection  to  him:  James  v.  Wingo,  7  Lea,  148.  And 
especially  is  this  so  when  the  advice  is  given  *^*  as  to  the  ad- 
visability of  bringing  suits,  and  defending  against  suits  or 
claims.  It  is  the  duty  of  the  representative  in  such  cases  to 
seek  counsel,  and  to  be  influenced,  and,  within  reasonable  lim- 
its, to  be  controlled  by  it. 

It  is  urged  that  the  administrator  compromised  the  McMahon 
suit  at  one  time  for  twenty-five  dollars,  but  the  court  of  chan- 
cery appeals,  on  a  review  of  the  evidence,  find  this  not  to  be  a 
fact. 

We  are  content  with  the  holding  of  the  court  of  chancery  ap- 
peals as  to  the  liability  of  the  administrator  under  the  facts  aa 
they  are  found,  and  do  not  regard  him  as  guilty  of  devastavit  or 
improper  execution  of  his  trust. 
,    It  is  next  insisted  that  under  the  facts  presented  in  the  record. 
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the  administrator  was  not  entitled  to  have  the  real  estate  sold  to- 
pay  debts;  that  the  personal  assets  having  been  wasted,  he  should, 
be  held  guilty  of  devastavit,  and  required  to  pay  these  debts- 
rather  than  charge  them  on  the  lands.  The  existence  of  valid, 
debts  being  shown,  beyond  the  amount  of  personal  assets,  a  saler 
of  land  is  proper  when  the  administrator  has  not  wasted  the  as- 
sets of  the  estate.  When  such  deficiency  of  assets  exists,  it  is  not 
necessary  to  wait  until  they  are  actually  applied  before  the  land 
can  be  sold:  Doherty  v.  Choate,  16  Lea,  192-200.  Having 
found  the  question  of  devastavit  in  favor  of  the  administrator, 
and  there  being  debts  of  the  estate  to  be  paid,  and  no  sufficiency 
^^^  of  assets  to  pay  them,  a  sale  of  the  land  was  authorized  and 
proper. 

It  appears  that  on  a  sale  of  this  land  in  the  court  below,  T.  C. 
Miller  became  the  purchaser  of  four  hundred  acres  of  it,  and  it 
was  confirmed  to  him  on  July  31,  1897,  in  the  court  below. 
The  same  day  he  asked  that  a  receiver  be  appointed,  alleging  that 
defendant,  Gillenwaters,  was  in  possession,  and  had  been  since 
the  testator's  death,  and  was  receiving  and  using  the  rents  and 
profits;  that  there  were  crops  of  wheat,  corn,  oats,  and  grass  on 
the  land;  that  the  wheat  raised  by  tenants  was  then  about  ready 
to  be  delivered  to  Gillenwaters,  as  the  landlord;  that  the  crops 
were  planted  and  grown  after  the  bill  was  filed,  and  he  had  been 
advised  would  pass  to  him  under  his  purchase,  and  this  advice 
caused  him  to  bid  more  for  the  land  than  he  otherwise  would; 
that  they  were  not  reserved  in  the  sale;  that  Gillenwaters  was 
insolvent,  and  had  declared  his  intention  to  appeal  the  cause,  in 
order  to  secure  the  crops  and  rents  and  profits  for  the  year,  and, 
in  the  event  of  such  appeal,  the  said  rents,  crops,  and  profits 
would  go  into  the  hands  of  defendant,  Gillenwaters,  and  be  lost. 
To  this  petition  defendant,  Gillenwaters,  demurred,  on  the 
ground  that  until  the  sale  was  confirmed  in  the  supreme  court, 
the  purchaser  would  get  no  title,  and  be  entitled  to  no  posses- 
sion. This  was  overruled.  The  chancellor  granted  the  petition 
so  far  as  it  related  to  all  crops  and  rents,  except  such  as  had 
been  collected  on  or  '*^'*  prior  to  July  3,  1897,  and  put  Miller 
in  possession  as  receiver.  Gillenwaters  appealed  under  the 
pauper  oath. 

The  court  of  chancery  appeals  held  that  the  action  of  the 
chancellor  in  appointing  the  receiver  was  improper;  that  the  case 
was  similar  to  that  of  a  vendor  seeking  to  enforce  his  lien,  in 
which  case  he  may  subject  the  land,  but  not  the  rents,  except 
in  certain  cases  (citing  Morford  v.  Hftmner,  3  Baxt.  391);  and 
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also  similar  to  a  case  of  controverted  or  disputed  title  to  land, 
iin  which  case  the  court  will  not,  as  against  the  party  in  posses- 
ifiion,  appoint  a  receiver:  Citing  Eichmond  v.  Yates,  3  Baxt.  204; 
Davis  V.  Eeaves,  2  Lea,  649.  That  court  accordingly  held  that 
Miller  would  not  be  entitled  to  the  rents  and  crops,  and  from 
this  part  of  the  decree  of  the  court  of  chancery  appeals  Miller 
appeals  to  this  court,  and  assigns  error. 

We  are  of  opinion  the  holding  of  the  court  of  chancery  ap- 
peals is  correct  in  its  results  upon  this  feature  of  the  case.  A 
purchase  of  land  under  judicial  sale  is  entitled  to  the  possession 
of  it  on  the  confirmation  of  the  sale,  if  there  be  nothing  in  the 
terms  or  decree  of  sale  providing  otherwise:  Pickens  v.  Eeed, 
\  Swan,  80;  Armstrong  v.  McClure,  4  Heisk.  80;  Ellis  v.  Foster, 
7  Heisk.  131;  Shields  v.  Thompson,  4  Baxt.  227;  Latta  v.  Pierce, 
11  Lea,  267.  The  confirmation,  however,  has  no  retroactive 
effect,  so  as  to  relate  back  to  the  date  of  sale  and  give  the  pur- 
chaser the  intermediate  rents:  Armstrong  v.  McClure,  4  Heisk. 
80. 

^^'^  In  the  present  case  the  defendant,  Gillenwaters,  was  con- 
testing the  right  of  the  court  to  sell  the  land  devised  to  him. 
The  court,  however,  ordered  and  made  the  sale,  and  Miller  was 
the  best  bidler  for  the  land,  and  if  the  sale  had  been  finally  con- 
firmed in  the  court  below  to  him,  he  would  have  been  at  that 
time  entitled  to  the  possession.  While  it  was  confirmed,  still  the 
appeal  of  the  defendant,  Gillenwaters,  had  the  effect  to  set  aside 
this  confirmation,  as  well  as  all  other  decrees,  until  his  appeal 
could  be  heard.  Pending  this  appeal,  which  was,  among  other 
things,  to  test  the  right  to  sell  his  land,  he  had  a  right  to  remain 
in  possession,  and  to  receive  the  rents,  and  the  subsequent  dis- 
missal of  his  appeal  would  not  deprive  him  of  the  intermediate 
profits.  This  being  so,  it  was  improper  to  impound  these  rents 
^nd  profits  and  crops,  and  put  them  into  the  hands  of  a  receiver, 
and  the  decree  of  the  court  of  chancery  appeals  upon  this  point 
is  correct,  and  is  affirmed. 

John  B.  Charles  also  appealed  to  this  court  from  the  decree 
of  the  court  of  chancery  appeals,  and  assigns  as  errors  that  the 
land  devised  to  him  by  the  testatrix  has  been  improperly  sold  to 
pay  debts  of  the  estate  and  costs  of  administration.  His  con- 
tention is,  that  this  land  was  given  to  him  in  consideration  of  his 
services  as  guardian  for  the  minor,  Gillenwaters,  and  he  is  not, 
therefore,  a  mere  voluntary  grantor,  but  stands  in  the  attitude 
*of  one  who  has  paid  value  for  his  lands.  This  tract  of  ^^®  land 
contains  one  hundred  and  ninety  acres,  and  was  valued  at  three 
thousand  dollars  by  the  testatrix. 
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The  said  John  L.  Charles  qualified  as  guardian  in  1889,  when 
the  estate  was  believed  to  be  not  only  solvent,  but  sufficient  to 
pay  all  the  legacies  and  satisfy  all  the  devises  in  the  will,  and  he 
went  into  possession  of  the  land  devised  to  him,  and  has  had  it 
ever  since.  He  gave  bond  as  guardian  in  the  sum  of  thirty  thou- 
gand  dollars,  and  claims  that  his  services  were  worth  the  real 
value  of  the  farm,  which  sold  for  seventeen  hundred  and  ten 
dollars.  His  contention  is,  that  his  services  are  as  much  entitled; 
to  be  compensated  for  as  are  the  solicitors,  administrator,  wit-> 
nesses,  and  ofiicers  whose  services  have  been  used  in  the  execu- 
tion of  the  will  and  settlement  of  the  estate,  and  that  his  ser- 
vices were  recognized  by  the  testatrix  as  valuable,  and  the 
amount  of  compensation  to  be  paid  for  them  was  fixed  by  her. 
The  chancellor  decreed  a  sale  of  the  land  devised  to  him,  but 
directed  that  any  surplus  remaining  from  the  sale  of  the  lands 
devised  to  Gillenwaters  and  Charles,  after  payment  of  debts,  ex- 
penses, etc.,  should  be  paid  to  Charles,  to  the  extent  of  seventeen 
hundred  and  ten  dollars,  and  the  court  of  chancery  appeals  af- 
firmed the  decree  of  the  chancellor  to  this  extent,  and  refused 
to  exempt  the  lands  devised  to  Charles  from  sale,  as  he  insists 
should  be  done.  The  court  of  chancery  appeals,  however,  di- 
rects the  decree  to  be  so  drawn  as  to  save  to  the  defendant,  Gil- 
lenwaters, the  right  to  call  said  Charles  to  account  for  his  guar- 
dianship if  he  shall  so  desire. 

'*^^  We  are  of  opinion  there  is  no  error  in  the  holding  of  the 
court  of  chancery  appeals  as  to  the  rights  of  Mr.  Charles.  He 
was  to  take  the  lands,  it  is  true,  as  consideration  for  his  services 
as  guardian,  and  to  that  extent  and  in  that  sense  he  was  a  pur- 
chaser for  value.  Still,  he  was  to  take  it  under  the  will  and  as 
derived  from  the  estate,  and  he  cannot  set  up  his  claim  to  thfi 
land  under  the  will  in  opposition  to  the  superior  equities  and 
rights  of  the  creditors  of  the  estate.  These  creditors  and  the 
expenses  of  administration  must  be  paid  before  the  legatees  and 
devisees  are  entitled  to  receive  under  the  provisions  of  the  will. 

It  is  objected  that  the  coui-t  of  chancery  appeals  reduced  the 
allowance  of  the  administrator  from  six  hundred  and  fifty  dol- 
lars, as  fixed  by  the  chancellor,  to  three  hundred  dollars,  and 
from  this  part  of  the  decree  of  the  court  of  chancery  appeals  the 
administrator  prays  an  appeal.  His  insistence  is  that,  upon  a 
reference,  the  clerk  and  master  fixed  this  fee  at  six  hundred  and 
fifty  dollars,  and  the  chancellor  concurred  in  the  report  and  es- 
timate, and  this,  it  is  insisted,  has  the  force  and  effect  of  a  ver- 
dict of  a  jury,  and  should  have  been  so  treated  by  the  court  of 
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chancery  appeals.  The  concTirrence  of  the  master  and  chancel- 
lor as  to  the  compensation  due  to  an  administrator  for  his  ser- 
vices, and  to  an  attorney  for  his  fees,  or  a  receiver  or  other 
trustee  for  his  services,  is  not  such  a  concurrence  upon  a  ques- 
tion of  fact  as  is  embraced  in  the  rule  giving  such  concurrence 
the  weight  and  effect  of  a  finding  by  a  jury.  ^^®  At  most  it  is  on 
the  part  of  the  clerk  and  master  and  the  chancellor  but  an  ex- 
pression of  opinion  or  an  estimate;  and,  while  their  estimates 
are  entitled  to  weight  because  they  are  familiar  with  such  fees 
and  allowances  as  a  rule,  and  with  the  services  rendered  in  the 
particular  case,  still,  their  concurrence  does  not  have  the  effect 
as  contended,  and  the  court  of  chancery  appeals  was  authorized 
to  put  its  estimate  upon  the  allowance  independent  of  that  of 
the  chancellor  and  master,  and  likewise  this  court  can  review  the 
estimate  of  the  court  of  chancery  appeals,  because  it  is  not  a 
fact  found  by  that  court,  but  their  judgment  and  estimate  upon 
the  facts  and  upon  the  record. 

It  is  true,  in  the  case  of  Hicks  v.  Porter,  90  Tenn.  13,  the  rule 
is  suggested  in  the  opinion  of  the  special  judge  delivering  it  as 
contended  for,  but  in  that  case  the  fees  of  the  guardian  ad  litem 
were  fixed  at  an  amount  satisfactory  to  the  court,  and  for  this 
reason  was  affirmed,  and  the  statement  that  the  rule  of  concur- 
rent finding  applied  in  such  cases,  by  the  learned  special  judge 
escaped  correction  by  the  court,  which  agreed  in  the  result  in 
that  case,  without  reference  to  the  rule,  and  it  was  inadvertent, 
and  has  not  been  since  followed,  and  is  not  correct. 

When  the  matter  was  in  the  chancery  court  there  was  no  ex- 
ception, in  express  terms,  made  to  the  amount  allowed,  the  ex- 
ception being  that  nothing  should  be  allowed,  in  view  of  the 
devastavit  and  waste  committed  by  the  administrator,  and,  again, 
if  anjrthing  *^^  was  allowed,  it  should  be  charged  up  against  the 
defendant,  Charles,  and  not  taken  out  of  the  estate.  We  think 
the  exception  that  nothing  should  be  allowed,  embraces  the  fea- 
ture presented;  that  the  amount  allowed  is  excessive,  and  this 
error,  is  not,  therefore,  well  assigned,  but  we  are  content  with  the 
amount  fixed  by  the  court  of  chancery  appeals,  in  view  of  all 
the  facts  and  circumstances  in  the  case.  There  are  other  mat- 
ters of  minor  importance  involved  in  the  canse,  but  those  al- 
ready disposed  of  are  the  principal  ones.  We  are  entirely  con- 
tent with  the  disposition  made  of  the  others,  and  with  the  re- 
sult reached  by  the  court  of  chancery  appeals,  and  their  decree 
is  affirmed,  and  the  costs  will  be  paid  as  they  haye  directed. 


Sept.  1897.]  Bank  v.  Morrow.  853 

EXECUTORS  AND  ADMINISTRATORS— CARE  REQUIRED 
IN  MANAGING  KSTATE.— Executors,  administrators,  or  trustees 
actiug  with  good  faith,  and  witliout  any  willful  default  or  fraud, 
are  not  responsible  for  any  loss  that  may  arise  to  the  estate  which 
they  represent.  They  are  not  liable  beyond  what  they  actually  re- 
ceive, unless  guilty  of  gross  negligence:  Webb's  Estate,  165  Pa. 
r>l.  c'^O;  44  Am.  St.  Rep.  6GG;  Moore  v.  Eui-e,  101  N.  C.  11;  9  Am. 
St.  Rep.  17,  and  note. 

TRUSTS  — UNAUTHORIZED  ACT  OP  TRUSTEE  — WHEN 
BINDS  BENEFICIARY.— Acquiescence  by  a  cestui  que  trust  in 
an  unauthorized  act  of  the  trustee  may  make  it  binding  upon  him 
and  release  the  trustee;  but,  in  order  to  do  so.  the  acquiescence 
must  be  complete  and  free,  and  with  full  knowledge:  Monographic 
note  to  Day  v.  Brenton,  ante,  p.  460. 

NEGLIGENCE— RELYING  UPON  ADVICE  OP  COUNSEL.— 
Relying  upon  the  advice  of  counsel  cannot  make  that  conduct 
prudent  which  the  law  regards  as  careless:  Doran  v.  Dazey,  5  N. 
Dak.  167;  57  Am.  St.  Rep.  550. 

JUDICIAL  SALES— CONFIRMATION.— After  a  Judicial  sale  la 
confirmed,  the  confirmation  relates  back  to  the  day  of  the  sale, 
and  the  purchaser  is  entitled  to  everything  he  would  have  been 
entitled  to  had  the  confirmation  and  conveyance  been  contempora- 
neous with  the  sale:  Monographic  note  to  Watson  v.  Tremble,  29 
Am.  St.  Rep.  497. 

JUDGMENT— APPEAL  FROM— EFFECT  OF.— If  a  Judgment, 
final  in  form,  has  been  entered,  and  which  is  final  at  least  to  the 
extent  that  it  cannot  be  set  aside  by  the  court  which  pronounced 
it,  it  would  seem  that  the  prevailing  litigant  should  be  entitled  to 
the  fruits  of  his  judgment,  even  though  an  appeal  has  been  taken, 
unless  the  statute  expressly  provides  that  the  enforcement  of  the 
judgment  may  be  suspended  by  an  undertaking  or  other  security, 
and  such  security  had  been  given:  Extended  note  to  Naftzger  v. 
Gregg,  37  Am.  St.  Rep.  31;  Parkhurst  v.  Berdell,  110  N.  Y.  386; 
6  Am.  St.  Hep.  884,  and  note;  Nill  v.  Comparet,  16  Ind.  107;  79 
Am.  Dec.  411.  and  note. 
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[99  TEKNE8SEE,  527.] 

EXECUTION,  WHAT  NOT  SUBJECT  TO.— THE  RIGHT 
TO  PLACE  AND  KEEP  IN  A  COLLEGE  one  pupil,  who  shall 
have  the  right  to  board,  tuition,  and  all  the  other  advantages  of  a 
college  free  of  charge,  is  not  subject  to  be  seized  for  debt. 

Mayfield  &  Son,  for  Bank. 

Webb  &  Mc Clung,  for  Morrow. 

*""'  WILKES,  J.  Centenary  Female  College  is  a  chartered 
institution  for  the  education  of  girls,  located  at  Cleveland,  Ten- 
nessee. Defendant  Morrow,  who  was  at  the  time  a  man  of 
wealth  and  public  spirit,  donated  and  paid  to  it  five  thousand 
dollars.  About  the  same  time  Mr.  Hale  agreed  to  give  five  thou- 
sand dollars,  but  he  became  afterward  unable  to  do  so.  There- 
upon, defendant  Morrow  assumed  and  paid  this  amount  also. 
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The  authorities  of  the  college  in  grateful  acknowledgment  ^^^ 
of  the  gift,  bestowed  upon  each  of  the  parties  the  right  to  ap- 
point a  pupil  to  attend  the  college  and  receive  its  benefits  and 
advantages  free  of  charge.  This  was  done  by  resolution,  with 
Euitable  laudatory  preamble,  and  is  in  the  following  words: 

"Resolved,  that  the  board  hereby  gives  and  grants  to  James 
"W".  Hale  and  William  Morrow  each  a  scholarship  perpetual  in 
Centenary  College,  which  shall  give  the  right  to  place  and  keep 
in  the  college  one  pupil,  who  shall  have  all  the  advantages  of  the 
college  (board,  furnished  room,  fuel,  lights,  tuition  in  literary 
department,  tuition  in  musical  department,  tuition  in  art  de- 
partment) free  of  charge." 

An  addition  to  the  college  was  erected  and  named  the  "Hale 
and  Morrow  Wing,''  and  a  hearty  indorsement  of  the  use  of  the 
Bible  as  a  text-book  in  the  college  was  also  expressed.  A  certi- 
fied copy  of  the  resolutions  were  sent  to  Hale  and  Morrow. 
Some  years  thereafter  Dr.  Morrow  became  involved  in  financial 
embarrassments,  resulting  in  his  insolvency.  The  complainant 
bank  was  one  of  his  creditors,  and,  in  October,  1893,  recovered  a 
judgment  against  him  for  eight  thousand  dollars,  upon  which 
execution  issued  and  was  returned  nulla  bona.  It  then  filed  its 
bill  against  Morrow,  and  sought  to  subject  to  sale  for  its  debt 
the  right  or  power  to  appoint  to  a  scholarship  vested  in  him  by 
said  proceedings  and  resolution.  The  bill  proceeds  upon  the 
theory  that  Morrow  had  paid  the  entire  ten  thousand  dollars, 
and  was  entitled  to  the  two  scholarships;  that  they  were  prop- 
erty rights,  and  ^^^  subject  to  sale  for  his  debts.  An  attach- 
ment issued,  and  the  officer  returned  that  he  had  levied  it  upon 
the  scholarship  in  the  hands  of  the  college,  and  had  notified  the 
president  of  its  board  of  trust  and  of  the  college  faculty. 

Morrow  answered  the  bill,  admitted  the  judgment  and  his  in- 
solvency, but  denied  that  he  had  shifted  or  concealed  any  of  his 
property  to  evade  his  creditors.  He  set  out  fully  the  circum- 
stances of  the  gift  of  five  thousand  dollars,  and  the  subsequent 
assumption  and  payment  of  the  amount  promised  by  Hale,  of 
five  thousand  dollars,  and  stated  that  the  gifts  were  uncondi- 
tional, and  the  subsequent  act  of  the  college  in  conferring  upon 
him  the  power  of  appointment  was  voluntary,  and  that,  in  view 
of  his  payments  of  his  own  and  Hale's  gifts,  he  had  been  per- 
mitted to  send  two  pupils  to  the  college,  and  that  he  had  exer- 
cised this  privilege  by  appointing  worthy  daughters  of  poor 
ministers. 

After  his  answer  was  made,  Hale  was  made  a  party  by  amend- 
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ed  bill  and  publication,  and  it  waa  alleged  that  all  Hale's  righta 
and  privileges  in  the  premises  had  become  vested  in  Morrow> 
and  hence  both  scholarships  were  subject  to  his  debts. 

A  pro  conf  esso  was  taken  against  the  college  and  against  Hale, 
and  a  decree  was  rendered  holding  that  the  scholarships  were 
vested  rights  in  defendant,  Morrow;  that  they  had  been  right- 
fully attached,  and  they  were  ordered  to  be  sold  by  the  master. 
They  were  sold  October  5,  1895,  the  bank  buying  one  of  the 
Echolarships  for  five  hundred  and  twenty-five  dollars,  and  one 
James  M.  London  the  **^"  other  for  five  hundred  dollars.  The 
sale  was  reported,  but  has  not  been  confirmed. 

A  writ  of  error  was  granted  to  defendant.  Morrow,  to  bring 
the  case  to  the  supreme  court.  The  cause  has  been  heard  by  the 
court  of  chancery  appeals,  and  the  decree  of  the  court  below  re- 
versed, and  it  is  now  before  us  on  appeal  of  complainant,  and 
errors  assigned  by  it. 

The  question  presented  is  whether  this  right  of  appointment 
vested  in  defendant.  Morrow,  is  such  property  as  can  be  taken 
for  debt.  It  is  argued  that  it  is  a  valuable  property  right,  that 
it  is  perpetual,  that  it  is  unlimited  as  to  time  and  unconditional, 
that  it  can  be  disposed  of  by  will  or  deed  or  other  proper  trans- 
fer,  and  that  the  courts  can  divest  it  out  of  him  and  vest  it  in 
another. 

The  only  question  before  us  is  whether  it  can  be  seized  for 
debt  and  sold  at  public  sale.  As  to  whether  it  can  be  revoked 
by  the  college  authorities,  we  are  not  called  upon  to  decide; 
neither  are  we  called  upon  to  say  whether  Morrow  may  devise  or 
give  it  to  another.  None  of  these  questions  are  involved  in  this 
case  except  very  remotely  and  incidentally.  "We  have  not  been 
furnished  with  any  authority  upon  this  novel  question. 

It  will  be  noted  that  it  was  not  a  case  of  an  ordinary  scholar- 
ship sold  by  an  institution  to  a  purchaser,  with  right  to  use  or 
sell  and  transfer  it  as  he  might  choose,  as  is  often  done  by 
echools.  Nor  is  it  a  power  over  or  attached  to  real  estate  or  tan- 
gible ^^^  property.  It  is  not,  in  any  correct  sense  of  the  term, 
an  estate.  It  is  merely  a  privilege  or  power  to  be  exercised  by, 
and  with  consent  of,  the  college,  and  under  its  rules  and  regula- 
tions. Certainly  the  power  cannot  be  exercised  and  appoint- 
ment made,  except  under  such  reasonable  rules  and  requirementa 
as  the  college  might  dictate.  It  must  be  subject  to  the  charter 
and  regulations  which  control  the  institution.  Doctor  Morrow, 
Bubject  to  these  limitations,  can  appoint  whom  he  pleases.  He 
can  decline  to  appoint  altogether.    It  is  a  privilege  personal  to 
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him  as  long,  at  least,  as  lie  sees  proper  to  exercise  or  refuse  to 
exercise  it.  It  does  not  appear  that  he  has  attempted  to  use  it 
for  any  pecuniary  or  personal  benefit.  The  appointment  had 
been  treated  as  an  act  of  charity.  If  it  can  be  sold  publicly,  any 
person  might  buy,  and  the  power  of  appointment  might  thus  be 
vested  in  disreputable  hands.  We  do  not  think  it  is  such  a  right 
as  can  be  seized  and  sold  for  debt. 

Let  the  decree  of  the  court  of  chancery  appeals  be  aJBB.rmed. 

EXECUTION— WHAT  PROPERTY  MAY  NOT  BE  REACHED. 
An  untransferable  certificate  of  membership  of  a  board  of  trade 
is  not  property  subject  to  judicial  sale:  Barclay  v.  Smith,  107  111. 
34t»:  47  Am.  Rep.  437.  Execution  cannot  be  levied  upon  a  hope 
or  probability  tliat  money  may  become  due  and  payable  to  the 
defendant  upon  the  happening  of  some  future  event:  Baker  v. 
Copenbarger,  15  111.  103;  58  Am.  Dec.  600. 
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CARRIERS.— THE  FIRST  OR  INITIAL  CARRIER  may  un- 
dertake the  transportation  of  goods  to  the  terminus  of  its  line 
merely,  and  hence  may,  by  stipulation  or  condition  in  its  bill  of 
lading,  limit  its  liability  to  its  own  line. 

CARRIBRS.— EACH  OF  SEVERAL  CONNECTING  CAR- 
RIERS over  all  their  routes  is  entitled  to  the  benefit  of  any  lawful 
exemption  or  exception  contained  in  the  bill  of  lading  Issued  by 
the  initial  can-ier,  though  such  carrier  restricts  its  liability  to  its 
own  lines. 

CARRIERS,  INTERMEDIATE,  DUTIES  OF.— Where  a  sec- 
ond, or  intermediate  carrier,  in  delivering  goods  to  a  third  carrier. 
Is,  by  the  latter,  informed  that  they  will  not  be  forwarded  until 
the  freight  charges  are  paid,  it  becomes  the  duty  of  the  interme- 
diate carrier  to  notify  the  shipper  or  the  initial  carrier,  and  such 
Intermediate  carrier  is  answerable  for  the  loss  of  the  goods  through 
their  being  detained  for  the  nonpayment  of  charges,  because  the 
shipper  is  ignorant  of  the  demand  for  such  payment  by  the  third 
carrier. 

CARRIERS.  NEGLIGENCE,  STIPULATIONS  SEEKING 
TO  EXCLUDP:  FROM  LIABILITY  FOR.— A  common  carrier  can- 
not stipulate  for  exemption  from  liability  for  his  own  negligence. 

CARRIERS.— A  PREPAY  STATION  IS  ONE  at  which  the 
carrier  delivers  freight  to  the  consignee,  directly  and  without  the 
Intervention  of  a  local  agent,  and  to  which  consignments  are  ac- 
cepted only  upon  the  condition  of  charges  for  transportation  be- 
ing prepaid  by  the  shipper. 

CARRIERS,  CONNECTING.— THE  INITIAL  AND  INTER- 
MEDIATE CARRIERS,  by  accepting  goods  for  transportation  to 
a  designated  station  beyond  the  line  of  their  routes,  thereby  rep- 
resent to  the  shipper  tliat  such  station  is  not  a  prepay  station,  and 
obligate  themselves  to  see  that  the  shipper  is  not  injured  by  a 
demand  made  by  the  final  carrier  for  the  payment  of  freight 
charjTos  as  a  condition  precedent  for  the  transportation  to  such 
Station. 
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M.  F.  Caldwell,  for  Bird. 

Jourolmon,  Welcker  &  Hudson,  for  Southern  Eailroad. 

Richmond,  Chambers  &  Head,  and  Welcker  &  Parker,  for  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railroad. 

^*«  CALDWELL,  J.  Bird,  Dew  &  Hale,  of  Powell's  Station, 
Tennessee,  consigned  a  box  of  fruit  trees,  by  ''**  rail,  from  that 
place  to  themselves,  in  care  of  J.  L.  Hale,  at  George's  Creek, 
Kentucky.  The  route  covered  parts  of  three  connecting  and 
distinct  lines  of  railway — the  Southern  Railway  Company  being 
the  initial,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  the  in- 
termediate, and  the  Chesapeake  and  Ohio  the  ultimate  carrier. 
The  box  never  reached  its  destination.  It  was  transported  with 
reasonable  expedition  and  care  by  the  first  and  second  companies 
over  their  respective  parts  of  the  route,  and  was  by  the  second 
company  delivered  to  the  third,  in  good  condition,  at  their  con- 
necting point  in  Cincinnati,  where  the  third  company  detained 
it  until  the  trees  perished,  and  then  threw  them  aside.  There- 
after Bird,  Dew  &  Hale,  who  were  both  consignors  and  con- 
signees, brought  this  action  against  the  first  and  second  com- 
panies, and  sought  to  recover  from  them  jointly  the  value  of  the 
trees.  On  the  trial  the  initial  carrier  was  discharged,  and  judg- 
ment was  rendered  against  the  intermediate  carrier  for  one  hun- 
dred and  forty-six  dollars  and  sixty-six  cents,  the  proven  value 
of  the  trees.  The  latter  carrier  and  the  plaintiffs  appealed  in 
error. 

The  contract  of  shipment  was  made  between  the  shippers  and 
the  initial  carrier,  and  was  for  through  transportation  from  the 
receiving  point  to  destination.  The  printed  form  of  contract, 
or  bill  of  lading,  then  in  use  by  that  carrier,  contained  the  pro- 
vision that,  "in  case  of  loss,  damage,  detriment,  or  delay,  that 
road  in  whose  actual  custody  the  goods  were  at  the  time  of  such 
loss,  damage,  detriment,  or  delay,  shall  "^^^  alone  be  responsi- 
ble." Whether  or  not  this  provision  was  contained  in  the  bill 
of  lading  for  the  trees  here  involved,  was  a  matter  of  controversy 
in  the  court  below.  The  plaintiffs  affirmed,  and  the  defendants 
denied,  that  it  was  stricken  out  of  the  printed  form  before  the 
bill  of  lading  was  made  out  and  delivered.  The  trial  judge 
properly  submitted  this  issue  of  fact  to  the  jury,  with  instruction 
that  the  initial  carrier  was  entitled  to  the  full  benefit  of  the  pro- 
vision in  question,  if  it  should  be  found  to  have  been  embodied 
in  the  bill  of  lading  when  delivered,  and  if  not,  that  its  liability 
was  not  so  limited. 
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The  Jury's  verdict  resolved  the  issue  in  favor  of  this  caxrier, 
and  is  conclusive  in  this  court  of  the  proposition  that  the  con- 
troverted clause  was  really  in  the  bill  of  lading  when  delivered. 
The  first  carrier  had  the  legal  right,  at  its  election,  to  under- 
take the  transportation  of  the  goods  to  the  terminus  of  its  own 
line  merely,  or  to  their  ultimate  destination.  It  was  under  no 
legal  obligation,  in  the  first  instance,  to  transport  them  beyond 
the  end  of  its  own  line,  and,  for  that  reason,  it  was  authorized  in 
law,  when  contracting  for  through  transportation,  to  limit  its 
liability  by  the  clause  mentioned:  Merchants'  etc.  Co.  v.  Bloch, 
86  Tenn.  415;  6  Am.  St.  Eep.  847;  Eailroad  Co.  v.  Brumley,  5 
Lea,  401;  Dillard  v.  Louisville  etc.  R.  R,  Co.,  2  Lea,  288;  Tele- 
graph Co.  V.  Munford,  87  Tenn.  190;  10  Am.  St.  Rep.  630;  4 
Elliott  on  Railroads,  sec.  1432;  Lawson's  Contracts  of  Carriers, 
sec.  236;  Schouler's  '"^'^  Bailments  and  Carriers,  sec.  603;  2 
Am.  &  Eng.  Ency.  of  Law,  866,  867. 

The  trial  judge,  in  his  instruction  to  the  jury  concerning  the 
effect  of  that  clause  in  the  bill  of  lading,  if  proven,  erroneously 
limited  its  advantage  to  the  initial  carrier,  and  improperly  de- 
nied the  intermediate  carrier  the  benefit  of  it  in  any  event. 

The  contract  made  by  the  shippers  and  the  initial  carrier  hav- 
ing been  for  through  transportation  over  a  particular  and  desig- 
nated route,  such  of  the  other  companies  in  that  route  as  may 
have  accepted  the  goods  under  that  contract,  became  subject  to 
its  legal  liabilities  and  entitled  to  its  legal  exemptions,  the  same 
as  the  initial  carrier.  Schouler  says:  "Where  the  freight  contract 
is  for  through  transportation,  but  not  otherwise,  each  connect- 
ing carrier,  as  a  rule,  will  be  entitled  to  the  benefits  and  exemp- 
tions of  the  contract  made  by  the  shipper  and  the  first  carrier": 
Schouler's  Bailments  and  Carriers,  sec.  604,  p.  637.  "If  a 
connecting  railroad  company,"  observes  Elliott,  "is  designated  as 
such  in  the  initial  carrier's  bill  of  lading,  or  if  the  bill  provides 
that  all  stipulations  shall  inure  to  the  benefit  of  all  the  carriers, 
then,  having  accepted  the  goods  thereunder,  without  any  sep- 
arate agreement,  it  becomes  virtually  a  party  to  the  contract, 
bound  by  the  undertaking  therein,  and  benefited  by  the  limita- 
tions": 4  Elliott  on  Railroads,  sec.  1446. 

The  statement  of  another  author  is  as  follows:  "A  bill  of  lad- 
ing may  provide  that  its  stipulations  '^^^  shall  extend  to  and  in- 
ure to  the  benefit  of  each  and  every  company  or  person  to  whom 
the  carrier  issuing  it  may  intrust  or  deliver  the  property,  in 
which  ease  its  terms  will  define  and  limit  the  liability  of  every 
succeeding  carrier.    And  in  the  absence  of  an  express  provision 
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to  this  effect,  a  connecting  carrier  who  receives  the  goods  from 
another,  to  be  forwarded  to  their  destination,  is  entitled  to  the 
exceptions  which  the  latter  has  made  with  the  shipper,  in  case 
the  contract  with  the  original  carrier  was  made  for  the  entire 
route":  Lawson  on  Contracts  of  Carriers,  sec.  243. 

Hutchinson  uses  this  language:  **Hence  it  follows  that  when- 
ever the  carrier  is  bound  by  his  contract  or  by  law  to  carry  the 
goods  to  the  place  of  their  consignment,  all  carriers  who  engage 
in  the  transportation  for  any  portion  of  the  route  are  entitled  to 
all  protection  which  the  first  carrier  has  secured  by  his  contract 
with  the  shipper":  Hutchinson  on  Carriers,  2d  ed.,  sec.  273. 

Our  holding  that  the  intermediate  carrier  now  before  the 
court  was  entitled,  under  the  facts  stated,  to  the  benefit  of  the 
first  carrier's  contract,  is  sustained,  likewise,  by  the  adjudged 
cases,  some  of  which  are  cited:  Halliday  v.  St.  Louis  etc.  Ry.  Co., 
74  Mo.  159;  41  Am.  Rep.  309;  St.  Louis  etc.  Ry.  Co.  v.  Weakly, 
50  Ark.  396;  7  Am.  St.  Rep.  104;  Maghee  v.  Camden  etc.  R.  R. 
Co.,  45 -N.  Y.  514;  6  Am.  Rep.  124;  Kansas  City  etc.  Ry.  Co.  v. 
Sharp,  64  Ark.  115;  ''*«  Galveston  etc.  Ry.  Co.  v.  Houston 
(Tex.  Civ.  App.,  May  12,  1897);  Phifer  v.  Carolina  Cent.  R.  R. 
Co.,  89  N.  C.  311;  45  Am.  Rep.  687;  Knott  v.  Raleigh  etc. 
B.  R.  Co.,  98  K  C.  73;  2  Am.  St.  Rep.  321. 

The  same  principle  was  recognized,  though  held  inapplicable, 
in  McMillan  v.  Michigan  etc.  R.  R.  Co.,  16  Mich.  79;  93  Am. 
Dec.  208;  Adams  Exp.  Co.  v.  Harris,  120  Ind.  73;  16  Am.  St. 
Rep.  315;  Babcock  v.  Lake  Shore  etc.  R.  R.  Co.,  49  N.  ¥.491. 

This  court  indirectly  approved  the  rule  in  Memphis  etc.  R.  R. 
Co.  V.  Holloway,  9  Baxt.  188;  Louisville  R.  R.  Co.  v.  Campbell, 
7  Heisk.  253;  Deming  v.  Merchants'  Cottonpress  Co.,  90  Tenn. 
307;  Railway  Co.  v.  Manchester  Mills,  88  Tenn.  653;  Lancaster 
Mills  V.  Merchants'  Cottonpress  Co.,  89  Tenn.  2;  24  Am.  St. 
Rep.  586. 

Nothing  else  appearing,  the  intermediate  carrier  would,  un- 
doubtedly, be  entitled  to  a  reversal  for  the  error  indicated. 
There  is,  however,  another  important  aspect  of  the  case,  whose 
proper  consideration  requires  an  additional  statement  of  the 
facts.  The  contract  of  shipment  was  made  and  the  journey 
commenced  on  the  6th  of  November.  The  trees  were  delivered 
by  the  intermediate  carrier  to  the  ultimate  carrier  six  days  later; 
but  on  receiving  them,  the  ultimate  carrier  "immediately^'  in- 
formed the  intermediate  carrier  that  George's  creek,  the  point 
of  destination,  was  a  "prepay  station,"  and,  therefore,  that  the 
trees  would  not  be  forwarded  until  all  freight  charges  should  be 
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paid.  With  this  ''^^  notice  before  it,  the  intermediate  carrier 
rested  without  action  in  the  matter  for  eighteen  days,  and  then 
notified  the  initial  carrier  that  the  trees  were  detained  at  Cincin- 
nati for  prepayment  of  charges.  Without  consent  or  knowl- 
edge of  the  shippers,  the  trees  were  so  detained  until  they  be- 
came entirely  worthless;  and  thereafter,  in  January  following, 
they  were,  by  direction  of  the  initial  carrier,  "thrown  into  the 
dump,"  as  so  much  rubbish. 

These  facts  fix  great  negligence  upon  the  intermediate  car- 
rier and  justify  the  verdict  against  it.  Its  delivery  of  the  trees 
was  not  complete  in  a  legal  sense,  and,  hence,  did  not  terminate 
its  responsibility  under  the  contract.  The  acceptance  by  the 
ultimate  carrier  was  conditional  only,  and  the  condition  was  dis- 
tinctly stated  at  the  time.  The  ultimate  carrier  was  under  no 
legal  obligation  to  concur  in  the  contract  as  made  by  the  initial, 
and  adopted  by  the  intermediate  carrier.  It  declined  to  do  so, 
and  its  declination  was  conclusive.  Thereupon,  the  intermedi- 
ate carrier  at  once  became  charged  with  the  positive  duty  of  giv- 
ing immediate  notice  to  the  initial  carrier  or  the  shippers,  if  not 
with  that  of  advancing  the  charges  itself.  It  did  neither,  and, 
by  its  dereliction  in  that  regard,  became  liable  for  the  delay  of 
the  trees  and  their  consequent  devitalization  and  worthlessness. 

The  disputed  clause  in  the  bill  of  lading,  though  rightfully 
available  to  the  intermediate  carrier  in  its  proper  scope,  as  has 
been  seen,  did  not  cover  this  "^^"^  aspect  of  the  case  nor  preclude 
liability  for  the  dereliction  mentioned.  That  stipulation  was  not 
intended  to  relieve  any  carrier  from  responsibility  for  its  own 
negligence;  nor,  indeed,  could  it  have  that  effect  if  bo  intended. 
A  common  carrier  cannot  lawfully  stipulate  for  exemption  from 
liability  for  the  consequences  of  its  own  negligence.  Such  a  con- 
tract is  void  because  contrary  to  public  policy:  Railroad  Co.  v. 
Lockwood,  17  Wall.  357;  Inman  v.  South  Carolina  Ry.  Co.,  129 
IT.  S.  139;  Dillard  v.  Railroad  Co.,  2  Lea,  288;  Coward  v.  East 
Tennessee  etc.  R.  R.  Co.,  16  Lea,  225;  57  Am.  Rep.  226;  Mer- 
chants' etc.  Co.  V.  Bloch,  86  Tenn.  397;  6  Am.  St.  Rep.  847;  Rail- 
way Co.  V.  Wynn,  88  Tenn.  320;  Railroad  Co.  v.  Gilbert,  88  Tenn. 
430;  Railway  Co.  v.  Sowell,  90  Tenn.  17. 

A  "prepay  station"  is  one  at  which  the  carrier  delivers  freight 
to  the  consignee  directly  and  without  the  intervention  of  a  local 
agent,  and  to  which  consignments  are  accepted  alone  upon  the 
condition  that  all  charges  for  transportation  be  prepaid  by  the 
shippers.  By  its  contract  for  through  transportation  without 
prepayment  of  charges,  the  initial  carrier  in  the  present  case  im- 
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pliedly  represented  to  the  shippers  that  George's  creek,  to  which 
the  trees  were  destined,  was  not  such  a  station,  and  virtually 
assured  them  that  no  demand  of  charges  would  be  made  before 
the  ultimate  destination  was  reached;  and,  by  receiving  the  goods 
under  that  contract,  the  intermediate  carrier  impliedly  made 
the  same  representation  and  gave  the  same  assurance.  Both 
thereby  became  bound  to  see  ''-^  that  the  other  carrier  should 
make  no  earlier  demand,  or,  in  case  it  should,  to  see  that  no  inju- 
rious delay  resulted  therefrom.  The  shippers  had  a  right  to  be- 
lieve that  their  goods  would  be  transported  upon  the  terms  stip- 
ulated. 

In  the  court's  charge  to  the  jury  the  plaintiffs  were  denied 
any  benefit  of  this  latter  aspect  of  the  case  as  against  the  initial 
carrier.  This  denial  affords  ground  of  reversal.  The  provision 
against  liability  for  the  default  of  other  carriers  did  not  affect 
this  carrier's  obligation,  nor  that  of  the  intermediate  carrier,  in 
relation  to  the  other  matter  just  considered. 

For  the  reasons  indicated,  the  judgment  of  the  lower  court  is 
affirmed  as  to  the  intermediate  carrier,  and  reversed  and  remand- 
ed for  a  new  trial  as  to  the  initial  carrier. 


CARRIERS-CONTRACTS  LIMITING  LIABILITY.— A  common 
carrier  cannot,  by  special  agreement,  relieve  himself  from  the  con- 
sequences of  his  own  negligence,  nor  limit  his  liability  for  losses 
arising  therefrom:  Pittsburg  etc.  Ry.  Co.  v.  Sheppard,  56  Ohio 
St.  68:  60  Am.  St.  Rep.  732,  and  note;  Morgantown  Mfg.  Co.  v. 
Ohio  River  etc.  Ry.  Co.,  121  N.  C.  514;  61  Am.  St.  Rep.  679,  and 
note. 

CARRIERS— CONNECTING— LIMITING  LIABILITY.— A  com- 
mon carrier  may,  by  express  contract,  confine  its  liability  for  neg- 
ligence to  its  own  line,  and  make  itself  simply  the  agent  of  the 
connecting  carrier  so  as  to  exempt  itself  from  liability  for  the 
negligence  of  the  operator  of  the  connecting  line:  Harris  v.  Howe, 
74  Tex.  534;  1.5  Am.  St.  Rep.  862,  and  note;  monographic  note  to 
Wells  V.  Thomas,  72  Am.  Dec.  231. 

CARRIERS— CONNECTING— RIGHTS  ARISING  FROM  ORIG- 
INAIi  CONTRACT.— A  connecting  carrier  Is  entitled  to  the  benefit 
of  all  valid  limitations  of  the  carrier's  liability  contained  in  the 
contract  between  the  Initial  carrier  and  the  shipper:  St.  Louis  etc. 
Ry.  Co.  V.  Weakly.  50  Ark.  397;  7  Am.  St.  Rep.  104;  monographic 
note  to  Wells  v.  Thomas,  72  Am.  Dec.  242. 

CARRIERS— CONNECTING— DUTIES  AND  LIABILITIES  OF. 
The  liability  of  a  connecting  carrier  does  not  begin,  and  the  duty 
of  the  first  carrier  is  not  completed  until  there  has  been  an  actual 
delivery  to  the  connecting  carrier:  Vannatta  v.  Central  R.  R.  Co.. 
154  Pa.  St.  262;  35  Ara.  St.  Rep.  823,  and  note.  Where  a  common 
can-ier  accepts  goods  directed  to  a  point  beyond  his  terminus, 
consigned  to  the  care  of  a  connecting  carrier,  and  the  latter  refuses 
to  accept  them,  the  former  does  not  discharge  his  duty  by  merely 
storing  them,  but  he  must  inform  the  consignee  or  consignor  of 
the  interruption  of  the  transit;  and  a  carrier  who  receives  goods 
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from  a  preceding  carrier  is  bound  to  Immediately  forward  them 
to  their  destination.  He  cannot  justify  their  detention  on  the 
ground  that,  by  his  regulations,  goods  so  received  are  not  to  be 
forwarded  until  the  receipt  of  the  bill  of  baclc  charges:  Mono- 
graphic note  to  Wells  v.  Thomas,  72  Am.  Dec.  238,  243. 


Hocking  v.  Insurance  Company. 

[99  Tennessee,  729.] 

IF  INSURANCE  IS  MADE  payable  to  a  mortgagee  as  his 
Interest  may  appear,  he  is  not  entitled  to  recover  if  the  assured  is 
not.  Hence,  no  recovery  can  be  had  for  his  benefit  if  the  premises 
are  burned  by  the  insurer  for  the  purpose  of  realizing  upon  the 
insurance. 

H.  T.  Cooper  and  Jtmius  Parker,  for  Hocking. 

Webb  &  McClung,  for  Insurance  Co. 

"»  BEAED,  J.  This  bill  is  filed  by  Viola  Hocking  and  her 
husband,  who  sue  in  their  own  n'^ht,  and  for  the  use  of  J.  E. 
Hancock,  to  recover  on  a  policy  of  fire  insurance,  issued  by  the 
defendant  company  to,  and  upon  the  application  of,  Viola  Hock- 
ing, upon  ''^^  her  dwelling-house,  the  policy  reciting  on  its  face 
that  "the  loss,  if  any,  was  payable  to  J.  E.  Hancock  as  his  in- 
terest may  appear."  The  property  covered  by  this  policy  was 
destroyed  by  fire  during  its  life,  and  the  question  here  presented 
is,  can  a  recovery  be  made  for  the  use  and  benefit  of  Hancock, 
the  mortgagee,  when  the  record  discloses,  beyond  all  doubt,  that 
the  mortgagor,  Viola,  burned  the  house  for  the  purpose  of  real- 
izing on  this  insurance  policy.  It  is  conceded  that  Mrs.  Hock- 
ing, by  her  conduct,  has  forfeited  all  right  to  recover,  but  it  is 
insisted  that  this  forfeiture  does  not  affect  the  mortgagee. 

While  a  mortgagee  to  whom  the  loss  under  an  insurance  pol- 
icy issued  to  the  mortgagor,  and  covering  the  property  of  the 
latter,  is  made  payable  "as  his  interest  may  appear,"  is,  in  a  large 
sense,  an  assignee  to  the  extent  of  his  interest  (Donaldson  v.  In- 
surance Co.,  95  Tenn.  280),  yet  he  does  not  acquire  a  full  and 
absolute  right,  and,  in  case  of  loss,  recovers  in  the  right  of  the 
party  assured,  and  not  in  his  own.  In  the  present  case,  it  was 
the  property  of  Viola  Hocking  that  was  insured  and  destroyed 
by  fire,  and  it  was  she  who  took  out  this  policy  for  his  benefit. 
If,  at  any  time  after  its  issuance,  the  mortgage  in  question  had 
been  discharged,  the  interest  of  the  mortgagee  in  this  policy 
would  have  terminated,  and  Mrs.  Hocking  alone  would  have 
been  entitled  to  its  proceeds.    Claiming  through  the  assured. 
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Hancock  liad  no  higher  or  ''^^  greater  right  against  the  defend- 
ant company  than  she,  and,  as  it  is  clear  that  she,  being  the  in- 
cendiary of  this  property,  would  be  repelled,  he  (the  mortgagee) 
must  abide  the  forfeiture  which  the  conduct  of  his  mortgagor 
has  brought  about.  A  large  number  of  cases  recognizing  this 
sound  principle  are  to  be  found  in  the  reports.  Among  them 
are  Illinois  Mut.  Fire  Ins.  Co.  v.  Fix,  53  111.  151;  5  Am.  Eep. 
38;  Hale  v.  Mechanics'  Mut.  etc.  Co.,  6  Gray,  169;  66  Am.  Dec. 
410;  Pupke  v.  Eesolute  etc.  Co.,  17  Wis.  378;  84  Am.  Dec.  754; 
Grosvenor  v.  Atlantic  etc.  Ins.  Co.,  17  N.  Y.  391. 

We  agree  with  the  court  of  chancery  appeals  that  the  forfeit- 
ure of  all  right  under  the  policy,  resulting  from  the  conduct  of 
the  assured,  the  mortgagor,  extends  to  and  extinguishes  the  right 
of  the  mortgagee.  And  the  decree  of  that  court  is,  therefore, 
affirmed. 

INSURANCE— RIGHT  OP  MORTGAGEE  TO  RECOVER 
THOUGH  MORTGAGOR  COULD  NOT.— It  Is  usual  In  a  policy  of 
Insurance  In  favor  of  a  mortgagee  to  Include  a  provision  tliat  no 
act  or  omission  of  tlie  mortgagor  shall  affect  the  mortgagee's  right 
to  recover  upon  the  policy.  This  provision  was  inserted  as  a  re- 
sult of  a  determination  similar  to  that  in  the  principal  case,  where 
the  policy  in  question  contained  no  such  provision.  In  such  cases  it 
Is  generally  held  that  the  contract  is  with  the  mortgagor,  and  for  the 
insurance  of  his  Interest,  and  the  mortgagee  can  recover  only  where 
the  mortgagor  could  have  done  so  had  the  money  been  payable  to 
himself  instead  of  being  payable  for  his  benefit  to  the  mortgagee. 
So,  any  act  or  omission  of  the  mortgagor  avoiding  the  policy  as 
to  him  avoids  It  also  as  to  the  mortgagee:  Monographic  note  to 
Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  58  Am.  St.  Rep. 
667,  668. 
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VENDOR  AND  PURCHASER— LIEN  FOR  UNPAID  PUR- 
CHASE PRICE.— Real  property  which  has  been  conveyed  by  ab- 
solute deed  Is  not  subject  to  a  vendor's  lien  for  unpaid  purchase 
money,  where  no  such  lien  has  been  reserved  by  the  deed  or  by 
any  agreement  between  the  parties. 

VENDOR  AND  PURCHASER— VENDOR'S  LIEN— TRANS- 
ITORY ACTION.— An  action  to  recover  unpaid  purchase  money  due 
under  an  absolute  conveyance  of  real  estate  is  transitory  and  not 
local. 

J.  C.  Allen,  for  the  appellants. 

G.  C.  Hatch,  for  the  respondents. 

*  REAYIS,  J.  .  Action  instituted  by  plaintiffs  (respondents) 
against  defendants  (appellants)  to  enforce  a  vendor's  lien  npon 
certain  real  property  in  Clallam  comity.  In  substance,  the 
complaint  is  that  respondents  sold  and  conveyed  by  absolute 
deed  to  appellants  eighty  acres  of  land  situated  in  Clallam  coun- 
ty, and  that  defendants  promised  and  agreed  to  pay  the  sum  of 
one  thousand  dollars  in  installments  from  time  to  time  as  they 
were  able  and  as  plaintiffs  needed  the  same;  that  the  agreement 
to  purchase  was  in  writing,  and  that  defendants  paid  on  the 
contract  the  suqa  of  six  hundred  and  thirty-five  dollars  and  six- 
ty-two cents,  and  refused  to  pay  the  balance.  The  complaint 
concludes  with  a  prayer  for  judgment  against  the  defendants  for 
the  balance  of  the  sum  alleged  to  be  due  on  the  purchase  price 
of  the  land,  and  that  it  be  declared  a  first  lien  on  the  premises 
as  a  vendor's  lien,  and  that  the  specified  premises  be  sold  to  sat- 
isfy the  same. 

(8M) 
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Defendants,  at  tlie  time  of  the  commencement  of  tlie  action^ 
were  all  residents  of  King  county,  and  the  defendants  Allen  each* 
appeared  and  demurred  to  the  complaint  and  filed  a  motion  to 
change  the  venue  to  King  county.  Sufficient  affidavits  show- 
ing the  residence  of  all  the  defendants  in  King  county,  and  also 
affidavits  of  merits,  were  at  the  same  time  filed.  The  superior 
court  denied  the  motion  for  a  change  of  venue,  on  the  ground 
that  the  suit  was  one  to  enforce  a  vendor's  lien  for  balance  due 
of  the  purchase  price  of  the  premises  conveyed  by  respondents 
to  defendant  Allen.  After  the  demurrer  was  overruled,  the 
defendants  answered,  and  a  trial  was  had  and  judgment  for 
plaintiffs  with  a  decree  establishing  a  vendor's  lien  and  order- 
ing a  sale  of  the  premises  before  mentioned. 

The  superior  court  evidently  overruled  the  motion  for  a 
change  of  venue  on  the  ground  that  the  action  was  local  because 
of  the  enforcement  of  a  vendor's  lien.  Sections  *  158,  159,  and 
161  of  2  Hill's  Code  (Ballinger's  Code,  sees.  4852,  4853,  4855), 
control  the  venue  of  the  action.  The  defendants  having,  at  the 
proper  time,  shown  they  were  residents  of  King  county,  the  mo- 
tion to  change  the  venue  was  not  addressed  to  the  discretion  of 
the  court,  but  was  a  matter  of  right  with  the  defendants. 

The  question  of  jurisdiction  to  try  the  action  is  determined 
not  by  the  remedy  requested,  but  by  what  the  facts  alleged  in 
the  complaint  entitle  plaintiffs  to  receive;  and  thus  the  question 
presented  for  decision  here  is  whether  real  property  which  has 
been  conveyed  by  absolute  deed  is  subject  to  a  vendor's  lien  for 
unpaid  purchase  money  where  no  such  lien  has  been  reserved 
by  the  deed  or  by  any  agreement  between  the  parties.  No  case 
in  this  state  has  been  called  to  our  attention  where  the  question 
has  necessarily  arisen  and  been  decided  heretofore.  It  is  true 
the  expression  "vendor's  lien"  has  been  used  perhaps  a  number 
of  times  by  the  court,  but  where  the  lien  itself,  as  the  foundation 
of  a  right,  was  not  necessarily  involved.  The  policy  deduced 
from  the  uniform  course  of  legislation  in  this  state,  relative  to 
conveyances  of  real  estate  and  the  title  thereto,  -has  been  to  en- 
large the  scope  of  the  recordation  of  all  instruments  affecting 
real  estate.  Only  conveyances  by  deed  are  recognized,  and  en- 
cumbrances are  required  to  be  placed  of  record.  This  is  true  of 
agreements  subjecting  real  property  to  voluntary  liens  or  encum- 
brances as  in  the  case  of  mortgages,  and  is  also  required  in  that 
large  class  of  claims  of  lien  which  are  authorized  by  statute. 
Evidently  the  policy  of  our  registry  acts  is  against  secret  liens. 
The  vendor's  lien  originally,  as  recognized  in  England,  was  de- 
AM.  St.  Rkp.,  Vol.  LXIIL— 55 
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vised  by  courts  of  equity  to  enforce  the  rights  of  a  grantor  of 
ffeal  property  against  the  grantee  who  might  remain  in  posses- 
'sion  after  the  execution  of  an  absolute  deed,  and  yet  refuse  to 
pay  the  purchase  price,  or  any  balance  remaining  due  thereon. 

*  The  inability  to  subject  land  by  process  of  law  to  execution 
for  a  simple  contract  debt  was  recognized  by  the  English  chan- 
cellors as  requiring  a  remedy.  Hence  the  invention  of  a  lien  in 
favor  of  the  vendor  for  the  purchase  price  promised  to  be  paid 
for  land.  The  vendor's  lien,  at  the  time  it  originated  and  was 
enforced,  was  also  less  inconvenient  and  injurious  against  inno- 
cent purchasers  or  encumbrancers  of  land  in  England  than  in 
this  country.  The  general  policy  of  the  law  in  England  did  not 
facilitate  commerce  in  land  as  here.  The  law  there  was  rather 
favorable  toward  holding  landed  estates  together,  and  did  not 
assume  to  make  transfers  easy.  Thus  real  estate  was  usually 
improved  and  regularly  cultivated,  the  ownership  long  estab- 
lished and  well  known,  and  the  transfers  comparatively  few  and 
usually  better  known  than  among  our  people.  Here  land  is  es- 
sentially a  subject  of  trade  and  commerce,  transfers  are  easy 
■and  simple,  and  purchasers  and  encumbrancers  look  to  the  record 
for  their  information.  The  vendor's  lien  in  England  seems  to 
have  been  involved  in  some  uncertainty,  and  its  limitations  not 
very  well  understood,  until  the  case  of  Mackreth  v.  Symmons, 
15  Ves.  329,  decided  in  1808,  by  Lord  Eldon.  In  this  cas^,  the 
learned  chancellor  thought,  "the  doctrine  is  probably  derived 
from  the  civil  law  as  to  goods."  The  case,  however,  reviews 
the  doctrines  and  the  source  of  its  origin  and  the  reasons  and 
authorities  by  which  it  is  supported.  The  final  grounds  upon 
which  it  has  been  rested  are  natural  equity,  the  supposed  inten- 
tion of  the  parties,  and  a  trust  arising  out  of  the  unconscien- 
tiousness  of  the  vendee's  holding  the  land  without  paying  the 
price. 

Mr.  Chief  Justice  Gibson  of  Pennsylvania,  in  Kauffelt  v.  Bow- 
ser, 7  Serg.  &  E.  64,  10  Am.  Dec.  428,  meets  this  argument  thus: 
*  "The  implication  that  there  is  an  intention  to  reserve  a  lien 
for  the  purchase  money  in  all  cases  where  the  parties  do  not, 
by  express  acts,  evince  a  contrary  intention,  is,  in  almost  every 
case,  inconsistent  with  the  truth  of  the  fact,  and  in  all  instances, 
without  exception,  in  contradiction  of  the  express  terms  of  the 
contract,  which  purport  to  be  a  conveyance  of  everything  that 
can  pass." 

But  the  theory  that  a  trust  arises  out  of  the  unconscientioua- 
ness  of  the  purchaser  would  construe  the  nonperformance  of 
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every  promise,  made  in  consideration  of  a  conveyance  of  prop- 
erty to  the  promisor  into  a  breach  of  trust  and  would  attach 
the  trust,  not  merely  to  the  purchase  money  which  he  agreed  to 
pay,  but  to  the  land  which  he  never  agreed  to  hold  for  the  bene- 
fit of  the  supposed  cestui  que  trust. 

The  earliest  cases  upon  this  subject  in  England  were  decided 
long  after  the  first  colonial  settlements  in  this  country.  Lord 
Eldon,  in  Mackreth  v.  Symmons,  15  Ves.  329,  himself  said:  "It 
has  always  struck  me,  considering  this  subject,  that  it  would 
have  been  better  at  once  to  have  held  that  the  lien  should  exist 
in  no  case,  and  the  vendor  should  suffer  the  consequences  of  his 
want  of  caution;  or  to  have  laid  down  the  rule  the  other  way 
so  distinctly  that  a  purchaser  might  be  able  to  know,  without 
the  judgment  of  a  court,  in  what  cases  it  would,  and  in  what 
it  would  not,  exist."  But  felt  himself  obliged  to  declare,  as  the 
result  of  all  the  authorities,  that  it  was  clear  that  different  judges 
would  have  determined  the  same  case  differently.  The  most 
plausible  foundation  of  the  English  doctrine  would  seem  to  be 
that  justice  required  that  the  vendor  should  be  enabled  by  some 
form  of  judicial  process  to  charge  the  land  in  the  hands  of  the 
vendee  as  security  for  the  unpaid  purchase  money. 

**  The  doctrine  of  vendor's  lien  has  never  been  affirmed  by  the 
supreme  court  of  the  United  States  except  where  established  by 
the  local  law.  In  Bayley  v.  Greenleaf,  7  Wheat.  46,  Mr.  Chief 
Justice  Marshall  observes:  "It  is  a  secret,  invisible  trust,  known 
only  to  the  vendor  and  vendee,  and  to  those  to  whom  it  may  be 
communicated  in  fact.  To  the  world  the  vendee  appears  to  hold 
the  estate,  divested  of  any  trust  whatever,  and  credit  is  given  to 
him  in  the  confidence  that  the  property  is  his  own  in  equity,  as 
well  as  law.  A  vendor  relying  upon  this  lien,  ought  to  reduce 
it  to  a  mortgage,  so  as  to  give  notice  of  it  to  the  world.  If  he 
does  not,  he  is,  in  some  degree,  accessory  to  the  fraud  committed 
on  the  public,  by  an  act  which  exhibits  the  vendee  as  the  com- 
plete owner  of  an  estate  on  which  he  claims  a  secret  lien." 

Says  Mr.  Justice  Gray,  in  Ahrend  v.  Odiorne,  118  Mass.  261, 
19  Am.  Eep.  449:  "The  decisions  in  the  courts  ....  in  fa- 
vor of  the  doctrine,  which  are  collected  in  the  notes  to  2  Sug- 
den  on  Vendors,  eighth  Aiperican  edition,  chapter  19,  suggest  no 
reasons  and  afford  no  grounds  why  we  should  now  for  the  first 
time  adopt  in  this  commonwealth  a  doctrine  which  has  never 
been  supposed  by  the  profession  to  be  in  force  here,  which  would 
introduce  a  new  exception  to  the  statute  of  frauds,  which,  as  ex- 
perience elsewhere  has  shown,  tends  to  promote  uncertainty  and 
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litigation,  and  which  appears  to  ns  to  be  unfounded  in  principle, 
unsuitable  to  our  condition  and  usages,  and  unnecessary  to  se- 
cure the  just  rights  of  the  parties.  If  no  third  person  has  ac- 
quired any  rights  in  the  land  by  bona  fide  attachment  or  con- 
veyance, the  original  vendor  may  secure  payment  of  the  debt  due 
him  for  the  purchase  money  by  the  usual  attachment  on  mesne 
process.  If  any  third  person  has  acquired  rights  in  the  prop- 
erty, there  is  no  reason  why  equity,  any  more  than  the  common 
law,  should  interpose  to  defeat  them." 

Under  our  statutes,  the  vendor  may  obtain  his  j'udgment  for 
the  purchase  money,  or  any  part  thereof,  which  immediately  '" 
becomes  a  lien  of  record  upon  the  land  sold,  and  under  execution 
he  may  have  the  land  sold  in  satisfaction  of  his  judgment,  and 
that,  too,  freed  from  any  homestead  or  other  claim  of  exemption. 
Thus  the  reason  for  the  maintenance  of  the  lien  of  the  vendor 
is  gone,  and  the  rule  has  never  been  applicable  to  our  condition. 
The  adoption  of  the  common  law  of  England  by  legislative  en- 
actment in  this  state  adopts  so  much  of  that  law  as  is  applica- 
ble to  our  condition,  and  the  lien  devised  in  favor  of  the  vendor 
by  the  English  chancellors  was  inapplicable  to  the  legislation 
and  existing  conditions  in  this  state:  Ahrend  v.  Odiorne,  118 
Mass.  261;  19  Am.  Rep.  449;  Simpson  v.  Mundee,  3  Kan.  172; 
Brown  v.  Simpson,  4  Kan.  76;  Greeno  v.  Barnard,  18  Kan.  518; 
Kauffelt  V.  Bower,  7  Serg.  &  R.  64;  10  Am.  Dec.  428;  Hiester  v. 
Green,  48  Pa.  St.  96;  86  Am.  Dec.  569;  Edminster  v.  Higgins, 
6  Neb.  265;  Philbrook  v.  Delano,  29  Me.  410;  Peck  v.  Culberson, 
104  N.  C.  425;  Richards  v.  Arms  Shingle  etc.  Co.,  74  Mich.  57; 
Dean  v.  Dean,  6  Conn.  285;  Arlin  v.  Brown,  44  N".  H.  102;  Perry 
V.  Grant,  10  R.  I.  334;  Wragg  v.  Comptroller  General,  2  Desaus. 
Eq.  509;  Frame  v.  Sliter,  29  Or.  121;  54  Am.  St.  Rep.  781;  2 
Jones  on  Liens,  sec.  1061. 

The  change  of  venue  from  Clallam  to  King  county  should 
have  been  granted  the  defendants.  The  cause  is  reversed,  with 
directions  to  the  superior  court  to  proceed  in  conformity  to  this 
decision. 

Scott,  C.  J.,  and  Dunbar,  Anders,  and  Gordon,  JJ.,  conctir. 

VENDOR  AND  PURCHASER— VENDOR'S  LIEN.— A  grantor  of 
real  estate  by  a  deed  absolute,  who  delivers  possession  to  his  vendee 
has  not  an  Implied  lien  on  the  real  estate  granted  for  unpaid  pur- 
chase money:  Frame  v.  Sliter,  29  Or.  121;  54  Am,  St.  Rep.  781,  and 
note.  But  the  principal  case,  as  well  as  that  Just  cited,  is  opposed 
to  the  prevailing  English  and  American  authorities:  Monographic 
note  to  Hutzler  v.  Phillips,  4  Am.  St.  Rep.  704. 

ACTIONS— LOCAL  AND  TRANSITORY— ACTION  TO  EN- 
POROB  VENDOR'S  LIEN.— Local   actions    consist   generally,  of 
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those  instituted  for  the  recovery  of  real  estate  or  for  Injuries  there- 
to, or  for  easements:  Morris  v.  Missouri  Pac.  Ry.  Co.,  78  Tex.  17; 
22  Am.  SSt.  liep.  17.  In  general,  actions  founded  on  contract  are 
transitory,  and  a  suit  to  enforce  a  vendor's  lien  must  be  brought 
in  the  county  where  the  vendee  resides:  Monographic  note  to  Mor- 
ris V.  Missouri  Pac.  Ky.  Co.,  22  Am.  St.  Rep.  22,  23. 


State  v.  Williams, 

[18  Washington,  47.] 

APPELLATE  PRACTICE-CRIMINAL  TRIALS.— The  fail- 
ure of  an  appellant  in  a  criminal  case,  who  is  in  jail,  to  file  his 
brief  within  the  required  time  may  be  excused,  and  is  not  ground 
to  dismiss  his  appeal,  when  his  counsel  has  removed  from  the  state 
and  he  tiles  his  brief  as  soon  as  he  learns  that  it  has  not  been 
filed. 

TRIAL— CRIMINAL  CASES— CONTINUANCE  TO  PRO- 
CURE WITNESS— CONSTITUTIONAL  LAW.— It  is  error  to  refuse 
to  grant  a  proper  application  for  a  continuance  of  a  criminal  case 
to  procure  ilie  presence  oi'  a  material  witness  for  the  accused,  un- 
der a  constitutional  guaranty  to  persons  pi'osecuted  for  crime,  of 
the  right  to  have  compulsory  process  to  compel  the  attendance  of 
witnesses  in  their  behalf. 

TRIAL— CRIMINAL  CASES— RIGHT  OF  ACCUSED  TO  AP- 
PEAR WITHOUT  MANACLES.— Unless  some  impelling  necessity 
demands  the  restraint  of  a  person  accused  of  crime  to  secure  the 
safety  of  others  and  iiis  own  custody,  the  act  of  compelling  him  to 
appear  in  manacles  during  his  trial  is  not  only  a  violation  of  the 
common  law,  but  also  a  violation  of  a  constitutional  guaranty  that 
•'the  accused  shall  have  the  right  to  appear  and  defend  in  person." 

TRIAL— CRIMINAL  CASES— COMPELLING  WITNESS  TO 
APPEAR  IN  MANACLES.— It  is  error  to  require  a  witness  for  a 
person  accused  of  crime  to  appear  in  court  in  manacles  during  the 
trial,  although  such  witness,  charged  with  the  crime  jointly  with 
the  accused,  has  been  convicted  upon  a  separate  trial. 

J.  F.  Dillon,  for  the  appellant. 

J.  W.  Mathews,  for  the  state. 

'*^  EEAYIS,  J.  Appellant  was  convicted,  in  the  superior 
court  of  Whitman  county,  of  the  crime  of  burglary.  The  pros- 
ecuting attorney  appears  on  behalf  of  the  state,  and  moves  to 
dismiss  the  appeal  because  appellant^s  brief  was  not  filed  in  due 
time.  It  appears  that  the  time  within  which  appellant's  brief 
ought  to  have  been  filed  expired  on  the  second  day  of  June, 
1897,  and  that  the  brief  was  not  filed  until  the  twenty-third  day 
of  the  same  month.  But  the  counsel  who  appeared  for  the  de- 
fendant at  the  trial  had  removed  from  the  state  before  the  brief 
was  filed.  The  defendant  was  at  the  time  confined  in  jail,  and 
60  soon  as  he  learned  that  the  brief  was  not  filed  within  the  prop- 
er time  procured  it  to  be  filed.     The  question  not  being  one  of 
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the  jurisdiction  of  the  appeal,  the  appellant's  excuse  for  failure 
to  file  his  brief  within  the  proper  time  is  deemed  sufficient,  and 
the  motion  to  dismiss  denied. 

The  first  error  assigned  by  appellant  is  the  refusal  of  the  court 
to  grant  a  continuance  on  appellant's  application  because  of  the 
absence  of  a  material  witness  for  appellant.  The  affidavit,  while 
rather  general  in  its  statement  of  the  facts,  seems  to  be  suffi- 
cient to  have  entitled  appellant  to  further  time.  But  as  this 
question  is  not  likely  to  arise  upon  a  new  trial,  it  is  not  neces- 
sary to  further  notice  this  objection  than  to  observe  that  section 
22,  article  1,  of  the  state  constitution  guarantees  to  persons  pros- 
ecuted for  crime  the  right  to  have  compulsory  process  to  compel 
the  attendance  of  witnesses  in  their  behalf,  and  under  this  con- 
stitutional guaranty  the  accused  has  the  right  to  compulsory  pro- 
cess to  procure  the  physical  attendance  of  the  witness  at  the  trial. 

It  appears  that  during  the  trial  the  defendant  was  brought 
into  court  and  kept  there  in  manacles,  until,  upon  protest  of  de- 
fendant's counsel,  the  manacles  were  finally  removed,  ^®  but 
after  a  considerable  period  of  time  had  elapsed.  And  further, 
that  during  the  progress  of  the  trial  and  when  it  was  very  dark 
out  of  doors,  at  the  state's  request,  a  view  of  the  premises,  which 
were  alleged  to  have  been  entered  burglariously  by  the  defend- 
ant, was  ordered  by  the  court,  and  that,  in  the  presence  of  the 
jury,  manacles  were  placed  upon  the  defendant,  and  he  was  or- 
dered by  the  court  to  go  with  the  jury  to  the  place  of  the  al- 
leged burglary,  and  while  so  manacled  he  went  with  the  jury 
a  distance  of  three  or  four  blocks  from  the  courthouse  and  re- 
turned to  the  court,  when  the  trial  proceeded  and  defendant  was 
permitted  to  remain  manacled,  until,  at  his  request,  the  court 
ordered  the  manacles  removed.  It  also  further  appears  from  the 
record  that  one  Bates  and  one  Helen,  who  were  jointly  charged 
with  the  same  crime  as  the  defendant,  had  been  theretofore  tried 
in  the  court  and  found  guilty;  that  at  defendant's  request  Bates 
was  called  to  testify  as  a  witness  for  defendant,  and  when  Bates 
was  brought  into  the  courtroom  to  testify,  and  at  the  request  of 
the  prosecuting  attorney,  Helen  was  brought  into  court  to  re- 
main in  the  presence  of  the  jury  during  the  time  that  Bates  was 
testifying;  that  after  Bates  had  given  his  testimony,  he  and  Hel- 
en were  manacled  together  in  the  presence  of  the  court  and 
jury,  and  that  defendant  protested  against  Bates  and  Helen  be- 
ing allowed  to  remain  in  the  courtroom  in  the  presence  of  the 
jury  manacled,  and  requested  the  court  to  order  the  manacles 
removed.    The  court  refused  the  request. 
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It  was  the  ancient  rule  at  common  law  that  a  prisoner  brought 
into  the  presence  of  the  court  for  trial,  upon  a  plea  of  not  guilty 
to  an  indictment,  was  entitled  to  appear  free  of  all  manner  of 
shackles  or  bonds,  and,  prior  to  1722,  when  a  prisoner  was  ar- 
raigned or  appeared  at  the  bar  of  the  court  to  plead,  he  was  pre- 
sented without  manacles  or  bonds,  unless  there  was  evident  dan- 
ger of  his  escape:  2  Hale's  Pleas  ^^  of  the  Crown,  219;  4  Black- 
stone's  Commentaries,  322;  Layer's  case,  6  St.  Tr.  4th  ed.  by 
Hargrave,  230,  231,  244,  245;  Waite's  case,  1  Leach,  36. 

In  Kelyng's  Pleas  of  the  Crown,  adjudged  in  the  reign  of 
Charles  II,  "it  was  resolved  that  when  prisoners  come  to  the 
bar  to  be  tried,  their  irons  ought  to  be  taken  off,  in  that  they 
be  not  in  any  torture  while  they  make  their  defense,  be  their 
crime  never  so  great.  And  accordingly  upon  the  arraignment 
and  trial  of  Hewler  and  others,  who  were  brought  in  irons,  the 
court  commanded  their  irons  to  be  taken  off.'^  The  common 
law  of  England  was  expressly  adopted  by  legislative  enactment 
at  the  first  session  of  the  legislative  assembly  of  this  territory, 
and  there  is  no  doubt  that  the  ancient  right  of  one  accused  of 
crime  under  an  indictment  or  information  to  appear  in  court 
unfettered,  is  still  preserved  in  all  its  original  vigor  in  this  state. ' 

In  State  v.  Kring,  G4  Mo.  591,  the  prisoner  was  convicted  of 
murder  in  the  first  degree.  The  plea  of  insanity  was  before  tj^^ 
court,  and  the  defendant  had  some  three  months  before  assS^It- 
ed  a  person  in  open  court.  He  was  brought  into  the  trial  court 
manacled,  and  remained  some  time  in  that  condition.  The  su- 
preme court,  in  reversing  the  judgment  of  conviction,  observed: 
*^We  have  no  doubt  of  the  power  of  the  criminal  court,  at  the 
commencement  or  during  the  progress  of  a  trial,  to  make  such 
orders  as  may  be  necessary  to  secure  a  quiet  and  safe  one,  but  the 
facts  stated  by  the  court  in  this  case,  as  shown  by  the  record, 
that  the  prisoner  had  assaulted  a  person  in  court,  about  three 
months  before  the  term  at  which  he  was  tried,  would  hardly  au- 
thorize the  court  to  assume  that,  on  his  trial  for  life,  he  would 
be  guilty  of  similar  outrages.  There  must  be  some  reason,  based 
on  the  conduct  of  the  prisoner  at  the  time  of  the  trial,  to  author- 
ize so  important  a  right  to  be  forfeited.  When  the  court  allows 
a  ^^  prisoner  to  be  brought  before  a  jury  with  his  hands  chained 
in  irons,  and  refuses,  on  his  application,  or  that  of  his  counsel, 
to  order  their  removal,  the  jury  must  necessarily  conceive  a  prej- 
udice against  the  accused,  as  being  in  the  opinion  of  the  judges 
a  dangerous  man,  and  one  not  to  be  trusted,  even  under  the  sur- 
veillance of  officers.     Besides,  the  condition  of  the  prisoner  iii 
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shackles  may,  to  some  extent,  deprive  him  of  the  free  and  calm 
use  of  all  his  faculties." 

Section  22,  article  1,  of  our  constitution,  declares  that:  'In 
criminal  prosecutions  the  accused  shall  have  the  right  to  ap- 
pear and  defend  in  person."  The  right  here  declared  is  to  ap- 
pear with  the  use  of  not  only  his  mental  hut  his  physical  facul- 
ties unfettered,  and,  unless  some  impelling  necessity  demands 
the  restraint  of  a  prisoner  to  secure  the  safety  of  others  and  his 
own  custody,  the  binding  of  the  prisoner  in  irons  is  a  plain  vio- 
lation of  the  constitutional  guaranty.  When  the  witness  Bates 
was  manacled  to  Helen  and  kept  in  court  in  the  presence  of  the 
jury  against  the  protest  of  defendant,  defendant's  right  to  a 
fair  trial  was  impaired.  It  can  hardly  be  conceived  that  there 
was  any  necessity  for  this  incident  to  the  trial;  none  appears  in 
the  record:  1  Bishop's  Criminal  Procedure,  sec.  955;  Wharton's 
Criminal  Pleading  and  Practice,  sec.  540;  People  v.  Harrington, 
42  Cal.  165;  10  Am.  Eep.  296;  State  v.  Smith,  11  Or.  205. 

The  case  is  reversed. 

Scott,  C.  J.,  and  Dunbar,  Anders,  and  Gordon,  JJ.,  concur. 


TRIALf-CONTINUANCE  ON  ACCOUNT  OP  ABSENT  WIT- 
NESSES. To  entitle  a  party  to  the  postponement  of  a  trial  on  the 
ground  of  the  absence  of  witnesses,  three  things  are  necessary:  to 
Batisfy  the  coiirt  that  the  persons  are  material  witnesses,  to  show 
that  the  party  applying  has  been  guilty  of  no  laches  nor  neglect; 
to  satisfy  the  court  that  there  is  reasonable  expectation  of  his 
being  able  to  procure  their  attendance  at  the  future  time  to  which 
he  prays  the  trial  be  put  off:  Hyde  v.  State,  16  Tex.  445;  67  Am. 
Dec.  630,  and  note.  See  monographic  note  to  Stevenson  v.  Sher- 
wood, 74  Am.  Dec.  141-151. 

TRIAL— TRYING  PRISONER  IN  SHACKLES.— A  prisoner  Is  en- 
titled to  appear  for  trial,  upon  his  own  plea  of  not  guilty,  free  from 
all  manner  of  shackles  or  bonds,  unless  there  Is  danger  of  his  es- 
cape: People  V.  Harrington,  42  Cal.  165;  10  Am.  Rep.  296.  Com- 
pare Matthews  v.  State,  9  Lea,  128;  42  Am.  Rep.  667;  State  T.  Lewis, 
39  Kan.  260;  27  Am.  Rep.  113,  and  note. 


CoOK  V.  MOODT. 
[18  Washington,  114.] 

CORPORATIONS  —  INSOLVENCY—  PREPERBNCBS.— All 
property  of  an  Insolvent  corporation  Is  a  trust  fund  for  the  bene- 
fit of  all  Its  creditors. 

CORPORATIONS  —  INSOLVENCY  —  PREFERENCES.  —  A 
mortgage  executed  by  an  insolvent  corporation  to  a  creditor  with 
knowledge  of  such  Insolvency,  to  enable  the  corporation  to  con- 
tinue business  and  pay  its  debts  by  means  of  the  extension  of  time 
of  payment  thus  secured,  constitutes  a  preference  which  may  be 
avoided  by  either  prior  or  subsequent  creditors  of  such  corporation. 
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E.  C.  Million,  for  the  appellant. 
J.  K.  Chambers,  for  the  respondent. 

^^'^  SCOTT,  C.  J.  This  action  was  brought  in  the  nature  of 
a  creditor's  bill  to  wind  up  the  affairs  of  the  Belfast  Shingle 
Company,  a  corporation,  and  cancel  a  mortgage  on  its  property 
held  by  appellant,  on  the  ground  that  an  illegal  preference  had 
been  given  over  the  other  creditors  of  the  company,  and  resulted 
in  a  decree  adjudging  it  insolvent,  appointing  a  receiver  therefor, 
and  setting  aside  the  mortgage  and  sale  thereunder.  The  ap- 
peal is  taken  from  that  part  of  the  decree  holding  the  appellant's 
mortgage  invalid.  The  evidence  is  not  brought  here,  and  the 
contention  is,  that  the  decree  is  not  supported  by  the  findings. 

It  appears  from  the  facts  found  that  in  April,  1896,  said  com- 
pany was  indebted  to  various  creditors  in  about  nine  thousand 
one  hundred  dollars,  including  a  twelve  hundred  dollar  pur- 
chase price  mortgage  on  its  machinery.  At  that  time  the  mort- 
gage in  question  was  given  to  secure  the  payment  of  four  thou- 
sand eight  hundred  dollars  of  its  indebtedness,  which  amount 
of  claims  appellant  held  as  trustee  for  the  owners  thereof,  the 
officers  of  the  company  representing  at  the  time  to  appel- 
lant that  the  company  was  indebted  (outside  of  said  twelve 
hundred  dollars  mortgage  and  the  claims  secured  by  the 
mortgage  then  given)  in  only  the  sum  of  one  thousand  dollars, 
when  in  fact  such  indebtedness  was  much  more  than  that  as 
stated,  and  the  known  liabilities  of  the  company  then  exceeded 
its  assets,  of  which  fact  appellant  had  notice;  but  the  ofl&cers  of 
the  company  and  appellant  believed  that  by  extending  the  time 
of  payment  of  said  four  thousand  eight  hundred  dollars  for  one 
year  the  company  could  pay  its  other  debts  and  be  able  to  oper- 
ate its  mill  and  carry  on  its  business.  The  court  found  that  no 
fraud  was  intended  by  appellant  or  the  company,  but  also  found 
that  at  the  time  of  the  execution  of  said  mortgage  said  company 
^  *^  was  unable  to  pay  its  debts  in  the  ordinary  course  of  business 
affairs  and  was  insolvent,  and  would  have  been  compelled  to  shut 
down  its  mill  and  cease  doing  business  had  it  not  been  for  the 
execution  of  said  mortgage  and  the  obtaining  of  the  extension 
of  time  of  payment  of  the  indebtedness  thereby  attempted  to 
be  secured,  all  of  which  was  well  known  to  the  said  C.  S.  Moody. 
The  company  continued  to  operate  its  mill  until  ISTovember  15th 
following,  when  it  shut  down  and  has  not  done  business  since. 
On  December  14,  1896,  appellant  began  an  action  to  foreclose 
his  mortgage,  and,  there  being  no  defense  interposed,  he  by  de- 
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fault  took  a  decree  of  foreclosure,  and  had  an  order  of  sale  is- 
sued and  the  property  sold  at  public  auction,  he  being  the  pur- 
chaser. The  mortgage  covered  all  the  property  the  company 
owned.  The  company  was  indebted  to  the  respondent  at  the 
time  the  mortgage  was  given,  and  she  continued  in  its  employ 
for  some  months  thereafter.  Payments  were  made  to  her  from 
time  to  time,  but  at  no  time  did  the  aggregate  of  such  payments 
equal  the  amount  of  her  claim. 

Appellant  contends  that,  there  being  no  fraud  in  fact  attend- 
ing the  giving  of  the  mortgage,  and  as  he  had  foreclosed  it  and 
purchased  the  property  before  the  respondent's  suit  was  insti- 
tuted, the  decree  should  have  been  in  his  favor.  But  the  claims 
secured  by  his  mortgage  were  of  no  higher  standing  than  re- 
spondent's, nor,  for  aught  that  appears,  than  that  of  the  other 
unsecured  indebtedness.  Appellant  then  knew  that  the  com- 
pany was  insolvent,  and  its  property  was  a  trust  fund  for  the 
benefit  of  its  creditors.  The  mere  belief  that  the  company 
might  be  able  to  continue  its  business  and  pay  off  its  other  in- 
debtedness could  not  alter  the  legal  status  of  the  property  and 
entitle  these  antecedent  debts  attempted  to  be  secured  by  the 
mortgage  to  a  preference  payment,  in  view  of  the  fact  that  the 
respondent's  **''  action  was  promptly  commenced  after  the  fore- 
closure. Had  there  been  an  unreasonable  delay  in  this,  another 
question  might  be  presented.  As  it  is,  there  is  nothing  in  the 
case  to  take  it  out  of  the  general  rule,  holding  such  property  a 
trust  fund  for  the  benefit  of  all  the  creditors,  adopted  in  the 
numerous  cases  heretofore  decided  by  us. 

A  further  contention  is  made  to  the  effect  that  the  decree 
should  at  least  be  modified  to  the  extent  of  providing  that  only 
those  claims  in  existence  at  the  time  the  mortgage  was  executed 
should  be  entitled  to  be  placed  upon  the  same  basis  as  those  se- 
cured by  the  mortgage.  But  there  is  no  just  reason  for  mak- 
ing any  such  distinction  here.  The  appellant  was  willing  that 
the  company  should  continue  its  business,  knowing  its  insolvent 
condition,  and  the  further  indebtedness  incurred  in  so  continu- 
ing it  is  in  equity  as  much  entitled  to  payment  as  the  prior  claims. 
"While  the  subsequent  claimants  were  charged  with  notice  of 
the  mortgage  after  it  was  recorded,  they  had  as  much  right  to 
presume  that  the  company  could  eventually  pay  its  indebted- 
ness as  appellant  had. 

Affirmed. 

Eeavis  and  Dunbar,  JJ.,  concTir. 
Gordon,  J.,  dissents. 
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CORPORATIONS— INSOLYENCY—PEEFEEENCE  OF  CRED- 
ITOKS. — The  mere  insolvency  of  a  corporation  does  not  of  itself 
transform  its  assets  Into  a  trust  fund  for  the  equal  benefit  of  all  its 
creditors.  Where  a  corporation,  though  insolvent,  has  control  and 
possession  of  its  property,  it  may,  in  the  absence  of  fraud  or  statu- 
tory restriction,  prefer  a  bona  fide  creditor  by  a  deed  of  trust  on  ita 
property  or  by  a  mortgage,  sale,  assignment,  or  otherwise:  Mono- 
graphic note  to  Buck  v.  Eoss,  57  Am.  St.  Eep.  76,  77.  The  trust 
fund  doctrine,  as  approved  in  the  principal  case,  is  settled  by  a 
unanimity  of  authority:  Note  to  Sabin  v.  Columbia  Fuel  Co.,  42  Am. 
St.  Eep.  767.  See  Fowler  v.  Bell,  90  Tex.  150;  59  Am.  St  Rep.  788, 
and  note. 


Bank  op  British  Columbia  v.  Jeffs. 

[18  Washington,  135,] 

INTEEEST— EFFECT  OF  PAYMENT  OF  IN  ADVANCE.— 
If  a  creditor,  without  inadvertence  or  mistalie,  receives  a  payment 
of  interest  in  advance  on  a  note  of  his  debtor,  and  does  not  express- 
ly reserve  the  right  to  sue  before  the  expiration  of  the  period  for 
which  interest  is  taken,  a  contract  is  thereby  created  to  extend  the 
time  of  payment  during  the  period  for  which  the  interest  is  paid. 

INTEEEST— PAYMENT  OF  IN  ADVANCE— FOEBEAE- 
ANCE  TO  SUE.— A  contract  to  forbear  to  sue,  arising  from  the  pay- 
ment and  acceptance  of  interest  in  advance,  is  not  avoided  by  the 
fact  that  It  had  been  the  custom  of  the  debtor  to  pay  interest  from 
month  to  month,  sometimes  in  advance  and  sometimes  not,  and 
that  at  the  time  of  the  payment  in  dispute  there  had  been  no  re- 
quest for  an  extension  of  time  by  the  debtor,  nor  reservation  by  the 
creditor  of  the  right  to  sue. 

Burke,  Sliepard  &  McGilvra  and  H.  B.  Huntley,  for  the  ap- 
pellant. 

T.  B.  Hardin  and  P.  P.  Ferry,  for  the  respondent. 

*^''  GORDON,  J.  This  is  a  second  appeal.  The  case  is  fully 
stated  in  Bank  of  British  Columbia  v.  Jeffs,  15  Wash.  230.  The 
present  appeal  is  from  an  order,  made  on  motion  of  the  defend- 
ant at  the  close  of  the  trial,  discharging  the  jury  and  directing 
judgment  for  the  defendant.  The  law  of  the  case  was  stated  on 
the  former  appeal. as  follows:  "Where  a  creditor,  without  inad- 
Tertence  or  mistake,  receives  a  payment  of  interest  in  advance 
on  the  note  of  a  debtor,  and  does  not  expressly  reserve  the  right 
to  sue  before  the  expiration  of  the  period  for  which  interest  ia 
taken,  there  is  a  contract  created  to  extend  the  time  of  payment 
during  the  period  for  which  the  interest  is  paid."  We  think 
the  question  involved  in  this  appeal  falls  within  the  rule  above 
announced.' 

The  testimony  on  the  part  of  appellant  at  the  trial  tended  to 
show  that  at  the  time  interest  was  received  upon  the  note  in 
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suit  there  was  no  request  made  for  an  extension,  that  there  was 
no  conversation  upon  the  subject,  that  it  had  been  the  custom  of 
the  defendant  Alvord  to  pay  interest  upon  the  note  from  month 
to  month,  that  in  some  instances  payment  of  such  interest  was 
not  made  until  a  day  or  more  after  the  end  of  the  month,  and 
that  such  interest  payments  were  always  made  by  check  upon  ap- 
pellant's bank,  in  which  Alvord  had  a  personal  account.  Some- 
times checks  for  such  payments  were  mailed  to  the  bank,  and  at 
other  times  presented  at  the  counter. 

On  May  24,  1893,  Alvord  made  his  check  in  favor  of  the  bank 
for  eighty-six  dollars  and  seventy  cents,  the  check  containing 
upon  its  face  this  indorsem«nt:  "On  account  of  interest  for  the 
month  of  May,  1893."  On  the  same  day  it  was  received,  stamp- 
ed "Paid,"  the  amount  charged  to  the  account  of  Alvord,  and 
the  note  indorsed:  "Interest  paid  to  May  31st,  1893."  Wheth- 
er this  particular  check  was  presented  at  the  counter  *^®  of  the 
bank  or  received  in  the  course  of  mail  does  not  appear  from  the 
evidence.  None  of  the  witnesses  for  the  bank  had  any  personal 
recollection  on  the  subject.  The  only  question,  therefore,  for 
our  consideration  is  whether  the  contract  for  extension,  which 
the  law  implied  from  the  fact  that  interest  in  advance  was  paid 
and  received,  was  overcome  by  the  proof  already  referred  to.  It 
is  appellant's  contention  that  the  payment  of  interest  in  ad- 
vance created  at  most  a  mere  presumption,  and  was  in  itself 
merely  prima  facie  evidence  of  an  agreement  to  extend,  which 
is  overcome  in  the  present  case  by  the  proof  of  the  silence  of  the 
parties,  the  absence  of  any  request  for  extension  and  the  course 
of  dealing  between  the  parties.  With  this  contention  we  are 
unable  to  agree. 

It  is  not  made  to  appear  in  any  way  by  the  evidence  in  this 
cause  that  the  interest  was  received  by  the  bank  through  any 
mistake.  The  check  upon  its  face  stated  the  purpose  for  which 
the  money  was  to  be  applied,  viz.,  for  interest  for  the  month 
of  May;  nor  is  the  purpose  for  which  the  bank  received  the 
payment  left  uncertain  by  the  proof.  It  is  not  reasonable  to 
suppose  that  the  maker  thought  he  could  be  sued  upon  the  note 
during  the  period  for  which  his  interest  was  paid  in  advance. 
Nor  is  it  to  be  supposed  that  the  bank  considered  that  it  might 
maintain  an  action  until  the  expiration  of  the  period  for  which 
it  had  received  the  interest. 

In  Crosby  v.  Wyatt,  10  K  H.  318,  the  court  say:  "Where 
on  individual  pays  interest  upon  a  note  in  advance,  he  does  so 
for  the  purpose  of  procuring  delay;  and  it  is  believed  that  it  is 
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generally  understood  between  the  parties,  unless  these  is  some 
express  reservation,  that  the  creditor  has  no  right  to  call  for  the 
principal,  until  the  expiration  of  the  time The  pay- 
ment of  the  interest  is  the  consideration  of  such  an  agreement, 
implied  from  the  transaction  itself,  if  not  distinctly  expressed. 
The  sum  ^^^  received  is  a  payment,  not  of  a  part  of  the  princi- 
pal, or  generally,  but,  specially,  of  interest,  for  a  certain  period. 
And  why  is  this  payment  made?  Clearly  to  obtain  the  delay, 
and  for  nothing  else.  The  very  idea  of  a  payment  of  interest  in 
advance  presupposes  that  delay  of  payment  of  the  principal  is 
to  be  given  for  the  time.  The  interest  thus  paid  is  not  expected 
to  be  applied  afterward  to  the  principal,  or  paid  back  on  any  con- 
tingency, unless  there  is  some  agreement  of  the  parties  to  that 
effect.  Nor  are  we  aware  of  any  principle  upon  which  the  mak- 
er, after  such  a  paj^ment  of  interest  in  advance  could  before  the 
expiration  of  the  time,  on  offering  to  pay  the  balance,  require 
the  creditor  to  apply  any  portion  of  the  interest  so  paid,  in  dis- 
charge of  the  principal The  general  rule,  of  course, 

does  not  apply  where,  on  the  payment  of  interest  in  advance, 
liberty  to  sue  is  reserved." 

Upon  similar  facts  in  Wakefield  Bank  v.  Truesdell,  55  Barb. 
604,  Justice  Foster,  speaking  for  the  supreme  court  of  New 
York,  says:  "He  [the  cashier  of  the  bank]  should  have  declined 
to  receive  the  interest  at  all,  or  have  informed  Thompson  that 
he  should  reserve  the  right  to  collect  the  note  at  any  time.  He, 
however,  took  the  money  and  indorsed  it  as  interest  on  the  note; 
not  as  principal,  nor  generally,  but  as  interest  up  to  the  26th 
of  February,  1856.  And  is  it  not  clear  that  he  intended  to  wait 
till  that  time  for  the  principal?" 

In  Woodburn  v.  Carter,  50  Ind.  376,  it  is  said:  "The  inference 
is  irresistible  that  where  a  creditor  receives  a  payment  of  interest 
in  advance  on  his  note  from  the  debtor,  there  is  a  contract  to  ex- 
tend the  time  of  payment  during  the  period  for  which  the  in- 
terest is  paid." 

The  case  of  Preston  v.  Henning,  6  Bush,  557,  presents  facts 
very  similar  to  those  in  the  present  case.  In  that  case  the  holder 
of  the  note,  in  receiving  the  interest,  gave  a  receipt  for  it  as  gen- 
eral payment.  The  court  say:  ^^^  "Although  it  appears  from 
the  testimony  of  Speed  that  he  did  not  intend  in  accepting  it  to 
release  the  appellant,  and  that  he  gave  the  credit  and  receipt  for 
it  as  a  general  payment,  under  the  advice  of  his  counsel,  in  or- 
der that  the  transaction  might  not  have  that  legal  effect,  he,  in 
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fact,  received  the  money  as  interest  paid  in  advance;  .... 
while,  therefore,  it  appears  that  the  appellees  did  not  intend 
that  their  receipt  of  the  three  hundred  dollars,  nor  any  of  the 
other  payments,  should  have  the  legal  effect  of  releasing  the 
appellant,  we  cannot  resist  the  conclusion  that  all  the  payments 
made  were  of  interest  in  advance;  and  it  is  equally  clear  that 
these  payments  were  made  by  John  Preston  in  consideration  of 
forbearance  which,  if  not  expressly  promised,  it  was  understood 

by  him  would  be  given The  prepayments  of  interest 

being  made  as  the  price  of  indulgence,  and  received  by  the  ap- 
pellees with  knowledge  of  that  fact,  and  without  notice  to  the 
payer  that  the  forbearance  thus  paid  for  would  not  be  given, 
they  were  bound  by  an  implied  promise  to  forbear  to  sue  until 
the  expiration  of  the  time  for  which  the  interest  was  paid." 

In  People's  Bank  v,  Pearsons,  30  Vt.  711,  the  supreme  court 
of  "Vermont  sayr  "To  the  question.  Why  was  this  interest  paid  in 
advance?  there  can  be  but  one  reply.  It  was  to  obtain  the  de- 
lay, and  for  nothing  else,  and  the  payment  of  interest  in  ad- 
vance necessarily  presupposes  that  a  delay  of  payment  of  the 
principal  for  the  time  is  to  be  given." 

In  Hamilton  v.  Winterrowd,  43  Ind.  393,  it  is  said:  "The  pay- 
ment of  interest  in  advance  by  a  debtor  to  the  creditor,  the  lat- 
ter receiving  it  as  such,  implies  an  agreement  for  forbearance 
during  the  time  for  which  such  interest  is  paid,  unless  there  is 
some  agreement  or  understanding  to  the  contrary." 

In  the  present  case,  no  part  of  the  sum  paid  was  intended  to  be 
applied  on  the  principal — no  part  of  it  was  so  applied — it  was 
accepted  by  the  appellant  as  interest  to  a  future  date,  so  indorsed 
on  the  note,  and  there  is  not  a  word  or  line  **^  of  testimony  in- 
dicating that  the  right  to  sue  or  otherwise  enforce  payment  prior 
to  the  expiration  of  the  time  for  which  interest  had  been  re- 
ceived was  reserved  by  the  bank.  The  present  case  may  be,  end 
we  think  is,  an  extreme  one.  The  prepayment  was  for  a  period 
of  six  days  only,  but  that  can  make  no  difference;  it  rests  on 
principle,  and  the  result  is  the  same,  whether  the  extension  is  for 
a  day  or  a  year.  It  was  argued  by  the  very  able  and  distinguish- 
ed counsel  for  appellant,  both  at  the  bar  and  in  the  brief,  that 
the  receipt  of  the  interest  was  merely  prima  facie  evidence  of  a 
contract  to  extend,  which  may  be  overcome  by  the  circumstances 
surrounding  the  cause.  But  to  hold  that  the  mere  silence  of 
the  parties,  the  absence  of  any  request  to  extend,  and  the  like, 
are  circumstances  which  overthrow  the  presumption,  would  be 
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equivalent  to  holding  that  the  prima  facie  case  must  fail  unless 
proof  is  made  of  an  express  agreement  to  extend. 
The  judgment  appealed  from  will  be  affirmed. 

Scott,  C.  J.,  and  Dunbar,  Anders,  and  Eeavis,  JJ.,  concur. 


INTEREST— PREPAYMENT-FORBEARANCE  TO  SUE.— The 
taking  of  interest  in  advance  on  a  note  is,  in  tlie  absence  of  anv 
agreement  to  tlie  contrary,  prima  facie  evidence  of  an  agreement 
to  forbear  collection  of  tlie  note  during  the  period  for  which  in- 
terest has  been  paid:  Skelly  v.  Bristol  Sav.  Bank,  63  Conn.  83;  38 
Am.  St.  Rep.  340.  But  the  cases  in  which  payments  of  either  prin- 
cipal or  interest  have  been  made  before  they  were  due  are  compara- 
tively few,  unless  there  has  been  an  express  stipulation  by  which 
the  debtor  was  to  derive  some  special  benefit:  Monographic  note  to 
Hart  T.  Dorman,  50  Am.  Dee.  289. 


Shuey  v.  Adaib. 

[18  Washington,  188.] 

AGENCY  —  UNDISCLOSED  PRINCIPAL  —  PAROL  EVI- 
DENCE TO  ESTABLISH  AGENCY.— A  maker  of  a  note,  with 
nothing  on  its  face  to  disclose  that  he  is  an  agent  cannot,  when  sued 
thereon,  introduce  parol  evidence  to  exonerate  himself  from  liabil- 
ity by  showing  that  in  executing  the  note  he  acted  only  as  agent 
and  signed  it  under  an  agreement  with  the  payee  that  the  prin- 
cipal alone  should  be  bound. 

AGENCY— UNDISCLOSED  PRINCIPAD-PARTIES.— The 
sole  maker  of  a  note,  with  nothing  on  its  face  disclosing  his  agency, 
is  not  entitled,  when  sued  thereon,  to  have  his  alleged  principal 
made  a  party  defendant  on  the  ground  that  he  signed  the  note  as  an 
agent  only. 

NEGOTIABLE  INSTRUMENTS  —  SUBSTITUTION  OP 
NOTE  AS  DEFENSE.— The  maker  of  a  note  is  not  released  from 
liability  thereon  by  an  agreement,  made  after  its  maturity,  between 
the  payee  and  a  third  person  for  the  substitution  of  the  latter's 
note  for  it,  M'hen  such  agreement  is  without  consideration  and  re- 
mains unexecuted. 

NEGOTIABLE  INSTRUMENTS— PLEADING.— The  plea  of 
a  maker  of  a  note  that  its  execution  is  without  consideration  is  In- 
sufficient, when  such  defense  can  only  be  established  by  parol  evi- 
dence showing  that  such  maker  executed  the  note  as  agent. 

McCutcheon  &  Gilliam,  for  the  appellant. 

Clise  &  King,  for  the  respondent. 

i8»  DUNBAE,  J.    The  appellant  executed  to  the  Seattle  Sav- 
ings Bank  the  following  note: 
"$2000.00.  Seattle,  Wash.,  May  6th,  1893. 

"One  year  after  date,  without  grace,  for  value  received,  I 
promise  to  pay  to  the  order  of  the  Seattle  Savings  Bank,  at  the 
banking-house  of  said  bank,  in  the  city  of  Seattle,  the  sum  of 
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two  thousand  dollars,  with  interest  at  the  rate  of  ten  per  cent  per 
annum  payable  semi-annually  from  date  hereof  until  paid.  And 
if  suit  shall  be  commenced  for  the  recovery  of  any  amount  due 
upon  this  note,  I  agree  to  pay  an  attorney's  fee  of  fifty  dollars. 
"No.  230.  GEO.  B.  ADAIE, 

"Due  May  6th,  1893.  P.  0.  Address,  City." 

This  note  was  discounted  by  the  bank  to  Ballard,  Einehart, 
Holmes,  and  Robertson,  and  the  proceeds  thereof,  the  sum  of 
two  thousand  dollars,  was  paid  by  the  bank  to  the  above-named 
parties.  In  course  of  time,  after  the  maturity  of  the  note,  the 
bank  sued  the  appellant,  the  maker  of  the  note.  The  essential 
parts  of  the  amended  answer  were  as  follows: 

"3.  That  at  the  time  said  note  was  so  discounted  as  aforesaid, 
and  in  consideration  thereof,  and  of  the  payment  of  the  said  pro- 
ceeds to  them,  said  Ballard,  Einehart,  Holmes,  and  Eobertson 
agreed  to  and  with  said  bank  and  this  defendant  that  they,  the 
said  Ballard,  Einehart,  Holmes,  and  Eobertson,  would,  within 
a  few  days  thereafter,  take  up  the  said  note  and  pay  the  amount 
thereof  to  said  bank. 

100  «4_  That  at  and  before  the  discount  of  said  note  as  afore- 
said, said  bank  well  knew  that  the  same  was  made  and  executed 
by  the  defendant  so  as  aforesaid  for  and  in  behalf  of  said  Bal- 
lard, Einehart,  Holmes,  and  Eobertson,  and  not  otherwise,  and 
that  the  proceeds  thereof  were  to  be  used  by,  and  for  the  sole 
benefit  of  the  said  Ballard,  Einehart,  Holmes,  and  Eobertson, 
and  that  it  was  discounting  the  same  for,  and  for  the  sole  bene- 
fit of,  the  said  Ballard,  Einehart,  Holmes,  and  Eobertson,  and 
the  said  defendant  received  no  part  of  the  consideration  thereof. 
And  the  said  bank  then  and  there  agreed  to  and  with  defendant 
and  said  Ballard,  Einehart,  Holmes,  and  Eobertson  that  it,  the 
said  bank,  would  look  to  the  said  Ballard,  Einehart,  Holmes, 
and  Eobertson  for  the  payment  of  said  note,  and  that  this  de- 
fendant should  never  at  any  time  be  held  by  said  bank  liable 
upon  or  for  the  note  so  made  by  him  as  aforesaid  nor  be  called 
upon  to  pay  the  same.  And  the  said  bank,  pursuant  to  said 
agreement,  has  never  asked  said  defendant  to  pay  said  note  or 
any  part  thereof,  but  on  the  contrary  has  at  all  times  held  the 
Baid  Ballard,  Einehart,  Holmes,  and  Eobertson  liable  and  respon- 
sible to  it  to  pay  the  same  pursuant  to  the  said  agreement  so 
made  as  aforesaid  when  said  note  was  discounted  by  it. 

"5.  That  there  was  no  other  consideration  for  the  note  upon 
which  this  action  is  brought,  and  no  part  thereof  was  received 
by  defendant  or  any  other  person  for   him,  as  is  hereinabove 
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stated,  all  of  which  was  well  known  to  said  bank  at  and  before 
it  discounted  said  note. 

"6.  Defendant,  further  answering,  says,  that  since  he  so  made 
and  executed  said  note  he  has  frequently  demanded  of  said  Bal- 
lard, Einehart,  Holmes,  and  Robertson,  that  they  pay  and  take 
up  the  said  note  so  made  by  the  defendant  as  aforesaid,  and  that 
they  frequently  promised  him  they  would  do  so,  but  have  neg- 
lected to  carry  out  their  said  promise  and  agreement  to  and 
with  defendant  and  said  bank. 

itti  afj-  Defendant,  further  answering,  says  that  about  two 
years  after  said  bank  had  so  discounted  said  note  as  aforesaid,  it, 
said  bank,  entered  into  an  agreement  to  and  with  the  said  Bal- 
lard, Einehart,  Holmes,  and  Eobertson  that  it  would  accept  the 
note  of  said  Ballard,  Einehart,  Holmes,  and  Robertson  for  the 
amount  of  and  in  place  of  the  said  note  so  discounted  by  it  for 
the  said  Ballard,  Einehart,  Holmes,  and  Eobertson  as  aforesaid, 
and  that  the  said  Ballard,  Einehart,  Holmes,  and  Eobertson 
thereupon  agreed  to  and  with  said  bank  that  they  would  make, 
execute  and  deliver  to  said  bank  their  note  for  the  said  amount 
and  take  up  and  deliver  to  defendant  said  note  so  discounted  for 
them.'* 

The  plaintiff  interposed  a  general  demurrer  to  the  said 
affirmative  defense,  which  demurrer  was  sustained  by  the  court. 
Appellant,  standing  upon  his  answer,  moved  the  court  for  an 
order  to  bring  in  the  said  Ballard,  Einehart,  Holmes,  and  Rob- 
ertson as  necessary  and  proper  parties  to  this  action,  which  mo- 
tion was  overruled  by  the  court,  and  judgment  was  entered,  as 
prayed,  for  plaintiff  and  against  defendant.  From  such  judg- 
ment an  appeal  is  taken  to  this  court. 

So  that  it  will  be  seen  that  this  case  involves  the  question 
whether  an  agent  who  executes  a  promissory  note  for  his  prin- 
cipal can  introduce  parol  evidence  to  exonerate  himself  from 
responsibility;  for  it  may  be  conceded  that  paragraph  4  of  the 
answer  is  sufficient  to  raise  this  question. 

It  is  contended  by  the  appellant  that  the  authorities  sustain 
this  rule,  while  the  respondent  contends  that  the  case  falls 
squarely  within  the  rule  that  the  terms  of  a  written  contract 
cannot  be  contradicted  by  parol  evidence.  Many  cases  have  been 
cited  by  the  counsel  for  appellant,  all  of  which  we  have  care- 
fully examined,  and  it  must  be  said  that  upon  this  important 
question  there  is  at  least  an  apparent  conflict  of  authority,  and 
the  expressions  of  different  courts  *®*  are  somewhat  bewilder- 
ing. But  while  there  were  expressions  used  bj  the  courts  in 
AM.  St.  RIP.,  Vol.  LXin.-«« 
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eome  of  fhe  cases  cited  by  the  appellant  which  would  seem  to 
sustain  his  contentions,  yet,  when  the  case  itself  is  examined, 
the  decision  in  most  of  them  will  be  found  to  be  based  upon  a 
state  of  facts  unlike  the  state  of  facts  disclosed  by  the  answer  in 
this  case;  and  most  of  them  fall  within  one  of  the  three  following 
principles,  which  seem  to  be  well  established,  yiz:  1.  Where  the 
check  or  order  drawn  by  the  agent  discloses  the  principal;  2. 
Where  there  is  enough  on  the  face  of  the  written  instrument  to 
render  it  doubtful  whether  it  was  the  intention  to  bind  the  agent 
or  the  principal;  and  3.  Where  the  instrument  was  to  be  deliv- 
ered upon  the  taking  effect  of  some  future  stipulated  condition, 
and  it  has  been  delivered  before  such  condition  is  performed. 
In  each  case  parol  evidence  is  admissible  to  show  the  actual  con- 
tract; as,  for  instance,  the  first  case  cited  by  appellant,  viz., 
Brockway  v.  Allen,  17  Wend.  40,  a  case  which  has  been  cited  by 
many  of  the  subsequent  cases,  falls  within  the  first  rule  announc- 
ed. A  note  was  given  by  the  trustees  of  the  First  Baptist  Church 
and  Society  of  the  village  of  Brockport.  This  society  was  in- 
debted to  the  plaintiff  for  materials  furnished  to  the  society, 
and  on  account  of  such  indebtedness  the  note  was  executed.  The 
trustees  signed  the  note  individually,  adding  "Trustees  of  Bap- 
tist Society."  In  that  case  it  was  held  by  the  supreme  court  of 
New  York  that  the  principal  was  bound  and  not  the  agent;  But 
the  court  gives  as  the  reason  of  its  decision  that  the  fact  of  the 
agency  substantially  appeared  on  the  face  of  the  note. 

In  Whitney  v.  Wyman,  101  U.  S.  392,  there  are  some  expres- 
sions, as  we  have  before  indicated,  used  by  the  court,  which,  if 
applied  to  the  general  proposition,  would  support  appellant's  con- 
tention; as  for  instance,  that  the  question  is  always  one  of  intent, 
and  the  court,  being  untrammeled  ^^^  by  any  other  considera- 
tion, is  bound  to  give  it  effect.  It  is  also  sai"d:  "The  intent  de- 
veloped is  alone  material,  and  when  that  is  ascertained  it  is  con- 
clusive. Where  the  principal  is  disclosed,  and  the  agent  ia 
known  to  be  acting  as  such,  the  latter  cannot  be  made  personally 
liable  unless  he  agreed  to  be  so." 

The  whole  case,  however,  shows  that  the  order  for  machinery 
plainly  indicated  that  the  same  was  ordered  for  the  use  and  Bene- 
fit of  the  company,  the  Prudential  Grand  Haven  Fruit  Basket 
Company.  As  in  the  case  above  mentioned,  the  agent's  name 
alone  was  signed  to  the  order,  but  to  it  was  added  "Prudential 
Committee  Grand  Haven  Fruit  Basket  Company."  And  while 
it  is  true  that  these  words  are  merely  descriptio  personarum, 
yet  it  brought  the  case  within  the  rule  announced  above,  that 
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there  was  sufficient  on  the  face  of  the  order  to  disclose  the  prin- 
cipal, or  at  least  to  render  ambiguous  the  meaning  of  the  order 
60  far  as  the  responsibility  was  concerned. 

In  Hill  V.  Ely,  9  Am.  Dee.  376,  the  syllabus  of  the  case  was  as 
follows:  "In  an  action  by  an  indorsee  against  the  indorser  of  a 
note  in  blank,  parol  evidence  is  admissible  to  show  that  at  the 
time  of  the  indorsement  the  indorsee  agreed  that  he  would  not 
have  recourse  upon  it  against  the  indorser;  and  that  the  note  so 
indorsed  was  delivered  upon  that  express  condition," 

The  court  in  its  opinion  says:  "The  notes  of  Jabez  Lamb 
were  drawn  in  favor  of  William  Hill,  and  by  him  handed  to 
Elisha  Ely,  without  indorsement.  Elisha  Ely  then  said,'Hill, 
you  must  indorse  these  notes,'  to  which  Hill  replied,  'That  is  not 
our  understanding.'  Elisha  Ely  rejoined,  *They  are  made  pay- 
able to  you;  how  will  you  convey  them  to  me?  You  must  in- 
dorse them  in  order  that  I  may  collect  them.*  William  Hill 
then  ^^^  said,  'I  indorse  them,  but  remember,  I  am  not  to  be  held 
responsible  for  the  payment  by  this  indorsement';  and  Elisha 
Ely  accepted  the  notes  on  that  condition." 

This  case  was  especially  decided  by  the  court  on  the  ground 
of  actual  fraud,  and,  as  will  be  readily  perceived  from  the  state- 
ment given  by  the  court,  the  transaction  was  actually  fraudu- 
lent; and  as  a  matter  of  course  the  defense  of  fraud  or  mistake 
is  always  available. 

The  case  of  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat. 
326,  was  a  case  where  there  was  an  ambiguity  on  the  face  of  the 
instrument,  which  was  a  check,  and  which  falls  within  the  sec- 
ond rule,  supra.  The  court,  after  arguing  this  case,  says:  "But 
it  is  enough  for  the  purposes  of  the  defendant  to  establish  that 
there  existed,  on  the  face  of  the  paper,  circumstances  from  which 
it  might  reasonably  be  inferred  that  it  was  either  one  or  the  other," 
having  reference  to  the  question  whether  it  was  the  check  of  the 
party  who  signed  or  whether  the  check  was  given  for  the  bene- 
fit of  the  bank. 

Michels  v.  Olmstead,  14  Fed,  Eep.  219,  is  another  case  where 
the  want  of  the  happening  of  some  future  condition  provided 
for  was  pleaded  in  exoneration  of  the  agent.  In  this  case,  the 
agreement  stipulated  for  machinery  to  be  furnished  by  the  plain- 
tiff to  the  defendant  at  specified  prices,  and  the  defense  wa^ 
that  it  was  the  understanding  at  the  time  the  contract  was  made 
that  the  defendant,  who  had  signed  the  contract,  was  not  to  be 
held  liable  personally  in  the  event  the  corporation,  for  which  the 
machinery  was  ordered,  was  not  formed;  but  the  court  recog- 
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nized  and  stated  the  principle  that:  "The  contract  read  in  evi- 
dence must  be  taken  to  set  out  the  whole  of  the  agreements  of 
the  parties,  and  no  change  of  it  can  be  made  by  verbal  testimony, 
unless  the  instrument  itself  shows  on  its  face  that  certain  mat- 
ters pertaining  to  it  '^*  are  left  undetermined,  and,  when  this 
is  the  case,  testimony  may  be  admitted  to  complete  the  con- 
tract, so  to  speak." 

But  that  is  an  entirely  different  proposition  from  the  one  at 
bar,  where  the  conditions  of  the  contract  are  absolutely  and  plain- 
ly disputed,  and  one  defendant  is  sought  to  be  substituted  for 
another  without  any  future  conditions  agreed  upon  not  having 
been  complied  with,  and  without  any  indication  or  ambiguity  on 
the  face  of  the  note  as  to  who  the  actual  payor  was. 

The  next  case  cited,  Dix  v.  Akers,  30  Ind.  431,  we  think  has 
no  bearing  on  the  subject  in  controversy,  and  the  same  might  be 
said  of  Eawlings  v.  Fuller,  31  Ind.  255.  It  simply  decides  that: 
*'One  who  contracts  merely  as  the  agent  of  another,  and  has  no 
personal  interest  in  the  contract,  is  not  the  trustee  of  an  express 
trust  within  the  meaning  of  the  statute,  and  cannot,  under  the 
code,  sue  on  such  contract  in  his  own  name." 

There  was  no  promise  to  pay  the  rent  here  to  Fuller,  and  no 
claim  of  title  whatever  in  Fuller  to  the  property,  and  the  com- 
plaint expressly  stated  that  the  property  belonged  to  Sarah 
Floyd. 

Small  v.  Smith,  1  Denio,  583,  is  another  case  of  fraud,  where 
a  note  was  indorsed  under  an  agreement  that  it  shoidd  not  be 
deposited  until  a  future  condition  had  been  complied  with.  And 
the  court  especially  found  that  it  was  clear  that  the  note  was 
delivered  in  violation  of  the  agreement  on  which  it  had  been 
indorsed  by  the  defendant. 

The  case  of  Kost  v.  Bender,  26  Mich.  515,  simply  decides  that: 
"The  general  rule,  that  a  purchaser  from  a  bona  fide  holder  of 
negotiable  paper,  takes  with  it  all  the  rights  of  such  holder, 
whether  he  has  notice  of  any  infirmity,  as  between  the  original 
parties  or  not,  is  subject  to  the  exception  that,  when  the  payee 
becomes  such  purchaser,  he  takes  it  *®*  subject  to  all  equities 
and  defenses  originally  existing  against  it." 

We  do  not  think  that  the  citation  from  Eandolph  on  Com- 
mercial Paper,  section  1875  et  seq.,  states  the  rule  contended  for 
by  the  appellant,  although  it  is  somewhat  difficult  to  determine 
what  theauthor's  views  are  on  this  particularpoint.  In  substance, 
the  announcement  is,  that  the  general  doctrine  is  now  that  where 
the  purchaser  takes  a  general  bill  or  note  with  notice,  he  is  sub* 
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ject  to  defense  like  the  payee;  thus,  the  maker  may  set  up 
against  such  holder  that  he  had  retired  from  the  partnership 
before  the  firm  note  was  delivered;  or  that  the  note  was  given 
especially  on  condition  of  another  surety  being  added,  a  propo- 
eition  which  we  have  discussed  above;  or  that  the  consideration 
was  illegal;  or  on  conditions  as  to  purchase  of  goods  or  other 
consideration;  or  he  may  show  that  the  note  was  obtained  by 
fraud,  or  he  could  show  that  it  was  for  accommodation  for  a  par- 
ticular purpose,  which  had  failed  or  been  disregarded;  or  that 
the  accommodated  party  had  fraudulently  diverted  the  paper; 
but  the  announcement  is  made  that  the  mere  fact  of  its  being 
accommodation  paper  constitutes  no  defense,  even  against  a  par- 
ty with  notice.  While  the  note  in  question,  according  to  the 
answer,  is  not  technically  accommodation  paper,  not  being  made 
for  the  benefit  of  the  payee,  it  was  really  for  the  accommodation 
of  Ballard,  Einehart,  Holmes,  and  Kobertson,  and  the  same  rea- 
sons, it  seems  to  us,  would  apply  for  making  the  fact  of  its  be- 
ing drawn  for  the  accommodation  of  the  parties  mentioned  above 
no  defense,  even  against  a  party  with  notice,  as,  for  instance, 
the  payee  in  this  case. 

Edwards  on  Notes  and  Bills,  page  316,  is  not  very  definite  on 
this  subject,  but  what  is  said  we  think  must  be  construed  rather 
against  the  contention  of  the  appellant. 

^^"^  Murray  v.  Eeed,  17  "Wash.  1,  simply  decided  that:  '^iVhere 
a  note  is  executed  with  an  agreement  that  a  new  one  shall  be  sub- 
stituted when  the  exact  amount  of  the  debt  is  ascertained,  a 
subsequent  delivery  of  the  new  note  to  the  payee  renders  the  orig- 
inal note  unenforceable  in  the  hands  of  one  who  purchased  the 
same  after  maturity  with  notice  of  the  agreement":  Citing  3  Ean- 
dall  on  Commercial  Paper;  Small  v.  Smith,  1  Denio,  583.  This 
is  simply  the  announcement  of  the  admitted  doctrine  that  one 
who  purchases  a  note  after  its  maturity  takes  it  subject  to  any 
equities  which  really  existed  in  its  favor.  We  can  scarcely  see 
what  application  it  has  to  the  case  at  bar. 

Merchants'  Exchange  Bank  v.  Luckow,  37  Minn.  542,  is  not 
in  point  on  the  question  under  discussion,  but  was  probably  cited 
to  support  the  next  proposition,  viz.,  that  the  receiver  in  this  case 
stood  in  no  different  relation  to  the  appellant  than  did  the  bank, 
a  proposition  which  is,  we  think,  indisputable. 

The  case  of  Metcalf  v.  Williams,  104  U.  S.  93,  is  another  case 
where  the  instrument  upon  its  face  was  ambiguous  as  to  who  was 
the  actual  payee,  and  it  was  decided  by  the  court  on  that  proposi- 
tion, and  the  court  cites  the  case  of  Kean  v.  Davis,  21  N.  J.  L. 
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683,  47  Am.  Dec.  182,  in  regard  to  which  case  it  says:  "The  court 
of  errors  and  appeals  of  New  Jersey,  in  an  elaborate  opinion  by 
Chief  Justice  Green,  decided  that  parol  proof  was  admissible  to 
show  that  the  bill  was  the  bill  of  the  company,  and  not  of  the 
defendant  individually;  and  held  that,  although  where  a  written 
instrument  is  not  ambiguous  or  uncertain  on  its  face,  parol  proof 
cannot  be  resorted  to  to  show  what  was  the  real  intention  of  the 
parties;  yet,  that  in  cases  of  ambiguity  on  the  face  of  the  instru- 
ment, as  in  that  case,  it  might  be  introduced  to  explain  ^®®  which 
of  two  doubtful  constructions  was  the  intent  of  the  parties." 

Merchants'  Exchange  Bank  v.  Luckow,  37  Minn.  542,  is  an- 
other case  where  the  defense  was  that  the  written  instrument  was 
to  become  operative  only  on  the  happening  of  some  contingent 
future  event,  as  on  its  being  signed  by  some  other  person,  and 
falls  within  the  rule  above  mentioned;  and  cites  Michels  v.  01m- 
Btead,  14  Fed,  Eep.  219,  deciding  that:  "It  is  always  admissible 
to  show  by  parol  that  a  document  was  conditioned  on  an  event 
that  never  occurred."    Nothing  else  is  decided  in  this  case. 

The  case  that  most  nearly  sustains  the  construction  claimed 
by  appellant  is  a  Pennsylvania  case:  Eoberts  v.  Austin,  6  Whart. 
313;  and  it  may  here  be  said  that  the  Pennsylvania  cases  are  gen- 
erally quoted  as  sustaining  the  doctrine  that  parol  evidence  may 
be  introduced  to  release  a  payor  of  the  responsibility  of  payment 
where  it  can  be  shown  that  he  signed  as  agent  with  the  knowledge 
of  the  payee,  but  we  think  these  cases,  as  we  shall  hereafter  show, 
have  been  misunderstood.  In  this  case  the  defendant  gave  the 
following  note: 
"Dolls.  137.50.  Kensington,  Philada.,  October  Ist,  1836. 

"Four  months  after  date,  pay  to  the  order  of  Mr.  Charles  B. 
Austin,  agent  of  the  Union  Glass  Works,  one  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  for  value  received,  and  charge  the 
same  to  the  account  of,  yours,  &c.,  Wm.  Eoberts,  Jr. 

"Mr.  Eichard  Jukes,  Newark,  N.  J." 

Across  the  face  was  written,  "Accepted,  for  Eichard  Jukes, 
Eichard  Jukes,  Jr."  Indorsed,  "Chas.  B.  Austin,  agt.  Union 
Glass  Works."  The  affidavit  of  defense  showed  that  the  payor 
was  the  agent  for  Eichard  Jukes,  and  purchased  ^^®  merchandise 
for  which  this  note  was  given,  that  the  name  of  the  principal 
was  disclosed  to  the  plaintiff  before  the  time  of  said  purchase, 
and  that  the  said  merchandise  was  furnished  to  the  said  principal 
upon  the  credit  and  for  the  use  of  this  said  principal,  and  averred 
that  he  had  received  no  consideration  whatever  for  said  bill.  The 
district  court,  after  argument,  gave  Judgment  for  the  plaintifP 


Dec.  1897.]  Shuey  v.  Ad  air.  887 

for  want  of  a  sufficient  affidavit  for  defense,  and  it  was  taken  to 
the  supreme  court  of  Pennsylvania  on  a  writ  of  error.  There 
is  no  argument  by  the  attorneys  reported  in  this  case,  and  the 
opinion  is  exceedingly  meager,  the  argument  of  the  opinion  prin- 
cipally going  to  the  question  of  the  real  meaning  of  the  affidavit 
rather  than  its  legal  effect. 

The  case  of  Milligan  v.  Lyle,  24  La.  Ann.  144,  is  another  mea- 
ger case,  where  it  was  held  that  an  agent  who  had  given  a  draft 
for  his  principal  was  exonerated  upon  showing  that  he  was  sim- 
ply an  overseer  upon  a  plantation,  and  that  the  parties  in  whose 
favor  the  draft  was  given  for  work  knew  that  they  were  working 
for  the  principal  and  not  for  the  agent. 

The  case  of  Westman  v.  Krumweide,  30  Minn.  313,  is  another 
case  deciding  that:  "Parol  evidence  is  admissible  to  show  that  a 
contract  not  under  seal,  delivered  by  the  maker  to  the  party  in 
whose  favor  it  runs,  was  not  intended  to  be  operative  as  a  contract 
from  its  delivery,  but  only  on  the  happening  of  some  future  con- 
tingent event." 

Neaves  v.  North  State  Min.  Co.,  90  N.  C.  413,  47  Am.  Rep. 
529,  is  evidently  a  miscitation,  as  the  case  is  not  reported  in  that 
volume. 

The  appellant  also  cites  Mechem  on  Agency,  section  449,  and 
cases  cited.  We  think  the  section  cited  sustains  the  announce- 
ment that  we  have  made.  It  is  simply  that:  "Where  an  agent 
has  entered  into  a  contract  which  in  terms  charges  himself,  pa- 
rol evidence  is  not  admissible  to  *^*^  discharge  him  by  showing 
that  he  intended  to  charge  the  principal,  although  it  is  admissi- 
ble to  show  that  it  was  the  intention  to  charge  himself  person- 
ally, but  where  the  contract  bears  upon  its  face  evidence  that  the 
person  signing  was  in  fact  an  agent,  and  where  the  contract  ia 
so  framed  as  to  render  it  uncertain  whether  the  agent  or  the  prin- 
cipal was  intended  to  be  bound,  parol  evidence  may  be  received 
to  show  that  it  was  the  intention  to  bind  the  principal  and  not 
the  agent."  And  it  is  shown  conclusively  in  the  opinion  of  the 
author  that  evidence  of  this  kind  is  not  admissible  for  the  pur- 
pose of  contradicting  the  express  provisions  of  a  contract.  He 
proceeds:  "But  although  parol  evidence  may  not  be  admissible 
to  release  the  agent,  it  may  be  made  use  of  to  charge  the  princi- 
pal. Thus  the  principal,  as  will  be  seen  hereafter,  may  be 
charged  as  such  by  parol  evidence  upon  a  simple  contract  made 
by  his  agent,  even  though  the  contract  gives  no  indication  on  its 
face  of  an  intention  to  charge  any  other  person  than  the  signer. 
And  this  doctrine  applies  as  well  to  those  contracts  which  aro 
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required  to  be  in  writing  as  to  those  to  whose  validity  a  writing  is 
not  essential.  This  rule  is  not  obnoxious  to  the  principle  which 
forbids  the  contradiction  of  written  instruments  by  parol  tes- 
timony, for  the  effect  is  not  to  show  that  the  person  appearing 
to  be  bound  is  not  bound,  but  to  show  that  some  other  person  is 
bound  also," 

And  as  casting  some  light  upon  the  decisions  of  the  supreme 
court  of  the  United  States  which  are  cited  by  the  appellant  in 
favor  of  his  contention,  and  as  showing  how  the  supreme  court 
of  the  United  States  construed  the  Pennsylvania  cases,  which 
are  concededly  the  cases  which  support  the  admissibility  of  this 
kind  of  testimony,  if  they  are  supported  by  the  cases  at  all,  we 
cite  the  case  of  Bast  v.  First  Nat.  Bank,  101  U.  S.  93,  a  Penn- 
sylvania case  appealed  from  the  circuit  court  for  the  eastern  dis- 
trict of  Pennsylvania,  and  where  the  supreme  court  ^^^  of  the 
United  States  would  have  followed  the  decisions  of  the  Penn- 
sylvania courts  in  a  matter  of  this  kind.  There  the  court  said, 
through  Chief  Justice  Waite:  "No  principle  of  evidence  is  better 
settled  at  the  common  law  than  that,  when  persons  put  their 
contracts  in  writing,  it  is,  in  the  absence  of  fraud,  accident,  or 
mistake,  'conclusively  presumed  that  the  whole  engagement,  and 
the  extent  and  manner  of  their  undertaking,  was  reduced  to 
writing/  ....  In  Pennsylvania,  the  stringency  of  this  rule  has 
been  very  considerably  relaxed,  but  we  have  been  referred  to 
no  case  where,  in  the  absence  of  fraud  or  mistake,  parol  evidence 
has  been  admitted  to  alter  the  plain  and  unequivocal  terms  of 
a  written  instrument.  In  Martin  v.  Berens,  67  Pa.  St.  463,  the 
court  say:  'Where  parties,  without  any  fraud  or  mistake,  have 
deliberately  put  their  engagements  in  writing,  the  law  declares 
the  writing  to  be  not  only  the  best,  but  the  only  evidence  of  their 
agreement,  and  we  are  not  disposed  to  relax  the  rule.  It  has 
been  found  to  be  a  wholesome  one,  and  now  that  parties  are  al- 
lowed to  testify  in  their  own  behalf,  the  necessity  of  adhering 
strictly  to  it  is  all  the  more  imperative.*  In  this  case,  the  Penn- 
sylvania decisions  are  extensively  reviewed,  and  the  exceptions  to 
the  rule  of  the  common  law  which  they  recognize  carefully  stated, 
but  the  conclusion  is  that  'as  a  general  rule,  it  [parol  evidence] 
is  inadmissible  to  contradict  or  vary  the  terms  of  a  written  in- 
strument.* Again,  in  Bemhart  v.  Riddle,  29  Pa.  St.  96,  this  lan- 
guage is  used:  'Where  parties  have  deliberately  put  their  engage- 
ments in  writing,  and  no  ambiguity  arises  out  of  the  terms  em- 
ployed, you  shall  not  add  to,  contradict,  or  vary  the  language 
mutually  chosen  as  most  fit  to  express  the  intention  of  their 
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minds.  What  if  parol  evidence  prove,  never  so  clearly,  tliat  they 
used  such  and  such  words  in  making  their  bargain;  the  writing 
signed,  if  it  contain  not  those  words,  is  final  and  conclusive  evi- 
dence that  they  were  set  aside  in  favor  of  the  other  expressions 

that  are  found  in  the  written  instrument It  is  not  always 

easy  to  determine  when  in  Pennsylvania  parol  evidence  is  admis- 
sible to  explain  a  written  instrument,  but  in  Anspach  v.  Bast,  52 
Pa.  St.  ^**^  356,  it  is  expressly  declared  that:  *No  case  goes  the 
length  of  ruling  that  such  evidence  is  admitted  to  change  the 
promise  itself,  without  proof  or  even  allegation  of  fraud  or  mis- 
take. The  contrary  has  been  repeatedly  decided.*  To  the  same 
effect  is  the  case  of  Hacker  v.  National  etc.  Co.,  73  Pa.  St.  93,  as 
well  as  many  others  that  might  be  cited." 

In  this  case  of  Bast  v.  First  Nat.  Bank,  101  TJ.  S.  93,  the  judg- 
ment was  assigned  to  the  bank  as  collateral  security  for  the  pay- 
ment of  certain  notes,  with  authority  in  case  said  notes  were  not 
paid  at  maturity,  to  sell  said  judgment  and  apply  the  proceeds 
to  their  payment  with  the  provision  that  the  bank  should  not, 
before  the  maturity  of  the  notes,  take  measures  to  collect  the 
judgment  assigned  without  the  consent  of  Bast.  The  offer  was 
to  prove  a  contemporaneous  agreement  that  it  should  do  so.  The 
court  concludes  by  saying:  "This  is  a  clear  contradiction  of  the 
terms  of  the  written  contract,  in  a  matter  where  there  is  no  pre- 
tense of  ambiguity,  and  where  there  has  been  no  fraud  or  mis- 
take," and  it  was  not  allowed. 

The  authorities,  however,  holding  that  this  kind  of  testimony 
is  inadmissible  speak  with  no  uncertain  sounds.  And  in  Cragin 
V.  Lovell,  109  U.  S.  194,  the  cases  of  Metcalf  v.  Williams,  104  U. 
S.  93,  and  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat.  326, 
cited  by  the  appellant,  are  distinguished  and  shown  not  to  come 
within  the  rule  that:  "Upon  a  negotiable  promissory  note  made 
by  an  agent,  in  his  own  name,  and  not  disclosing  on  its  face  the 
name  of  the  principal,  no  action  lies  against  the  principal,"  a 
rule  which  is  distinctly  announced  in  Cragin  v.  Lovell,  109  U.  S. 
194.  And  this,  it  will  be  seen,  goes  beyond  the  proposition  in 
this  case,  where  it  is  simply  sought  to  hold  the  alleged  agent  or 
payor,  and  where  the  payee  has  elected  to  sue  the  payor  or  maker 
of  the  note. 

203  In  Nash  v.  Towne,  5  Wall.  689,  it  is  decided  that:  "Where 
an  agent  has  entered  into  a  written  contract  in  which  he  appears 
as  principal,  parol  evidence  is  inadmissible  to  show,  with  a  view 
of  exonerating  him,  that  he  disclosed  his  agency  and  mentioned 
the  name  of  his  principal  at  the  time  the  contract  was  executed." 


890  Shuey  v.  Adaib.  [Wash. 

And  the  court  in  concluding  its  opinion  in  this  case,  said: 
**Cases  may  be  found,  also,  where  it  is  held  that  the  plaintiff  may 
prove  by  parol  that  the  other  contracting  party  named  in  the  con- 
tract was  but  the  agent  of  an  undisclosed  principal,  and  in  that 
state  of  the  case  he  may  have  his  remedy  against  either,  at  his 
election":  Citing  Thomson  v.  Davenport,  9  Barn.  &  C.  78.  'TSv- 
idence  to  that  effect  will  be  admitted  to  charge  the  principal  or 
to  enable  him  to  sue  in  his  own  name,  but  the  agent  who  binds 
himself  is  never  allowed  to  contradict  the  writing  by  proving 
that  she  contracted  only  as  agent  and  not  as  principal":  Citing 
Jones  V.  Littledale,  6  Ad.  &  E.  486;  1  Parsons  on  Contracts,  5th 
ed.,  64;  Titus  v.  Kyle,  10  Ohio  St.  444;  3  Smith's  Leading  Cases, 
6th  Am.  ed.,  431. 

In  Wood's  Byles  on  Bills  and  !N'otes,  page  37,  the  rule  is  stated 
as  follows:  "An  agent  will  be  personally  liable  to  third  persons 
on  his  drawing,  indorsing,  or  accepting,  unless  he  either  sign  his 
principal's  name  only  or  expressly  state  in  writing  his  ministerial 
character,  and  that  he  signs  only  in  that  character;  'unless,'  to  use 
the  words  of  Lord  Ellenborough,  'he  states  upon  the  face  of  the 
bill  that  he  subscribes  it  for  another;  unless  he  says  plainly,  "I 
am  the  mere  scribe." '  Thus,  where  the  defendant,  agent  of  a 
banker,  drew  the  following  bill:  'Pay  to  the  order  of  A.  B.  50 
pounds,  value  received,  which  place  to  the  account  of  the  Durham 
Bank  as  advised,'  and  subscribed  his  own  name,  it  was  held  that 
the  defendant  was  personally  answerable  and  he  alone,  though 
the  plaintiff,  the  payee,  knew  that  he  was  only  agent." 

2***  And  the  final  announcement  is  made:  "The  rule  of  law  aa 
to  simple  contracts  in  writing,  other  than  bills  and  notes,  is  that 
parol  evidence  is  admissible  to  charge  unnamed  principals,  and 
BO  it  is  to  give  them  the  benefit  of  the  contract;  but  it  is  inadmis- 
sible for  the  purpose  of  discharging  the  agent,  who  signs  as  if  he 
were  principal  in  his  own  name.  And  the  rule  of  law  is  reason- 
able, for  in  the  two  former  cases  the  evidence  is  consistent  with, 
the  instrument,  for  it  admits  the  agent  to  be  entitled  or  bound; 
but  in  the  latter  case  such  evidence  would  be  inconsistent  with 
the  terms  of  the  instrument."  In  support  of  this  rule,  see  Davis 
V.  England,  141  Mass.  587;  Wing  v.  Glick,  56  Iowa,  473;  41  Am. 
Eep.  118;  Hypes  v.  Griffin,  89  111.  135;  31  Am.  Eep.  71;  Bank  v. 
Cook,  38  Ohio  St.  448.  Many  of  these  cases  go  further  than  it 
is  necessary  to  go  to  sustain  the  demurrer  in  this  case:  See,  also, 
1  Am.  &  Eng.  Ency.  of  Law,  415,  416,  and  cases  cited. 

We  are  satisfied  from  such  investigation  as  we  have  been  able 
to  make  that  the  answer  in  this  case  was  demurrable,  and  that 
parol  evidence  could  not  have  been  admitted  to  prove  the  facts 
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alleged  in  the  answer.  It  is  contended  by  the  appellant  that  in 
any  event  tlie  motion  to  make  Einehart  et  al.  parties  to  this  ac- 
tion should  have  been  sustained  for  the  reasons  that  the  law  ab- 
hors a  multiplicity  of  suits,  and  that  all  the  rights  might  have 
been  determined  in  one  action,  but  the  plaintifE  here,  having  a 
right  to  elect,  the  defendant  cannot  invoke  this  rule  in  this  case, 
for  it  would  delay  the  rights  of  plaintiff  for  the  defendant's  ben- 
efit. The  plaintiff  had  a  right  to  sue  the  real  party  as  disclosed 
by  the  instrument  itself;  and  having  done  so,  if  the  defendant  is 
entitled  to  contributions  from  his  alleged  principals,  that  is  a 
matter  in  which  this  plaintiff  has  no  interest,  and  his  rights  can- 
not be  affected  or  delayed  by  it. 

^^^  As  to  the  seventh  paragraph  of  the  answer,  viz.,  that  the 
bank  entered  into  an  agreement  some  two  years  after  the  note 
had  been  discounted  and  evidently  a  year  after  it  had  become 
due,  with  said  Ballard,  Einehart,  Holmes,  and  Eobertson,  that  it 
would  accept  their  notes  for  the  amount  of  and  in  place  of  the 
said  note  so  discounted  by  it  for  the  said  Einehart,  Ballard, 
Holmes,  and  Eobertson  as  aforesaid,  and  that  the  said  Ballard, 
Einehart,  Holmes  and  Eobertson  thereupon  agreed  to  and  with 
said  bank  that  they  would  make,  execute,  and  deliver  to  said  bank 
their  note  for  the  said  amount,  and  take  up  and  deliver  to  de- 
fendant said  notes  so  discounted  to  them,  we  do  not  think  it 
states  sufficient.  This  was  not  done;  either  party  could  have 
withdrawn;  it  was  no  part  of  the  original  agreement.  There  was 
no  consideration  for  any  such  contract,  and  there  is  no  allega- 
tion that  the  new  note  was  ever  tendered.  A  may  enter  into  an 
agreement  with  B  that  if  B  will  tender  him  his  note  at  a  certain 
time  he  will  deliver  to  B  a  note  which  A  holds  against  C.  But 
such  agreement  would  be  no  defense  in  an  action  on  the  note 
against  C,  providing  the  agreement  had  not  been  executed.  It 
is  also  claimed  that  in  any  event  this  demurrer  should  not  have 
been  sustained  for  the  reason  that  the  defendant  pleaded  want 
of  consideration;  but  the  want  of  consideration  that  he  urges  de- 
pends upon  the  oral  testimony  which  he  seeks  to  introduce  in 
this  case  under  his  pleadings,  and  which  we  have  found  is  not 
competent  testimony.  Consequently,  the  plea  of  want  of  consid- 
eration falls  when  the  foundation  for  such  a  plea  is  stricken  from 
the  case. 

This  court  has  always  been  of  the  opinion  that  the  faith  and 
credit  attaching  to  written  agreements  should  not  be  easily  de- 
stroyed, and  the  best  of  reasons  could  be  adduced  for  holding  a 
contract  of  this  kind  sacred  and  unchangeable  by  the  admission 
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of  parol  testimony  except,  of  course,  in  ***^  cases  of  fraud  or  mis- 
take. These  reasons  have  been  so  often  advanced  by  courts  and 
law-writers,  and  are  so  well  understood  by  the  profession,  that  it 
is  not  necessary  to  repeat  them  here.  The  judgment  will  be  af- 
firmed. 

Scott,  C.  J.,  and  Reavis,  Gordon,  and  Dunbar,  JJ.,  concur. 


AGENCY— LIABILITY  OF  AGENT  CONTRACTING  FOR  UN- 
DISCLOSED PRINCIPAL^PROOF  OF  AGENCY.— A  written  con- 
tract executed  by  an  agent  must,  in  order  to  bind  his  principal,  pur- 
port on  Its  face  to  be  liis  contract:  Clealand  v.  Walker,  11  Ala. 
1058;  46  Am.  Dec.  238;  Stone  v.  Wood,  7  Cow.  453;  17  Am.  Dec. 
529.  and  note.  If  an  agent  contracts  in  his  own  name  he  is  per- 
sonally answerable,  and  cannot  escape  liability  by  proving  that 
he  had  a  principal  and  intended  to  contract  for  him  alone:  Mono- 
graphic note  to  Greenberg  v.  Whitcomb  Lumber  Co.,  48  Am.  St. 
Rep.  917;  Argersinger  v.  Macnaughton,  114  N.  Y.  535;  11  Am.  St. 
Rep.  687.  Parol  evidence  can  never  be  admitted  for  the  purpose 
of  exonerating  an  agent  who  has  entered  into  a  written  contract 
as  principal,  even  though  he  should  propose  to  show,  ^f  allowed, 
that  he  disclosed  his  agency  and  mentioned  the  name  of  his  prin- 
cipal at  the  time  the  contract  was  executed:  Bui  winkle  v.  Cramer, 
27  S.  C.  376;  13  Am.  St.  Rep.  645.  Compare  Deitz  v.  Insurance  Co., 
31  W.  Va.  851;  13  Am.  St.  Rep.  909,  and  note.  It  Is  a  general  rule 
that  agency  cannot  be  shown  by  the  testimony  of  the  supposed 
agent:  Note  to  Lawall  v.  Groman,  57  Am.  St.  Rep.  668;  Pepper  v. 
Calms,  133  Pa.  St.  114;  19  Am.  St.  Rep.  625.  See  notes  to  Davis 
V.  Henderson,  59  Am.  Dec.  231;  Bank  of  Rochester  y.  Monteath,  43 
Am.  Dec.  684,  685. 


Ordway  v.  Downey. 

[18  Washinqton,  412.] 

MORTGAGES— ORAL  AGREEMENT  TO  ASSUME— BUR- 
DEN OF  PROOF.— An  oral  agreement  by  a  grantee  to  assume  and 
pay  a  mortgage  on  the  granted  premises  is  enforceable  as  a  con- 
tract independent  of,  and  additional  to  the  deed,  but  the  burden 
of  proof  is  on  the  party  setting  up  such  contract  to  establish  it  by 
a  clear  preponderance  of  the  evidence  which  must  be  clear,  satis- 
factory, and  convincing.  He  is  not  entitled  to  recover  If  the  evi- 
dence is  equally  balanced. 

J.  B.  Murphy  and  Blaine  &  De  Vries,  for  the  appellants. 

G.  Fowler,  for  the  respondent. 

4*^  GOEDON",  J.  In  the  year  1890  Gotthard  Grot  and  wife, 
owners  of  certain  real  property  situated  in  King  county,  in  order 
to  secure  their  promissory  note  for  the  sum  of  two  thousand 
two  hundred  and  seventy-five  dollars,  executed  a  mortgage  upon 
said  premises  in  favor  of  Thomas  S.  Krutz,  who  thereafter,  for 
value,  assigned  said  mortgage  and  the  note  secured  thereby  to  the 
respondent  Ordway.    Subsequent  to  the  execution  of  the  mort- 
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gage  ^^^  Grot  and  wife  sold  the  premises  to  respondent  Christ 
li.  Frasch  by  a  deed  of  conveyance,  which  contained  the  follow- 
ing clause,  following  the  description  of  the  premises  conveyed, 
viz:  "To  have  and  to  hold  unto  the  said  Christ  E.  Frasch  and  to 
his  heirs  and  assigns  forever,  as  his  sole  and  separate  property 
and  estate,  the  same  being  conveyed  as  a  gift  to  said  Frasch  by 
his  mother,  said  Helen  Grot.  Said  Frasch  does,  nevertheless, 
hereby  assume  and  agree  to  pay  off  and  discharge  any  and  all 
encumbrances  that  are  now  liens  upon  the  aforesaid  real  estate." 

Frasch  and  wife  thereafter,  and  prior  to  the  commencement  of 
this  action,  conveyed  the  premises  by  a  deed  of  general  warranty 
to  the  appellant  Patrick  Downey.  The  deed  from  Frasch  and 
wife  to  the  appellant  recites  the  consideration  of  five  thousand 
dollars  gold  coin  of  the  United  States,  and  further  recites  that 
the  conveyance  is  made  "subject  to  that  certain  mortgage  of  two 
thousand  two  hundred  and  seventy-five  dollars  executed  by 
Helen  Grot  and  her  husband  to  Thomas  S.  Krutz,  September  1, 
1890,  and  payable  September  1,  1895,  interest  payable  thereon 
on  the  first  days  of  March  and  September.''  The  debt  secured 
by  the  mortgage  having  matured  and  remaining  unpaid,  re- 
spondent Ordway  commenced  this  action  to  foreclose  the  mort- 
gage, and  made  the  appellants  Patrick  and  Victoria  M.  Downey 
defendants  therein,  under  an  allegation  of  the  complaint  to  the 
effect  that  appellants  had  assumed  and  agreed  to  pay  said  mort- 
gage, and  in  the  complaint  a  personal  judgment  was  asked  against 
said  appellants  for  the  amount  due  upon  the  note. 

There  is  no  assumption  clause  contained  in  the  deed,  but  upon 
the  trial  of  this  action,  over  the  objection  of  the  appellants, 
plaintiff  was  permitted  to  introduce  parol  testimony  for  the  pur- 
pose of  showing  that,  as  a  part  of  the  consideration  for  the  deed 
of  conveyance  referred  to,  the  appellants  agreed  with  their  gran- 
tors to  pay  the  mortgage  ^^*  debt.  The  court  rendered  judg- 
ment against  the  appellants  for  the  full  amount  of  the  mortgage 
debt,  and  entered  a  decree  of  foreclosure,  and  for  any  deficiency. 
The  appeal  is  from  such  judgment  and  decree. 

The  assignments  relied  upon  for  a  reversal  are:  1.  That  the 
court  erred  in  permitting  oral  testimony  tending  to  establish  a 
contract  to  assume  the  mortgage  debt;  and  2.  That  the  evidence 
was  insufficient  to  justify  the  finding  of  the  court  that  the  ap- 
pellants assumed  or  agreed  to  pay  the  mortgage.  It  is  the  con- 
tention of  the  appellants  that  the  testimony  which  was  admitted 
over  their  objection  tended  to  change,  add  to,  and  enlarge  the 
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effect  of  the  written  contract  or  conveyance,  and  that  it  is  not 
permissible  to  establish  a  contract  of  assumption  by  parol. 

In  Don  Yook  v.  Washington  Mill  Co.,  16  Wash.  459,  we  held 
that  a  promise  by  the  purchaser  of  certain  sawlogs,  as  part  con- 
sideration therefor,  to  assume  and  pay  the  indebtedness  of  tha 
seller  to  a  third  party,  might  be  shown  by  parol  evidence,  not- 
withstanding the  bill  of  sale  of  the  logs,  while  expressing  a  good 
consideration,  made  no  mention  of  the  purchaser's  promise  to 
pay  the  indebtedness  to  such  third  party. 

After  a  careful  examination  of  the  authorities,  we  think  that 
while  an  agreement  to  assume  the  mortgage  is  usually  established 
by  a  stipulation  to  that  effect  contained  in  the  deed,  the  great 
weight  of  authority  is  that  a  verbal  contract  of  assumption  is  en- 
forceable, that  it  is  not  merged  in  the  deed,  and  is  not  contra- 
dictory but  independent  of  it.  It  is  merely  an  additional  agree- 
ment, and  not  at  variance  with  the  terms  of  the  deed. 

In  2  Devlin  on  Deeds,  section  1073,  the  author  says:  '^Et  is 
not  necessary  that  the  promise  of  the  grantee  to  assume  the  pay- 
ment of  an  encumbrance  as  a  part  of  the  consideration  for  which 
the  deed  is  made  should  be  in  writing.  ^^^  A  verbal  promise 
to  do  so  is  valid,  and  equity  will  enforce  it  either  at  the  instance 
of  the  grantor  or  the  holder  of  the  mortgage.** 

And  the  proposition  thus  laid  down  is  fully  sustained  by  the 
authorities:  Strohauer  v.  Voltz,  42  Mich.  444;  2  Warvelle  on 
Vendors,  663;  Wiltsie  on  Mortgage  Foreclosure,  sec.  224;  Merri- 
man  v.  Moore,  90  Pa.  St.  78;  McDill  v.  Gunn,  43  Ind.  315;  Lamb 
V.  Tucker,  42  Iowa,  118;  Taintor  v.  Hemmingway,  18  Hun,  458; 
affirmed,  83  N.  Y.  610;  Moore  v.  Booker,  4  N.  Dak.  543;  Wilson  v. 
King,  23  N.  J.  Eq.  150;  1  Jones  on  Mortgages,  5th  ed,,  sec.  750; 
Brury  v.  Tremont  Imp.  Co.,  13  Allen,  168;  Society  of  Friends  v. 
Haines,  47  Ohio  St.  423.  See,  also,  note  to  Klapworth  v. 
Dressier,  78  Am.  Dec.  84,  and  additional  authorities  there  cited. 

The  consideration  recited  in  the  deed  is  "for  the  purpose 
merely  of  giving  it  effect  as  a  conveyance,  and  that  for  any  other 
purpose  parol  evidence  may  be  given  to  show  that  the  real  con- 
sideration was  greater  or  less  than  the  sum  named*':  Per  Cooley, 
J .,  in  Strohauer  v.  Voltz,  42  Mich.  444.  And  that  great  judge 
adds  that  the  cases  holding  this  view  "are  not  ....  out  of  har- 
mony with  the  general  rule  which  excludes  parol  evidence  to 
control  writings." 

Gordon  v.  Parke  etc.  Co.,  10  Wash.  18,  is  not  at  all  applicable 
to  the  question  we  are  now  considering,  either  upon  the  facts  or 
the  principle  involved. 
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But  wMle  the  agreement  of  assumption  may  rest  in  parol,  the 
promise  to  pay  must  be  established  by  evidence  that  is  clear  and 
conclusive,  and  it  cannot  be  established  by  inference.  In  the 
present  case,  the  only  evidence  introduced  was  the  deeds  and 
mortgage  already  referred  to,  and  the  testimony  of  respondent 
Christ  E.  Frasch  and  appellant  **®  Patrick  Downey.  On  be- 
half of  the  respondents,  Frasch  testified  that  as  a  part  of  the  con- 
Bideration  for  the  conveyance  to  Downey,  he  (Downey)  promised 
and  agreed  to  pay  the  mortgage  debt,  while,  on  the  other  hand, 
Downey  testified  just  as  positively  that  he  made  no  promise  or 
agreement  to  do  so.  So  far  as  the  record  discloses,  these  parties 
were  entitled  to  equal  credit,  and  their  interest  in  the  result  was 
equal.  There  are  no  circumstances  discernible  which  enable  the 
court  to  say  which  one  testified  truthfully  and  which  one  falsely. 
But  the  burden  was  upon  the  plaintiff  to  establish  the  agree- 
ment by  evidence  that  was  clear,  satisfactory,  and  convincing, 
and  this  we  think  he  has  failed  to  do. 

The  judgment  and  decree  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to  enter  judgment 
dismissing  the  action  as  to  appellants,  with  costs. 

Anders,  Dunbar,  and  Eeavis,  JJ.,  concur. 

ON    PETITION   FOR   REHEARINa. 

GOEDON,  J.  In  his  petition  for  rehearing,  counsel  for  the 
respondent  urges  that,  assuming  the  evidence  on  the  trial  to  be 
evenly  balanced,  this  court  should  not  disturb  the  findings. 
Ordinarily,  the  rule  for  which  he  contends  prevails,  but  in  this 
case  we  think  the  burden  was  on  the  respondents  to  establish  the 
oral  agreement  by  a  clear  preponderance  of  the  evidence.  Hamar 
V.  Peterson,  9  Wash.  152,  and  Skeel  v.  Christenson,  17  Wash. 
649,  presented  different  issues,  and  the  rule  announced  in  those 
cases  in  nowise  conflicts  with  the  holding  in  the  present  case. 
Our  attention  is  also  directed  to  an  inadvertence  occurring  in  the 
opinion  by  which  the  action  was  directed  to  be  dismissed  as  to 
the  appellants.  The  intention  was  to  reverse  the  judgment  of 
the  superior  court  only  in  so  far  as  it  awarded  a  personal  judg- 
ment against  *^''  the  appellants,  and  not  to  disturb  the  decree 
of  foreclosure  and  with  this  modification  the  petition  will  be 
denied. 

Scott,  C.  J.,  and  Anders,  Dunbar,  and  Eeavis,  JJ.,  concur. 

MORTGAGE— AGREEMENT     TO     ASSUME— FORM     OF.— An 

oral  promise  by  the  purchaser  of  land  to  assume  and  pay  the  mort- 
gage thereon  is  sufficient  and  may  be  enforced  in  equity  by  the 
grantor  or  the  holder  of  the  mortgage:  Monographic  note  to  Klap- 
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worth  V.  Dressier,  78  Am.  Dec.  84.  See  Bolles  v.  Beach,  22  N.  J.  L. 
680;  53  Am.  Dec.  263.  The  assumption  of  a  mortgage  debt  by  a 
purchaser  of  laud  may  be  shown  by  parol  evidence:  Bensieck  t* 
Cook,  110  Mo.  173;  33  Am.  St.  Rep.  422. 


Singly  v,  Warren. 

[18  Washington,  434.] 

JUDGMENTS— EFFECT  OF  REVERSAL  ON  PURCHAS- 
ER.—An  execution  plaintiff  who  holds  a  sheriff's  certificate  of  sale 
is  not  a  purchaser  in  good  faith  in  the  sense  that  he  is  entitled 
to  retain  property  purchased  by  him  under  a  judgment  subse- 
quently reversed.  His  title  is  divested  by  the  reversal,  and  his 
grantee,  though  not  a  party  to  the  action,  nor  cognizant  of  the  de- 
fect in  title,  is  not  a  purchaser  in  good  faith,  and  acquires  no 
greater  rights  than  the  judgment  plaintiff  had. 

Crow  &  Williams  and  Blake  &  Post,  for  the  appellant. 

Graves,  Wolf  &  Graves,  for  the  respondents. 

*^  AISTDEES,  J.  This  action  was  intstituted  by  appellant  to 
recover  the  possession  of  certain  real  estate  in  the  county  of 
Spokane.  Both  parties  claim  title  through  Albert  English 
'*'*°  and  Sylvester  S.  Callahan,  each  of  whom  was  formerly 
owner  of  different  portions  of  the  land.  On  April  28,  1894, 
English  and  Callahan  sold  the  premises  in  controversy  to  one 
Eilda  Grinstead,  a  part  of  the  consideration  being  the  assign- 
ment and  transfer  of  a  certain  judgment  held  by  Miss  Grin- 
stead  against  the  South  Harbor  Land  and  Improvement  Com- 
pany. In  September  of  the  same  year,  English  and  Callahan 
sued  Miss  Grinstead,  in  the  superior  court  of  Spokane  county, 
to  enforce  a  vendor's  lien  upon  the  land,  on  account  of  alleged 
misrepresentations  on  her  part  concerning  the  value  of  the  judg- 
ment aforesaid.  They  recovered  a  judgment  against  her  in  ac- 
cordance with  the  prayer  of  the  complaint.  She  thereupon  ap- 
pealed to  this  court,  where  the  judgment  was  reversed  on  Octo- 
ber 21,  1895,  and  their  complaint  was  ordered  dismissed,  after 
a  hearing  upon  the  merits.  The  judgment  in  the  lower  court 
was  rendered  on  Jime  4,  1895.  Prior  to  that  time,  and  while 
the  cause  was  pending  in  the  superior  court,  and  on  January 
25,  1895,  Miss  Grinstead  conveyed  the  land  in  question  to  one 
Ames,  who,  on  February  25,  1895,  conveyed  it  to  the  appellant 
here.  It  is  through  these  conveyances  that  the  appellant  claims 
title.  Miss  Grinstead's  appeal  was  effected  on  July  18,  1895, 
by  the  filing  of  notice  of  appeal  and  a  bond  for  costs,  which 
did  not  supersede  the  judgment.    After  the  appeal  had  been 
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effected,  and  on  July  20,  1895,  the  land  was  sold  by  the  sher- 
iff upon  an  execution  issued  upon  the  judgment  to  Albert  Eng- 
lish, one  of  the  plaintiffs  in  that  cause,  for  the  sum  of  threa 
hundred  and  sixty  dollars,  but  no  deed  has  ever  been  executed 
by  the  sheriff  in  pursuance  of  said  sale.  On  September  35,  1895, 
and  while  said  appeal  was  pending  in  this  court,  English  signed 
and  acknowledged  a  deed  of  the  land  so  purchased  by  him  to 
his  coplaintiff  Callahan,  and  the  latter  on  the  same  day  signed 
and  acknowledged  a  like  deed  to  the  respondent  TindalL 
436  These  deeds  were  not  recorded  until  after  the  opinion  of 
this  court  had  been  rendered,  and  were  then  presented  for  rec- 
ord by  Callahan.  The  respondents.  Warrens,  claim  to  hold  as 
tenants  of  Tindall.  It  appears  from  the  testimony  of  Callahan 
and  Tindall  that  the  land  was  sold  to  Tindall  for  the  sum  of 
three  thousand  five  hundred  dollars,  three  hundred  and  fifty-five 
dollars  of  which  was  paid  in  cash  at  the  time  of  the  transfer,  and 
that  a  debt  of  some  ten  years'  standing  of  Callahan  to  Tindall, 
evidenced  by  a  promissory  note,  was  applied  on  the  purchase 
price,  the  same  amounting  at  that  time  to  seven  hundred  and 
fifty  dollars,  and  likewise  an  account  of  some  fifty  dollars  due 
Tindall  from  Callahan  on  account  of  hogs  sold.  It  also  appears 
that  the  sum  of  twenty-one  dollars  due  for  grain  sold  Callahan, 
and  the  sum  of  seventy-five  dollars  for  hay,  were  also  applied  in 
part  payment  for  the  land.  No  further  payments  are  shown,  or 
claimed,  to  have  been  made  by  Tindall  before  he  learned  of  the 
reversal  of  the  judgment,  and  the  alleged  final  payment  was  not 
in  fact  made  until  a  few  days  previous  to  the  trial  of  this  cause. 
Tindall  testified  that  at  the  time  he  received  his  deed  he  had  no 
actual  knowledge  of  the  pendency  of  the  appeal,  although  he  ad- 
mitted that  he  was  cognizant  of  the  litigation,  and  had,  or  saw, 
copies  of  the  pleadings  in  the  case  and  the  judgment  of  the  trial 
court.  At  the  time  the  appeal  was  effected,  the  defendant  in 
that  action  filed  a  lis  pendens  in  the  oflBlce  of  the  county  auditor 
of  Spokane  county.  On  the  close  of  the  evidence  in  this  case, 
both  parties  moved  the  court  for  a  peremptory  instruction  requir- 
ing the  jury  to  find  in  their  favor.  Appellant's  motion  was  over- 
ruled and  respondents'  motion  was  sustained,  and  the  court 
thereupon  discharged  the  jury  and  gave  judgment  in  favor  of  the 
respondents.  A  motion  for  a  new  trial  having  been  made  and 
overruled,  the  cause  was  appealed  to  this  court.  It  will  thus  be 
seen  that  the  sole  question  presented  for  our  determination  is, 
whether  the  respondent  Tindall  obtained  a  title  by  his  deed  from 
**'■  Callahan  which  was  not  affected  by  the  reversal  of  the 
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judgment  upon  which  it  was  based;  or,  in  other  words,  whether 
Tindall  is  a  purchaser  in  good  faith  within  the  purview  of  the 
law.  Our  statute  provides:  "If,  by  a  decision  of  the  supreme 
court,  the  appellant  becomes  entitled  to  a  restoration  of  any 
part  of  the  money  or  property  that  was  taken  from  him  by 
means  of  the  judgment  or  order  appealed  from,  either  the  su- 
preme court  or  the  court  below  may  direct  an  execution  or  writ 
of  restitution  to  issue  for  the  purpose  of  restoring  to  the  appel- 
lant his  property,  or  the  value  thereof.  But  property  acquired 
by  a  purchaser  in  good  faith,  under  a  judgment  subsequently  re- 
versed, shall  not  be  affected  by  such  reversal":  Laws  1893,  page 
132,  sec.  27;  Ballinger's  Code,  sec.  6526. 

And  in  contemplation  of  this  section  an  execution  plaintiff 
is  not  a  purchaser  in  good  faith  in  the  sense  that  he  is  entitled 
to  retain  property  purchased  by  him  under  a  judgment  sub- 
eequently  reversed.  His  title  is  divested  by  the  reversal,  and 
the  parties  to  the  litigation  are  restored  to  the  same  position  in 
which  they  were  prior  to  the  rendition  of  the  judgment:  Benney 
V.  Clein,  15  Wash.  581. 

This  doctrine  is  in  harmony  with  the  great  weight  of  author- 
ity outside  of  this  state,  and  it  is  frankly  conceded  by  the  learned 
counsel  for  the  respondents  to  be  in  consonance  with  the  spirit 
and  meaning  of  our  statute. 

"Upon  the  reversal  of  the  judgment  against  him,"  says  Mr. 
Freeman,  "the  appellant  is  entitled  to  the  restitution  from  the 
respondent  of  all  the  advantages  acquired  by  the  latter  by  virtue 
of  the  erroneous  judgment.  The  successful  appellant  is  entitled 
to  a  restitution  of  everything  still  in  possession  of  his  adversary 
in  specie;  not  the  value,  but  the  thing.  If  money  has  been  col- 
lected by  the  plaintiff  in  the  judgment,  whether  under  execu- 
tion or  not,  an  action  lies  against  him  to  recover  it  back":  Free- 
man on  Judgments,  4th  ed.,  sec.  482.  See,  also,  Bank  of  United 
States  V.  Bank  of  Washington,  6  Pet.  17. 

438  rpj^e  contrary  rule  is  maintained  in  Bickerstaff  v.  Del- 
linger,  1  Murph.  272,  and  by  some  decisions  in  the  state  of  Ken- 
tucky, beginning  with  Parker  v.  Anderson,  5  T.  B.  Mon.  451. 
And  the  same  principle  was  asserted  by  Mr.  Justice  Field,  in 
South  Fork  Canal  Co.  v.  Gordon,  2  Abb.  (U.  S.)  479,  22  Fed. 
Cas.  328,  and  by  one  of  the  judges  in  the  case  of  McAusland  v. 
Pundt,  1  Neb.  211,  93  Am.  Dec.  358.  In  no  other  cases  that 
we  are  aware  of  has  this  rule  ever  been  adopted.  But  that  a 
stranger  to  the  record,  who  in  good  faith,  purchases  land  at  an 
execution  or  judicial  sale  under  a  valid  judgment,  which  haa 
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not  been  superseded  by  th.e  filing  of  a  proper  bond,  acquires 
rights  which  are  not  affected  by  a  subsequent  reversal  of  the 
judgment,  is  a  doctrine  universally  announced  by  the  courts. 
This  rule  has  been  recognized  from  very  early  times,  and  the 
reason  of  it  is,  as  stated  in  Manning's  case,  8  Coke,  192,  and 
many  subsequent  cases,  that  if  the  title  obtained  by  the  pur- 
chaser in  such  cases  were  avoided,  the  vendee  would  lose  both 
his  property  and  his  money,  and  great  inconvenience  would 
therefore  follow,  as  no  one  would  buy  of  the  sheriff  in  such  cases, 
and  execution  of  judgments  would  not  be  done:  Corwith  v.  State 
Bank,  15  Wis.  289.  See,  also,  Woodcock  v.  Bennet,  1  Cow.  734; 
13  Am.  Dec.  568.  Our  law,  like  the  law  elsewhere,  permits 
judgments  and  decrees  to  be  enforced  during  the  pendency  of 
appeals,  unless  a  bond  to  stay  proceedings  is  given  as  required 
by  law,  and  the  courts  have  always  construed  the  law  so  as  to 
inspire  confidence  in  judicial  and  execution  sales  by  protecting 
bona  fide  purchasers  at  such  sales  from  loss  or  injury  by  reason 
of  erroneous  judgments  or  decrees.  It  would  be  unjust  to  re- 
quire such  purchasers  to  suffer  loss  on  account  of  errors  of  the 
trial  courts  of  which  they  had  no  knowledge,  and  which  they 
were  nowise  instrumental  in  producing.  And  such  a  require- 
ment would  be  contrary  to  the  settled  '*^^  policy  of  the  law 
to  encourage  bidding  at  judicial  sales,  and  to  prevent  the  prop- 
erty of  debtors  from  being  sacrificed  thereat:  Freeman  on  Judg- 
ments, 4th  ed.,  sec.  484;  Marks  v.  Cowles,  61  Ala.  299. 

But  it  is  strenuously  contended  on  behalf  of  the  respondents 
that  inasmuch  as  Tindall  was  a  stranger  to  the  judgment  which 
was  reversed,  he  is  entitled  to  the  same  protection  which  is  ex- 
tended to  a  third  person  who  is  a  bona  fide  purchaser  at  a  judicial 
sale,  and  the  following  cases  are  cited  in  support  of  this  con- 
tention: Lovett  V.  German  Eeformed  Church,  12  Barb.  83;  Mc- 
Ausland  v.  Pundt,  1  Neb.  211;  93  Am.  Dec.  358;  Taylor  v.  Boyd, 
3  Ohio,  354;  17  Am.  Dec.  603;  Guiteau  v.  Wisely,  47  111.  436; 
Horner  v.  Zimmerman,  45  111.  14;  Wadhams  v.  Gay,  73  111.  415; 
McCormick  v.  McClure,  6  Blackf.  466;  39  Am.  Dec.  441;  Mc- 
Bride  v.  Longworth,  14  Ohio  St.  351;  84  Am.  Dec.  383;  Little  v. 
Bunce,  7  N.  H.  485;  28  Am.  Dec.  363;  Bank  of  United  States  v. 
Bank  of  Washington,  6  Pet.  16. 

It  must  be  conceded  that  the  language  used  in  some  of  these 
decisions  affords  some  foundation  for  the  respondents'  conten- 
tion. But  it  appears  to  us  that,  when  considered  in  the  light  of 
the  facts  presented  by  the  record,  they  do  not  go  to  the  extent 
claimed   for  them  on  the  part  of   respondents.    In  Lovett  v. 
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German  Eefonned  Church,  12  Barh.  83,  the  question  at  issue 
was  which  of  two  sets  of  individuals  were  the  rightful  officers  of 
the  corporation.  The  first  party  having  by  a  decree  of  the 
chancellor  been  declared  the  rightful  officers,  under  the  au- 
thority given  such  officers  by  law,  executed  a  mortgage  on  the 
corporate  property.  Thereafter  the  other  party  appealed  from 
the  decree  of  the  chancellor,  and  it  was  reversed  and  they  were 
restored  to  office.  In  a  suit  to  foreclose  the  mortgage  given 
while  the  first  set  of  officers  were  acting,  it  was  held  that  the 
mortgage  ^^  constituted  a  valid  lien.  In  the  course  of  the 
opinion  the  court  remarked:  'Indeed,  unless  the  decree  of  a 
court  of  competent  jurisdiction  protects  third  persons,  not  par- 
ties to  the  suit,  dealing  with  the  successful  party  on  the  faith 
of  the  decree,  no  judgment  can  be  of  any  avail  until  it  shall  have 
received  the  sanction  of  the  highest  tribunal  in  the  land,  or 
until  the  time  for  appealing  shall  have  expired." 

While  we  have  no  doubt  of  the  correctness  of  the  decision 
of  the  court  in  that  case,  we  cannot  agree  with  the  observation 
just  quoted,  for  it  cannot  be  true,  as  stated  therein,  that  no 
judgment  can  be  of  any  avail  until  it  shall  have  received  the 
sanction  of  the  highest  tribunal  in  the  land  or  until  the  time 
for  appealing  shall  have  expired,  unless  the  particular  parties 
mentioned  are  protected,  for  the  reason  that  judgments  are  of 
avail,  according  to  all  of  the  decisions,  in  favor  of  third  persons 
who  become  bona  fide  purchasers  at  judicial  sales,  and  of  their 
vendees. 

The  case  of  McAusland  v.  Pundt,  1  Neb.  211,  93  Am.  Dec. 
358,  which  is,  perhaps,  the  strongest  case  cited  by  the  respond- 
ents, can  be  distinguished  from  the  case  at  bar  by  the  fact  that 
there  the  party  claiming  under  the  successful  party  to  the  judg- 
ment was  invested  with  the  legal  title  by  the  reception  of  a  deed 
to  the  property  in  question.  And,  besides,  the  court  in  that 
case  had  under  consideration  a  statute  which  provided  that  a 
reversal  of  a  judgment  should  not  defeat  the  title  of  the  pur- 
chaser, which,  it  will  be  observed,  is  much  broader  than  our 
statute;  and  the  same  may  be  said  of  Taylor  v.  Boyd,  3  Ohio,  354, 
17  Am.  Dec.  603,  in  which  case  it  also  appears  that  the  title  of 
the  purchaser  at  the  sale  had  become  absolute,  which,  as  before 
stated,  is  not  the  fact  in  this  case.  In  that  case,  too,  the  party 
who  purchased  at  the  sale  did  so  before  citation  in  error  had  been 
served,  which  fact  also  distinguishes  that  case  from  the  present 
one.  The  same  ***  is  also  true  with  respect  to  the  case  of 
McCormick  v.  McClure,  6  Blackf.  466,  39  Am.  Dec.  441,  in 
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which  an  innocent  assignee  of  the  plaintiff  in  execution  was  per- 
mitted to  hold  the  property  purchased  by  him.  The  case  of 
McBride  v.  Longworth,  14  Ohio  St.  351,  84  Am.  Dec.  383,  is  an 
exceptional  one,  and  was  so  considered  by  the  court.  In  that 
case  one  lienholder,  a  party  to  the  action,  purchased  the  encum- 
bered property  at  a  judicial  sale,  and  the  proceeds  were  dis- 
tributed among  the  several  lienholders,  and  the  court  refused 
to  require  such  purchaser  to  make  restitution. 

Little  V.  Bunce,  7  N.  H.  485,  28  Am.  Dec.  363,  appears  to  have 
but  slight,  if  any,  bearing  upon  the  proposition  contended  for 
by  the  respondents.  The  case  of  Guiteau  v.  Wisely,  47  111.  436, 
would  seem,  from  the  language  found  in  the  opinion  of  the 
court,  to  have  held  that  an  innocent  assignee  of  the  certificate 
of  purchase  at  a  sheriff's  sale  was  a  bona  fide  purchaser,  but  in 
the  later  case  of  Roberts  v.  Clelland,  82  111.  541,  the  same  court 
states,  referring  to  that  case,  that  it  does  not  declare  an  innocent 
purchaser  of  the  certificate  of  sale  will  not  be  affected  by  the 
reversal  of  the  judgment  or  decree  in  favor  of  his  assignor. 

"The  extent,"  says  the  court,  "of  that  decision  is,  that  where 
the  assignee  bought  before  reversal  of  the  judgment,  and  ob- 
tained a  sheriff's  deed,  his  rights,  like  those  of  a  third  party 
purchasing  at  a  judicial  sale,  will  not  be  invalidated  by  a  sub- 
sequent reversal  of  the  judgment." 

In  view  of  what  is  there  said,  the  Illinois  cases  cited  by  the 
respondents  are  of  little  value  as  authority  in  favor  of  their  con- 
tention. In  Bank  of  United  States  v.  Bank  of  Washington,  6 
Pet.  16,  it  is  stated  by  the  court  that,  as  respects  third  persons, 
whatever  has  been  done  under  the  judgment  whilst  it  remained 
in  full  force  is  valid  and  binding,  but  that  this  rule  is  not  appli- 
cable in  all  cases  is  shown  by  the  later  ease  of  Galpin  v.  Page,  18 
Wall.  350,  where  the  court  held  that  an  attorney  purchasing 
property  at  a  judicial  sale  *^^  under  a  decree  in  proceedings  in 
which  he  acted  as  an  attorney  acquired  a  title  which  was  divested 
by  the  reversal  of  the  decree. 

But  if  it  be  true,  as  claimed,  that  the  foregoing  cases  cited  by 
the  respondents  justify  the  judgment  of  the  learned  superior 
court,  we  are  nevertheless  of  the  opinion  that  they  are  not  sup- 
ported by  sound  reason,  and  that  they  are  contrary  to  the  weight 
of  authority.  Mr.  Dembitz  in  his  work  upon  Land  Titles,  vol- 
ume 2,  section  164,  says:  "The  weight  of  opinion  gives  to  a  pur- 
chaser from  the  plaintiff  no  greater  right  to  hold  on  to  his  pur- 
chase than  he  has  himself;  the  estate  gained  by  the  plaintiff  at 
a  sale  under  an  erroneous  judgment  being  held  in  the  light  of  a 
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defeasible  fee,  which  does  not  become  absolute  by  being  sold  to 
a  party  ignorant  of  the  defect." 

In  Marks  v.  Cowles,  61  Ala.  299,  every  phase  of  the  question 
now  under  consideration  was  discussed  with  great  learning  and 
ability,  both  upon  principle  and  authority,  and  the  learned  court 
came  to  the  conclusion  that  an  assignee  or  vendee  of  one  who 
purchased  under  an  erroneous  decree  in  his  own  favor  stands  in 
the  position  of  his  vendor,  and  that  a  subsequent  reversal  defeats 
his  title,  and  that  such  assignee  or  vendee  is  not  entitled  to  pro- 
tection as  a  bona  fide  purchaser,  without  notice  and  for  value. 

In  Bryant  v.  Fairfield,  51  Me.  149,  it  was  held  that,  where  land 
was  set  off  to  a  creditor  in  satisfaction  of  a  judgment  and  the 
judgment  was  afterward  reversed  on  a  writ  of  error,  the  debtor 
was  entitled  to  the  land  again,  and  he  might  recover  it  of  one 
who  purchased  it  of  the  creditor  before  the  reversal  of  the  judg- 
ment without  notice  of  any  defects  therein.  In  that  case  the 
court,  after  having  described  the  modes  of  satisfying  judgments 
in  England  under  writs  of  fieri  facias,  of  elegit,  and  of  capias  ad 
satisfaciendum,  said:  "***  "In  this  state  the  creditor  sues  out  a 
writ  of  execution  that  embraces  them  all,  and  he  then  has  his 
election  in  regard  to  its  enforcement,  by  a  sale  of  chattels,  an 
extent  upon  lands,  or  arrest  of  the  body.  If  he  elects  to  have 
it  extended  upon  the  lands  of  the  debtor,  his  title  will  depend 
upon  the  validity  of  his  judgment,  and  must  fail  upon  its  rever- 
sal. Anyone  who  purchases  the  land  of  him  must  run  this  risk; 
and  there  is  no  greater  hardship  in  this  than  in  any  other  case 
of  failure  of  title.  He  may  take  care  to  be  secured  by  the  cove- 
nants in  his  deed;  and,  if  he  distrusts  the  ability  of  the  grantor, 
he  need  not  purchase":  See,  also,  Adams  v.  Odom,  74  Tex,  206; 
15  Am.  St.  Eep.  827;  Dunnington  v.  Elston,  101  Ind.  373;  Gris- 
wold  V.  Ward,  128  Ind.  389;  Reynolds  v.  Harris,  14  Oal.  667; 
76  Am.  Dec.  459;  Delano  v.  Wilde,  11  Gray,  17;  71  Am.  Dec. 
687;  Cummings  v.  Noyes,  10  Mass.  434;  Jackson  v.  Cadwell,  1 
Cow.  622. 

It  is  claimed,  however,  by  the  learned  counsel  for  the  respond- 
ents that  the  case  of  Bryant  v.  Fairfield,  51  Me.  149,  and  the 
Massachusetts  cases  above  cited,  are  not  authority  in  this  case 
because  of  the  difference  between  the  extent  of  a  debtor's  land  by 
elegit  and  a  sale  upon  execution.  It  is  conceded  that  when 
lands  were  extended  under  a  writ  of  elegit  according  to  the 
English  practice,  and  the  somewhat  analogous  practice  in  the 
New  England  states,  they  were  restored  to  the  judgment  debtor 
apon  a  reversal  of  the  judgment.    The  reason  given  for  the 
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rule  is,  that  the  title  of  the  purchaser  depended  upon  the  exist- 
ence of  the  judgment,  and  was  necessarily  annulled  hy  its  re- 
versal; and,  for  the  same  reason,  it  would  seem  that  lands  taken 
from  the  defendant  by  the  plaintiff  by  virtue  of  an  erroneous 
judgment  ought  to  be  restored  to  him  upon  the  reversal  of  the 
judgment.  A  valid  judgment  is  an  essential  requisite  to  a  valid 
sale,  and  without  such  judgment  no  sale  can  be  supported.  Upon 
this  question  the  supreme  court  of  Wisconsin  in  the  case  of  Cor- 
with  V.  State  Bank,  15  Wis.  289,  said:  4*4  ^Tj^e  right  of  the 
debtor  whose  lands  are  purchased  by  the  creditor  on  execution 
under  our  statute  cannot  be  distinguished  on  principle  from 
those  of  the  debtor  whose  property  is  under  extent  according 
to  the  English  practice.  In  Goodyer  v.  Junce,  Yelv.  179,  the 
distinction  between  a  sale  by  the  sheriff  to  the  party  himself  and 
such  sale  to  a  stranger,  is  expressly  noted,  and  it  is  said  the  lat- 
ter only  will  be  protected.  If  the  former  be  the  purchaser,  resti- 
tution will  be  awarded." 

And  in  Marks  v.  Cowles,  61  Ala.  299,  the  same  view  is  ex- 
pressed in  the  following  language:  "It  seems  to  us  rather  a 
shadowy,  than  a  substantial  difference,  so  far  as  this  question  is 
concerned,  between  the  extent  of  a  debtor's  lands  by  a  writ  of 
elegit  and  a  sale  upon  writs  of  fieri  facias,  now  that  lands  are 
subjected  to  sale  for  the  satisfaction  of  judgments,  and  such  writs 
are  framed  so  as  to  confer  authority  to  levy  and  sell  alike  goods 
and  chattels,  and  lands  and  tenements.  When  lands  were  ex- 
tended by  elegit,  the  judgment  was  of  the  essence  of  the  title — 
an  indispensable  muniment,  and  so  it  remains  to-day  when  there 
is  a  sale  and  conveyance  upon  a  writ  of  fieri  facias.  It  must  be 
shown  to  support  an  action  by  the  purchaser  for  the  recovery  of 
the  lands,  or  to  maintain  his  possession,  if  that  is  assailed  by  the 
party  to  whose  title  he  claims  by  operation  of  the  judgment  to 
have  succeeded." 

Conceding,  as  claimed,  that  Tindall  had  no  actual  notice  of  the 
pendency  of  the  appeal  when  he  purchased  the  lands  from  Calla- 
han, we  are  of  the  opinion  that  it  cannot  be  said,  in  view  of  the 
better  authorities,  that  he  was  a  bona  fide  purchaser  in  contem- 
plation of  law.  As  has  already  been  stated,  neither  he  nor  his 
grantor  has  ever  received  a  deed  of  the  land,  and  no  one  can 
be  deemed  a  bona  fide  purchaser  who  does  not  purchase  the  legal 
title:  See  Rorer  on  Judicial  Sales,  2d  ed.,  sec.  576;  Wilson  v. 
Morrell,  5  Wash.  654;  Taylor  v.  Weston,  77  Cal.  534;  Reynolds 
V.  Harris,  14  Cal.  667;  76  Am.  Dec.  459. 

*^  A  certificate  of  sale  executed  by  a  sheriff  does  not  pass  ti- 
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tie.  At  most  it  is  only  evidence  of  an  inchoate  estate  which  may 
or  may  not  ripen  into  an  absolute  title.  While  the  purchaser  at 
a  judicial  sale  may  be  entitled  to  the  immediate  possession  and 
the  rents  and  profits  of  the  premises,  he  cannot  be  said  to  hold 
the  title  until  he  receives  a  deed  in  pursuance  of  the  sale:  Hays 
V.  Merchants'  Nat.  Bank,  14  Wash.  193;  Eeynolds  v.  Harris,  14 
Cal.  667;  76  Am.  Dec.  459;  Eoberts  v.  Clelland,  82  HI.  541. 

In  the  case  last  cited,  the  court,  in  construing  the  statute  re- 
lating to  the  assignment  of  certificates  of  sale  made  by  a  sheriff, 
observed  that:  "The  construction  we  have  indicated  the  statute 
should  receive  stands  to  reason.  An  innocent  purchaser  is  one 
that  has  the  legal  title  to  property,  and  has  paid  therefor  a  val- 
uable consideration,  without  notice  of  defects  or  vices  in  the  title. 
That  cannot  be  predicated  of  a  mere  assignee  of  a  certificate  of 
Bale,  issued  to  a  purchaser  under  judicial  sentence,  who  is  charge- 
able with  notice  of  all  irregularities  that  may  invalidate  such 
sale.  As  was  said  in  Bowman  v.  People,  82  HI.  246,  25  Am. 
Eep.  316,  such  purchaser  does  not  take  the  land  itself  by  his  bid, 
but  only  an  incipient  interest,  that  may  or  may  not  ripen  into  an 
absolute  estate.  It  is  simply  stating  a  truism,  to  say  a  party  can- 
not assign  that  which  he  hath  not.  Such  purchaser  has  not  the 
legal  title  to  the  property  bought,  and  of  course  cannot  assign  it." 

Neither,  in  our  judgment,  for  the  same  reason,  can  he  sell  it 
to  a  third  person  so  that  the  latter  may  hold  it  as  a  bona  fide 
purchaser.  To  hold  that  the  respondent  Tindall  in  this  case 
has  a  good  title  to  the  premises  in  dispute  would  be  to  hold  that 
his  grantor  was  able  to  convert  a  defeasible  into  an  indefeasible 
estate  by  the  mere  instrumentality  of  a  conveyance.  If  the 
owner  of  a  determinable  fee  conveys  in  fee,  the  determinable 
quality  of  the  estate  foUows  the  transfer:  4  Kent's  Commenta- 
ries, 10. 

^^'*  The  respondent  Tindall  cannot  be  deemed  a  bona  fide  pur- 
chaser for  value  without  notice  for  the  further  reason  that  he 
failed  to  take  notice  as  required  by  law  of  the  source  and  quality 
of  the  title  of  his  vendor.  In  Eeynolds  v.  Harris,  14  Cal.  667, 
76  Am.  Dec.  459,  it  was  said  that:  "The  grantee  is  charged  with 
notice  of  the  deeds  and  documents  from  which  he  deraigns  his 
title.  When  he  purchases  from  the  plaintiffs  in  the  execution, 
he  is  presumed  to  know  the  course  of  the  proceedings  and  state 
of  the  record  from  which  the  title  of  his  grantor  proceeded,  and 
he  is  presumed  to  know,  too,  that  the  right  of  the  defendant 
is  to  take  an  appeal  within  the  statutory  period,  and  also  the 
consequences  of  the  successful  prosecution  of  this  right;  and  he 
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must  be  supposed  to  purchase  with  reference  to  these  things." 
And  the  supreme  court  of  Indiana  observed  in  Dunnington  v. 
Elston,  101  Ind.  373,  that:  "Where  the  only  title  of  a  purchaser 
rests  upon  the  judgment  or  decree  of  a  court  of  record,  inasmuch 
as  he  is  bound  to  take  notice  of  the  source  of  his  title,  he  is 
charged  with  notice  of  all  the  incidents  to  which  the  judgment 
is  subject.  He  is  conclusively  presumed  to  know  that  the  judg- 
ment may  be  appealed  from  within  a  limited  time,  or  that  by  the 
payment  of  costs  the  judgment  may  be  vacated  within  a  time 
fixed  by  law."  And  the  supreme  court  of  Alabama,  in  Marks  v. 
Cowles,  61  Ala.  299,  very  forcibly  and  clearly  announced  the 
same  doctrine. 

If  the  respondent  who  claims  to  be  the  owner  of  this  land  had 
examined  the  records  in  the  ofl&ce  of  the  county  auditor  he  would 
have  found  a  deed  of  the  land  to  the  appellant  upon  the  records; 
and  if  he  had  examined  the  records  in  the  superior  court  they 
would  have  disclosed  the  fact  to  him  that  neither  English  nor 
Callahan  had  any  title  to  the  premises,  and  that  an  appeal  was 
then  pending  which  might  result  in  overthrowing  the  judgment 
which  was  the  foundation  of  all  rights  which  his  vendor  claimed 
in  the  **''^  premises.  And  that  being  so,  he  must  abide  the  con- 
sequences of  his  own  negligence.  If  he  is  the  loser  in  the  trans- 
action between  himself  and  Callahan,  he  must  look  to  the  latter 
for  redress. 

For  the  foregoing  reasons,  the  judgment  appealed  from  will  be 
reversed  and  the  cause  remanded,  with  directions  to  enter  judg- 
ment in  favor  of  the  appellant. 

Gordon,  Dunbar,  and  Eeavis,  JJ.,  concur. 


JUDICIAL  SALES— PLAINTIFF  AS  PURCHASER.— A  Judg- 
ment creditor  buying  at  his  own  sale  is  chiargeable  with  notice  of 
all  irresriilarities.  for  he  is  nor  a  bona  fide  purchaser:  Boos  v.  Mor- 
gan, 130  Ind.  305;  30  Am.  St.  Rep.  237,  and  note;  Williams  v. 
HoUingsworth.  1  Strob.  Eq.  103;  47  Am.  Dec.  527.  Although  the 
contrary  has  been  held  in  California:  Hunter  v.  Watson,  12  Cal. 
363;  73  Am.  Dec.  543.  Such  a  purchaser  is  presumed  to  have  no- 
tice of  all  irregularities  in  the  sale:  Caldwell  v.  Waters,  18  Pa.  St. 
79;  55  Am.  Dec.  592.  And  where  such  a  sale  was  vacated  after 
the  purchaser  had  conveyed  the  property  to  third  persons,  such 
reversal  was  held  to  put  an  end  to  the  title  so  acquired:  Stroud  v. 
Casey,  25  Tex.  740;  78  Am.  Dec.  556.  But  in  that  case  the  sub- 
sequent purchasers  were  the  attorneys  for  the  judgment  creditor: 
See  McAusland  v.  Pundt,  1  Neb.  211;  93  Am.  Dec.  358,  which  con- 
tradicts the  principal  case  directly. 
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[18  Washington,  450.] 

APPELLATE  PRACTICE— APPEALABLE  ORDER.— An  or- 
der  quashing  a  summons  in  effect  determines  the  action  or  proceed- 
ing, and  is  tlierefore  appeaJable. 

APPELLATE  PRACTICE— EXCEPTIONS  TO  FINDINGS.— 
If  no  exceptions  are  taken  to  findings  of  fact  and  conclusions  of 
law  made  by  the  trial  court  in  a  case  tried  exclusively  upon  af- 
fidavits, such  affidavits*  cannot  be  considered  upon  appeal,  the  only 
question  to  be  determined  being  whether  the  findings  of  fact  war- 
rant the  conclusions  of  law. 

CORPORATIONS,  FOREIGN  —  SERVICE  OF  PROCESS 
UPON, — Service  of  process  upon  an  officer  of  a  foreign  corpora- 
tion while  he  is  casually  or  temporarily  found  within  the  jurisdic- 
tion does  not  give  jurisdiction  to  render  judgment  In  personam 
against  the  corporation  which  has  no  place  of  business  or  agent 
within  the  state,  and  has  never  done  any  business  therein. 

J.  Kief er,  for  the  appellant. 

Donworth  &  Howe,  for  the  respondent. 

"^^^  DUNBAE,  J.  This  action  was  brought  by  the  plaintiff, 
a  corporation  iinder  the  laws  of  the  state  of  Washington,  to  re- 
cover a  balance  of  nine  hundred  and  ten  dollars  and  forty-three 
cents  for  goods  sold  and  delivered  to  the  defendant,  a  corpora- 
tion organized  under  the  state  of  Missouri.  Service  was  had 
upon  the  president  of  the  defendant  corporation  in  King  county. 
The  defendant  appeared  specially,  and  moved  the  court  to  set 
aside  and  quash  the  service  of  summons,  and,  in  support  of  its 
motion,  filed  the  affidavit  of  John  H.  Leidigh,  the  president  of 
the  defendant  corporation,  showing  that  he  was  not  a  resident  of 
the  state  of  Washington,  that  on  the  twenty-ninth  day  of  Janu- 
ary, 1897,  he  came  to  the  state  of  Washington,  arriving  at  Seattle 
on  February  2d,  and  was  served  with  summons  by  the  appellant 
in  this  action  on  the  following  morning. 

Affidavits  and  counter-affidavits  were  filed,  the  case  was  tried 
upon  said  affidavits,  and  a  judgment  was  rendered  in  favor  of  the 
defendant  declaring  the  service  of  the  summons  to  be  void.  It  ia 
contended  by  the  respondent  in  its  motion  to  dismiss  that  thia 
is  not  an  appealable  order,  but,  whatever  might  be  said  concern- 
ing an  order  refusing  to  quash  a  summons,  we  think  it  is  evident 
that  an  order  quashing  a  summons  in  effect  determines  the  action 
or  proceeding  and  is  therefore  appealable  under  the  statute. 

It  is  objected  also  by  the  respondent  that  no  proper  exceptions 
were  taken  in  the  lower  court  to  any  of  the  findings  of  fact  or 
conclusions  of  law  made  by  the  court,  and  we  think  this  objec- 
tion well  taken.    This  case  was  tried  as  a  mixed  question  of  law 
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and  fact,  and  tried  exclusively  upon  the  affidavits  which  were 
considered  by  the  court,  and  the  court  made  its  findings  of  fact 
and  its  conclusions  of  law  ^^  in  regular  form;  the  findings  of 
fact  not  having  been  excepted  to,  under  the  rulings  of  this  court 
in  Kice  v.  Stevens,  9  Wash.  298,  Hannegan  v.  Roth,  12  Wash.  65, 
and  many  subsequent  cases,  the  only  question  for  this  court  to 
determine  is.  Do  the  findings  of  fact  warrant  the  conclusions  of 
law?  The  court  found  that  the  defendant  was  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  state  of  Mis- 
souri, that  it  had  never  appointed  or  had  any  agent  residing  in 
the  state  of  Washington  for  any  purpose  whatever,  had  never 
done  or  carried  on  any  business  whatever  in  the  state  of  Washing- 
ton, had  never  had  any  property  within  the  state  of  Washing- 
ton, had  never  had  an  office  for  the  transaction  of  business  in  any 
county  in  the  state  of  Washington,  and  that  it  did  not  at  any 
time  have  any  officer  or  agent  residing  in  any  county  in  the  state 
of  Washington  upon  whom  process  might  be  served  against  said 
defendant  company,  or  any  officer  or  agent  whatever  of  said  de- 
fendant company. 

The  appellant  has  bsised  its  argument  so  entirely  upon  the 
matters  and  things  set  up  in  the  affidavits  that  it  is  of  very  little 
value  to  this  court  in  determining  the  law  governing  this  case, 
for  if  we  were  to  consider  the  affidavits  we  might  conclude  that 
the  transaction  or  sale  had  been  made  in  the  state  of  Washing- 
ton, but  the  finding  of  the  court  is,  that  the  defendant  has  never 
done  or  carried  on  any  business  whatever  in  the  state  of  Wash- 
ington, and  that  John  H.  Leidigh,  to  whom  a  copy  of  summona 
and  complaint  were  delivered,  was  at  said  time  only  casually  and 
temporarily  in  the  state  of  Washington,  and  has  since  departed 
therefrom;  so  that  the  argument  of  appellant  made  on  the  six- 
teenth, seventeenth,  eighteenth,  nineteenth  and  twentieth  pages 
of  its  brief  in  relation  to  the  purpose  for  which  Mr.  Leidigh  came 
to  this  state  and  the  capacity  in  which  he  was  acting  is  not  in 
point  in  the  discussion  of  this  case.  We  think  fr>m  '^^  an  in- 
vestigation of  the  cases  cited  by  the  appellant  that  it  has  con- 
fused the  idea  of  jurisdiction  of  states  over  foreign  corporationa 
with  the  idea  of  a  proper  service.  It  is  not  questioned  by  any 
of  the  cases  that  we  have  seen  that  where  a  summons  has  been 
served  upon  an  officer  of  a  corporation  for  whose  acts  the  corpo- 
ration is  bound,  where  the  statute  provided  for  a  legal  service  on 
such  agents  or  parties,  the  jurisdiction  of  the  state  court  over 
foreign  corporations  attached.  But  in  this  case  it  does  not  ap- 
pear to  us  that  service  was  made  under  the  statute,  or  in  any 
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other  way  that  has  ever  been  maintained  by  any  court,  viz.,  by 
serving  an  officer  of  the  foreign  corporation  which  had  no  place 
of  business  in  the  state  and  which  had  never  done  any  business  in 
the  state,  such  officer  being  simply  temporarily  present  in  the 
state.  And  most  of  the  cases  cited  by  appellant,  as  we  before  in- 
dicated, are  cases  simply  sustaining  jurisdiction  under  statutes 
which  provided  for  legal  service. 

It  is  true  that  Hiller  v.  Burlington  etc.  R.  R.  Co.,  70  IT.  Y. 
223,  a  service  upon  a  director  of  a  foreign  corporation  in  the 
state  of  New  York,  while  he  was  there  temporarily  on  his  own 
business,  was  a  good  service  and  a  sufficient  commencement  of 
the  action,  although  defendant  had  no  property  in  that  state, 
but  in  that  case  it  was  determined  by  the  court  that  the  contract 
was  made  in  the  state  of  New  York.  There  the  plaintiff  had 
made  a  contract  to  enter  defendant's  service  for  a  term  of  years, 
his  business  being  to  procure  emigrants  to  purchase  and  settle 
on  defendant's  lands  in  Nebraska.  Plaintiff  was  bound  under 
the  contract  to  maintain  during  the  whole  time  an  office  in  the 
city  of  New  York,  and  was  to  go  to  Europe  for  two  or  three 
months  to  arrange  for  emigration,  and,  in  accordance  with  said 
contract,  opened  and  kept  open  in  the  city  of  New  York  the  office 
until  the  contract  was  terminated  by  ^'^^  the  defendant.  In 
that  case,  the  court  very  properly  held  that  in  an  action  for  ser- 
vices under  the  contract  and  for  damages  under  the  breach  it  was 
to  be  assumed  that  the  parties  understood  that  plaintiff's  prin- 
cipal duties  under  the  contract  would  be  discharged  in  New  York 
City,  and  that  therefore  the  cause  of  action  arose  within  that 
state.  Substantially  the  same  doctrine  was  announced  in  Pope 
V.  Terre  Haute  Car  Mfg.  Co.,  87  N.  Y.  137. 

But  the  court  in  those  cases  was  construing  a  statute  vastly  dif- 
ferent from  our  statute,  and  maintained  the  doctrine  that  the 
manner  of  service  depended  entirely  upon  the  legislature.  These 
cases,  however,  stand  alone  so  far  as  the  announcement  of  the 
doctrine  is  concerned  that  the  service  on  the  officer  of  a  foreign 
corporation  who  is  temporarily  in  the  state  is  a  good  service,  with 
the  possible  exception  of  Klopp  v.  Creston  City  Water  Works  Co., 
34  Neb.  808,  33  Am.  St.  Eep.  666,  a  Nebraska  case;  though  thie 
case  is  not  in  point  here  for  the  reason  that  the  statute  of  Ne- 
braska was  entirely  different  from  our  statute,  and  for  the  fur- 
ther reason  that  it  was  conceded  in  that  case  that  the  debt  was 
contracted  in  Nebraska,  while  the  finding  of  the  court  in  this 
case  is  to  the  contrary,  and,  even  if  we  should  consider  the  com- 
plaint, there  is  nothing  there  that  would  indicate  that  the  debt 
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had  been  contracted  in  this  state.  The  doctrine  announced  by 
the  New  York  cases  has  not  been  followed  by  the  federal  courts: 
See  Bentlif  v.  London  etc.  Corp.,  44  Fed.  Eep.  667. 

The  contention  of  the  appellant  that  section  7  of  article  12  of 
the  constitution,  which  provides  that  "no  corporation  organized 
outside  the  limits  of  this  state  shall  be  allowed  to  transact  busi- 
ness within  the  state  on  more  favorable  conditions  than  are  pre- 
scribed by  law  to  similar  corporations  organized  under  the  laws 
of  this  state,"  will  be  invaded  if  this  judgment  is  maintained,  has 
no  force  *^^  from  the  fact  that  it  appears  from  the  findings  of 
the  court  that  the  defendant  corporation  here  is  not  transacting 
business  within  the  state  under  any  condition  whatever. 

Mr.  Thompson  in  his  work  on  Corporations,  volume  6,  section 
8030,  lays  down  the  rule  governing  this  case  as  follows:  "It  is  a 
principle  of  American  law,  firmly  settled,  and  one  which  maj  be 
regarded  as  the  law  everywhere,  except  where  changed  by  stat- 
ute, that  service  of  process  upon  an  officer  or  agent  of  a  foreign 
corporation,  casually  or  temporarily  found  within  the  jurisdic- 
tion, whether  upon  his  own  business,  or  otherwise,  will  not  give 
jurisdiction  to  render  a  judgment  in  personam  against  the  corpo- 
ration. It  can  make  no  difference,  in  respect  of  the  operation  of 
this  principle,  whether  the  officer  is  casually  or  temporarily 
within  the  jurisdiction  for  his  own  private  purposes,  or  for  the 
purposes  of  the  corporation — always  provided  that  the  local 
statute  law  has  not  changed  the  practice.**  And  the  cases  cited 
by  the  author  overwhelmingly  support  the  principle  therein  an- 
nounced. In  fact,  not  only  the  weight  of  authority,  but  all  the 
authority  that  we  have  been  able  to  find  outside  of  the  New  York 
and  Nebraska  eases  above  mentioned  sustains  this  text.  The 
cases  are  reviewed  in  8  American  and  English  Encyclopedia  of 
Law,  first  edition,  page  384. 

Under  the  circumstances  of  this  case,  then,  as  shown  by  the 
findings  of  fact,  the  judgment  of  the  lower  court  must  be  sus- 
tained, and  it  is  affirmed. 

Scott,  C.  J.,  and  Gordon  and  Eeavis,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 


APPEALABLE  ORDERS,  WHAT  ARE.— Whether  an  order  Is 
appealable  or  not  depends  more  upon  what  It  purports  to  deter- 
mine than  upon  its  actual  effect.  The  general  rule  Is,  that  an  ap- 
peal lies  from  an  order  only  when  it  determines  the  action  or  af- 
fects some  substantial  right  of  the  appellant:  Extended  note  to 
Davie  v.  Davie,  20  Am.  St.  Rep.  173;  Harrison  v.  Lebanon  Water- 
works, 91  Ky.  255;  34  Am.  St.  Rep.  180,  and  note. 
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APPEAL— WHAT  WILL  BE  CONSIDERED  ON,— There  can  be 
Bfb  review  on  appeal  of  questions  not  raised  at  the  trial:  Greene  v. 
Greene,  49  Neb.  54U;  5U  Am,  St,  Rep.  560,  and  note;  Reich  v.  Coch- 
ran, 151  N.  Y.  122;  56  Am,  St,  Rep,  607,  and  note. 

CORPORATIONS,  FOREIGN— SERVICE  OF  PROCESS  UPON. 
Service  of  process  on  an  officer  of  a  foreign  corporation  who  is 
casually  in  this  state  does  not,  in  the  absence  of  a  statute  conferring 
authority  to  make  such  service,  give  the  courts  of  this  state  juris- 
diction over  such  corporation,  when  it  has  neither  an  agency  nor 
property  in  this  state,  and  has  not  done  business  therein  other  than 
entering  into  a  contract  to  be  performed  in  another  state:  Aldrich 
V.  Anchor  Goal  etc.  Co.,  24  Or.  32;  41  Am.  St.  Rep.  831,  and  note. 


Smith  v.  Seattle. 

[18  Washington,  484.] 

LIMITATIONS  OF  ACTIONS— REMOVAL  OP  LATERAL 
SUPPORT.— The  statute  of  limitations  begins  to  run  against  a  right 
of  action  for  damages  for  the  removal  of  lateral  support  only  from 
the  time  that  injury  actually  results  therefrom,  and  not  from  the 
time  of  the  act  of  removal. 

Smith  &  Cole,  for  the  appellant. 

J.  K.  Brown  and  F.  B.  Tipton,  for  the  respondent. 

"•^  GOEDON,  J.  The  complaint  in  this  action  alleges  that 
the  appellant  is  the  owner  in  fee  of  lot  2,  block  42,  of  Terry's 
Second  Addition  to  the  city  of  Seattle,  situated  at  the  southwest 
comer  of  Seventh  avenue  and  Alder  street,  said  lot  being  sixty 
feet  wide  and  one  hundred  and  twenty  feet  long,  and  distant 
easterly  from  Yesler  Way  (a  public  street)  about  one  hundred 
and  thirty  feet  at  its  southwest  corner,  and  about  one  hundred 
and  seventy-five  feet  at  its  northwest  corner,  said  block  42  being 
fractional,  and  bounded  southwesterly  by  Yesler  Way,  which 
runs  diagonally  through  it.  That  in  the  summer  of  1888  plain- 
tiff erected  a  dwelling-house  on  said  lot;  that  in  its  natural  state 
the  lot  was  substantially  level  and  the  soil  and  earth  of  the 
lot  so  related  to  the  soil  and  earth  immediately  to  the  southwest- 
ward,  and  to  the  soil  and  earth  of  Yesler  Way  that  the  latter 
formed  the  natural  and  actual  support  of  the  soil  and  earth  of 
plaintiff's  lot.  That  in  the  summer  and  fall  of  1888  the  city 
graded  Yesler  Way  between  Sixth  and  Seventh  avenues,  exca- 
vated to  the  depth  of  from  fifteen  to  twenty-five  feet  below  the 
natural  surface  of  the  land  to  the  southwestward  of  plaintiff's 
property,  and  carelessly  and  negligently  made  such  excavation 
without  leaving  or  providing  any  means  for  lateral  support  for 
the  soil  and  earth  adjoining  Yesler  Way  to  the  northeastward 
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thereof,  in  consequence  of  wliicli  the  soil  and  earth  immediately 
to  the  northeasterly  of  said  Yesler  Way  'HDegan  forthwith  to 
crack,  subside,  and  slide  away,  which  said  cracking,  subsidence, 
and  sliding  away  has  contiaued  intermittently,  but  surely  and 
without  restraint  northeasterly  from  Yesler  Way  ever  since. 

"That  by  reason  of  the  careless,  negligent,  and  unskillful  grad- 
ing of  said  Yesler  Way  as  aforesaid  by  defendant,  *®*  and  the 
failure  of  defendant  to  furnish  any  lateral  support,  or  any  sup- 
port, in  place  of  that  removed  by  said  grading  to  the  land  to  the 
northeasterly  of  said  Yesler  Way,  between  Sixth  and  Seventh 
avenues,  and  to  the  said  lot  of  plaintiff,  the  soil  and  earth  imme- 
diately northeast  of  said  Yesler  Way  during  the  period  from  the 
grading  of  said  Yesler  Way  to  the  fall  of  the  year  1896  kept  grad- 
ually sliding  or  falling  into  said  Yesler  Way,  and  said  defendant 
thereupon  ....  so  carelessly  and  negligently  excavated  and  re- 
moved said  sliding  and  falling  soil  and  earth  and  provided  no 
lateral  or  subjacent  support  in  place  thereof,  that  the  soil  and 
earth  next  further  northeast  thereto  slid  and  fell  into  said  exca- 
vation in  and  adjoining  said  Yesler  Way;  that  in  the  months  of 
October,  November,  December  of  1896,  and  January,  1897,  said 
defendant  oftentimes  actively  and  with  great  force  excavated  and 
removed  from  said  Yesler  Way  the  earth  and  soil  sliding  and  fall- 
ing thereon  as  aforesaid,  carelessly  and  negligently,  carrying 
away  said  soil  and  earth  by  sluicing  and  hydraulicking  the  same 
recklessly  and  carelessly,  also  going  off  from  said  Yesler  Way  to 
the  northeast  thereof  upon  private  property  between  Sixth  and 
Seventh  avenues,  and  removing  therefrom  large  masses  of  soil 
and  earth  for  the  purpose  of  the  sooner  tearing  down  said  hillside 
and  removing  the  lateral  support  of  land  to  the  northeasterly 
thereof  and  to  plaintiff's  lot,  and  providing  no  lateral  support  in 
place  thereof  for  land  adjacent  thereto  or  to  the  lot  of  plaintiff; 
and  also  during  said  months  ....  excavating  and  removing 
earth  and  soil  from  below  the  established  grade  of  said  Yesler 
Way,  between  Sixth  and  Seventh  avenues,  on  account  of  which 
acts  of  defendant,  carelessly,  negligently,  and  wrongfully  done, 
end  on  account  of  its  failure  to  provide  to  plaintiff's  lot  lateral 
or  subjacent  support,  the  lot  of  plaintiff,  in  the  month  of  Octo- 
ber, 1896,  began  to  crack,  subside,  and  fall  away  onto  adjoining 
land  to  the  southwesterly  thereof  and  into  said  Yesler  Way, 
which  said  cracking,  subsidence,  and  sliding  away  of  the  soil  and 
earth  of  plaintiff's  lot  continued  during  the  months  of  October, 
IMovember,  December  of  1896,  and  January,  1897,  nor  was  the 
same  caused  by  or  attributable  ■***  to  the  weight  or  otherwise  of 
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plaintiff's  said  house,  or  any  part  thereof,  or  to  any  improve- 
ments on  said  lot  made  by  plaintiff;  .... 

"That  solely  by  reason  of  said  grading,  excavation,  and  remov- 
ing of  soil  and  earth  ....  and  failure  to  provide  lateral  sup- 
port in  place  of  that  removed  ....  the  soil  and  earth  of  the 
west  (40)  forty  feet  of  plaintiff's  lot  during  the  months  of  Octo- 
ber, November,  December,  1896,  and  January,  1897,  cracked, 
broke  away,  and  subsided  to  a  depth  of  more  than  twenty  (20) 
feet  from  its  former  and  natural  level  and  slid  and  moved  wes- 
terly onto  adjoining  land  and  into  Yesler  Way;  that  by  reason 
thereof  plaintiff  has  suffered  and  sustained  damages  to  the 
amount  of  three  thousand  ($3,000)  dollars." 

The  complaint  further  shows  that  before  commencing  the 
action  plaintiff  presented  a  claim  in  writing  to  the  city  council, 
and  that  such  claim  was  rejected.  To  this  complaint  the  city  de- 
murred upon  two  grounds,  viz:  1.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  2.  That  tho 
action  was  not  commenced  within  the  time  limited  by  law.  The 
superior  court  sustained  the  demurrer,  and  this  appeal  is  from 
that  order  and  the  judgment  of  dismissal  which  followed  it. 

In  Parke  v.  Seattle,  5  Wash.  1,  34  Am.  St.  Eep.  839,  we  held 
that  where  a  municipal  corporation  in  grading  a  street  so  negli- 
gently excavates  the  earth  that  the  abutting  land  is  deprived  of 
lateral  support  to  such  a  degree  as  to  cause  damage,  the  city  is 
liable  for  the  damages  thereby  occasioned.  The  plaintiff  in  that 
action,  Parke,  was  the  owner  of  the  lot  situated  between  the  lot 
of  the  appellant  in  the  present  action  and  Yesler  Way. 

As  to  the  first  ground  of  demurrer  it  seems  to  be  conceded  by 
respondent  that  the  complaint  states  a  cause  of  action  unless  the 
bar  of  the  statute  has  run.  Therefore,  the  real  question  for  de- 
termination is.  Was  the  action  seasonably  commenced?  It  is  the 
contention  of  the  respondent  ***  "that  any  cause  of  action 
which  plaintiff  might  have  had  which  is  based  upon  the  negli- 
gence of  defendant  in  grading  Yesler  Way  in  1888  is  barred  by 
the  statute  of  limitations." 

We  cannot  agree  with  this  contention.  It  appears  from  tho 
complaint  that  the  injury  to  plaintiff's  property  did  not  occur 
until  October,  1896.  The  statute  of  limitations  does  not  begin 
to  run  until  a  right  of  action  exists,  and  the  right  of  action  did 
not  exist  until  the  injury  occurred.  The  language  of  the  stat- 
ute is:  "An  action  for  relief  not  hereinbefore  provided  for  shall 
be  commenced  within  two  years  after  the  cause  of  action  shall 
have  accrued":  2  Hill's  Code,  see.  120;  Ballinger's  Code,  sec. 
4805. 
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Wilcox  V.  Plummer,  4  Pet.  172,  lias  no  application  to  the  pres- 
ent case,  and  the  other  authority  cited  by  respondent,  viz..  Wood 
on  Limitations  of  Actions,  section  179,  does  not  sustain  re- 
spondent's position.  It  is  there  said  that:  "In  actions  for  in- 
juries resulting  from  the  negligence  or  unskillfulness  of  another, 
the  statute  attaches  and  begins  to  run  from  the  time  when  the 
injury  was  first  inflicted,  and  not  from  the  time  when  the  full 
extent  of  the  damages  sustained  has  been  ascertained."  As  al- 
ready observed,  no  injury  to  plaintiff's  property  was  sustainedi 
until  October,  1896. 

The  case  of  Backhouse  v.  Bonomi,  1  Best  &  S.  970,  is  square- 
ly in  point.  In  that  case  A  was  the  owner  of  a  house.  B,  the 
owner  of  a  mine  under  it,  in  working  the  mine  left  insufficient 
support  to  the  house.  The  house  was  not  damaged  until  some 
time  after  the  working  had  ceased.  It  was  held  that  A  could 
bring  an  action  at  any  time  within  six  years  after  the  mischief 
happened,  and  was  not  bound  to  bring  it  within  six  years  after 
the  work  was  done  which  originally  led  to  the  mischief.  To 
■***  the  same  effect  are  Mitchell  v.  Darley  Main  Colliery  Co., 
L.  R.  14  Q.  B.  Div.  125;  affirmed,  L.  R.  11  App.  Cas.  127; 
Stroyan  v.  EJiowles,  6  Hurl.  &  N.  454;  Bank  of  Hartford  County 
V.  Waterman,  26  Conn.  324. 

It  follows  that  the  demurrer  should  have  been  overruled,  and 
the  order  and  judgment  of  the  superior  court  must  be  reversed. 

Dunbar,  Anders,  and  Beavis,  JJ.,  concur. 


LIMITATIONS  OF  ACTIONS— KBAL  PROPERTY— RBMOVAIi 
OF  LATERAL  SUPPORT.— Since  the  right  of  a  party  whose  land 
Is  Interfered  with  by  the  subsidence  which  follows  an  excavation 
upon  adjoining  property  Is  merely  a  right  to  the  ordinary  enjoy- 
ment of  land,  no  cause  of  action  will  accrue  until  the  damage  ac- 
tually occurs:  Monographic  note  to  Larson  T.  Metropolitan  Street 
my.  Co.,  83  Am.  St.  Rep.  472,  473. 
Am.  St.  hxF.,  Vol.  LXnL-fi8 
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ADVERSE  POSSESSION  by  a  mortgagor  or  mortgagee,  18S. 

uniting  successive  possessions  to  complete  the  time  necessary 
for  prescriptive  title,  821. 
AGENTS,  Implied  powers  of,  635. 

ATTACHMENTS,  return  upon  writs  of  must  disclose  all  facts  e»> 
sential  to,  427. 

BANKING,  forged  checks,  negligence  of  depositor  In  not  dlscorer^ 
ing  forgeries,  410. 

forged  checks,  payment  of  is  at  the  peril  of  the  payer,  410. 

Insolvency,  crime  of  receiving  deposits  after,  441. 

trust  funds,  liability  for  permitting  misappropriation  of,  624. 
BILLS  OF  LADING,  transfer  of  and  its  effect,  378. 

CARRIERS,  connecting,  contracts  which  limit  liability  of,  861. 
connecting,  refusal  of  to  accept  goods  from  initial  carrier,  duty 

of  the  latter  to  the  shipper,  SSI. 
of  passengers,  baggage,  liability  for  goods  accepted  as,  705. 
overcharges,  actions  to  recover,  453. 
CARRIERS  OF  LIVESTOCK,  bedding,  liability  for  improper  or 

Insufficient,  560. 
caretakers,  duty  of  owners  to  furnish,  562,  663. 
cars,  distribution  of  among  different  stations,  duties  respecting, 

554. 
cars,  doors  of,  duties  respecting,  553,  554. 
cars,  duty  of  to  furnish  safe  and  suitable,  663. 
cars,  duty  of  to  supply  on  demand,  554. 
connecting  lines,  duties  of,  564,  565. 
contracts,  special,  limiting  liability  of,  665,  666. 
custom  requiring  owners  to  accompany  and  care  for  cannot  be 

sustained,  563. 
delay  In  transportation  of,  when  not  excusable,  660,  651. 
delay  In  unloading,  liability  for,  559. 
delays  In  transporting,  liability  for,  564. 
delays  In  transporting,  which  are  regarded  as  anreasonablSb 

564. 
diligence  required  of  in  completing  transportation,  668. 
duty  of  in  feeding  and  watering  stock,  554. 
duty  of  to  exercise  care  for  and  supervision  over  dnrlnf  trans* 

portation,  561. 

ffifi) 
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OARRIEES  OF  LIVESTOCK,  duty  of  to  prevent  escape  of,  660. 
duty  of  to  prevent  their  inflicting  injury  on  one  anotlier,  561, 
duty  of  to  provide  suitable  facilities  for  transportation  of,  551, 

562. 
duty  of  to  provide  yards  and  stockpens  for  receiving  and  de- 
livering, 551,  552. 
duty  of  to  provide  water  for,  555. 
duty  of  to  transport  for  all  persons,  551. 
duty  of  to  transiKirt  for  reasonable  compensation,  551. 
duty  of  to  transport  within  a  reasonable  time,  550,  551. 
duties  of,  agreement  of  shipper  as  exonerating  from  discharge 

of,  558,  559. 
duties  of  as  to  loading  and  unloading,  bedding,  and  yentllation 

of   cars,   558. 
duties  of  on  receiving  overloaded  cars,  559. 
duties  of  under  the  Revised  Statutes  of  the  United  States,  666, 

567. 
duties  of,  when  relieved  from  by  agreement  with  the  owners 

of  stock,  562. 
escape  of,  liability  for,  560. 

facilities  to  be  afforded  shipper  to  feed  and  water,  555. 
feeding  and  watering,  duties  respecting,  554,  555. 
feeding  and  watering,  excuses  for  not  permitting,  555. 
keeping  confined  In  cars  for  an  excessive  time,  556,  567. 
liability  of  as  common  carriers,  when  attaches,  551. 
liability  of  does  not  extend  to  injuries  arising  without  their 

fault  from  the  nature  and  propensity  of  the  animals,  550. 
liability  of  for  the  due  care  of  stock,  563. 
liability  of  from  which  may  be  exempted  by  contracts,  666. 
loading  and  unloading,  facilities  which  must  provide  for,  558. 
must  receive  and  transport  in  the  order  In  which  they  are  re- 
'■'"        ceived  for  shipment,  552. 
orerloading,  liability  for,  559,  560. 

owner  of  stock,  when  assumes  responsibility  of  caring  for,  562. 
resting,  duty  to  stop  cars  to  permit,  561,  562. 
statutes  requiring  them  to  provide  for  feeding,  watering,  and 

resting,  561. 
stockyards  and  pens,  duty  of  to  keep  in  repair,  560. 
stockyards  and  pens,  duty  of  to  provide,  652. 
vessels,  liability  and  duties  of  carriers  of,  566. 
water  for,  duty  to  provide  and  give  Informatioii  respecting, 

555,  556. 
whether  liable  as  common  carriers,  549. 
yards  and  pens,  cannot  make  extra  charge  for,  562. 

CAVEAT  EMPTOR,  trustees'  sales,  rule  of  Is  applicable  to,  468. 
CHARITABLE  USES  AND  TRUSTS  are  recognized  by  the  com- 
mon law,  254. 
beneficiaries  of  cannot  be  personally  designated,  240. 
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CHARITABLE  UvSES  AND  TRUSTS,  class  of  persona,  when  may 

be  restricted  to  a,  250. 

definitions   of,   248,   249. 

difference  between  and  a  superstitious  use,  258. 

discretion  which  may  be  vested  in  trustees  of,  807. 

enforcement  of,  269. 

enumeration  of  in  the  statutes  of  Elizabeth,  252,  253. 

for  a  Masonic  lodge,  251. 

for  an  Insurance  patrol  company,  250. 

for  asylums,  262. 

for  benevolent  purposes  or  objects,  not  necessarily  charitable^ 
256. 

for  cemetery  associations  or  corporations,  257. 

for  colleges  and  other  schools,  258,  261. 

for  churches  and  church  buildings,  264. 

for  denominational  schools,  260. 

for  encouraging  revolutions  or  disobedience  to  the  laws,  288; 

for  founding  and  maintaining  hospitals,  262. 

for  human  beneficence  and  charity,  256. 

for  philanthropic  purposes,  256. 

for  preventing  cruelty  to  animals,  267. 

tor  public  libraries,  261. 

for  repairs  of  tombs  and  family  monuments,  267. 

for  Sunday-school  purposes,  266. 

for  the  cultivation  of  art,  261. 

for  the  draining  of  lands,  267. 

for  the  erection  of  houses  of  public  worship,  250. 

for  the  general  diffusion  of  knowledge,  260,  261. 

for  the  preservation  of  burial  grounds,  257. 

for  the  protection  of  citizens  of  African  descent  In  their  dril 
rights,  249. 

for  the  purpose  of  having  masses  for  the  repose  of  souls,  267. 

for  the  relief  of  the  poor  and  unfortunate,  262,  263. 

for  the  setting  out  of  shade  trees,  267. 

for  the  support  of  education,  258,  259. 

for  the  support  of  missions  domestic  and  foreign,  265. 

for  the  support  of  public  schools,  259,  260. 

for  the  support  of  public  worship  and  religious  Instructloii* 
264, 

for  the  suppression  of  vivisection,  251. 

instances   of,    2G6,   267, 

Jurisdiction  of  courts  over  exists  Independently  of  the  statute 
of  Elizabeth,  255. 

must  confer  a  public  benefit  upon  an  indefinite  number  of  per- 
sons, 249, 

public  benefit  or  use  Is  essential  to,  249. 

puriwses  which  are  not  charitable,  268. 

restriction  of  to  the  membership  of  a  designated  body  or  so- 
ciety, 250,  251. 
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CHARITABLE  USES  AND  TRUSTS,  society  or  association,  when 
may  be  restricted  to  members  of  250,  251. 
statutes  of  Elizabeth  do  not  limit,  256. 
statutes  of  Elizabetli,  enumeration  of  contained  in,  252,  253. 
statutes  of  Elizabetli  respecting  wlietlier  a  part  of  the  common 

law  of  the  United  States,  254. 
statutes  of  Elizabeth,  staites  in  which  are  not  enforced,  254. 
tests  to  determine  what  are,  250. 
uncertainty  of  recipients  of,  249. 
what  are,  248-269. 
CLAIRVOYANCE,  belief  in  as  evidence  of  Insanity,  92. 
CONDITIONS  SUBSEQUENT,  are  strictly  construed,  492. 

words  necessary  to  create,  492. 
CONFLICT  OF  LAWS,  when  a  loan  is  made  in  one  state  secured 

by  real  property  situate  in  another,  202. 
CORPORATIONS,  foreign,  service  of  process  upon  officer  of  casual- 
ly  within  the  state,  910. 
married  women,  liability  of  as  stockholders  in,  498. 
notice  must  be  taken  by  third  persons  of  their  powers,  820. 
personal  liability  upon  officers  upon  notes  signed  by,  356w 
public  duties,  private  action  for  failure  to  perform,  751. 
receiver  of,  when  represents  and  may  contract  for,  342. 
stockholders  in,  who  are,  498. 
COTENANTS,  rents  and  profits,  right  of  each  to  receive  and  re- 
ceipt for,  795. 
COUNTY  COMMISSIONERS,  acts  of,  when  Judicial  and  when  min- 
isterial, 720. 
CREDITORS'  BILLS  to  reach  property  fraudulently  transferred, 

376. 
CRIMINAL  LAW,   insane  delusions  aa  defenses  for  persons  ac- 
cused of  crime,  104,  105. 
insane  delusions,  crimes  committed  as  a  result  of,  104,  106. 
right  and  wrong,  ability  to  distinguish  between  as  a  test  of 

criminal  responsibility,  103,  104. 
right  and  wrong,  consciousness  of  as  a  test  of  criminal  respon- 
sibility, 103,  104. 
uncontrollable  impulses  as  a  defense  to  persons  accused  o£ 

crime,  100. 
will  power,  weakness  of  as  a  defense  to  persons  accused  of 
crime,  102. 

DEFINITION  of  a  charitable  or  pious  gift,  248. 
of  a  charity,  248,  249. 
of  an  office  or  public  trust,  181. 
of  equitable  estoppel,  173. 
of  hallucinations,  83. 
of  insane  delusions,  81-85. 
of  innuendo  in  slander  or  libel,  850. 
of  monomania  and  monomaniacs,  83. 
of  moral  insanity,  91. 
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DEFINITION  of  officers  de  facto,  210. 

of  willful  injury,  351. 
DIVORCE  rendered  in  another  state,  validity  of,  688. 

BYIDENCE,  objections  to,  when  must  be  made,  433. 
EXECUTION,  exemption  of  library  and  furniture  of  lawyer,  SSL 
exemption,  waiver  of  by  contracts,  416. 
levy  of  upon  property  taken  from  a  prisoner  under  arrest,  823. 
EXECUTORS'  SALES,  inadequacy  of  price,  setting  aside  because 

of,  761. 
EXEMPTION  from  execution,  tools  and  implements,  when  exempt 
as,  72. 

HUSBAND  AND  WIFE,  transfer  from  him  to  her  In  consldera* 

tion  of  moneys  received  by  him,  376. 

INSANE  DELUSIONS,  alchemy,  belief  in  a^  evidence  of,  82. 

are  acceptances  of  things  as  facts  which  have  no  existence,  81. 

are  beliefs  in  a  false  state  of  facts,  86. 

are  beliefs  In  facts  no  sane  person  would  believe,  81* 

are  consistent  with  general  sanity,  90. 

are  independent  of  the  processes  of  reason,  SL 

are  not  based  upon  evidence,  81,  82. 

are  the  products  of  diseased  imaginations,  82. 

as  defenses  of  persons  accused  of  crime,  99,  100. 

aversions  founded  upon  against  heirs  at  law,  98,  97, 

aversions  toward  children  and  other  heirs,  90,  91, 

beliefs  cannot  be  assumed  to  be,  87. 

beliefs  founded  upon  evidence  are  not,  86,  87. 

beliefs,  grounds  of  must  be  examined  before  they  can  be  rtt> 

garded  as,  87. 
beliefs  which  cannot  be  proved  to  be  either  true  or  false,  86. 
clairvoyance,  belief  in  as  evidence  of,  92. 
clairvoyance,  undue  influence  as  result  of  belief  In,  92. 
classification  of,  81. 

creating  a  bias  in  favor  of  a  legatee  or  devisee,  97. 
creating  aversions  against  heirs  at  law,  96. 
crimes  committed  because  of,  criminal  responsibility  for,  104* 

105. 
criminal  responsibility  of  persons  who  are  subject  to,  100. 
definitions  of,  81. 
effect  upon  will  or  other  instrument,  whether  a  question  of  fact 

or  of  law,  107,  108. 
erroneous  conclusions  drawn  from  evidence  are  not,  87,  88. 
false  beliefs,  undue  influence  resulting  from,  92,  93. 
false  beliefs,  which  are  and  which  are  not  deemed  to  be,  88i 
ghosts,  belief  in  as  evidence  of,  92. 
hallucinations  which  will  avoid  wills,  93. 
Illogical  beliefs  are  not  necessarily,  87. 
In  favor  of  a  particular  object,  98. 
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INSANE  DELUSIONS  instances  of  on  the  part  or  eminent  men, 
101. 

Jealousy,  when  cannot  be  deemed  to  be,  8d. 

mistake  or  misapprehension  of  facts,  89. 

prejudices  and  eccentricities  are  not,  89. 

prejudices  and  harsh  feelings  toward  children  may  be  the  re- 
sult of,  90. 

presumption  of  continuance  of,  106. 

presumption  that  a  will  or  other  act  was  the  product  of,  107. 

respecting  matters  •<  fact  leading  to  the  disinheriting  of  heirs 
at  law,  97. 

respecting  property  or  Its  value,  99. 

respecting  the  conduct  of  children  and  other  heirs,  88,  88. 

spiritualism,  belief  in  as  evidence  of,  91,  93. 

spiritualism,  undue  influence  as  result  of  belief  in,  92,  88. 

spiritualism,  will  made  under  the  influence  of,  93,  94. 

testamentary  capacity,  effect  of  upon,  80. 

testamentary  capacity,  may  exist  notwithstanding,  84. 

testamentary  capacity,  not  affected  by,  95. 

testamentary  capacity,  when  destroyed  by,  96. 

tests  of,   93,  94. 

that  a  husband  or  wife  has  been  guilty  of  adultery,  8T. 

that  a  legatee  was  in  communication  with  spirits,  87,  88. 

that  a  legatee  was  the  testator's  son,  97. 

uncontrollable  impulse  is  not  equivalent  to,  100. 

what  are,  Is  a  question  of  law,  81. 

•whether  one  is  subject  to  is  a  question  of  fact,  81. 

which  will  excuse  the  commission  of  crime,  106,  IOC 

witchcraft,  belief  in  as  evidence  of,  91. 

will  power,  weakness  of,  102. 

wills  resulting  from,  96. 

wills  which  are  the  result  of,  82. 
INSANITY,  moral  as  a  defense  to  persons  accused  of  crime,  101- 

108. 
INSURANCE,  agreements  limiting  time  for  bringing  suit,  40. 

estoppel  to  insist  upon  a  forfeiture,  500. 

general  agent,  who  Is  a,  509. 

payable  to  a  mortgagee,  when  avoided  by  the  fault  of  the  mort* 
gagor,  863. 

sale  of  property  under  execution,  when  does  not  avoid  policy 
of,  459. 
INTERSTATE  COMMERCE,  corporations  engaged  in  cannot  be 
regulated  by  the  state,  621. 

state,  power  of  to  regulate,  621. 

f  UDICIAL  SALES,  assignee  of  bid.  Jurisdiction  of  the  court  orer, 
681. 

MARRIAGE  between  persons  of  one  state  going  into  another  to 
avoid  the  laws  of  their  domicile,  785. 
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essentials  of,  230. 

of  an  insane  person  is  void,  248,  249. 

ralld  in  a  state  or  country  where  contracted  Is  generally  ralld 
elsewliere,  785. 
MARRIED  WOMEN,  liability  of  as  stoclsholders  in  corporations, 

498. 
MASTER  AND  SERVANT,  fellow-servants,  when  one  may  recover 
for  an  injury  suffered  through  the  negligence  of  the  other, 
665. 
Inventions  of  servant,  right  of  master  to,  811. 
liability  of  master  to  servant  who  is  where  he  had  no  duty  to 
do,  158. 
MECHANICS'  LIENS,  against  Interests  of  lessees,  635. 

extraterritorial  effect  of  laws  creating,  736. 
MORTGAGE,  adverse  possession  by  a  mortgagor  or  mortgagee, 
135. 
release  of  made  in  contravention  of  a  trust,  467. 
MUNICIPAL  CORPORATIONS,  classification  of  powers  of,  818. 

KEGLIGENCE,  presumption  of  from  the  happening  of  an  accldeot; 

809. 
KEGOTIABLE  INSTRUMENTS,  accommodation  indorsers,  Mabll- 
Ity  of,  841. 
agents,  when  have  implied  authority  to  execute,  686. 
bona  fide  holders  of,  who  are,  841. 
KUISANCE,  business  otherwise  lawful  may  become  a,  089. 

OFFICIAL  BONDS,  surety,  death  of  does  not  put  an  end  to  hte 
liability  for  subsequent  breaches  of  the  bond,  63. 

PARTITION,  effect  of  decree  of,  301. 
parol,  validity  of,  769. 

PARTNERSHIP,  interest  of  partner  which  is  subject  to  claims  ef 
his  individual  creditors,  683. 
transfer  by   one  partner   to  the  others,   when   fraudulent  M 
against  firm  creditors,  532. 

PARTY-WALLS,  agreements  respecting,  when  need  not  be  In  writ- 
ing, 448. 

PHYSICIANS,  waiver  of  right  to  exclude  testimony  of,  433. 

PHYSICIANS  AND  SURGEONS,  sliill  and  care  required  of,  668. 

PLEDGE,  transfer  of  possession  necessary  to  maintain,  320. 

POWERS  OF  ATTORNEY,  restricted  interpretation  of,  144. 

PRESUMPTION  of  the  continuance  of  insane  delusions,  106. 
that  a  will  was  the  product  of  an  insane  delusion,  106. 

PRINCIPAL  AND  AGENT,  contracts  executed  in  the  name  of  the 
agent,  when  bind  the  principal,  892. 
parol  evidence  to  exonerate  agent  from  liability  upon  contract 
executed  in  his  own  name,  892. 

PUBLIC  OFFICES,  appointment  or  election  to  must  be  regulated 
by  law,  190. 
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PUBLIC  OFFICES,  appointment  to,  what  department  of  gOTem< 

ment  may  exercise  the  power  of,  181. 
are  agencies  of  the  state  for  the  transaction  of  public  business, 

182. 
are  employments  on  behalf  of  the  goyemment,  181,  188* 
are  incorporeal  hereditaments  in  England,  183. 
are  not  created  by  grant  or  contract,  185. 
are  parts  of  the  due  administration  of  government,  188. 
bonds  are  often  incidents  of,  192. 
clergymen,  wliether  hold,  187. 
commissioners,  whether  are  public  officers,  190. 
commissions  are  evidences  of  appointment  of,  192. 
contractors  upon  public  worlis  do  not  hold,  186. 
creation  of  must  be  by  the  state  or  sovereign,  184. 
de  facto,  187. 
definitions  of,  181. 

difference  between  and  public  employments,  182,  184,  182* 
duties  of  are  of  a  public  nature,  181,  182. 
duties  of  must  be  prescribed  by  law,  188. 
duties  of,  whether  must  be  continuous,  189. 
emoluments  are  not  essential  elements  of,  192. 
Implied  authority  to  exercise  some  part  of  the  sovereign  powei; 

182,  183. 
Incompatible,  effect  of  accepting,  289. 
Instances  of,  187,  191. 
legislative  power  to  appoint,  191. 

must  involve  some  exercise  of  the  sovereign  power,  183. 
nature  of,  183.  184,  187. 

oath  is  a  criteiion  for  determining  what  are,  191« 
oath  is  not  an  essential  element  of,  191. 
permanency  is  a  general  incident  of,  188, 
property  in,  185. 

property  or  private  interest,  183. 
purposes  for  which  are  created,  183. 
receivers  of  national  banks  hold,  190. 
regents  of  state  universities,  whether  hold,  190i 
resignation  of  and  its  effect,  289. 

single  duty  or  employment,  whether  may  constitute,  188. 
source  of  is  from  the  sovereign  power,  183. 
teste  to  determine  what  are,  186,  188. 
trustees  or  directors  of  state  institutions  hold,  190. 
what  are  not,  193. 
control  of  the  legislature  over,  728. 
unauthorized  charges  of,  suits  to  compel  repayment,  T20l 
who  are,  728. 

RAILWAYS,  livestock,  duties  of  In  transporting,  649-566. 
RECEIVERS,  contempt  of  court,  interference  with,  when  is  a,  098. 
of  corporations,  contracts  which  may  make,  342. 
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SBOEIYERjS,  of  corporations,  when  represent  them,  S42. 
EBMAINDERMEN  AND  LIFE  TENANTS,  rights  and  obllgaUont 

respecting  encumbrances,  604. 
BBS  JUDICATA,  decrees  of  distribution  may  establish  the  raUdity 

of  an  invalid  trust,  152. 
RIPARIAN  OWNERS,  relative  rights  of,  424. 

SLANDER  AND  LIBEL,  privileged  communication,  what  Ib,  701. 
SPIRITUALISM,  belief  in  as  evidence  of  insanity,  91,  93. 

wills  produced  by  the  undue  Influence  of,  82,  93,  94. 
STARE  DECISIS,  rule  of,  when  ought  not  to  be  applied,  644. 
STATUTE  OF  LIMITATIONS,  against  express  trusts,  475,  478. 

demurrer  based  upon,  28. 

Insurance,  agreements  fixing  the  time  for  bringing  suit,  46. 

new  promise  or  aclinowledgment,  requirements  of,  29. 

new  promise  or  part  payment  by  one  of  several  obligors,  28. 

upon  notes  payable  on  demand,  645. 
STATUTES  adopted  from  another  state,  construction  of,  644,  645. 
STREET  RAILWAYS,  duty  of  motorman  to  avoid  accidents,  701. 
SURETIES  are  favored  debtors,  331. 

concealment  from  of  the  true  nature  of  the  debt  for  which  they 
become  answerable,  332,  333. 

death  does  not  terminate  liability  of,  63. 

disclosures  which  creditors  must  make  to,  329,  830. 

facts,  intent  of  creditor  In  not  disclosing,  whether  material,  329. 

facts,  material,  which  must  be  disclosed  to,  what  are,  834,  335. 

facts  which  the  creditor  must  disclose  to,  329,  330. 

failure  of  creditor  to  disclose  facts  to,  when  deemed  fraudulent, 
334. 

for  conduct  of  agents  whom  the  creditor  knows  have  miscon* 
ducted  themselves,  331. 

for  honest  performance  of  the  duties  of  employes  are  released 
If  the  employer  linew,  and  the  sureties  did  not  know,  the 
past  misconduct,  334,  335. 

fraudulent  concealment  on  the  part  of  the  creditor,  what 
deemed  to  be  a  material,  328. 

fraudulent  concealment  or  misrepresentation  of  which  the  cred- 
itor was  Ignorant,  328. 

fraudulent  concealment  practiced  upon  by  the  creditors,  827. 

knowledge  on  the  part  of  a  creditor  that  a  surety  is  being  de- 
ceived or  misled,  333,  336. 

misrepresentation  of  facts  by  the  creditor,  what  deemed  to  be, 
328. 

misrepresentation  respecting  persons  who  will  become  cosure- 
ties, 338. 

on  the  bond  of  a  cashier  whom  the  creditor  knew  had  lost 
money  by  gambling,  332. 

previous  defalcation  of  principal,  when  releases  sureties,  335, 
836. 
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SURETIES,   release   of  by  misrepresentation  or  fraudulent   con- 
cealment, 327. 
secret  agreement  between  principal  and  payees,  when  releases, 

838. 
secret  indebtedness,  when  releases,  838. 
silence  of  creditor  as  to  fact  whicli  mlglit  influence  sureties,  331. 

TRADE,  contracts  in  restraint  of,  when  unreasonable  ajid  void,  742. 
TRUSTS,  acquiescence  of    beneficiaries    in  unauthorized  acts  of 

trustee.  476. 
beneficiaries,  election,  right  of  when  a  trustee  violates  his  trust, 

474. 
beneficiaries,  laches  in  not  objecting  to  an  unauthorized  act  of 

the  trustee,  475. 
beneficiaries,  rights  of  against  trustee  on  a  violation  of  the 

trust,  474. 
caveat  emptor,  rule  of  applied  to  trustee's  sales,  468. 
construction  of  jwwers  of  trustees,  468. 

contravention  of,  acts  of  trustees  in,  when  binding  on  the  bene- 
ficiaries, 467-477. 
depositary  of  trust  funds,  when  liable  to  the  beneficiaries,  471. 
estoppel  to  deny  the  validity  of  the  acts  of  the  trustee,  474,  476. 
following  trust  funds  into  the  estate  of  an  insolvent  debtor,  60. 
gifts  made  by  trustees  in  contravention  of  the  trust,  469. 
in  real  property  not  disclosed  by  the  public  records,  471,  472. 
notice  must  be  taken  by  all  persons  of  the  powers  of  trustees, 

468. 
notice  of,  consideration,  payment  of  as  evidence  of  want  of,  470. 
notice  of,  constructive,  what  is,  470. 
notice  of  Implied  from  the  word  "trustee"  on  a  certificate  of 

stock,  471. 
notice  of,  possession  of  beneficiaries  may  Impart,  470. 
notice  of,  what  sutflcient,  470,  471. 
payment  of  debt  secured  by  trust  deed  terminates  authority  of 

the  trustee,  473. 
payment  to  a  trustee  of  debt  not  yet  due,  472. 
I)owers  of  trustees,  construction  of,  468. 
powers  of  trustees  of  express  trust,  all  persons  are  charged 

with  notice  of,  470. 
purchaser  from  trustees  with  notice  of  the  trust,  469. 
purchaser  from  trustees  without  notice  of  the  trust,  469. 
purchaser  with  notice  of  from  purchaser  without  notice  of,  469. 
purchaser  without  notice  of  from  purchaser  with  notice  of,  469. 
ratification  of  unauthorized  act  of  trustee  by  acquiescence,  475, 

476. 
recitals  in  deeds  made  by  trustees,  effect  of,  475. 
release  by  trustees,  when  binding  on  the  beneficiaries,  472. 
release  granted  by  trustees^  when  binding  on  the  beneficiaries, 

472. 
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TRUSTS,  sale  by  trustees  in  apparent  conformity  to  the  terms  ot 
the  trust,  473. 

sale  by  trustees  on  credit,  when  authorized  to  be  for  cash  only, 
468. 

secret,  notice  of,  when  Inferable,  470,  471. 

statute  of  limitations  against  express,  475,  476. 

transfers  made  by  trustee  in  contravention  of  trust,  468. 

voluntary  conveyance  by  trustees,  469. 

validity  of  may  be  conclusively  established  by  a  decree  of  dis- 
tribution, 152. 

voluntary  conveyances  by  trustees,  469. 

VENDOR  AND  PURCHASER,  marlietable  title,  what  Is  not,  688. 
remedies  of  the  former  when  the  latter  does  not  complete  his 
purchase,  697. 
VOLUNTARY  CONVEYANCES,  by  trustees  In  contravention  of 
their  trust,  469. 
subsequent  creditors,  when  may  assail,  388. 

WAREHOUSE,  cotenancy  In  grain  deposited  In,  367. 

title  of  deix>sitor  of  grain  in,  367. 
WAREHOUSE  RECEIPTS,  who  have  power  to  Issue,  820. 
WATER  COMPANY  cannot  refuse  to  furnish  water  to  a  cnstomer 
because  of  his  indebtedness  to  It,  844. 
duty  to  furnish  water  to  all  persons  at  reasonable  rates,  844. 
WILLS,  declarartions  of  testator  are  not  admissible  to  aid  In  their 
Interpretation,  596. 
hallucinations  which  will  avoid,  93. 
Insane  delusions,  effect  of  ujwn,  94-99. 

Insane  delusions,  testamentary  capacity  as  affected  by,  04-06. 
partial  insanity  does  not  necessarily  avodd,  94,  96. 
spiritualism,  under  influence  exercised  through  testator's  belief 
In,  93,  94. 
WITCHCRAFT,  belief  In  as  evidence  of  Insanity,  9L 
WITNESSES,  continuance  of  trial  on  account  of  absence  of,  when 
should  be  granted,  872. 
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ACTIONS. 
Bee  Conspiracy,  1;  Vendor  and  Purchaser,  2. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION  IS  COMPUTED  PROM  THE 
DATE  OF  THE  PATENT  issued  by  the  state  or  by  the  United 
States  and  not  from  the  date  of  entry.    (Hagan  v.  Ellis,  167.) 

2.  STATUTE  OF  LIMITATIONS— UNITING  ADVERSE  POS- 
SESSIONS  BY  ORAL  CONTRACT.— If  one  in  possession  of  real 
property  without  title  sells  his  interest  and  delivers  possession  to 
another,  though  without  any  written  contract,  the  purchaser  may 
rely  upon  the  prior  adverse  possession  of  his  vendor  to  make  out 
the  time  necessary  to  perfect  his  prescriptive  title.  (Rembert  v. 
Edmondson,  819.) 

3.  MINES  AND  MINING— ADVERSE  POSSESSION— STAT- 
UTE OF  LIMITATIONS.— If  there  is  no  severance  of  coal  from  the 
surface  an  adverse  entry  upon  the  surface  extends  downward  and 
draws  to  it  a  title  to  the  underlying  minerals.  Hence,  in  such 
case,  he  who  disseises  another  and  acquires  title  by  the  statute  of 
limitations,  succeeds  to  the  estate  of  him  upon  whose  possession  he 
has  entered.  But  if  such  severance  has  been  made  before  his  en- 
try, and  he  has  notice  of  that  severance,  either  by  the  record,  or 
by  the  state  of  the  possession  acquired  both  by  observation  and  by 
years  of  service  in  the  employment  of  the  owner,  his  entry  upon 
either  of  the  estates  does  not  affect  the  other.  (Delaware  etc.  Canal 
Co.  V.  Hughes,  743.) 

4.  MORTGAGE,  PRESCRIPTIVE  TITLE  IN  FAVOR  OP 
MORTGAGEE  AND  AGAINST  A  MORTGAGOR.— If  the  mortga- 
gee, to  the  knowledge  of  the  mortgagor,  denies  that  there  is  any 
mortgage,  and  asserts  title  in  himself  and  otherwise  manifests  an 
adverse  holding,  the  mortgagor  and  those  claiming  under  him  must 
proceed  within  five  years  or  lose  all  remedy,  whether  the  debt  or 
obligation  secured  by  the  mortgage  has  been  paid  or  not.  (PesMne 
V.  Ord,  131.) 

AFFIDAVITS. 

See  Judgment,  6;  Process,  3-8. 

AGENCY. 

1.  AGENCY  —  UNDISCLOSED  PRINCIPAL  —  PARO"L  EVI- 
DENCE TO  ESTABLISH  AGENCY.— A  maker  of  a  note,  with 
nothing  on  Its  face  to  disclose  that  he  is  an  agent  cannot,  when  sued 
thereon,  introduce  parol  evidence  to  exonerate  himself  from  llabil- 
Ity  by  showing  that  in  executing  the  note  he  acted  only  as  agent 
and  signed  it  under  an  agreement  with  the  payee  that  the  prln- 
tipal  alone  should  be  bound.    (Shuey  v.  Adair,  879.) 

2.  AGENCY  —  UNDISCLOSED  PRINCIPAL  —  PARTIES.- The 
•ole  maker  of  a  note,  with  nothing  on  its  face  disclosing  his  agency. 

(927) 
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is  not  entitled,  when  sued  thereon,  to  have  his  alleged  principal 
made  a  party  defendant  on  the  ground  that  he  signed  the  note  as  an 
agent  onJy.    (tShuey  v.  Adair,  a79.) 

3.  AGENCY— POWER  OF  AGENT  TO  EXECUTE  NEGOTIA- 
BLE PAPER.— The  fact  that  an  agent  has  on  different  occasions 
executed  notes  in  the  name  of  his  principal,  does  not  show  author- 
ity so  to  do,  especially  when  it  appears  that  the  principal  had  no 
knowledge  of  such  transactions  until  after  the  agency  had  ceased. 
(Helena  Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 

4.  AGENCY— POWER  OF  AGENT  TO  EXECUTE  NEGOTIA- 
BLE PAPER,— An  agent  with  general  authority  to  manage  his 
principal's  business,  has,  by  virtue  of  his  employment,  no  implied 
authority  to  bind  bis  principal  by  making  a  negotiable  instrument. 
Such  authority  must  be  expressly  conferred,  or  be  necessarily  im- 
plied from  the  exigencies  and  the  general  course  of  the  particular 
employment,  or  the  act  must  be  ratified  by  the  principal.  This 
rule  is  applicable  to  the  managing  agent  or  general  manager  of  a 
nontrading  corporation,  as  well  as  to  the  agent  of  a  natural  per- 
son.    fHelena  Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 

5.  AGENCY— POWER  OF  AGENT  TO  EXECUTE  NEGOTIA- 
BLE INSTRUMENTS.— The  fact  that  an  agent  is  general  business 
manager  for  his  principal,  and  that  he  drew  checks  against  the 
funds  of  the  latter,  does  not  tend  to  establish  his  authority  to  exe- 
cute negotiable  Instruments  in  the  name  of  his  principal.  (Helena 
Nat.  Bank  r.  Rocky  Mountain  Tel.  Co.,  628.) 

6.  AGENCY— POWER  TO  PLEDGE  CREDIT.— An  agent  who 
Is  the  general  business  manager  of  a  nontrading  corporation  has 
implied  power  to  borrow  money  therefor  in  an  amount  not  dispro- 
portionate to  the  volume  of  business  transacted,  when  it  appears 
tSiat  the  principal  had  knowledge  that  the  monthly  receipts  of  the 
business  were  less  than  the  expenses,  and  that  it  was  necessary  for 
the  agent  to  maintain  a  bank  account  in  the  name  of  the  corpora- 
tion.   (Helena  Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 

7.  AGENCY— NOTICE  OF  POWER  OF  AGENT.— The  payee 
of  a  note  Is  bound  to  know  that  the  principal  is  not  liable  upon  a 
note  executed  by  an  agent  not  clothed  with  power  to  act  in  that 
behalf.    (Helena  Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 

8.  PRINCIPAL  AND  AGENT— FORGERY  BY  AGENT.— If  an 
a^ent  intrusted  with  a  check  drawn  by  his  principal,  to  be  delivered 
to  the  payee  named  therein,  forges  his  indorsement  and  succeeds 
in  cashing  the  check,  his  act  cannot  bind  his  principal,  nor  estop 
the  latter  from  recovering  from  the  bank  which  had  cashed  such 
check  and  charged  It  to  the  drawer's  account.  (German  Sav.  Bank 
V.  Citizens'  Nat.  Bank,  399.) 

See  Banks  and  Banking,  11,  12;  Sales,  3. 

APPEAi;. 

1.  APPELLATE  PRACTICE- APPEALABLE  ORDER.— An  or- 
der quashing  a  summons  in  effect  determines  the  action  or  proceed- 
ing, and  is  therefore  appealable.  (Carstens  v.  Leidigh  etc.  Lumber 
Co.,  906.) 

2.  APPELLATE  PRACTICE— APPEAL  FROM  ORDER.— An 
order  amending  a  summons  Is  no  part  of  the  record  on  an  appeal 
from  a  prior  order  discharging  an  attachment,  and  cannot  be  re- 
viewed by  the  appellate  court.    (Sharman  v.  Huot,  645.) 

3.  APPELLATE  PROCEDURE— APPEAL,  SERVICE  OF  NO- 
TICE UPON  AN  ADMINISTRATOR,  WHEN  NOT  NECESSARY. 
It  is  not  necessary  to  serve  a  notice  of  appeal  upon  the  admlnis- 
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trator  of  a  deceased  defendant,  If  the  rights  of  the  parties  may  bo 
determined  without  affecting  his  interests  as  administrator.  Hence, 
if  a  judgment  appeaied  from  affects  real  property,  and  a  notice  of 
appeal  is  served  upon  all  the  heirs  at  law  of  the  deceased  defend- 
ant, the  court  may  proceed  with  the  appeal,  though  his  adminis- 
trator was  not  served.    (Brundage  v.  Cheneworth,  382.) 

4.  ERROR— EVIDENCE  NOT  OF  RECORD.— Evidence  is  not  of 
record  unless  it  is  filed  before  being  incorporated  in  the  bill  of  ex- 
ceptions.   (Taylor  v.  Beger,  352.) 

5.  APPELLATE  PROCEEDINGS— EVIDENCE  NOT  OF  REC- 
ORD.— The  evidence  is  not  of  record  unless  it  is  filed  before  being 
incorporated  in  the  bill  of  exceptions.  The  record  must  show  this 
attirmatively.    (Hinesley  v.  Sheets,  856.) 

6.  APPEAL— SHORTHAND  NOTES— DEPOSITION  AS  PART 
OF  RECORD.— If  the  evidence,  at  the  hearing  of  a  deposition,  is 
taljen  in  shorthand,  by  the  official  stenographer,  and,  after  its  in- 
troduction, is  immediately  certified  as  required  by  law,  and  filed.  It 
tLiereby  becomes  a  part  of  the  record  without  any  order  to  that 
effect.    (Winters  v.  Winters,  428.) 

•  7.  APPEAI^SHORTHAND  NOTES— SKELETON  BILL  OF 
EXCEPTIONS— SUFFICIENT  REFERENCE  TO  EVIDENCE.— 
If  a  slieleton  bill  of  exceptions  directs  the  cleric  to  Insert  a  deposi- 
tion or  oral  testimony,  "as  shown  by  the  minutes  of  the  shorthand 
reporter,"  taken  upon  the  hearing  of  the  deposition,  the  evidence 
is  referred  to  with  sufficient  certainty,  and  the  notes  of  the  reporter, 
certitied  as  required  by  law  and  filed,  sufficiently  identify  the  dep- 
osition.    (Winters  v.  Winters,  428.) 

8.  APPELLATE  PROCEDURE  —  QUESTIONS  NOT  PRE- 
SENTED TO  THE  TRIAL  COURT.— Cases  will  be  reviewed  by  the 
appellate  court  only  upon  points  and  theories  presented  to  the  trial 
courts.    (Rivard  v,  Rivard,  566.) 

9.  APPELLATE  PROCEDURE— POINTS  NOT  RAISED  IN 
THE  TRIAL  COURT.— Where  an  objection  of  a  technical  nature 
is  not  raised  in  the  trial  court,  and  is  not  jurisdictional,  no  atten- 
tion will  be  paid  to  it  if  made  in  the  appellate  court.  (O'Brien  v. 
Stambach,  368.) 

10.  APPELLATE  PROCEDURE,  OBJECTIONS  NOT  POINTED 
OUT  IN  THE  TRIAL  COURT.— If  counsel  deem  a  hypothetical 
question  asked  of  a  medical  witness  to  be  objectionable  in  any  re- 
spect, they  should  call  the  attention  of  the  trial  court  thereto.  If, 
after  the  close  of  the  testimony,  they  think  the  question  assumed 
facts  of  which  there  was  no  evidence,  they  should  move  to  have  the 
answer  stricken  out.  Failing  to  take  any  action  in  the  trial  court, 
they  cannot  urge  their  objections  on  appeal.  (Rivard  v.  Rivard, 
566.) 

11.  APPELLATE  PROCEDURE,  IMMATERIAL  ERROR.— A 
verdict  will  not  be  set  aside  for  an  error  of  the  trial  court  In  per- 
mitting a  question  to  be  answered  on  cross-examination  having  no 
relevancy  to  the  examination  in  chief,  and  therefore  not  a  proper 
subject  for  cross-examination,  if  It  would  be  a  reflection  on  the  In- 
telligence of  the  jury  to  hold  that  the  answer  could  have  misled  or 
prejudiced  them.     (Rivard  v.  Rivard,  566.) 

12.  APPEAI^PLEADING- MAKING  A  WILL  PART  OF  AN 
ANSWER— REFERENCE  WITHOUT  EXHIBIT.— If  the  defend- 
ants in  am  action  rely  upon  a  probated  will  and,  in  express  terms, 
make  it  a  part  of  their  answer,  and  refer  to  it  as  a  part  thereof,  they 
will  not  be  heard,  on  appeal,  to  say  that  the  will  Is  not  a  part  of  the 
answer,  even  if  the  will  is  not  set  out  In  the  answer  or  as  an  ex- 
hibit thereto.    (Sutherland  v.  Sutherland,  477.) 
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13.  PRACTICE-FAILURE  OF  INTERESTED  PARTIES  TO 
APPEAL.— Though  In  a  foreclosure  suit  a  party  Interested  In  the 
anode  of  sale  and  apparently  prejudiced  by  the  decree  does  not  ap- 
peal, yet,  if  other  parties  appeal,  the  decree  must  be  modified  as  to 
the  nonappealing  party  in  so  far  as  may  be  necessary  to  protect 
the  equity  of  tlie  appellants.     (Woodward  v.  Brown,  108.) 

14.  APPELLATE  PRACTICE— EXCEPTIONS  TO  FINDINGS. 
If  no  exceptions  are  taken  to  findings  of  fact  and  conclusions  of 
law  made  by  the  trial  court  in  a  case  tried  exclusively  upon  af- 
fidavits, such  affidavits' cannot  be  considered  upon  appeal,  the  only 
question  to  be  determined  being  whether  the  findings  of  fact  war- 
rant the  conclusions  of  law.  (Carstens  v.  Leidigh  etc.  Lumber  Co., 
»06.) 

15.  APPEAL  FROM  ORDER  CONFIRMING  JUDICIAL  SALE, 
EFFECT  OF.— If,  after  the  confirmation  of  a  judicial  sale,  an  ap- 
peal is  taken  from  the  order  of  confirmation,  its  effect  is  thereby 
suspended,  and  the  purchaser  has  no  right  to  take  possession,  nor 
to  collect  the  rents  and  profits.    (Peai-son  v.  Gillenwaters,  844.) 

16.  JUDICIAL  SALES— SHERIFF'S  SALES— ABUSE  OF  DIS- 
CRETION—INADEQUACY OF  PRICE.— A  decree  of  the  lower 
court  setting  aside  a  sheriff's  sale  for  mere  inadequacy  of  price, 
is  an  abuse  of  discretion,  and  may  be  reversed  on  appeal.  (Stroup 
V.  Raymond,  758.) 

17.  APPEAT^FREEHOLD  IS  INVOLVED,  WHEN.— In  a  suit 
brought  to  construe  a  will  and  to  determine  the  validity  of  a  devise 
of  real  estate  therein  contained,  a  freehold  is  involved  upon  an 
appeal  from  a  decree  holding  that  a  specific  devise  of  the  fee  simple 
title  is  void,  and  that  such  title  passes  under  the  residuary  clause 
of  the  will.    (Hoeffer  v.  Clogan,  241.) 

18.  DAMAGES,  NOMINAI^REVERSAL  OF  JUDGMENT  TO 
SECURE.— Judgment  will  not  be  reversed  to  enable  a  party  to  re- 
cover nominal  damages.    (Kalen  v.  Terre  Haute  etc.  E.  R.  Co.,  343.) 

See  Trial,  6. 

ASSESSMENTS. 
See  Taxes,  1-3. 

ASSIGNMENT. 
See  Bills  of  Lading,  1;  Mortgage,  3,  4,  18;  Negotiable  Instruments. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  AN  ASSIGNEE  FOR  THE  BENEFIT  OF  CREDITORS 
REPRESENTS,  and  stands  in  the  place  of,  creditors  of  the  assign- 
or, and  has  the  right  to  contest  claims  and  assert  rights  which,  at 
the  assignment,  they  had  a  right  to  contest  or  assert.  (Franklin 
Nat.  Bank  v.  Whitehead,  302.) 

2.  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS.— 
The  title  of  an  assignee  for  the  benefit  of  creditors  prevails  over 
that  of  a  prior  assignee  or  mortgagee  whose  assignment  or  mort- 
gage is  void  against  creditors,  because  neither  acknowledged,  re- 
corded, nor  followed  by  a  delivery  of  the  possession  of  the  property 
subject  thereto.     (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

3.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— DEBT 
DUE  STATE  OR  COUNTY— RELEASE  OF,  BY  PARTIAL  PAY- 
MENT.—A  partial  payment,  out  of  an  insolvent  estate,  of  a  debt 
<iue  to  a  state  or  county,  cannot  operate  as  a  release  of  the  un- 
paid portion  of  the  debt,  as  provided  by  the  assignment  law,  where 
the  constitution  expressly  forbids  the  extinction  of  such  a  debt, 
except  by  payment  into  the  proper  treasury.    (State  v.  Foster,  47.) 
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4.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— TITLE- 
PRIORITY— CLAIM  OF  STATE  OR  COUNTY.— A  general  assign- 
ment for  the  benefit  of  creditors  passes  the  title  of  the  property 
assigned  to  the  assignee,  free  of  any  preference  or  priority  of 
claim  on  the  part  of  the  state,  or  a  county  thereof.  If  the  state 
or  county  had  any  preference,  the  assignment  defeats  it.  (State  v. 
Foster,  47.) 

5.  PARTNERSHIP  —  ASSIGNMENT  OR  TRUST  DEED  — 
WHEN  VOID  AS  AGAINST  FIRM  CREDITORS.— If  one  of  three 
members  of  an  insolvent  corporation  withdraws  therefrom,  trans- 
terring  all  his  interest  to  the  others,  who  form  a  new  partnership, 
and,  after  doing  business  a  few  days,  the  members  of  the  new  firm 
execute  an  assignment  or  trust  deed  for  the  benefit  of  its  and  their 
creditors,  including  therein  all  the  assets  received  from  the  old  firm, 
such  deed  or  assignment  is  fraudulent  as  against  creditors  of  the  old 
firm,  and  hence  both  It  and  the  transfer  made  by  the  retiring  mem- 
ber will  be  disregarded,  and  the  assets  of  the  old  firm  held  to  be 
subject  to  the  satisfaction  of  its  liabilities*  (Franklin  Sugar  Ref. 
Co.  V.  Henderson,  524.) 

See  Trusts,  11. 

ATTACHMENT. 

1.  ATTACHMENT— TIME  OF  ISSUANCE  OF  WRIT.— A  writ 
of  attachment  issued  before  the  summons  is  not  merely  voidable, ' 
but  void,  under  a  statute  providing  that  "the  plaintiff,  at  the  time 
of  issuing  the  summons,  or  at  any  time  afterward,  may  have  the 
property  of  the  defendant  attached."    (Sharman  v.  Huot,  645.) 

2.  ATTACHMENTS.  INSUFFICIENCY  OF  SHERIFF'S  RB- 
TURN.— It  is  not  suflicient  for  a  sheriff  to  state  In  his  return  that 
he  has  attached  certain  property,  describing  It.  He  must  show  the 
doing  of  the  acts  necessary  to  be  done  by  him  In  making  a  com- 
plete and  valid  levy  of  the  writ.  (Anderson  v.  Moline  Plow  Co., 
424.) 

3.  ATTACHMENTS— DELIVERY  BONDS.— In  an  action  upon  a 
delivery  bond,  it  is  a  sufficient  defense  that  at  the  time  of  the  levy 
of  the  attachment  the  property  belonged  to  a  person  other  than 
tlie  defendant  in  the  writ.  (Ayres  etc.  Co.  v.  Dorsey  Produce  Co., 
376.) 

4.  SHERIFFS,  ATTACHED  PROPERTY,  NOTICE  TO  OF 
CLAIM  OF  OWNERSHIP  OF.— Under  the  statutes  of  Iowa  It  is  not 
necessary  for  one  who  claims  to  be  the  owner  of  attached  property 
to  serve  a  notice  of  such  claim  before  commencing  an  action  to  re- 
cover such  property,  if  a  delivery  bbnd  has  already  been  executed  by 
which  the  oflicer  levying  the  writ  is  amply  protected.  (Ayres  etc. 
Co.  V.  Dorsey  Produce  Co.,  376.) 

See  Banks  and  Banking,  25;  Mortgage,  13. 

ATTORNEY  AND  CLIENT. 

ATTORNEYS'  FEE,  COURTS  MAY  FIX  WITHOUT  EVI- 
DENCE.—Where  a  mortgage  provides  that  in  case  of  default,  the 
mortgagee  may  foreclose,  and  shall  be  entitled  to  a  reasonable 
counsel  fee,  to  be  fixed  by  the  court,  the  court  may  fix  the  amount 
of  such  fee  in  the  absence  of  any  testimony  upon  the  subject. 
(Woodward  v.  Brown,  108.) 

See  Executors  and  Administrators,  1,  2, 

BAGGAGE. 
See  Carriers,  2,  8. 
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BAILMENT. 
BAILEE'S  LIABILITY— DESTRUCTION  OP  PROPERTY  — 

When  property  in  the  custody  of  the  bailee  is  destroyed  accidentally, 
without  any  fault  on  his  part,  he  is  not  liable.  (Drudge  v.  Leiter, 
850.) 

See  Warehousemen,  7. 

BANKS  AND  BANKING. 

1.  BANKS— CHECKS— DISHONOR  OF,  IS  UNAUTHORIZED 
WHEN.— A  banls  is  not  authorized  to  refuse  payment  of  a  check 
to  a  bona  fide  holder,  if  the  drawer's  deposit  is  sufficient,  although 
the  drawer  has  ordered  the  bank  not  to  pay  the  check.  (Gage  Hotel 
Co.  V.  Union  Nat.  Bank,  270.) 

2.  BANKS  —  CHECKS  —  DISHONOR  OP  —  LIABILITY  OF 
BANK.— If  a  banlt  has  sufficient  funds  of  the  drawer  on  deposit, 
with  which  to  pay  a  check  duly  presented,  it  is  liable  to  a  bona  fide 
holder  for  value,  although  payment  is  refused  by  direction  of  the 
drawer.    (Gage  Hotel  Co.  v.  Union  Nat.  Bank,  270.) 

3.  A  BANK  PAYING  A  CHECK  UPON  A  FORGED  INDORSE- 
MENT and  charging  the  amount  thereof  to  the  account  of  the 
drawer  is  liable  to  him,  if  the  amount  was  wrongfully  charged  to 
his  account,  where  the  check  has  never  been  delivered  to  the  payee. 
(German  Sav.  Bank  v.  Citizens'  Nat.  Bank,  399.) 

4.  BANKS— CHECKS— PRIVATE  ARRANGEMENT  AS  TO 
PAYMENT— EFFECT  OF.— A  private  arrangement  between  a  bank 
and  one  of  its  depositors  not  to  apply  a  new  deposit  to  the  pay- 
ment of  a  check  previously  drawn,  does  not  exonerate  the  bank 
from  its  liability  to  pay  such  a  check,  if  the  amount  of  the  draw- 
er's old  and  new  deposits  are  together  sufficient  to  pay  it.  (Gage 
Hotel  Co.  V.  Union  Nat.  Bank,  270.) 

5.  BANKING— RIGHT  TO  RECOVER  FOR  PAYMENT  OF 
FORGED  CHECK.— If  a  bank  draws  a  check  in  favor  of  a  third 
person,  who  has  no  knowledge  thereof,  and  whose  name  is  there- 
after forged  thereon,  and  the  check  cashed  by  another  bank,  which. 
In  turn,  sends  it  to  a  third  for  collection,  and  the  latter  charges  the 
amount  thereof  against  the  drawer's  deposit  account  with  it,  the 
drawer  may  recover  the  sum  so  wrongfully  charged  against  its 
account.    (German  Sav.  Bank  v.  Citizens'  Nat.  Bank,  399.) 

6.  A  BANK  IS  NOT  GUILTY  OF  NEGLIGENCE  in  not  dis- 
covering, for  nearly  a  year,  that  a  check  drawn  by  it  and  paid  by 
another  bank  and  charged  to  the  drawer's  account  had  been  paid 
upon  a  forged  indorsement.  It  had  a  right  to  assume  that  the 
bank  thus  making  payment  had  satisfied  itself  of  the  genuineness 
of  the  indorsement.  (German  Sav.  Bank  v.  Citizens'  Nat.  Bank,- 
399.) 

7.  BANKING— FORGED  CHECKS.- A  DEPOSITOR  DOES 
NOT  OWE  any  duty  to  a  bank  to  examine  his  pass-book  and  checks 
for  the  purpose  of  detecting  forgeries  of  the  payee's  name  on  checks 
drawn  by  such  depositor.  (German  Sav.  Bank  v.  Citizens'  Nat. 
Bank,  399.) 

8.  A  BANK  IS  NOT  BOUND  TO  TAKE  NOTICE  of  memo- 
randa or  figures  on  the  margin  of  a  check  which  the  depositor 
placed  there  for  his  own  convenience  to  preserve  information  for  his 
own  benefit.     (Duckett  v.  Mechanics'  Nat.  Bank.  513.) 

9.  BANKING— CHECKS,  INQUIRIES  RESPECTING,  CON- 
STRUCTION OF.— If  a  bank  which  has  drawn  a  check  is  asked 
over  the  telephone  whether  it  has  issued  a  check  In  favor  of  a 
designated  person,  and  whether  it  is  all  right,  and  answers  In  the 
affirmative,  it  does  not  thereby  affirm  that  the  indorsement  of  the 


Index.  933 

pnyee's  name  on  the  check,  which  indorsement  It  has  never  seen, 
is  genuine,  nor  that  the  person  presenting  the  checls  is  entitled  to 
receive  payment.  Sucli  an  inquiry  would  ordinarily  be  understood 
as  applying  only  to  the  validity  of  the  drawer's  signature,  and  to 
the  question  whether  there  were  moneys  with  which  to  meet  the 
cnecK.    (German  tSav.  Bunli  v.  Citizens'  Nat.  Banii,  390.) 

10.  INTEREST,  WHEN  EECOVERABLE.— If  a  check  Is  paid 
upon  a  forged  indorsemert  and  the  amount  thereof  wrongfully 
charged  to  a  depositor,  who  thereafter  sues  to  recover  the  amount 
thus  wrongfully  deducted  from  his  deposit  account,  he  is  entitled 
to  recover  interest  from  the  date  of  such  charge,  though  his  deposit 
could  not  draw  interest.  (German  Sav.  Bank  v.  Citizens'  Nat.  Bank, 
399.) 

11.  BANKS  AND  BANKING— PRINCIPAL  AND  AGENT.— If  a 
national  bank  voluntarily  acts  as  agent  for  its  depositor  In  the  sale 
of  his  stock  or  securities,  and  accepts  a  check  in  payment  instead 
of  cash,  without  authority  from  him,  and  credits  his  account  with 
the  amount  of  the  check,  it  is  liable  to  him  therefor,  although  such 
check  afterward  proves  worthless,  and  the  bank  exercises  due  dili- 
gence in  attempting  to  collect  it.  (Pepperday  v.  Citizens'  Nat.  Bank, 
769.) 

12.  BANKS  AND  BANKING— PRINCIPAL  AND  AGENT— VOL- 
UNTARY PAYMENT.— If  a  bank  acts  as  agent  for  its  depositor  in 
a  sale  of  his  securities  and  accepts  a  check  instead  of  cash  in  pay- 
ment, without  authority  from  him,  notifying  him  of  the  deposit  of 
such  check  to  his  credit,  and  afterward  pajing  his  check  for  the 
amount  so  received,  such  payment  is  voluntary  and  cannot  be  re- 
called by  the  bank,  although  the  check  received  by  it  subsequently 
proves  to  be  worthless,  and  it  uses  due  diligence  in  attempting  to 
collect  it.     (Pepperday  v.  Citizens'  Nat.  Bank,  769.) 

13.  BANKS— WHEN  NOT  ANSWERABLE  FOR  PAYING  OUT 
MONEYS.— Whenever  moneys  are  placed  on  deposit,  and  neither 
the  bank  nor  any  of  its  oflicers  are  aware  that  such  moneys  do  not 
belong  to  the  person  depositing  them,  it,  by  paying  out  the  moneys 
on  the  depositor's  check,  frees  itself  from  all  liability  therefor, 
though  it  turns  out  that  they  belong  to  another.  (Duckett  v.  Me- 
chanics' Nat.  Bank,  513.) 

14.  BANKS— LIABILITY  FOR  MONEYS  DEPOSITED  BY  ONE 
AS  TRUSTEE.— If  moneys  are  deposited  by  one  as  trustee,  he,  as 
such  trustee,  has  a  right  to  withdraw  them,  and  the  bank.  In  the  ab- 
sence of  notice  to  the  contraiy,  Is  bound  to  assume,  and  Is  protected 
in  assuming,  that  the  trustee  will  appropriate  the  moneys,  when 
drawn,  to  the  proper  use.     (Duckett  v.  Mechanics'  Nat.  Bank,  513,) 

15.  A  BANK  IN  WHICH  MONEYS  ARE  DEPOSITED  IN  THE 
NAME  OF  A  TRUSTEE  as  such  is  under  no  obligation  to  look  to 
the  appropriation  of  moneys  withdrawn  by  him,  or  to  protect  tho 
trust  by  setting  up  tlie  jus  tertii  against  the  demand.  (Duckett  v. 
Mechanics'  Nat.  Bank,  513.) 

16.  IF  A  BANK  IN  WHICH  MONEYS  ARE  DEPOSITED  IN 
THE  NAME  OF  A  TRUSTEE  as  such,  has  knowledge  that  a  breach 
of  his  tru.st  is  being  committed  by  the  Improper  withdrawal  of  such 
funds,  or  if  it  participates  in  the  profits  or  fruits  of  any  fraud  upon 
tlie  trust,  it  is  answeralile.     (Duckett  v.  Mechanics'  Nat.  Bank,  513.) 

17.  BANKING— TRUST  FUNDS— NOTICE  THAT  DEPOSIT 
CONSISTS  OF— WHAT  IS  NOT.— A  check  directing  moneys  to  be 
paid  to  the  credit  of  H.  C,  adding  "being  a  balance  of  the  purchase 
money  due  him  as  trustee  for  I.  R.  C."  is  payable  to  him  personally, 
and  hence  does  not  charge  the  bank  in  which  it  is  deposited  with 
notice  that  it  represents  trust  funds,  and  that  it  is  a  breach  of  tho 
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trust  to  deposit  It  to  the  Individual  account  of  the  trustee  and  to 
draw  It  out  on  his  personal  checks.  (Duckett  v.  Mechanics'  Nat. 
Bank,  513.) 

18.  BANKS— TRUST  FUNDS,  NOTICE  OF— WHEN  IMPARTED 
BY  A  CHECK.— A  check  for  a  sum  of  money  "to  deposit  to  tho 
credit  of  H.  C,  Trustee,"  notifies  the  bank  that  he  is  not  the  owner 
of  the  money,  and  Instructs  it  not  to  place  that  money  to  his  per- 
sonal account,  and  if  it  does  place  the  money  to  his  personal  credit 
and  loss  ensues,  it  is  answerable.  In  the  eye  of  the  law  it  partici- 
pates in  the  breach  of  the  trust.  (Duckett  v.  Mechanics'  Nat  Bank, 
513.) 

19.  BANKS-WHEN  LIABLE  FOB  TRUST  FUNDS  IMPROP- 
ERLY WITHDRAWN.— If  a  bank  receives  a  check  payable  to  a 
depositor  as  trustee,  and  credits  it  to  his  personal  account  and  per- 
mits him  to  draw  it  out  on  his  personal  ciieck,  it  is  liable  with  him 
for  a  breach  of  the  trust.    (Duckett  v.  Mechanics'  Nat.  Bank,  513.) 

20.  FRAUDULENT  BANKING.— AN  INDICTMENT  for  fraudu- 
ulent  banking  sufficiently  states  who  was  injured  or  defrauded,  and 
who  was  the  owner  of  the  deposit,  where  it  charges  that  the  banker, 
knowing  himself  to  be  insolvent,  accepted  a  deposit  from  a  person 
named.    (State  v.  Eifert,  433.) 

21.  FRAUDULENT  BANKING— DEFENSE.— It  Is  no  defense  to 
an  indictment  for  fraudulent  banking,  in  receiving  a  deposit  know- 
ing the  bank  to  be  insolvent,  that  the  depositor  might  pursue  the 
deposit  as  a  trust  fund.     (State  r.  Eifert,  433.) 

22.  FRAUDULENT  BANKING— EVIDENCE  OF  RECEIVING 
DEPOSIT— UNAUTHORIZED  ACT— INSTRUCTION.— Upon  the 
trial  of  a  banker  for  fraudulent  banking,  in  receiving  a  deposit 
knowing  the  bank  to  be  insolvent,  it  is  proper  to  instruct  the  jury 
that  the  defendant  "knowingly  accepted  and  received"  the  deposit, 
though  it  was  received  against  his  express  orders,  when  he,  after 
knowledge  of  its  being  made,  accepted  it  as  a  deposit,  and 
treated  it  as  a  part  of  the  assets  of  the  bank;  as  such  instruction 
places  the  acceptance  of  the  deposit  on  the  defendant's  own  act, 
and  not  on  the  ratification  of  the  act  of  his  cashier,  who  disregarded 
his  orders.     (State  v.  Eifert,  433.) 

23.  FRAUDULENT  BANKING— EVIDENCE  OP  RECEIVING 
DEPOSIT.— Upon  the  trial  of  a  banker  for  fraudulent  banking,  in 
receiving  a  deposit  knowing  himself  to  be  Insolvent,  the  fact  that 
the  defendant  received  and  accepted  the  deposit  is  proved  by  show- 
ing that  it  was  received  by  the  cashier  or  agent  of  the  defendant, 
under  his  authority,  without  showing  that  it  was  received  by  him 
personally,  or  that  he  was  present  when  it  was  received.  (State 
V.  Eifert,  433.) 

24.  FRAUDULENT  BANKING— BANKER  IS  GUILTY  OF, 
WHEN.— If  a  banker,  knowing  his  bank  to  be  Insolvent,  leaves  it 
for  a  distant  city  and  telephones  his  son,  left  in  charge  of  the  bank, 
not  to  receive  any  more  deposits,  but  to  close  the  bank,  and  the  son, 
after  receiving  such  message,  ignores  it,  and  accepts  a  deposit  be- 
fore closing,  and  the  father,  upon  his  return,  is  made  acquainted 
with  what  has  been  done,  and  fails  to  repudiate  the  transaction,  but, 
on  the  contrary,  retains  the  money  and  includes  it,  some  days  later. 
In  a  general  assignment  for  the  benefit  of  his  creditors,  the  banker 
la  guilty  of  the  offense  of  receiving  and  accepting  a  deposit  know- 
ing himself  to  be  insolvent.     (State  v.  Eifert,  433.) 

25.  CORPORATIONS— ULTRA  VIRES— NATIONAL  BANKS.— 
If  a  national  bank  advances  money  on  goods  about  to  be  shipped  and 
receives  a  bill  of  lading  as  collateral  security,  one  who  subsequently 
attaches  such  goods  under  a  writ  against  the  shipper  is  not  In  a  posi- 
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Hon  to  Insist  that  the  act  of  the  bank  was  ultra  vires.    (Ayies  etc 
Co.  V.  Dorsey  Produce  Co.,  376.) 

26.  NATIONAL  BANKS  —  STOCKHOLDER'S  LIABILITY, 
WHO  HOLDS  STOCK  IN  TRUST.— One  to  whom  stock  in  a  na- 
tional  bank  has  been  issued  as  self-appointed  attorney  of  an  Infant 
of  tender  years,  or  for  an  undisclosed  principal,  is  subject  to  the 
liabilities  imposed  by  the  acts  of  Congress  upon  stockholders  la 
such  banks.     (Kerr  v.  Urie,  493.) 

27.  HUSBAND  AND  WIFE.— A  TRANSFER  BY  A  HUSBAND 
TO  HIS  WIFE  OF  STOCK  IN  A  NATIONAL  BANKING  COR- 
PORATION, made  in  good  faith,  vests  her  with  the  ownership 
thereof,  and  her  equitable  title  is  complete  before  a  certificate  la 
issued  to  her  and  before  any  entry  of  the  transfer  Is  made  on  the 
books  of  the  corporation.  After  such  transfer  the  husband  is  not 
subject  to  any  liabilities  which  attach,  under  the  laws  of  Congress, 
to  the  holders  of  stock  in  such  corporations.    (Kerr  v.  Urie,  493.) 

See  Bills  of  Lading,  2;,  Checks;  Corporations,  4;  Trusts,  8-10;  Wit- 
nesses. 2. 

filLL  OF  EXCEPTIONS. 
See  Appeal,  4,  5,  7. 

BILLS  OF  LADING. 

1.  BILLS  OF  LADING.— AN  ASSIGNMENT  OP  a  bill  of  lading, 
while  goods  are  in  the  possession  of  the  carrier,  operates  to  transfer 
the  title  thereto.    (Ayres  etc.  Co.  v.  Dorsey  Produce  Co.,  376.) 

2.  BILL  OF  LADING  AS  COLLATERAL  SECURITY.— A  bank 
advancing  moneys  on  goods  about  to  be  shipped  may  receive  and 
hold  a  bill  of  lading  in  its  name  as  collateral  security  for  such  ad- 
vances. (Ayres  etc.  Co.  v.  Dorsey  Produce  Co.,  376.) 

See  Banking,  25;  Carriers,  9. 

BONA  FIDE  PURCHASERS. 
See  Judgment,  13;  Negotiable  Instruments,  8. 

BURDEN  OF  PROOF. 
See  Conveyance,  4;  Insurance,  11;  Judgment,  6;  Mortgage,  11;  Neg- 
ligence, 4;  Partition,  3,  4. 

CARRIERS. 

1.  CARRIERS.  NEGLIGENCE,  STIPULATIONS  SEEKING 
TO  EXCLUDE  FROM  LIABILITY  FOR.— A  common  carrier  can- 
not stipulate  for  exemption  from  liability  for  his  own  negligence. 
(Bird  V.  Railroads,  856.) 

2.  CARRIERS— LIABILITY  FOR  GOODS  AS  BAGGAGE.— 
While  a  carrier  of  passengers  is  not  obliged  to  accept  anything  but 
ordinary  baggage  as  baggage,  yet,  If  without  extra  compensation, 
and  knowing  that  it  is  not  personal  baggage,  he  permits  it  to  be 
treated,  and  carried  as  such,  he  is  liable  for  Its  loss  through  negli- 
gence.    (Toledo  etc.  Ry.  Co.  v.  Bowler  etc.  Co.,  702.) 

3.  CARRIERS— LIABILITY  FOR  MERCHANDISE  CARRIED 
AS  BAGGAGE.— If  a  carrier  of  passengers,  for  the  purpose  of  ob- 
taining patronage,  and  with  actual  knowledge  of  all  the  material 
facts,  waives  its  right  to  refuse  merchandise  which  It  Is  requested  to 
carry  as  baggage,  or  to  make  an  additional  charge  commensurate 
with  the  increased  risk,  and  carries  it  as  baggage.  It  cannot,  after 
a  loss  has  occurred,  assert  an  immunity  from  liability  because  of 
such  right.    (Toledo  etc.  Ry.  Co.  v.  Bowler  etc.  Co.,  702.) 
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4.  A  CARETEH  OF  LIVESTOCK  Is  not  liable  as  a  common  car- 
rier.   (Heller  v.  Chicago  etc.  Ry.  Co.,  541.) 

5.  A  CARRIER  OF  LIVESTOCK  OWES  TO  THE  SHIPPER 
the  duty  to  transport  the  car  and  its  contents  with  ordinary  pru- 
dence, skill,  and  care,  and  with  reasonable  dispatch.  (Heller  r. 
Chicago  etc.  Ry.  Co.,  541.) 

G.  CARRIERS.— A  shipper  of  livestock  assumes  all  the  ordinary 
risks  of  transportation,  Including  that  resulting  from  its  restlessness, 
viciousness,  exhaustion,  hunger,  and  thirst,  and  also  from  jars  and 
concussions  induced  by  tlie  stopping  and  starting  of  the  train,  and 
where  responsible  for  the  number  placed  in  a  car,  he  also  assumes 
all  risks  arising  from  its  overcrowded  condition.  (Heller  v.  Chicago 
etc.  Ry.  Co.,  541.) 

7.  CARRIERS— LIVESTOCK.— A  shipper  of  livestock,  where  It 
Is  the  custom  of  shippers  to  send  a  caretaker,  who  fails  to  comply 
with  this  custom,  assumes  all  the  risk  of  injury  resulting  therefrom. 
He  has  no  right  to  assume  that  the  conductor  or  brakeman  of  the 
train  will  perform  the  duties  of  caretakers  of  his  stock,  and  henco 
cannot  recover  for  losses  suffered  through  their  failure  to  do  so. 
(Ilelier  v.  Chicago  etc.  Ry.  Co.,  541.) 

8.  CARRIERS.— THE  FIRST  OR  INITIAL  CARRIER  may  un- 
dertake the  transportation  of  goods  to  the  terminus  of  its  line 
merely,  and  hence  may,  by  stipulation  or  condition  in  Its  bill  of 
lading,  limit  its  liability  to  its  own  line.    (Bird  v.  Railroads,  856.) 

9.  CARRIERS.— EACH  OF  SEVERAL  CONNECTING  CAR- 
RIERS over  all  their  routes  Is  entitled  to  the  benefit  of  any  lawful 
exemption  or  exception  contained  In  the  bill  of  lading  issued  by 
the  initial  carrier,  though  such  carrier  restricts  Its  liability  to  Its 
own  lines.    (Bird  v.  Railroads,  856.) 

10.  CARRIERS,  INTERMEDIATE,  DUTIES  OF.— Where  a  sec- 
ond, or  intermediate  carrier,  in  delivering  goods  to  a  third  carrier, 
Is,  by  the  latter,  informed  that  they  will  not  be  forwarded  until 
the  freight  charges  are  paid,  It  becomes  the  duty  of  the  Interme- 
diate carrier  to  notify  the  shipper  or  the  initial  carrier,  and  such 
interm.ediate  carrier  is  answerable  for  the  loss  of  the  goods  through 
their  being  detained  for  the  nonpayment  of  charges,  because  the 
Bhipper  Is  Ignorant  of  the  demand  for  such  payment  by  the  third 
carrier.     (Bird  v.  Railroads,  856.) 

n.  CARRIERS,  CONNECTING.— THE  INITIAL  AND  INTER- 
MEDIATE CARRIERS,  by  accepting  goods  for  transportation  t« 
a  designated  station  beyond  the  line  of  their  routes,  thereby  rep- 
resent to  the  shipper  that  such  station  Is  not  a  prepay  station,  and 
obligate  themselves  to  see  that  the  shipper  is  not  injured  by  a 
demand  made  by  the  final  carrier  for  the  payment  of  freight 
charges  as  a  condition  precedent  for  the  transportation  to  such 
station.    (Bird  v.  Railroads,  856.) 

12.  CARRIERS.— A  PREPAY  STATION  IS  ONE  at  Which  the 
carrier  delivers  freight  to  the  consignee,  directly  and  without  the 
Intervention  of  a  local  agent,  and  to  which  consignments  are  ac- 
cepted only  upon  the  condition  of  charges  for  transportation  be- 
ing prepaid  by  the  shipper.    (Bird  v.  Railroads,  856.) 

CHARITIES. 

1.  CHARITIES-CHARITABLE  TRUST  —  DEFINITIONS.— A 
charity  is  a  gift  to  be  applied,  consistently  with  existing  laws,  for 
the  benefit  of  an  indefinite  number  of  persons,  either  by  bringing 
their  hearts  under  the  influence  of  education  or  religion,  by  reliev- 
ing their  bodies  from  disease,  suffering  or  constraint,  by  assisting 
to  establish  themselves  for  life,  or  by  erecting  or  maintaining  pub- 


Index.  937 

lie  buildings  or  works,  or  otherwise  lessening  the  bnrdens  of  gov- 
ernment. Any  trust,  coming  within  this  definition,  for  the  benefit 
of  an  indefinite  class  of  persons,  sufficiently  designated  to  indicate 
the  intention  of  the  donor,  and  constituting  some  portion  or  class 
of  the  public,  is  a  charitable  trust.    (Hoeffer  r.  Clogan,  241.) 

2.  CHARITIES— NAME  IS  NOT  MATERIAL,  BUT  PURPOSE 
IS.— In  determining  what  Is  to  be  regarded  as  a  charitable  gift,  it 
is  immaterial  whether  the  purpose  is  called  "charitable"  in  the  gift 
Itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in  its 
nature.    (Hoeffer  v.  Clogan,  241.) 

3.  CHARITIES— Superstitious  uses— masses  for  re- 
pose OF  SOULS.— The  doctrine  of  superstitious  uses  arising  from 
the  statute,  1  Edward  VI,  chapter  14,  under  which  devises  for  pro- 
curing masses  were  held  to  be  void,  is  not  in  force  in  the  state  of 
Illinois,  and  has  never  obtained  in  the  United  States.  (Hoeffer  v. 
Clogan.  241.) 

4.  CHARITIES— MASSES  FOR  REPOSE  OF  SOULS— VALID 
BEQUEST.— A  devise  of  real  estate  to  an  unincorporated  religious 
society,  in  trust,  the  property  to  be  sold,  and  the  proceeds  expended 
for  saying  masses  for  the  repose  of  the  testator's  soul,  and  the  souls 
of  his  relatives,  is  a  valid  charitable  bequest.  (Hoeffer  v.  Clogan, 
241.) 

.5.  CHARITABLE  USE,  BEQUEST  FOR,  WHEN  NOT  VOID 
FOR  UNCERTAINTY.— A  devise  or  bequest  of  the  balance  of  the 
testator's  estate  to  be  divided  among  such  benevolent,  charitable, 
and  religious  institutions  as  his  executors  or  their  successors  shall 
select,  is  not  void  for  uncertainty.     (Murphy's  Estate,  802.) 

6.  CHARITABLE  USE— WHAT  MAY  BE  SUSTAINED  AS.— 
A  bequest  for  benevolent,  charitable,  and  religious  institutions  or 
associations  to  be  selected  by  the  testator's  executors  is  sustainable 
as  a  charitable  bequest.     (Murphy's  Estate,  802.) 

7.  CHARITABLE  USES.— A  bequest  of  property  to  trustees  to 
pay  such  worthy  poor  girls  to  aid  in  their  education  as  the  judgment 
of  the  trustees  shall  have  dictated,  they  having  full  power  as  to 
the  amounts  to  be  paid  and  the  times  of  payment,  is  inefifective  and 
must  fail.     (Wheelock.  v.  American  Tract  Soc,  578.) 

8.  CHARITABLE  USES— DISCRETION  OF  THE  TRUSTEES, 
WHEN  AVOIDS.— A  bequest  to  trustees  to  be  applied  to  useful  and 
charitable  purposes,  that  is  to  say,  they  are  to  dispose  of  the  prop- 
erty in  such  suras  as  in  their  discretion  they  shall  think  proper  and 
right,  that  is,  to  pay  to  four  associations,  naming  them,  expressing 
llso  a  desire  to  aid  worthy  poor  girls  in  their  education  and  giving 
the  trustees  authority  to  devote  to  that  purpose  sums  not  turned 
over  to  such  associations,  is  void  under  the  statutes  of  Michigan,  be- 
cause the  trust  is  not  fully  and  clearly  expressed.  (Wheelock  v. 
American  Tract  Soc,  578.) 

9.  CHARITIES— JURISDICTION  OF  EQUITY— STATUTE  OF 
CHARITABLE  USES.— The  jurisdiction  of  equity  over  charitable 
uses  was  not  derived  from  the  statute  of  charitable  uses,  43  Eliza- 
beth, chapter  4.  Prior  to,  and  independently  of,  that  statute,  chari- 
ties were  sustained,  irrespective  of  indefiniteness  of  the  beneficia- 
ries, or  the  lack  of  trustees,  or  the  fact  that  the  trustees  appointed 
were  not  competent  to  take.     (Hoeffer  v.  Clogan,  241.) 

10.  CHARITIES— STATUTE  OF  CHARITABLE  USES— LAW 
OF  ILLINOIS.— The  doctrine  of  charitable  uses  is  a  part  of  the 
law  of  the  state  of  Illinois,  and  the  statute  of  charitable  uses,  43 
Elizabeth,  chapter  4,  is  a  part  of  the  common  law  of  the  state. 
(Hoeffer  v.  Clogan,  241.) 

11.  CHARITIES— "CHARITABLE"  PURPOSE— HOW  DETER- 
MINED.—In  the  state  of  Illinois,  the  statute  of  charitable  uses,  43 
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Elizabeth,  chapter  4,  Is  considered  in  determining  the  general  spirit 
and  Intent  of  the  term,  "charitable,"  and  the  objects  which  axe  to 
be  regarded  as  charitable.    (HoefEer  v.  Clogan,  241.) 

12.  CHARITIES— SUITS— PROPER  PARTIES  DEFENDANT. 
In  a  suit  brought  to  construe  a  will  and  to  determine  the  validity  of 
a  charitable  bequest  and  devise  therein  contained,  made  to  the  offi- 
cers and  trustees  of  an  unincorporated  religious  society,  such  officers 
and  trustees  are  proper  parties  defendant,  and  may  appeal  from  a 
decree  holding  the  bequest  and  devise  to  be  invalid.  (Hoeffer  v. 
Clogan,  241.) 

13.  CHARITIES— TRUST  WILL  NOT  FAIL  FOR  WANT  OF 
TRUSTEE.— A  devise  of  real  estate  and  bequest  of  money  to  an 
unincorporated  religious  society,  in  trust,  for  a  charitable  purpose, 
such  as  saying  masses  for  the  repose  of  souls,  will  not  be  allowed 
to  fail  for  want  of  a  competent  trustee,  for  the  court  will  appoint 
one  to  take  the  gifts  and  apply  them  to  the  purposes  of  the  trust. 
(HoefCer  v.  Clogan,  241.) 

14.  CHARITABLE  USES  —  DISCRETIONARY  POWERS  IN 
TRUSTEES.— In  the  case  of  a  will  malsing  a  charitable  bequest,  it 
is  immaterial  how  vague,  indefinite,  and  uncertain  the  objects  of 
the  testators  bounty  may  be,  provided  there  is  a  discretionary 
power  vested  in  some  one  over  its  application  to  those  objectsii 
(Murphy's  Estate,  802.) 

CHATTEL  MORTGAGE. 

A  MORTGAGE  OR  ASSIGNMENT  OF  GOODS  AS  A  SE- 
CURITY IS  VOID  even  as  against  creditors  having  notice  thereof 
if  it  is  neither  acljnowledged,  recorded,  nor  accompanied  by  a  de- 
livery to  the  mortgagee  or  the  pledgee  of  the  property  subject 
thereto.    (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

CHECKS. 

1.  BANKS— CHECKS— DISHONOR  OF,  BY  DIRECTION  OF 
DRAWER.— The  drawer  of  a  check  cannot  stop  payment  of  it  after 
It  has  passed  into  the  hands  of  a  bona  fide  holder.  (Gage  Hotel  Co. 
V.  Union  Nat.  Bank,  270.) 

2.  A  DRAWER  OF  A  CHECK  IS  NOT  ESTOPPED  from  recov- 
ering moneys  paid  on  a  forged  indorsement  thereof,  and  wrongfully 
charged  to  his  account,  by  the  fact  that  he  had  stated  to  the  per- 
son thus  paying  the  check  that  he  had  made  a  loan  to  the  payee, 
if,  at  the  time  of  making  such  statement,  he  believed  it  to  be  true. 
(German  Sav.  Bank  v.  Citizens'  Nat.  Bank,  399.) 

3.  BANKS  —  CHECKS  —  DRAWING  ON  ANTICIPATED 
FUNDS- EFFECT  OP.— A  depositor  in  a  bank  has  a  right  to  draw 
his  check  in  the  reasonable  expectation  that  he  will  have  suffi- 
cient funds,  at  the  time  of  presentment,  to  meet  it.  Hence,  in- 
adequacy of  funds,  at  the  time  the  check  is  drawn,  does  not  af- 
fect the  holder's  right  to  payment,  if  there  are  sufficient  funds 
on  hand  when  the  check  is  presented.  (Gage  Hotel  Co.  v.  Union 
Nat.  Bank,  270.) 

See  Banks  and  Banking. 

COLLATERAL  SECURITY. 
See  Bills  of  Lading,  2.     . 

COLLOQUIUM. 

See  Slander,  5. 

COMMODITY. 
See  Definitions,  1;  Insurance,  1. 
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COMMON  LAW. 

1-  COMMON  LAW,  WHAT  IS— As  a  rule,  the  term  "common 
law"  means  both  the  common  law  of  England,  as  opposed  to  stat- 
ute or  written  law,  and  the  statutes  passed  before  the  emigration  of 
the  first  settlers  of  America.    (Cowhick  v.  Shingle,  17.) 

2.  COMMON  LAW— EXISTENCE  OF,  IN  WYOMING.— The 
common  law  is  in  force  in  the  state  of  Wyoming  only  to  the  ex- 
tent that  it  has  been  adopted  by  statute.    (State  v.  Foster,  47.) 

See  Charities,  10;  Copyright,  1,  3;  Limitations  of  Actions,  1;  Party- 
Walls,  1. 

CONDITIONS. 
See  Contracts,  2;  Conveyances,  2,  3. 

CONFLICT   OF   LAWS. 
See  Marriage  and  Divorce,  2-4,  9;  Mechanic's  Lien,  3;  Mortgage,  1; 

Usury,  1. 

CONSPIRACY. 

1.  CONSPIRACY  AS  A  SUBJECT  OF  CIVIL  ACTION.— A  con- 
spiracy cannot  be  made  the  subject  of  a  civil  action,  unless  some- 
thing is  done  which,  without  the  conspiracy,  would  give  the  right 
of  action.    (Beechley  v.  MulviUe,  479.) 

2.  CONSPIRACY  TO  FIX  RATES  OF  INSURANCE— FORBID- 
DEN COMBINATIONS.— A  compact  between  local  insurance  agents 
of  different  cities  to  fix  the  rates  upon  all  rislis  therein,  and  which 
imposes  certain  penalties  for  the  taking  of  risks  at  less  rates  than 
those  fixed  by  the  compact,  comes  within  the  prohibition  of  a  statute 
which  forbids  the  formation  of  combinations  or  confederations  to 
regulate  or  fix  the  price  of  any  commodity.  (Beechley  v.  Mulville, 
479.) 

3.  CONSPIRACY-FIXING  RATES  OF  INSURANCE— UN- 
LAWFUL TRANSACTION.— If  local  insurance  agents  form  an  un- 
lawful combination  or  compact  to  regulate  and  fix  rates  of  insur- 
ance, with  certain  rules,  regulations,  and  penalties,  an  agent,  who 
is  a  member  of  the  compact,  and  who  represents  companies,  not 
members  of  it,  but  which  have  a  right  to  discharge  him  at  pleas- 
ure, cannot,  after  his  violation  of  the  terms  of  the  compact,  and 
the  revocation  of  his  agencies,  by  the  compact  and  companies  rep- 
resented by  him,  because  of  his  refusal  to  observe  the  terms  of  the 
combination,  recover  damages,  either  from  the  members  of  the 
compact  or  from  such  insurance  companies,  for  the  loss  occasioned 
to  him  by  such  revocation,  especially  where  the  agencies  camo 
to  him  as  a  member  of  the  compact,  upon  an  agreement  to  do 
business  under  its  rules;  and  it  malies  no  difference  that  the  mem- 
bers of  the  compact  and  such  insurance  companies  acted  together 
to  enforce  the  rules  and  regulations  of  the  combination.  The  trans- 
action, in  its  entirety,  is  unlawful.    (Beechley  v.  Mulville,  479.) 

CONSTITUTIONS. 

1.  CONSTITUTIONAL  LAW,  INTERPRETATION  OP.  — 
Words  or  terms  used  in  a  constitution,  which  Is  dependent  upon 
ratification  by  the  people,  must  be  understood  In  the  sense  most 
obvious  to  the  common  understanding  at  the  time  of  Its  adoption. 
(Bishop  V,  State,  279.) 

2.  STATES  —  DEBTS  —  PREFERENCE  OR  PRIORITY,  —  A 
CONSTITUTIONAL  PROVISION  that  no  liability  or  obligation 
owned  or  held  by  the  state,  or  any  of  its  municipalities,  shall  be 
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extinguished,  except  by  payment  thereof  Into  the  proper  treasnry, 
gives  no  preference  or  priority  to  the  state,  or  a  municipality  there- 
of, over  a  citizen,  in  the  payment  of  debts,  owed  by  a  common 
debtor.  It  has  no  reference  to  the  question  of  such  preference  or 
priority.    (State  v.  Foster,  47.) 

See  Municipal  Corporations,  8. 

CONTRACTS. 

1.  CONTRACTS  —  CONSTRUCTION  —  MEANING  AND  IN- 
TENT.—The  rule  of  construction  is  the  same  for  contracts  as  for 
statutes.  The  object  to  be  attained  in  construing  a  contract  is  to 
ascertain  the  meaning  and  intent  of  the  parties  as  expressed  in 
the  language  used.    (McFarland  v.  Railvpay  Officials'  etc.  Assn.,  29.) 

2.  CONDITIONS  PRECEDENT  —  NONPERFORMANCE  OF 
CONDITIONS  PRECEDENT— EXCUSE.— An  aUegation  that  the 
opposite  party  refuses  to  permit  performance  of  conditions  prece- 
dent is  not  equivalent  to  an  allegation  of  performance,  nor  can 
the  repudiation  of  a  contract  by  one  party  be  held  equivalent  to 
performance,  or  a  legal  excuse  for  nonperformance,  by  the  other, 
of  conditions  precedent  so  as  to  authorize  recovery  as  for  per- 
formance of  such  conditions  precedent.    (Thomson  v.  Kyle,  193.) 

3.  CONTRACTS  CREATING  A  MONOPOLY,  OR  PREVENT- 
ING COMPETITION— INVALIDITY  OF.— All  contracts  in  virhich 
the  public  are  interested,  and  which  tend  to  prevent  competition  re- 
quired by  statute,  or  some  known  rule  of  law,  or  which  tend  to 
create  a  monopoly,  axe  void.    (Fishburn  v.  Chicago,  236.) 

4.  CONTRACTS— RESTRAINT  OF  TRADE.— All  agreements  in 
general  restraint  of  trade  are  against  public  policy  and  void,  but 
agreements  that  only  Impose  a  partial  restraint  made  in  connec- 
tion with  the  purchase  of  a  business  that  are  reasonably  necessary 
to  make  available  the  goodwill  purchased  with  the  business,  and 
are  reasonable  and  not  oppressive,  may  be  enforced.  (Lufkin  Rule 
Co.  r.  Fringell,  736.) 

5.  CONTRACTS  —  ItESTRAINT  OF  TRADE. —An  agreement 
entered  into  at  the  time  that  a  business  with  the  goodwill  thereof 
is  sold,  not  to  engage  directly  or  indirectly  In  the  same  business 
again  in  the  same  state  for  the  period  of  twenty-five  years,  is  in 
general  restraint  of  trade,  tends  to  create  a  monopoly,  and  is  void. 
(Lufkin  Rule  Co.  v.  Fringell,  736.) 

6.  CONTRACTS  —  RESTRAINT  OF  TRADE.  — An  agreement 
entered  Into  at  the  time  that  a  business  with  the  goodwill  thereof 
Is  sold,  not  to  engage  in  the  same  business,  directly  or  indirectly,  in 
that  state,  or  in  the  United  States,  for  a  period  of  twenty-five  years, 
Is  in  restraint  of  trade  and  void  as  tending  to  create  a  monopoly, 
whether  or  not  such  restraint  is  necessary  to  the  reasonable  enjoy- 
ment of  the  goodwill  so  purchased.  (Lufkin  Rule  Co.  v.  Fringell, 
736.) 

7.  CONTRACTS— RESTRAINT  OF  TRADE.— Contracts  where- 
by men  are  purchased  out  of  business,  and  restrained  from  carry- 
ing it  on  anywhere  else,  tend  to  create  a  monopoly,  and  are  void. 
(Lufkin  Rule  Co.  v.  Fringeli,  736.) 

8.  ACTION  ON  IMPLIED  CONTRACT- AMOUNT  TO  BE  RH- 
COVERED.— In  an  action  on  an  Implied  contract  for  wheat  sold, 
plaintiff  can  recover  not  the  value  of  the  wheat,  but  the  price  re- 
ceived.   (Drudge  v.  Leiter,  359.) 

See  Municipal  Corporations,  l^  2. 
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CONVEYANCES. 

1.  A  CONVEYANCE  by  the  heirs  of  C  made  In  his  lifetime 
passes  their  title,  if,  as  such  heirs,  they  are  remaindermen,  he  hav- 
ing merely  a  life  estate  in  i)ossession.  (Defreese  v.  Lalie,  584.) 

2.  CONDITION  SUBSEQUENT,  WHAT  IS  NOT.— A  conveyance 
of  real  property  made  for  a  full  and  valuable  consideration  declar- 
ing that  the  property  "is  for  a  public  schoolhouse,  as  the  property 
of  the  schools  of  said  city  and  for  no  other  purpose,  in  fee";  does  not 
create  a  condition  subsequent,  and  hence  the  property  does  not,  on 
the  abandonment  of  its  use  for  school  purposes,  revest  in  the  grantor 
or  his  heirs.     (Faith  v.  Bowles,  489.) 

3.  CONDITIONS  SUBSEQUENT  ARE  NOT  FAVORED  in  law, 
and  hence  are  not  raised  by  Implication  from  the  mere  declaration 
in  a  conveyance  of  property  that  it  is  to  be  used  for  a  special  or  par- 
ticular purpose  only.     (Faith  v.  Bowles,  489.) 

4.  EVIDENCE— BURDEN  OF  PROOF  RESPECTING  TIME 
OF  DELIVERY  OF  DEEDS.— If  two  conveyances  are  dated  and 
acknowledged  on  the  same  day,  but  one  is  recorded  three  days  be- 
fore the  other,  one  who  claims  that  the  latter  conveyance  was 
made  before  the  other  must  assume  the  burden  of  proof.  (Wood- 
ward V.  Brown,  108.) 

See  Covenants;  Notice. 

COPYRIGHT. 

1.  A  COPYRIGHT  AND  THE  COMMON-LAW  RIGHT  of  an 
author  or  publisher  of  a  book  cannot  exist  at  the  same  time.  The 
acquisition  of  the  former  terminates  the  latter.  (Jewelers'  Mercan- 
tile Agency  v.  Jewelers'  etc.  Co.,  6(56.) 

2.  COPYRIGHT,  PUBLICATION  SUFFICIENT  TO  SECURE. 
One  who  records  the  title  of  a  book,  and  causes  copyright  notices 
to  be  printed  on  Its  title  page,  and  delivers  two  printed  copies  to 
the  librarian  of  Congress,  thereby  publishes  the  book  so  far  as  nec- 
essary to  secure  a  copyright.  (Jewelers'  Mercantile  Agency  v.  Jew- 
elers' etc.  Co.,  666.) 

3.  THE  PUBLICATION  OF  A  BOOK  DEFEATS  THE  COM- 
MON-LAW RIGHT  of  its  author  or  publisher,  whether  a  copyright 
is  secured  or  not.  After  that,  every  one  may  make  use  of  the  book, 
if  he  sees  fit.  (Jewelers'  Mercantile  Agency  v.  Jewelers'  etc.  Co.. 
G66.) 

4.  BOOK,  PUBLICATION  OF,  WHAT  IS  AND  WHAT  IS 
NOT.— One  writing  a  book  may  keep  the  manuscript  without  print- 
ing it,  or  may  print  it  and  determine  that  the  public  may  not  see  it, 
or  may  give  it  private  circulation  for  a  restricted  purpose  without 
losing  his  common-law  rights  therein,  but  if  he  deposits  two  copies 
of  the  book  with  the  librarian  of  Congress,  and  delivers  other  cop- 
ies to  subscribers,  though  with  an  agreement  that  the  book  is 
loaned  and  not  sold,  and  that  it  should  not  be  given  to,  or  seen  by, 
others,  it  is  published,  and  the  author's  common-law  rights  are  at  an 
end,  and  others  may  use  the  book  and  republish  any  Information 
contained  therein.  (Jewelers'  Mercantile  Agency  v.  Jewelers'  etc. 
Co.,  666.) 

CORPORATIONS. 

1.  A  CORPORATION  POSSESSES  ONLY  SUCH  POWERS  as 
are  expressly  given  it  by  law,  and  such  implied  powers  as  are  neces- 
sary to  enable  it  to  exercise  the  express  powers  thus  given.  (Frank- 
lin Nat.  Bank  v.  Whitehead,  302.) 

2.  LAW,  KNOWLEDGE  OF.— ONE  DEALING  WITH  A  COR- 
PORATION organized  for  the  purpose  of  carrying  on  manufactur- 
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Ing  and  mln!ng  Is  bound  to  know  that  It  had  no  power  to  carry  on 
the  business  of  a  public  or  private  warehouseman  or  to  issue  ware- 
house receipts,  and  that  a  public  warehouseman  has  no  authority 
to  issue  receipts  on  his  own  property  In  his  public  warehouse  as 
security  for  his  own  debt  or  the  debts  of  others.  (Franklin  Nat. 
Bank  v.  Whitehead,  302.) 

3.  A  CORPORATION  MAY  URGE  THE  DEFENSE  OF  UT^ 
TRA  VIRP]S  as  against  its  contract  forbidden  by  statute  or  con- 
trary to  public  policy,  though  it  has  received  the  benefit  thereof. 
(Franklin  Nat.  Bank  v.  Whitehead,  302.) 

4.  CORPORATIONS— STOCKHOLDER'S  LIABILITY  AS  DE- 
PENDENT UPON  BOOKS  OF.— If,  upon  the  books  of  a  national 
banking  corporation,  one  appears  to  be  the  owner  of  stock  therein, 
he  cannot  escape  liability  by  proving  that  he  held  It  as  trustee  for 
eome  other  person  whose  name  and  interests  do  not  appear  from 
such  books.    (Kerr  v.  Crie,  493.) 

5.  PROMISSORY  NOTE-CORPORATION— SIGNATURE  OF 
PRESIDENT  AND  DIRECTORS.— Where  a  corporation  is  bound 
by  the  signature  of  its  president  as  such,  the  signing  of  the  names 
of  the  directors  as  such  binds  the  directors  as  individuals,  the  word 
"director"  being  merely  descriptio  personae.    (Taylor  v.  Roger,  352.) 

6.  CORPORATIONS.  DISSOLUTION  OF.  JURISDICTION  OP 
EQUITY  TO  ENFORCE.— Courts  of  equity  do  not  possess  jurisdic- 
tion over  corporate  bodies  to  such  an  extent  as  to  justify  them 
in  dissolving  corporations,  or  in  winding  up  their  affairs  and 
sequestrating  their  property.  (Wallace  v.  Pierce-Wallace  Pub.  Co., 
389.) 

7.  CORPORATIONS  —  INSOLVENCY  —  PREFERENCES.- All 
property  of  an  insolvent  corporation  Is  a  trust  fund  for  the  bene- 
fit of  all  its  creditors.     (Cook  v.  Moody,  872.) 

8.  CORPORATIONS  —  INSOLVENCY  —  PREFERENCES.  —  A 
mortgage  executed  by  an  insolvent  corporation  to  a  creditor  with 
knowledge  of  such  insolvency,  to  enable  the  corporation  to  con- 
tinue business  and  pay  its  debts  by  means  of  the  extension  of  time 
of  payment  thus  secured,  constitutes  a  preference  which  may  be 
avoided  by  either  prior  or  subsequent  creditors  of  such  corporation. 
(Cook  V.  Moody,  872.) 

9.  CORPORATION— TRUST  FUNDS.— The  assets  of  an  insol- 
vent corporation  become,  from  the  date  of  its  assured  insolvency, 
a  trust  fund  for  equal  distribution  among  Its  creditors.  Afterward 
none  of  them  can  obtain  priority  by  recovering  a  judgment  and 
levying  an  execution  against  the  corporation.  (Memphis  Barrel  etc. 
Co.  V.  Ward,  825.) 

10.  CORPORATIONS— EXECUTIONS  AGAINST  INSOLVENT. 
NO  PREFERENCE  CAN  BE  GAINED  BY.— The  levy  of  an  execu- 
tion upon  the  property  of  an  insolvent  corporation  after  it  has  sus- 
jtended  business  and  moved  to  file  a  bill  in  equity  for  the  distribu- 
tion of  its  assets,  does  not  create  any  preference  in  favor  of  the 
judgment  creditor  over  other  creditors  who  have  not  obtained  any 
judgment  nor  levied  any  writ,  (Memphis  Barrel  etc.  Co.  v.  Waxd, 
825.) 

11.  CORPORATIONS  FORMED  BY  PARTNERS— FRAUD  UP- 
ON CREDITORS— LIABILITY  ON  SUBSCRIPTIONS.— If  part- 
ners, under  agreement,  capitalize  their  partnership  property  at  twice 
its  value,  organize  a  corporation  with  a  capital  stock  of  that  amount, 
transfer  such  property  to  it  at  this  estimated  value,  and,  in  pay- 
ment of  the  property.  Issue  to  themselves  paid-up  corporate  stock 
to  an  amount  equal  to  such  estimated  value,  make  themselves  offi- 
cers of  the  corporation,  continue  the  partnership  business  in  the 
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corporate  name,  and  subsequently  become  Insolvent,  such  trans- 
action is  a  fraud  on  subsequent  innocent  creditors  of  the  corpora- 
tion, although  no  evil  intent  accompanied  the  transaction,  and  the 
difference  between  the  actual  and  inflated  value  of  the  proi>erty  so 
conveyed  must  be  deemed  unpaid  subscriptions  upon  the  stocli  is- 
sued in  this  way  whenever  necessary  to  protect  the  rights  of  such 
corporate  creditors.     (Gates   v.  Tippecanoe  Stone  Co.,  705.) 

12.  CORPORATIONS— PUBLIC  DUTIES— BILL  TO  ENFORCE. 
A  bill  in  equity  to  enforce  the  performance  of  public  duties  by  a 
corporation  cannot  be  maintained  by  a  private  party  in  the  absence 
of  a  special  right  or  authority.  (Saylor  v.  Pennsylvania  OanaJ  Co., 
749.) 

13.  CORPORATIONS— RIGHT  OF  PRIVATE  PARTY  TO  EN- 
FORCE PUBLIC  DUTIES.— A  private  party  cannot  maintain  an 
action  to  recover  damages  from  a  canal  company  for  failure  to  re- 
construct part  of  its  canal  destroyed  by  flood,  on  the  ground  that 
he  is  thus  prevented  from  using  his  canal  boat  at  a  profit.  The 
right  to  demand  and  compel  the  canal  company  to  reconstruct  its 
canal  is  a  public  right  alone,  and  no  private  citizen  can  enforce  it 
without  especial  injury  to  himself.  (Saylor  v.  Pennsylvania  Canal 
Co.,  749.) 

14.  CORPORATIONS,  FOREIGN  —  SERVICE  OF  PROCESS 
UPON. — Service  of  process  upon  an  officer  of  a  foreign  corpora- 
tion while  he  Is  casually  or  temporarily  found  within  the  jurisdic- 
tion does  not  give  jurisdiction  to  render  judgment  in  personam 
against  the  corporation  which  has  no  place  of  business  or  agent 
within  the  state,  and  has  never  done  any  business  therein.  (Cars- 
tens  V.  Leidigh  etc.  Lumber  Co.,  90G.) 

See  Agency,  6;  Assignment  for  Benefit  of  Creditors,  5;  Interstate 
Commerce,  2-4;  Receivers;  Warehousemen,  2,  4,  5;  Water  Com- 
panies, 11. 

COTENANCY. 

1.  MINGLED  GRAIN— OWNERSHIP— CONTINUANCE  OF.— A 
depositor  of  grain  in  a  common  receptacle  until  he  withdraws  or 
transfers  his  grain,  is  a  tenant  in  common,  not  only  while  his  grain 
is  in  the  common  store,  but  also  as  long  as  any  grain  is  in  the  com- 
mon store.     (Drudge  v.  Leiter,  359.) 

2.  MINGLED  GRAIN— PROPORTIONATE  SHARE  OF  TEN- 
ANTS IN  COMMON.— The  share  of  each  tenant  in  common  of  the 
mingled  grain  on  hand,  at  any  time,  will  be  a  proportionate  part  of 
the  amount  on  hand  in  the  proportion  which  his  deposit  bears  to  the 
aggregate  of  the  other  deposits.    (Drudge  r.  Leiter,  359.) 

3.  OOTENANTS.  LEASE  BY,  TO  WHOM  RENT  MAY  BE 
PAID.— If  cotenants  join  in  a  lease  reserving  a  common  rent  pay- 
able to  them  jointly,  either  may  receive  and  give  a  valid  receipt 
for  the  entire  rent  until  the  other  gives  notice  that  his  share  must 
be  paid  to  him  personally.    (Swint  v.  McCalmont  Oil  Co.,  791.) 

4.  COTENANCY.— AN  ASSIGNMENT  OR  GRANT  BY  ONE  OP 
TWO  OR  MORE  colessors  gives  to  his  assignee  or  grantee  the 
same  right  which  he  had  to  receive  and  receipt  for  the  entire  rents 
reserved  by  a  lease.    (Swint  v.  McCalmont  Oil  Co.,  791.) 

See  Partition;  Warehousemen,  IL 

COUNTERCLAIM. 

COUNTERCLAIM— DEATH  OF  ONE  OP  THE  PARTIES. 

In  an  action  brought  by  an  administrator  of  a  decedent,  the  de- 
fendant may  assert  a  counterclaim  based  upon  a  demand  In  hla 
favor  against  the  decedent,  though  it  did  not  become  due  until 
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after  the  latter's  death,  If  It  was   due  when  the  action  waa  com* 
menced.    (Alnsworth  v.  Bank  of  California,  135.) 

See  Executors  and  Administrators,  6. 

COUNTIES. 

OFFICERS— AUTHORITY  OF  COUNTY  COMMISSION- 
ERS.—County  commissioners  have  only  special  powers  and  repre- 
sent the  county  in  respect  to  its  financial  affairs,  only  in  such  mat- 
ters as  axe  distinctly  provided  by  statute.  They  may  pass  upon 
claims,  which  for  some  amount  are  the  subject  of  legal  demand 
against  the  county,  but  their  finding  of  jurisdiction  is  not  conclu- 
sive of  the  fact,  and  they  are  wholly  without  authority  to  allow  or 
sanctify  an  illegal  demand  upon  the  county,  and  such  allowance 
is  not  binding  thereon.    (Jones  v.  Commissioners  of  Lucas  Co.,  710.) 

COVENANTS. 

COVENANT.  WHEN  DOES  NOT  RUN  WITH  THE  LAND. 
The  covenant  implied  in  a  deed  of  grant  does  not  run  with  the 
land,  nor  Impress  it  with  any  equity  which  will  pass  to  the  grantee. 
Hence,  if  the  purchaser  by  a  grant  deed  of  land  which  is  subject 
to  a  mortgage  subsequently  conveys  it,  his  conveyance  does  not 
operate  as  an  assignment  to  his  grantee  of  any  cause  of  action 
which  he  had  against  his  grantor  because  of  such  mortgage. 
(Woodward  v.  Brown,  108.) 

CREDITORS'  BILL. 

1.  CREDITORS'  BILI^EXECUTTON,  ISSUE,  AND  RETURN 
OF,  WHEN  NOT  NECESSARY.— In  suits  to  subject  lands  to  the 
payment  of  judgments,  where  it  is  shown  that  the  judgment  debtor 
is  insolvent,  the  creditor  is  not  compelled  to  incur  the  expense  and 
delay  incident  to  the  Issuing  and  return  of  an  execution  nulla  bona 
as  a  condition  precedent  to  the  right  to  maintain  his  suit.  (O'Brien 
v.  Stambach,  368.) 

2.  A  CREDITORS'  BILL  ALLEGING  that  the  judgment  debtor 
conveyed  all  the  property  therein  described  to  his  wife,  to  be  held 
in  trust  for  himself,  is  sufficient.  Under  such  circumstances,  he 
would  remain  the  real  owner,  and  his  creditors,  whether  existing 
or  subsequent,  would  be  entitled  to  have  the  conveyance  set  aside 
and  the  lands  subjected  to  their  claims,  (Brundage  v.  Cheneworth, 
382.) 

3.  PRACTICE.— It  Is  error  to  strike  out  an  amendment  to  a 
creditor's  bill  alleging  an  agreement  between  the  judgment  debtor 
and  his  grantee  that  the  latter  Is  to  hold  the  property  conveyed  to 
him  in  trust  for  the  former.     (Brundage  v.  Cheneworth,  382.) 

4.  CREDITOR'S  BILT^— PERSONAL  PROPERTY.— While  It  is 
not  usual  to  do  so,  a  creditor's  bill  may  be  maintained  to  reach  per- 
sonal property  which  the  judgment  debtor  has  transferred  for  the 
purpose  of  hindering  and  defrauding  creditors.  (O'Brien  v.  Stam- 
bach, 368.) 

5.  CREDITORS'  BILLS— FRAUDULENT  TRANSFERS— SUB- 
SEQUENT CREDITORS— Where  a  conveyance  Is  set  aside  as 
fraudulent  at  the  instance  of  creditors  existing  when  It  was  made, 
subsequent  creditors  may  also  share  in  the  fruits  of  the  litigation. 
(O'Brien  v.  Stambach,  368.) 

6.  CREDITOR'S  BILLS  —  STATUTE  OF  LIMITATIONS.— 
Technically  si>eaking,  a  cause  of  action  does  not  accrue  In  favor  of 
one  who  files  a  creditors'  bill  until  the  recovery  of  a  judgment,  and 
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the  statute  of  limitations  does  not,  therefore,  commence  to  rnn  un- 
till  that  time.    (Brundage  v.  Cheneworth,  382.) 

7.  LACHES.— A  CREDITORS'  BILL  CANNOT  BE  REGARD- 
ED AS  BARRED  BY  LACHES  where  it  does  not  appear  how  long 
the  plaintiff's  debt  had  existed  before  the  recovery  of  judgment 
thereon,  if  the  bill  was  filed  within  a  few  days  after  the  entry  ot 
the  judgment.    (Brundage  v.  Cheneworth,  382.) 

CRIMINAL  LAW. 

1.  INSANE  DELUSIONS  AS  AN  EXCUSE  FOR  CRIME.— If 
an  accused  had  certain  delusions  which  completely  possessed  him, 
but  was  perfectly  sane  on  other  subjects,  he  must  be  judged  as 
though  the  facts  with  respect  to  which  the  delusion  existed  were 
real,  and,  if  being  real,  they  would  not  have  constituted  any  de- 
fense, the  delusions  cannot  amount  to  such  defense.  (People  v. 
Hubert,  72.) 

2.  INSANE  DELUSION  AS  A  JUSTIFICATION  OF  CRIME.— 
An  insane  irresistible  impulse  is  not  a  defense  to  a  criminal  charge. 
Though  the  criminal  act  is  the  offspring  of  an  irresistible  Impulse, 
and  the  impulse  was  Irresistible  because  of  mental  disease,  still 
defendant  must  be  held  responsible  If  he,  at  the  time,  had  the  requi- 
site knowledge  of  the  nature  and  quality  of  the  act  and  its  wrong- 
fulness.   (People  r.  Hubert,  72.) 

3.  INSANITY— EVIDENCE  IN  REBUTTAL.— Though  the  only 
evidence  offered  on  behalf  of  an  accused  was  that  he  was  Insane 
as  to  certain  matters,  persons,  and  things,  evidence  In  rebuttal, 
given  by  certain  of  his  intimate  acquaintances,  that  they  knew 
nothing  of  his  insanity  is  properly  received,  as,  if  he  had  such  de- 
lusions, it  Is  probable  that  they  would  have  heard  or  known  of 
them.    (People  v,  Hubert,  72.) 

4.  INSANITY— EVIDENCE,  WHAT  ADMISSIBLE.- A  witness 
who  had  a  business  acquaintance  and  conversation  with  the  ac- 
cused may  be  permitted  to  testify  that  he  was  sane  as  a  business 
man.  Upon  the  question  of  admitting  evidence  of  this  character 
a  very  large  discretion  is  usually  allowed  to  the  trial  court.  (Peo- 
ple v.  Hubert,  72.) 

CUSTODY  OF  LAW. 
See  Execution,  12. 

CUSTOM. 

1.  A  CUSTOM  CANNOT  BE  GOOD  unless  it  Is  reasonable. 
(Dempsey  v.  Dobson,  809.) 

2.  CUSTOM,  WHEN  UNREASONABLE  AND  THEREFORE 
VOID.— A  custom  or  usage  preralling  In  the  business  of  carpet 
making  by  which  the  result  of  a  color  mixer's  skill  and  labor  In  the 
service  of  his  employer  are  recognized  as  belonging  exclusively  to 
the  employ^,  is  unreasonable,  and  therefore  void.  (Dempsey  v. 
Dobson,  809.) 

DAMAGES. 

1.  WILLFUL  INJURY— COMPLAINT— NECESSARY  AVER- 
MENT.— A  complaint  cannot  proceed  both  as  a  complaint  for  negli- 
gence, and  a  complaint  for  willful  injury.  To  be  good  for  willful 
injury  It  must  aver  that  the  act  was  willfully  and  purposely  done. 
(Kalen  v.  Terre  Haute  etc.  R.  R.  Co.,  343.) 

2.  DAMAGES— MENTAL  ANGUISH— POLICY  OF  THE  LAW. 
While  mental  sufferings  may  be  real,  and    the  injuries  resulting 
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therefrom  be  properly  regarded  as  naturally  or  directly  resulting 
from  the  act  causing  the  suffering  as  their  proximate  cause,  still 
every  injurious  effect  of  wrong  cannot  form  the  basis  of  damages, 
and  claims  for  redress  on  such  grounds  seem  to  be  out  of  the  wise 
policy  of  the  law.  (Kalen  v.  Terre  Haute  etc.  R.  R.  Co.,  343.) 
See  Appeal,  18;  Municipal  CJorporations,  11. 

DEBTOR  AND  CREDITOR. 

1.  DEBTOR  AND  CREDITOR— PREFERENCES— CONFES- 
SION OF  JUDGMENT,— A  debtor  may  secure  his  creditor  by  a 
confession  of  judgment  in  his  favor.    (Braden  v.  O'Neil,  761.) 

2.  DEBTOR  AND  CREDITOR— PREFERENCES—CONFES- 
SION OF  JUDGMENT— FRAUD.— Confession  of  judgment  by  a 
debtor  to  secure  a  contingent  liability  to  his  creditor  is  not  a  fraud 
in  law,  and  whether  a  fraud  in  fact  depends  on  the  surrounding 
circumstances.     (Braden  v.  O'Neil,  761.) 

3.  DEBTOR  AND  CREDITOR  —  PREFERENCES— CONTIN- 
GENT LIABILITY— CONFESSION  OF  JUDGMENT.— An  Indorser 
of  a  note  is  contingently  liable  to  the  holder  thereof  and  may  secure 
him  by  a  confession  of  judgment.     (Braden  v.  O'Neil,  761.) 

See  Fraudulent  Conveyances;  Partnership,  4-6;  Receirers,  13. 

DEEDS. 
See  Conveyances. 

DEFINITIONS. 

1.  DEFINITION.— "COMMODITY  IS  THAT  which  affords 
advantage  or  profit.    (Beechley  v.  Mulville,  479.) 

2.  DEFINITIONS.— PERPETUITY  is  a  limitation,  In  an  Instru- 
ment,  taliing  the  subject  matter  of  the  perpetuity  out  of  commerce 
for  a  period  of  time  greater  than  a  life  or  lives  in  being  and  twenty- 
one  years  thereafter.    (Bigelow  v.  Cady,  230.) 

Charitable  Trust.     (Hoeffer  v.  Clogan,  241.) 

Charity.     (Hoeffer  v.  Clogan,  241.) 

Common  Law,    (Cowhick  v.  Shingle,  17.) 

"Debts."     (Snyder  v.  State,  160.) 

General  Agent.    (Hartford  Fire  Ins.  Co.  v.  Keating,  499.) 

Office.    (State  v.  Hoclier,  174. 

Prepay  Station,     (Bird  v.  Railroads,  856.) 

"Publication  of  Booli."    (Jewelers'  Mercantile  Agency  v.  Jewelert^ 

etc.  Co.,  666.) 
Public  Office.    (State  r.  Jennings,  723.) 
Warehouseman.    (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

DELIVERY  BOND. 
See  Attachment,  3,  4;. 

DEPOSITIONS.         i 
See  Appeal,  6;  Trial,  12. 

DEVISE. 

1.  DEVISE— CLAUSE  SHOWING  AN  INTENT  TO  CREATE  A 
PERPETUITY.— An  intent  to  create  a  perpetuity  is  manifested  by 
a  clause  of  a  devise  in  trust,  which  provides  for  the  appointment  of 
trustees  "for  all  time  to  come."    (Bigelow  v.  Cady,  230.) 

2.  PERPETUITIES.— A  devise  of  an  estate  to  A  for  life  with  re- 
mainder to  B  does  not  suspend  the  power  of  alienation  for  a  period 
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longer  than  two  lives  In  being,  and  hence  does  not  croate  a  perpe- 
tuity.    (Defieese  v.  Lake,  584.) 

3.  DEVISE— WHEN  VOID  AS  CREATING  A  PERPETUITY.— 

A  devise  in  trust,  providing  how  the  proceeds  of  any  lands  sold 
shall  be  disposed  of,  but  which  makes  no  provision  for  the  vesting 
of  the  fee  in  any  one,  at  any  time,  and  which  does  not  fix  any  time 
when  such  proceeds  shall  be  paid  to  any  one,  is  void,  as  creating  a 
perpetuity.     (Bigelow  v.  Cady,  230.) 

4.  DEVISE— WHEN  VOID  AS  CREATING  A  PERPETUITY.— 
A  devise  is  void  if  there  is  a  possibility  that  a  violation  of  tne  rule 
against  perpetuities  can  happen,  whether  it  creates  a  legal  or  a 
trust  estate.    (Bigelow  v.  Cady,  230.) 

5.  DEVISE,  ASSENT  TO  OR  ACCEPTANCE  OF.— If  the  ac- 
ceptance of  a  devise  may  be  presumed,  the  presumption  Is  not  con- 
clusive, and  such  acceptance  is  necessary  to  vest  title  in  the  devisee. 
(Defreese  v.  Lake,  584.) 

6.  DEVISE,  RENUNCIATION  OF,  HOW  MAY  BE  PROVED.— 
Evidence  that  a  devisee  of  a  life  estate  in  expectancy,  before  he 
became  entitled  to  possession,  purchased  the  property,  at  a  tax  sale, 
and  thereafter  claimed  and  conveyed  in  fee,  is  admissible  as  tend- 
ing to  show  that  he  never  accepted  the  devise,  but,  on  the  contrary, 
renounced  it.     (Defreese  v.  Lake,  584.) 

7.  ESTATES  OP  DECEDENTS,  SALE  OF,  WHEN  CANNOT 
BE  RESISTED.— Qne  who  Is  devised  real  property  in  considera- 
tion of  services  to  be  rendered  by  him  as  guardian  of  the  minor 
child  of  a  decedent,  and  who  is  appointed  and  renders  services  as 
such  guardian,  cannot  resist  an  application  by  creditors  of  the 
decetlent  for  the  sale  of  lands  so  devised  to  pay  debts.  (Pearson  t. 
Gillenwaters,  844.) 

See  Estates,  1. 

DISTRIBUTION. 

1.  ESTATES  OF  DECEDENTS.— A  DECREE  OF  DISTRIBU- 
TION by  virtue  of  which  property  is  distributed  to  trustees  Is  con- 
clusive respecting  their  powers  and  duties.  Though  the  decree 
purports  to  distribute  the  property  in  accordance  with  the  terms 
of  the  will,  the  rights  of  the  parties  must  thereafter  be  measured 
by  the  terms  of  the  decree  and  not  by  those  of  the  will.  The  will 
can  no  more  be  used  as  evidence  to  impeach  the  decree  than  can 
any  other  evidence  upon  which  a  judgment  is  rendered.  (Goad  v. 
Montgomery,  145.) 

2.  ESTATES  OF  DECEDENTS  —  CONFLICT  BETWEEN 
WILL  AND  DECREE  OF  DISTRIBUTION.— In  granting  a  decree 
of  distribution  the  court  must  give  construction  as  to  the  terms  of 
the  will.  The  decree,  when  entered,  supersedes  the  will  and  prevails 
over  any  provision  therein  which  may  be  thought  inconsistent  with 
the  decree.    (Goad  v.  Montgomery,  145.) 

DOMICILE. 
See  Marriage  and  Divorce,  lOt 

DOWER. 
DOWER— WHEN  WIFE'S  ACCEPTANCE  OP  DEVISE  IS 
NO  BAR.— If  a  husband  devises  a  life  estate  to  his  wife  without  any 
express  provision  in  the  will  that  such  estate  shall  be  in  lien  of 
dower,  her  acceptance  of  the  devise  does  not  bar  her  right  to  a  dis- 
tributive share  of  his  estate  owned  by  him  at  the  time  of  his  death. 
(Sutherland  r.  Sutherland,  477.) 
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BJECTTMENT. 

EJEUTMENT.--EQU1TABLE  ESTOPPELS  are  proper  de- 
fenses in  ejectment  and  are  admissible  under  the  plea  of  not  guilty. 
(Hagan  v.  Ellis,  167.) 

EQUITY. 

1.  EQUITY— WHICH  ONE  OP  TWO  INNOCENT  PARTIES 
MUST  SUFFER.— If  one  of  two  innocent  parties  must  suffer,  he 
thi-ougti  whose  agency  the  loss  occurred  must  bear  it  (Day  v.  Bren- 
ton,  460.) 

2.  EQUITY— DISlvnSSALr-REMEDY  AT  LAW.— Under  a  stat- 
ute which  provides,  in  effect,  that  an  error  as  to  the  kind  of  pro- 
ceedings adopted  shall  not  cause  the  abatement  or  dismissal  of  the 
action,  but  merely  a  change  into  the  proper  proceedings,  and  a  trans- 
fer to  the  proper  doclcet,  the  fact  that  an  action  at  law  is  the  proper 
remedy  upon  a  certain  conti-act  is  no  ground  for  the  dismissal  of  a 
suit,  in  equity,  upon  such  contract    (Swift  v.  Calnan,  443) 

See  Corporations,  6,  12. 

ESTATES. 

1.  LIFE  ESTATE,  WHEN  CREATED.— A  devise  of  property  to 
testator's  son  and  after  his  decease  to  belong  to  his  heirs,  gives  him 
an  estate  for  life  only.    (Defreese  v.  Lalie,  584.) 

2.  REMAINDERS  ARE  descendible  devises  and  alienable  in  the 
same  manner  as  estates  in  possession.    (Defreese  v.  Lalie,  584.) 

3.  TAXES,  ANNUALr-LIFE  TENANT  MUST  PAY.— A  life 
tenant  of  lands  must  pay  the  annual  taxes  upon  the  property,  as 
the  benefits  for  which  they  are  exacted  are  realized  from  year 
to  year,  and  it  is  just  that  the  owner  of  the  life  estate  should 
pay  them.    (Huston  v.  Tribbetts,  275.) 

4.  TAXES— SPECIAL  ASSESSMENT  FOR  PERMANENT  IM- 
PROVEMENT—WHO MUST  PAY.— A  special  assessment  for  a 
local  and  permanent  improvement,  such  as  the  construction  of  a 
large  ditch  for  drainage  purposes,  should  be  borne  ratably  by  the 
life  tenant  and  remainderman  in  proportion  to  the  benefit  accruing 
to  each,  where  such  improvement  increases  the  value  of  the  re- 
mainder; but  a  special  assessment  for  an  improvement  of  the  tem- 
porary character  should  be  borne  by  the  life  tenant.  (Huston  v. 
Tribbetts,  275.) 

5.  A  LIFE  TENANT^  OF  REAL  PROPERTY  owes  both  the  es- 
tate and  the  remainderman  the  duty  of  paying  taxes  thereon,  and 
therefore  cannot  acquire  title  in  fee  by  letting  the  premises  be  sold 
for  taxes  and  then  bidding  them  in.    (Defreese  v.  Lake,  584.) 

6.  LIFE  TENANTS  AND  REMAINDERMEN.— If  there  is  an 
encumbrance  upon  land,  either  the  life  tenant  or  the  remainderman 
may  purchase  it,  but  cannot  hold  it  to  the  exclusion  of  the  other, 
who  is  willing  to  contribute  his  share  of  the  amount  paid  for  the 
purchase.  This  rule  is  applicable  to  a  life  estate  in  expectancy. 
(Defreese  v.  Lake,  584.) 

7.  LIFE  TENANT  AND  REMAINDERMAN— ENCUMBRANCE. 
As  between  a  life  tenant  in  possession  and  the  remainderman, 
the  former  is  bound  to  pay  the  interest  and  the  latter  the  principal 
of  any  encumbrance  to  which  the  estate  of  both  is  subject  (Damm 
V.  Damm,  601.) 

8.  LIFE  TENANT  IN  EXPECTANCY  AND  REMAINDER- 
MAN-ENCUMBRANCE.—If  an  encumbrance  exists  to  which  the 
interest  of  a  life  tenant  in  expectancy,  and  also  that  of  the  remain- 
derman, is  subject,  but  which  does  not  affect  the  life  tenant  in  pos- 
session, and  such  encumbrance  is  discharged  by  the  remainderman^ 
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the  life  tenant  In  expectancy  !s  liable  to  contribnte  h!s  proportion  of 
the  amount  bo  paid,  to  be  computed  on  the  basis  of  the  relative 
value  of  the  estates.  In  niaii.iiig  this  computation  the  owner  of 
the  expectant  life  estate  should  be  charged  his  share  of  the  interest 
according  to  his  expectancy  up  to  the  time  when  his  estate  becomes 
one  in  possession,  and  all  the  interest  which  will  accrue  after  that 
time,  and  during  the  continuance  of  his  estate,  but  in  estimating 
such  interest,  consideration  must  be  given  the  fact  that  it  is  to  ac- 
crue and  become  payable  at  a  future  time.  The  expectancy  of  the 
life  of  the  parties  is  involved,  and  that  is  to  be  determined  from 
evidence  of  their  age,  health,  and  habits,  aided  by  life  tables.  (Damm 
T.  Damm,  601.) 

See  Conveyances,  1;  Taxes,  4. 

ESTATES  OF  DECEDENTS. 
Sec  Derlse,  7;  Distribution,  12;  Executors  and  Administrators,  7. 

ESTOPPEL. 
EQUITABLE  ESTOPPEL— FORCE  OF.— Where  plaintiff  held 
equitable  title  for  thirty  j'^ears  without  asserting  his  claim  and  then 
his  equitable  title  is  converted  into  a  legal  title,  he  being  estopped 
from  asserting  his  equitable  title  is  also  estopped  from  asserting  hla 
legal  title.  (Hagan  y.  Ellis,  167.) 
See  Checks,  2;  Ejectment;  Insurance,  15;  "Warehousemen,  10. 

EVIDENCE. 

1.  EVIDENCE.— LIFE  TABLES  ARE  NOT  CONCLUSIVE 
evidence  of  the  expectancy  of  life  of  any  given  person,  but  are  con- 
sidered in  the  light  of,  and  subject  to,  variation  by  proof  concerning, 
the  health  and  habits  of  the  person  whose  expectancy  is  in  question. 
(Damm  v.  Damm.  601.) 

2.  EVIDENCE.— One  who  has  taken  notes  of  evidence  Is  com- 
petent to  testify  therefrom,  though  he  retains  no  recollection  of 
the  matter  testified  to,  if  he  knows  that  the  notes,  when  taken, 
were  correct.     (O'Brien  v.  Stambach,  368.) 

3.  EVIDENCE  TAKEN  BEFORE  A  REFEREE,  ADMISSIBIL- 
ITY OF. — One  who  acts  as  referee  is  competent  to  testify  to  tes- 
timony of  the  parties  taken  before  him,  whether  he  was  regularly 
appointed  or  not,  in  so  far  as  their  testimony  consisted  of  admis- 
sions, because  such  admissions,  if  otherwise  relevant,  are  admissible 
whether  made  under  oath  or  not.    (O'Brien  v.  Stambach,  368.) 

4.  EVIDENCE.  TELEPHONE  MESSAGE.— Where  a  witness 
claims  that  he  had  a  conversation  over  the  telephone  with  a  repre- 
sentative of  the  plaintiff,  he  cannot,  in  support  of  his  statement 
of  such  conversation,  prove  what  he  repeated  at  the  time  to  a  third 
person  as  the  answers  received  over  the  telephone.  (German  Sav. 
Bank  t.  Citizens*  Nat.  Bank,  399.) 

5.  EVIDENCE.  VARYING  OR  CONTRADICTING  WRITING. 
WHAT  IS  NOT.— Though  a  promissory  note  is  made  in  favor  of  one 
person,  parol  evidence  is  admjssible  to  prove  that  he  was  merely 
a  trustee  for  another,  and  that  the  note  was  given  in  consideration 
of  medical  services  rendered  by  the  latter,  and  was  accompanied 
by  a  parol  agreement  that  it  should  be  paid  out  of  the  proceeds  of 
certain  life  or  endowment  policies  to  which  the  maker  might  be- 
come entitled.    (Murdy  v.  Skyles,  411.) 

Bee  Agency,  1;  Banks  and  Banking,  23;  Criminal  Law,  3,  4;  De- 
rise,  6;  Landlord  and  Tenant;  Marriage  and  Divorce,  6;  Master 
and  Servant,  10;  Trial,  10,  11;  Wills. 

EXECUTIONS. 
t,    ■XKOUTIONS  —  SHERIFF'S   SALES  —  SETTING    ASIDE. 
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The  setting  aside,  or  refusal  to  set  aside,  a  sheriff's  sale,  Is  In  the 
Bound  discretion  of  the  lower  court,  and  unless  there  is  a  manifest 
and  gross  abuse  of  that  discretion,  the  appellate  court  will  not  dis- 
turb the  decree.     (Stroup  v.  Raymond,  758.) 

2.  JUDICIAL  SALES.— SHERIFF'S  SALES  cannot  be  set  aside 
for  mere  inadequacy  of  price.    (Stroup  v.  Raymond,  758.) 

3.  EXECUTIONS— SHERIFF'S  SALES— AGREEMENT  AS  TO 
BIDDING— FRAUD.— An  agreement  among  a  portion  of  the  cred- 
itors to  buy  their  debtor's  property  at  sheriff's  sale,  and  to  manu- 
facture and  sell  it,  dividing  the  proceeds,  is  not  fraudulent,  if  it 
does  not  prevent  competition  at  such  sale,  nor  depress  the  price. 
(Braden  v.  O'Neil,  761.) 

4.  EXECUTIONS  —  SHERIFF'S  SALES  —  SETTING  ASIDE 
FOR  MUTUAL  MISTAKE.— A  sheriff's  sale  is  properly  set  aside 
when  it  appears  that  all  of  the  parties  interested  mistalcenly  sup- 
pose<l  that  the  purchase  was  subject  to  a  mortgage,  which  belief 
caused  the  property  to  be  sold  for  a  grossly  inadequate  price. 
(Stroup  V.  Raymond,  758.) 

5.  EXEMPTION  LAWS  ARE  TO  BE  LIBERALLY  CON- 
STRUED to  carry  into  effect  the  purposes  for  which  they  were  en- 
acted, among  which  is  the  protection  in  the  hands  of  any  debtor 
of  the  means  of  earning  a  livelihood.  (Equitable  Life  etc.  Soc.  r. 
Goode,  378.) 

6.  EXECUTION,  WHAT  NOT  SUBJECT  TO.— THE  RIGHT 
to  place  and  keep  in  a  college  one  pupil,  who  shall  have  the  right 
to  board,  tuition,  and  all  other  advantages  of  a  college  free  of  charge, 
Is  not  subject  to  be  seized  for  debt.    (Banls  v.  Morrow,  853.) 

7.  EXEMPTIONS.— A  lawyer  may  hold  his  law  library  and  his 
ordinary  office  furniture  exempt  from  execution,  though  he  does 
not  habitually  earn  his  living  by  their  use.  (Equitable  Life  etc. 
Soc.  V.  Goode,  378.) 

8.  EXEMPTIONS  IK  FAVOR  OF  LAWYER,  WHO  ENTITLED 
TO.— One  who  has  been  duly  admitted  to  the  practice  of  the  law, 
and  does  law  business  for  certain  corporations  with  which  he  is 
connected,  and  draws  agreements  and  other  legal  papers,  is  entitled 
to  retain  his  law  library,  office  furniture,  and  supplies,  though  he 
is  engaged  in  other  business,  tries  no  cases,  and  does  not  have  out 
a  sign,  nor  otherwise  advertise  as  a  lawyer.  (Equitable  Life  etc. 
Soc.  V.  Goode,  378.) 

9.  EXEMPTION— COMBINED  HARVESTER.— Under  a  stat- 
ute  exempting  farming  utensils  and  implements  of  husbandry  of 
the  judgment  debtor,  he  may  hold  as  exempt  a  combined  harvester 
costing  fifteen  hundred  dollars,  though  comparatively  few  farmers 
own  such  a  harvester.  Under  this  statute  the  value  of  the  prop- 
erty claimed  as  exempt  is  not  material.    (Estate  of  Klemp,  69.) 

10.  EXEMPTION  OF  LIFE  INSURANCE,  WAIVER  OF  IN  AD- 
VANCE.—An  agreement  at  the  time  of  incurring  indebtedness  to 
pay  it  out  of  the  proceeds  of  life  or  endowment  insurance  is  a 
waiver  of  the  statutory  right  to  hold  the  proceeds  of  such  insurance 
exempt  from  execution.    (Murdy  v.  Sliyles,  411.) 

11.  EXEMPTION  OF  PROCEEDS  OF  LIFE  INSURANCE 
AGAINST  DEBTS  OF  BENEFICIARY  OR  ASSIGNEE.— Though 
the  constitution  provides  that  policies  of  insurance  on  the  life  of 
an  Individual  shall  inure  to  the  separate  use  of  the  husband  or  wife 
or  children  of  such  Individual,  independently  of  his  or  her  credit- 
ors, and  an  endowment  policy  payable  to  the  assured  on  his  at- 
taining a  certain  age  shall  be  exempt  from  liability  for  any  of  his 
or  her  debts,  such  exemption  applies  only  against  debts  of  the 
assured.     Hence,  if  he  turns  over  such  moneys  to  his  wife,  they 
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are  subject  to  execution  Issued  on  a  judgment  against  her.  Ex- 
emption rights  are  personal,  and  cannot  ordinarily  be  transmitted 
by  sale  or  gift.     (Murdy  v.  iSliyles,  411.) 

12.  EXECUTIONS— LEVY  UPON  PROPERTY  IN  THE  CUS- 
TODY OF  THE  LAW.— Wben  an  officer  of  the  law,  acting  under  pol- 
ice rules  or  without  them,  talies  from  his  prisoner  personal  prop- 
erty either  for  safekeeping  or  to  remove  from  his  control  that  which 
he  miglit  use  in  effecting  his  escape,  it  is  not  subject  to  seizure  under 
civil  process.  It  is  not  necessary  to  the  application  of  the  rule  that 
the  property  in  question  should  be  connected  with  a  criminal  charge. 
(HUl  V.  Hatch,  822.) 

See  Creditor's  Bill,  1;  Insurance,  12,  13. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  ADMINISTRATORS,  LIABILITY  OF.— An  administrator  is 
not  chargeable  with  the  loss  resulting  from  his  Iceeping,  without 
Bale,  bank  stock,  when  he  acted  in  good  faith,  under  the  advice  of 
counsel,  and  with  a  sincere  desire  to  properly  discharge  the  duties 
of  his  office.    (Pearson  v.  Gillen waters,  844.) 

2.  AN  ADMINISTRATOR  ACTING  UNDER  THE  ADVICE 
OS'  COUNSEL  is  protected,  particularly  when  such  advice  is  as  to 
the  advisability  of  bringing  or  defending  suits.  (Pearson  v.  Gillen- 
waters,  844.) 

3.  ADMINISTRATORS.  LOSS  RESULTING  FROM  FOLLOW- 
ING ADVICE  OF  PERSONS  INTERESTED  IN  THE  ESTATE.— 
If  an  administrator,  at  the  request  of  persons  beneficially  inter- 
ested, or  under  their  advice,  delaj'S  the  sale  of  personal  property, 
in  consequence  of  which  loss  is  suffered,  he  cannot,  at  the  In- 
stance, or  for  the  benefit,  of  such  interested  parties,  be  charged 
with  such  loss.     (Pearson  v.  Gillenwaters,  844.) 

4.  EXECUTORS  OR  TRUSTEES— POWERS  OP  SURVIVORS. 
When  a  will  confers  a  power  on  the  testator's  executors  or  their 
successors,  the  survivor  of  them  may  execute  the  power.  (Murphy's 
Estate,  802.) 

5.  POWERS— EXERCISE  OF,  BY  AN  ADMINISTRATOR 
SUCCEEDING  AN  EXECUTRIX  WHO  RESIGNS.— If  an  execu- 
trix resigns,  she  no  longer  has  a  right  to  exercise  a  discretionary 
power,  conferred  by  the  will,  to  sell  land,  and  the  appointment  of 
an  administrator,  with  the  will  annexed,  does  not  confer  upon  him 
the  right  to  exercise  the  power  to  sell  that  which  was  given  by  the 
provisions  of  the  will  to  the  executrix  named  therein.  (Bigelow  v. 
Cady,  230.) 

6.  ESTATES  OF  DECEDENTS— TITLE  OP  THE  ADMINIS- 
TRATOR TO  CHOSES  IN  ACTION— SETOFF.— Upon  the  appoint- 
ment of  an  administrator,  all  choses  In  action  in  favor  of  his  in- 
testate pass  to  him  immediately,  but  subject  to  any  right  of  set  off 
or  counterclaim  existing  in  favor  of  the  debtor.  (Ainsworth  v. 
Bank  of  California,  135.) 

7.  ESTATES  OP  DECEDENTS  —  SALE  OP  PROPERTY. 
WHEN  SHOULD  BE  ORDERED.— When  a  deficiency  in  the  as- 
sets necessary  to  pay  the  debts  of  a  decedent  exists,  a  sale  of  his 
real  property  will  be  directed.    (Pearson  v.  Gillenwaters,  844.) 

8.  EXECUTORS  AND  ADMINISTRATORS— TERM  "DEBTS" 
INCLUDES  WHAT.— The  term  "debts,"  as  used  in  statutes  relat- 
ing to  the  estates  of  deceased  persons,  is  not  limited  to  such  as  are 
■triotly  legal  debts,  but  manifestly  includes  every  claim  and  de- 
mand by  a  creditor,  whether  recoverable  at  law  or  in  equity.  (Sny- 
der V.  State,  60.) 
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9.  ADMINISTRATORS,  ORDER  FIXING  FEES  OF,  WHEN 
NOT  PINAL.— A  liuding  of  a  clerk  and  master  on  a  reference  as 
to  the  amount  which  should  be  paid  an  administrator  for  his  ser- 
vices is  not  equivalent  to  the  liuding  of  a  jury,  and  does  not  pre- 
clude the  court,  on  appeal,  from  fixing  the  amount  of  such  com- 
peut>u tion  at  a  less  sum  than  that  fixed  by  the  clerk  and  master. 
(Pearson  v.  Gillenwaters,  844.) 

See  Appeal,  3;  Counterclaim;  Trusts,  12. 

EXEMPTIONS. 
See  Execution;  Municipal  Corporations,  10. 

FORGERY. 
See  Agencj,  8;  Banks  and  Banking,  3,  5,  7;-  Checks,  2, 

FRAUD. 
See  Sales,  2;  Suretyship,  2. 

FRAUDULENT  BANKING. 
See  Banks  and  Banking;  Witnesses,  2. 

FRAUDULENT  CONVEYANCES. 

1.  A  CONVEYANCE  WHICH  IS  MERELY  VOLUNTARY,  ani 
which  is  free  from  fraudulent  intent  on  the  part  of  the  grantor, 
may  not  be  attacked  by  a  subsequent  creditor.  (Brundage  r.  Chen- 
eworth,    382.) 

2.  FRAUDULENT  TRANSFER,  SUBSEQUENT  CREDITORS, 
WHEN  MAY  NOT  IMPEACH.— A  conveyance  actually  and  inten- 
tionally fraudulent  as  to  existing  creditors  cannot,  as  a  general  rule, 
be  impeached  by  subsequent  creditors.  (Brundage  v.  Cheneworth, 
882.) 

3.  FRAUDULENT  CREDITORS— SUBSEQUENT  CREDITORS, 
WHEN  MAY  IMPEACH.— If  a  conveyance  is  actually  fraudulent 
as  to  existing  creditors,  and  merely  colorable,  and  the  property  is 
held  in  secret  trust  for  the  grantor,  who  is  permitted  to  use  it  as 
his  own,  it  will  be  set  aside  at  the  Instance  of  subsequent  creditors. 
They  may  also  successfully  attack  a  conveyance  made  with  in- 
tent to  become  indebted,  or  with  an  express  purpose  to  defraud 
those  who  may  thereafter  become  the  grantor's  creditors.  (Brun- 
dage v.  Cheneworth,  382.) 

4.  FRAUDULENT  TRANSFERS  —  CREDITORS'  BILLS  — 
PROPERTY  OF  DEBTOR  IN  ANOTHER  STATE.- Though  a  judg- 
ment debtor  has  property  in  another  state  subject  to  execution,  his 
creditors  are  not  required  to  go  beyond  the  state  of  their  residence 
in  search  of  that  property,  before  they  have  proceeded  in  the  stat« 
of  his  and  their  residence  to  subject  to  their  judgments  property 
transferred  In  fraud  of  his  creditors.    (O'Brien  r.  Stambach,  368.) 

See  Creditor's  Bill,  5;  Partnership,  6,  6. 

GASWORKS. 
See  Municipal  Corporations,  4-81, 

HOMESTEAD. 

HOMESTEAD— LAND  APART  FROM  THE  HOME  TRACT. 
The  head  of  a  family  cannot  hold  as  a  part  of  his  homestead  a  de- 
tached tract  of  land  used  and  cultivated  as  a  part  of  the  home  farm, 
though  both  tracts  do  not  in  quantity  exceed  the  limit  allowable  for 
a  homestead.    (Brandies  v.  Perry,  164.) 
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HOMICIDE. 

1.  INSANITY.— INSTRUCTIONS  as  to  justification  of  homi- 
cide on  account  of  an  insane  delusion  are  properly  refused  wtien 
tiiere  is  no  evidence  tending  to  prove  such  delusion.  (People  v. 
Hubert,  72.) 

2.  INSANITY— INSTRUCTIONS  TO  THE  JURY  CONCERN- 
ING INSANE  DELUSIONS— It  is  not  proper  to  instruct  the  jury 
that  certain  beliefs,  which  the  defendant  claims  constituted  a  de- 
lusion, impelling  him  to  commit  a  homicide,  were,  if  entertained 
by  him  and  unsound,  existing  only  in  the  imagination,  insane  delu- 
sions as  a  matter  of  law.  Matters  of  science  are  always  to  be 
proved;  they  are  not  treated  as  matters  of  fact,  and  the  court 
should  not  instruct  In  regard  to  them.    (People  v.  Hubert,  72.) 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE  ARE  JOINTLY  AND  SEVERALLY 
LIABLE,  by  the  statutes  of  Iowa,  for  family  expenses,  as  for  medi- 
cal services  rendered  the  husband.    (Murdy  r.  Skyles,  411.) 

2.  HUSBAND  AND  WIFE— FORFEITURE  BY  HER  OP  HEIl 
EIGHT  TO  HER  PROPERTY.— If  a  wife  intrusts  her  hus- 
band with  moneys  without  any  expectation  that  they  will  b« 
returned,  or  that  the  property  purchased  therewith  shall  be 
hers,  she  forfeits  her  rights  thereto  as  against  his  creditors,  and 
If  he  subsequently  makes  a  bill  of  sale  to  her  of  property  pur- 
chased with  her  moneys  merely  for  the  purpose  of  shielding  hor 
fi-om  the  assaults  of  his  creditors,  it  cannot  accomplish  that  pur- 
pose.   (O'Brien  v.  Stambach,  368.) 

3.  A  MARRIED  WOMAN  IS  CAPABLE  OP  ACQUIRING 
STOCK,  and  being  a  stockholder,  in  a  national  bank,  whether  doinc 
business  in  the  state  of  her  residence  or  in  another  state.  (Kerr  r. 
Un«,  493.) 

Sm  Banking,  27;  Marriage  and  Divorce;  Mortgage,  1. 

ICE. 
See  Waters  and  Waterconnes,  4,  B. 

INDICTMENT. 
Bee  Banking,  20. 

INNUENDO. 
See  Slander,  5. 

INSANITY. 

Sm  Orlmlnal  La^r,  1-4;  Homicide,  1.  2;  Marriage  and  Dlyorce,  &-T; 

Wills. 

INSOLVENCY. 
See  Corporations,  7-11;  Partnership,  1,  7;  Becelyen. 

INSTRUCTIONS. 

1.  REASONABLE  DOUBT.— To  tell  the  jury  that  a  reasonable 
doubt  Is  a  fair  doubt  Is  to  give  an  explanation  which  does  not  ex- 
plain; but  such  instruction  is  not  prejudicial.    (People  v.  Hubert,  72.) 

2.  AN  INSTRUCTION  TO  A  JURY  that,  after  weighing  the 
evidence,  they  must  decide  according  to  their  consciences  is  not 
prejudicial  to  the  accused.  It  is  only  equivalent  to  telling  them  to 
weigh  the  evidence  and  decide  conscientiously.  (People  v.  Hubert, 
72.) 
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3.  instructions  —  correct  statement  of  law, 
STANDING  ALONE— EVIDENCE.— If  part  Of  an  Instruction  Is  * 
correct  statement  of  the  law,  it  is  not  erroneous,  though  there  is  no 
evidence  to  which  it,  standing  alone,  can  apply,  if  it  aids  to  make 
plain  that  which  follows  in  the  instruction,  (State  v.  Eifert,  433.) 
See  Homicide,  1,  2;  Negligence,  5;  Rape,  3-5;  Suretyship,  3;  Wills,  17. 

INSURANCE. 

1.  DEFINITIONS.— INSURANCE  IS  A  "COMMODITY"  within 
the  meaning  of  a  statute  which  prohibits  any  pool,  trust,  agreement, 
combination,  or  confederation  with  any  partnership,  corporation,  or 
individual  to  regulate  or  fix  the  price  of  oil,  lumber,  coal,  grain, 
flour,  provisions,  "or  any  other  commodity  or  article  whatever." 
(Beechley  v.  Mulville,  479.) 

2.  INSURANCE.— AN  INSURABLE  INTEREST  EXISTS  ONLY 
when  the  insured  has  such  an  interest  in  the  property  that  its  de- 
struction will  result  in  pecuniary  loss  to  him.  If  he  has  such  an 
interest,  it  is  not  necessary  that  he  should  have  the  title.  (Hartford 
Fire  Ins.  Co.  v.  Keating,  499.) 

3.  INSURANCE.— AN  INSURABLE  INTEREST  NEED  NOT 
BE  PERSONAL,  but  may  be  an  interest  existing  In  the  Insured  as 
trustee,  agent,  administrator,  judgment  creditor,  and  the  like.  (Hart- 
ford Fire  Ins.  Co.  v.  Keating,  499.) 

4.  INSURANCE— INSURABLE  INTEREST— ATTORNEYS.— If 
a  policy  of  insurance  on  real  property  is  made  payable  to  A  and  B, 
attorneys,  as  their  interest  may  appear,  and  It  Is  shown  that  such 
property  has  been  sold  at  a  judicial  sale,  and  part  only  of  the  pur- 
chase price  paid,  and  that  such  attorneys  represent  the  plaintiflf  in 
the  suit  to  whom  the  balance  of  the  purchase  money  was  due,  such 
attorneys  and  those  whom  they  represent  had  an  insurable  Interest 
in  the  property,  and  the  payment  of  loss  cannot  be  avoided  for  want 
of  such  interest  on  the  part  of  such  attorneys.  (Ilartford  Fire  Ins. 
Co.  v.  Keating.  499.) 

5.  INSURANCE— UNCONDITIONAL  AND  SOLE  INTEREST, 
WHAT  IS.— One  who  has  purchased  property  at  a  judicial  sale,  but 
whose  bid  has  not  been  ratified,  nor  the  sale  confirmed  by  the  court, 
has  not  an  unconditional  and  sole  Interest  therein.  (Hartford  Fire 
Ins.  Co.  V.  Keating,  499.) 

6.  INSURANCE.- TO  BE  UNCONDITIONAL  AND  SOLE  AN 
INTEREST  must  be  completely  vested  In  the  assured,  not  contin- 
gent or  conditional,  nor  for  others,  or  for  life  only,  nor  in  common, 
but  of  such  nature  that  the  assured  must  sustain  injury  or  loss  if  the 
property  is  destroyed,  and  this  is  so  whether  the  Interest  Is  legal  or 
equitable.    (Hartford  Fire  Ins.  Co.  r.  Keating,  499.) 

7.  INSURANCE.— STATEMENTS  RESPECTING  THE  NA- 
TURE AND  EXTENT  of  the  Interest  of  the  Insvired  are  material, 
and  must  be  construed  so  as  to  effectuate  the  purposes  of  the  parties. 
(Hartford  Fire  Ins.  Co.  v.  Keating,  499.) 

8.  IF  INSURANCE  IS  MADE  payable  to  a  mortgagee  as  his 
Interest  may  appear,  he  Is  not  entitled  to  recover  If  the  assured  Is 
not.  Hence,  no  recovery  can  be  had  for  his  benefit  If  the  premises 
are  burned  by  the  insurer  for  the  purpose  of  realizing  upon  the 
insurance.    (Hocking  v.  Insurance  Co.,  862.) 

9.  INSURANCE— INCREASE  OF  HAZARD.— CHANGES  In  the 
form  of  an  existing  lien  do  not,  as  a  matter  of  law,  amount  to  an 
increase  of  hazard.    (Greenlee  v.  North  British  etc.  Ins.  Co.,  455.) 

10.  INSURANCE-CHANGE  OF  RISK— INCREASE  OF  HAZ- 
AED.— Proof  of  a  change  of  risk  is  not  proof  of  an  Increase  of  haa- 
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ard,  without  It  appears  that  the  change  has  Increased  the  hazard. 
(Greenlee  v.  North  British  etc.  Ins,  Co.,  455.) 

11.  INSURANCE— INCREASE  OP  RISK.— THE  BURDEN  of 
proving  an  increase  of  risk  is  on  the  insurer.  (Greenlee  v.  North 
British  etc.  Ins.  Co.,  455.) 

12.  INSURANCE— MECHANICS*  LIEN— INCREASE  OP  HAZ- 
ARD—EXECUTION SALE.— If  property  against  which  mechanics' 
liens  have  been  filed  is  insured,  the  policy  for  bidding  any  increase 
of  hazard,  a  foreclosure  of  the  liens,  and  a  sale  of  the  property  under 
execution,  do  not,  in  the  absence  of  evidence,  show  any  increase  of 
hazard.    (Greenlee  v.  North  British  etc.  Ins.  Co.,  455.) 

13.  INSURANCE— AGENT— APPARENT  AUTHORITY  OP.— An 
agent  of  the  insurer  sent  to  view  the  premises  and  investigate  the 
loss  has  apparent  authority  to  waive  the  furnishing  of  proofs  of  loss, 
(Hartford  Fire  Ins.  Co.  v.  Keating,  499.) 

14.  INSURANCE— GENERAL  AGENT,  WHO  IS.— One  supplied 
with  policies  and  blanks  and  given  authority  to  Issue  them,  and  who, 
in  fact,  signs,  issues,  and  delivers  policies,  and  receives  and  ac- 
counts for  premiums,  is  a  general  agent  of  the  insurer  in  the  matter 
of  soliciting  and  accepting  risks  and  agreeing  upon  terms  and  con- 
tracts of  insurance.    (Hartford  Fire  Ins.  Co.  r.  Keating,  499.) 

15.  INSURANCE— ESTOPPEL  BECAUSE  OF  KNOWLEDGE 
OF  AGENT.— If  a  general  agent  of  the  insurer  has,  at  the  issue  of 
a  policy  by  him,  full  knov/ledge  that  the  assured  is  not  the  uncondi- 
tional and  sole  owner  of  the  property,  his  principal  is  estopped, 
after  a  loss,  from  asserting  the  want  of  such  knowledge  as  a  defense. 
(Hartford  Fire  Ins.  Co.  v.  Keating,  499.) 

16.  INSURANCE- STIPULATIONS  AGAINST  WAIVERS  BY 
AGENTS.— Though  a  policy  of  insurance  provides  that  no  officer, 
agent,  or  other  representative  of  the  company  shall  have  power  to 
waive  any  provision  or  condition  therein,  except  such  as  by  the 
terms  of  the  policy  may  be  indorsed  thereon  or  added  thereto  in 
writing,  such  restriction  does  not  apply  to  the  making  of  the  con- 
tract, but  only  to  matters  arising  after  it  has  become  effective. 
(Hartford  Fire  Ins.  Co.  v.  Keating,  499.) 

17.  INSURANCE— PROOFS  OF  LOSS— WAIVER.— If  there  Is 
■uch  conduct  on  the  part  of  the  insurer  or  his  agent  as  Induces  the 
assured  reasonably  to  believe  that  proofs  of  loss  were  not  to  be  de- 
manded, and  he,  acting  under  such  belief,  failed  to  furnish  such 
proof  in  the  time  required  by  the  policy,  the  insurer  cannot  take  ad- 
vantage of  such  failure.    (Hartford  Fire  Ins,  Co,  v,  Keating,  499.) 

18.  INSURANCE— PROOFS  OF  LOSS— WAIVER  OF,  WHAT 
IS.— If,  after  a  loss,  an  agent  of  the  insurer  examines  into  the  cir- 
cumstances of  the  loss  and  the  value  of  the  property,  and  states  that 
he  will  send  a  check  for  the  amount  of  the  policy,  and  the  assured 
therefrom  understands  that  he  will  not  be  required  to  furnish  proofs 
of  loss,  as  stipulated  for  in  the  policy,  the  payment  of  the  loss  cannot 
be  resisted  because  of  the  failure  to  furnish  such  proofs.  (Hartford 
Fire  Ins.  Co.  v.  Keating,  499.) 

19.  INSURANCE.  ACCIDENT  LIMITING  TIME  FOR  SUIT.— 
It  is  lawful  for  the  parties  to  a  contract  of  insurance,  by  a  provi- 
sion inserted  therein,  to  reduce  or  limit  the  time  within  which  an 
action  may  be  brought  upon  such  contract,  provided  a  reasonable 
time  remains,  after  that  allowed  for  the  performance  of  conditions 
precedent.  In  which  to  bring  suit;  and.  If  the  time  limited  Is  one 
year  from  the  happening  of  an  injury,  a  reasonable  time  remains 
for  bringing  suit  where  the  plaintiff  has  more  than  five  months  in 
which  to  commence  suit  within  the  time  limited  after  the  cause  of 
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action  has  matured,  and  eight  months  after  the  company  has  de- 
nied its  liability.    (McFarland  v.  Railway  OflScials'  etc.  Assn.,  29.) 

20.  INSURANCE,  ACCIDENT— TIME  LIMITED  FOR  SUIT 
COMMENCES  AT  DEATH  OF  INSURED.— If  a  policy,  insuring 
against  death  by  accident,  limits  the  time  for  bringing  an  action 
thereon  to  "one  year  from  the  date  of  the  happening  of  the  alleged 
injury,"  and  the  insured  dies  from  injuries  against  which  he  has 
been  insured,  the  limitation  begins  to  run  from  his  death,  and  not 
from  the  time  that  an  action  is  maintainable,  although  the  policy 
fixes  a  time  for  furnishing  proofs  of  death,  and  provides  that  no 
action  shall  be  commenced  until  ninety  days  after  the  proofs  re- 
quired are  furnished.  It  follows,  therefore,  that  the  date  of  the 
limitation  cannot  be  postponed  by  the  fact  that  the  proofs  have 
been  furnished  within  the  time  required,  and  that  the  company 
has,  within  such  time,  finally  refused  to  pay.  (McFarland  v.  Railway 
Officials'  etc.  Assn.,  29.) 

21.  INSURANCE— MECHANICS'  LIENS— CHANGE  OF  INTER- 
EST—EXECUTION SALE— REDEMPTION.— If  property  against 
which  mechanics'  liens  have  been  filed  is  insured,  the  policy  forbid- 
ding "a  change  in  the  Interest,  title,  or  possession  of  the  subject  of 
insurance,  whether  by  legal  process  or  judgment,  or  by  voluntary 
act  of  the  insured,  or  otherwise,"  a  foreclosure  of  the  liens,  a  sale  of 
the  property  under  execution,  and  the  issuance  of  a  certificate  of 
purchase  to  the  judgment  creditor,  before  the  loss,  do  not  change  the 
interest  of  the  insured,  where  the  period  of  redemption  had  not  ex- 
])ired  at  the  time  of  the  fire.  (Greenlee  T.  North  British  etc.  In«. 
Co.,  456.) 

See  Conspiracy,  2,  3;  Execution,  10, 11. 

INTEREST. 

1.  INTEREST— EFFECT  OF  PAYMENT  OF  IN  ADVANCE.— 
If  a  creditor,  without  inadvertence  or  mistake,  receives  a  payment 
of  interest  in  advance  on  a  note  of  his  debtor,  and  does  not  express- 
ly reserve  the  right  to  sue  before  the  expiration  of  the  period  for 
which  interest  Is  taken,  a  contract  is  thereby  created  to  extend  the 
time  of  payment  during  the  period  for  which  the  interest  is  paid. 
(Bank  of  British  Columbia  v.  Jeffs,  875.) 

2.  INTEREST— PAYMENT  OP  IN  ADVANCE— FORBEAR- 
ANCE TO  SUE.— A  contract  to  forbear  to  sue,  arising  from  the  pay- 
ment and  acceptance  of  interest  in  advance,  is  not  avoided  by  the 
fact  that  it  had  been  the  custom  of  the  debtor  to  pay  interest  from 
month  to  month,  sometimes  in  advance  and  sometimes  not,  and 
that  at  the  time  of  the  payment  in  dispute  there  had  been  no  re- 
quest for  an  extension  of  time  by  the  debtor,  nor  reservation  by  the 
creditor  of  the  right  to  sue.  (Bank  of  British  Columbia  T.  Jeffs, 
875.) 

See  Banks  and  Banking,  10. 

INTERSTATE  COMMERCE. 

1.  INTERSTATE  COMMERCE  —  STATE  TAXATION  OF.— 
Every  tax  on  interstate  commerce  is  a  burden  thereon,  and,  If  Im- 
posed by  the  legislature  of  a  state,  is  illegal.  (McNaughton  Co.  r. 
McGirl,  610.) 

2.  INTERSTATE  COMMERCE  CARRIED  ON  BY  CORPORAr 
TIONS  is  entitled  to  the  same  protection  which  is  given  to  such 

commerce  when  carried  on  by  individuals.    (McNaughton  Co.  v.  Mc- 
Girl. 610.) 

3.  INTERSTATE  COMMERCE.— IF  A  FOREIGN  CORPORA- 
TION is  encased  in  a  business  which  is  strictly  interstate  com- 
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merce,  no  law  of  a  state  can  control  or  restrict  such  commerce  by 
exacting  conditions  for  permitting  tlie  corporation  to  do  such  busi- 
ness within  the  state.     (McNaughtou  Co.  v,  McGirl,  610.) 

4.  INTERSTATE  COMMEIiCE— FOREIGN  CORPORATIONS. 
The  purchase  of  wool  by  an  agent  of  a  foreign  corporation  in  one 
state,  for  transportation  to  another  state  wherein  the  corporation 
does  its  business,  is  a  transaction  directly  pertaining  to  interstate 
commerce,  which  such  corporation  is  entitled  to  engage  in,  without 
complying  with  a  statute  of  the  former  state  exacting  conditions 
for  the  right  to  do  business  therein.  (McNaughton  Co.  v.  McGirl, 
610.) 

INTERVENTION. 

PLACE  OF  TRIAL— INTERVENTION.— Where  an  action 
was  properly  brought  in  the  county  in  which  the  defendants  re- 
sided, and  an  intervention  was  allowed  in  favor  of  a  party  who  may 
be  liable  to  the  defendant  in  the  event  of  a  recovery  against  him, 
the  intervenor  is  not  entitled  to  an  order  changing  the  place  of  trial 
to  the  county  of  his  residence.  (German  Sav.  Bank  v.  Citizens' 
Nat.  Bank,  399.) 

JOINT  LIABILITY. 

See  Limitations  of  Actions,  4;  Negotiable  Instruments,  1. 

JUDGMENT. 

1.  JUDGMENTS,  FORM  OF.— A  judgment  against  "said  defend- 
ants," the  title_of  the  case  being  stated,  is  sufficient.  An  obscure 
judgment  entry  may  be  be  construed  with  reference  to  the  pleadings 
and  record.    (First  Nat.  Bank  v.  Garland,  597.) 

2.  A  JUDGMENT  RENDERED  ON  SUNDAY  is  not  erroneous 
merely,  it  is  void.    (Styles  v.  Harrison,  824.) 

3.  JUDGMENTS.— A  WARRANT  OF  ATTORNEY  purporting 
to  give  authority  to  confess  judgments  in  courts  beyond,  as  well  as 
within  the  limits,  of  the  state  where  it  is  executed,  is  not  void.  It 
confers  authority  to  confess  judgment  in  that  state,  whatever  be  Its 
effect  elsewhere.     (First  Nat.  Bank  v.  Garland,  597.) 

4.  JUDGMENT  BY  CONFESSION.— A  statute  providing  that 
Judgment  shall  be  entered  only  upon  the  filing  of  a  verified  com- 
plaint, and  the  issuing  of  summons,  does  not  apply  to  a  case  where 
a  warrant  of  attorney  is  given  expressly  permitting  Judgment  with- 
out process.     (First  Nat.  Bank  v.  Garland,  597.) 

5.  JUDGMENT  —  AMENDMENT  OF  THE  RECORD  NUNC 
PRO  TUNC  IN  SUPPORT  OF.— An  affidavit  of  the  service  of  sum- 
mons may  be  amended  two  years  after  the  entry  of  the  default,  so 
as  to  show  that  the  person  making  the  affidavit  was  qualified  to 
serve  the  summons,  and  the  order  allowing  such  amendment  may 
be  made  ex  parte.    (Woodward  r.  Brown,  108.) 

6.  JUDGMENTS,  PAYMENT  OF,  PRESUMPTION  AS  TO.— 
Judgments  are  prima  facie  evidence  of  indebtedness,  and  he  who 
claims  them  to  be  paid  must  assume  the  burden  of  proof.  (O'Brien 
V.  Stambach,  368.) 

7.  JUDGMENTS.— PAYMENTS  MADE  BEFORE  JUDOMENT 
was  entered  are  concluded  by  it,  and  payments  thereon  after  its 
entry  must  be  pleaded,  if  relied  upon  as  a  defense  to  a  subsequent 
action.    (O'Brien  v.  Stambach,  368.) 

8.  RES  JUDICATA.— IF  IN  AN  ACTION  BY  A  PUBLIC 
OFFICER  to  recover  a  salary  the  court  determines  that  his  office 
is  a  salaried  office,  and.  as  a  consequence,  that  he  is  entitled  to  a 
designated  salary  only,  he  cannot,  in  a  subsequent  action  for  salary 
afterward  accruing,  recover  a  larger  sum  on  the  ground  that  in  the 
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first  action  the  statute  entitling  him  to  a  greater  compensation  was 
neither  pleaded  nor  referred  to  in  argument.  (Bell  v.  County  of 
Allegheny,  795.) 

9.  KES  JUDICATA— FAILURE  TO  INTERPOSE  DEFENSE 
OF  DURESS  OR  FRAUD.— If  a  decree  dismissing  a  bill  is  pleaded 
in  a  second  suit  as  res  judicata,  and  the  party  against  whom  it  is 
80  pleaded  claims  that  it  was  procured  by  duress  or  fraud,  he  must 
assert  that  defense  in  reply,  and  after  the  decision  that  such  first 
decree  is  res  judicata,  he  cannot  maintain  a  third  suit  for  relief 
from  it  on  the  ground  of  fraud  or  duress,  and  that  because  of  his 
failure  to  before  plead  it,  it  has  not  become  res  judicata.  It  was 
his  duty  to  plead  it  in  the  second  suit.    (Royston  v.  Horner,  510.) 

10.  JUDGMENT-RES  JUDICATA— FINALITY  OF  ADJUDI- 
CATION.—A  matter,  whether  consisting  of  one  or  many  questions, 
which  has  been  solemnly  adjudicated  by  a  court  of  competent  juris- 
diction, must.  In  any  subsequent  litigation  between  the  same  par- 
ties, where  the  same  question  or  questions  arise,  be  deemed  to  have 
been  finally  and  conclusively  settled,  except  where  the  litigation  is 
a  direct  proceeding  for  the  purpose  of  reversing  or  setting  aside 
such  adjudication.    (Markley  v.  People,  234.) 

11.  JUDGMENT— RES  JUDICATA- FINALITY  OF  ADJUDI- 
CATION AS  TO  INVALIDITY  OF  ORDINANCE— SPECIAL  AS- 
SESSMENT.—An  order  of  court  refusing  a  judgment  for  one  install- 
ment of  a  special  assessment  is  conclusive  on  an  application  for  a 
judgment  for  a  subsequent  installment  of  the  same  assessment,  on 
the  same  piece  of  property,  where  such  judgment  was  refused  be- 
cause of  the  Invalidity  of  the  ordinance  on  which  the  assessment 
was  based.  There  is  no  reason  why  the  same  material  and  essential 
fact,  the  validity  of  the  ordinance,  should  be  relitigated  each  time 
aij  installment  of  the  invalid  assessment  falls  due.  (Marliley  v.  Peo- 
ple, 234.) 

12.  PRACTICE.— AN  IRREOtTLARITY  IN  CHANCERY  PRAC- 
TICE committed  by  consent  of  parties  is  not  a  ground  for  reversal. 
(Thomson  v.  Kyle,  193.) 

13.  JUDGMENTS— EFFECT  OF  REVERSAL  ON  PURCHAS- 
ER.—An  execution  plaintiff  who  holds  a  sheriff's  certificate  of  sale 
is  not  a  purchaser  in  good  faith  in  the  sense  that  he  is  entitled 
to  retain  property  purchased  by  him  under  a  judgment  subse- 
quently reversed.  His  title  is  divested  by  the  reversal,  and  his 
grantee,  though  not  a  party  to  the  action,  nor  cognizant  of  the  de- 
fect in  title,  is  not  a  purchaser  in  good  faith,  and  acquires  no 
greater  rights  than  the  judgment  plaintiff  had.  (Singly  v.  Warren, 
896.) 

See  Api>eal,  18;  Debtor  and  Creditor,  1-3;  Partition,  5,  6;  Partner- 
ship, 1. 

JUDICIAL  SALES. 

1.  THE  TITLE  OF  THE  PURCHASER  OF  LAND  AT  A 
JUDICIAL  SALE,  upon  confirmation,  does  not  relate  back  to  the 
date  of  the  sale.    (Pearson  v.  Gillenwaters,  844.) 

2.  JUDICIAL  SALES— RIGHT  TO  RENTS  AND  PROFITS.— 
A  purchaser  of  land  at  a  judicial  sale  is  not  entitled  to  the  rents 
ana  profits  for  a  period  between  the  sale  and  its  confirmation.  (Pear- 
son V.  Gillenwaters,  844.) 

3.  JUDICIAL  SALE,  ASSIGNEE  OF  BID,  JURISDICTION 
OVER.— If  a  purchaser  at  a  judicial  sale  assigns  his  bid,  and  the 
assignee  accepts  the  assignment  and  requests  a  conveyance  to  be 
made  to  him,  he  thereby  submits  himself  to  the  jurisdiction  of  the 
court,  and  may  be  compelled  to  make  payment  by  the  same  pro- 
ceeding w^hlch,  but  for  the  assignment,  might  be  prosecuted  against 
the  original  purchaser.    (Archer  v.  Archer,  688.) 
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See  Appeal,  15.  16;  Executions;  Insurance,  4;  Judgment,  13;  Mort- 
gage, 15, 16;  Receivers,  8. 

JURISDICTION. 

THE  JURISDICTION  OF  A  COURT  OF  ANOTHER  STATB 
In  ■vfhich  a  judgment  has  been  entered  is  always  open  to  inquiry 
in  the  courts  of  tliis  state,  and  if  the  court  has  exceeded  its  juris- 
diction, or  has  not  obtained  jurisdiction  of  the  parties,  the  proceed- 
ings are  roid.    (Atherton  v.  Atherton,  650.) 

JURY  TRIAL. 
See  Trial. 

LACHES. 
See  Creditors'  Bill,  7. 

LANDLORD  AND  TENANT. 
EVIDENCE,  PAROL  TO  SHOW  THAT  ONE  OP  THE  AP- 
PARENT LESSORS  WAS  NOT  A  PARTY  TO  A  LEASE.— If  a 
landowner  and  his  son  join  as  lessors  in  a  lease  of  the  former's 
property,  the  lessees  may  show  by  parol  evidence  that  they  did  not 
deal  with  the  son  as  a  party  in  interest,  but  had  him  sign  for  some 
other  purpose,  as  for  instance,  as  a  subscribing  witness,  or  to  show 
that  his  father,  wlio  was  old  and  infirm,  had  not  been  imposed  upon, 
or  as  a  result  of  some  mistalje  as  to  the  necessity  of  his  signing. 
(Swint  T.  McCalmont  Oil  Co.,  791.) 

See  Mechanics'  Lien,  4. 

LATERAL  SUPPORT. 
See  Limitations  of  Actions,  6L 

LICENSEE. 
See  Master  and  Servant,  1* 

LIFE  TABLES. 
See  Estates,  8;  Evidence,  1. 

LIMITATIONS  OF  ACTIONS. 

1.  LIMITATIONS  OF  ACTIONS— CREATURE  OF  STATUTE.— 
At  common  law,  there  was  no  limitation,  as  to  time,  upon  the  right 
to  bring  a  personal  action.  Such  limitations  are,  and  always  have 
been,  pure  creatures  of  the  statute.    (Cowhiclc  v.  Shingle,  17.) 

2.  LIMITATIONS  OF  ACTIONS— DEMURRER.— If  It  appears 
upon  the  face  of  a  petition  that  the  cause  of  action  accrued  at  such 
a  period  that,  under  the  statute  of  limitations,  no  action  can  be 
brought,  a  demurrer,  on  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  will  be  sustained.  (Cowhicls  v. 
Shingle,  17.) 

3.  LIMITATIONS  OF  ACTIONS— REQUIREMENTS  AS  TO 
PAYMENT,  ACKNOWLEDGMENT,  OR  PROMISE.— Neither  a  pay- 
ment, an  acknowledgment,  nor  a  promise  in  writing  will  take  a 
case  out  of  the  bar  of  the  statute  of  limitations,  unless  made  by  the 
party  to  be  charged  thereby,  or  an  agent  authorized  for  that  express 
purpose.    (Cowhick  v.  Shingle,  17.) 

4.  LIMITATIONS  OF  ACTIONS— PART  PAYMENT  BY  ONE 
DEBTOR— EFFECT  OF.— A  partial  payment  by  one  of  two  parties, 
jointly  and  severally  liable  upon  a  promissory  note,  does  not  suspend 
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the  running  of  the  statute  of  limitations  In  favor  of  the  other  party. 
(Cowhiclt  V.   iShingle,   17.) 

5.  LIMITATIONS  OF  ACTIONS-ACKNOWLEDGMENT  OR 
PAYMENT  BEFOKE  OR  AFTER  BAR— There  is  no  distinction  be- 
tween the  legal  effect  of  an  acknowledgment  or  payment  made  be- 
fore or  after  the  bar  of  the  statute  of  limitations  has  attached.  In 
either  case,  the  legal  effect  thereof  is  to  create  a  new  cause  of 
action.     (Cowhick  v.  Shingle,  17.) 

6.  LIMITATIONS  OF  ACTTIONS— REMOVAL  OF  LATERAL 
SUPPORT.— The  statute  of  limitations  begins  to  run  against  a  right 
of  action  for  damages  for  the  removal  of  lateral  support  only  from 
the  time  that  injury  actually  results  therefrom,  and  not  from  the 
time  of  the  act  of  removal.     (Smith  v.  Seattle,  910.) 

7.  STATUTE  OF  LIMITATIONS— TRUSTS.— One  who  partlci- 
j>ates  In  a  breach  of  a  trust  can  no  more  than  the  trustee  invoke  the 
defense  of  the  statute  of  limitations.  (Duckett  v.  Mechanics'  Nat. 
Bank,  513.) 

See  Adverse  Possession;  Creditors'  Bill,  6;  Negotiable  Instruments, 

8,  9. 

LIVESTOCK. 
See  Carriers,  5-7. 

MARKETABLE  TITLE. 
See  Vendor  and  Purchaser,  1, 

MARRIAGE  AND  DIVORCE. 

1.  MARRIAGE  —  CEREMONY  —  CELEBRATION.  —  A  simple 
marriage  ceremony  does  not  make  a  man  and  woman  husband  and 
wife.  Capacity  and  consent  are  absolutely  essential,  but  celebration 
only  contingently  so.  (Orchardson  v.  Cofield,  211.) 

2.  MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES 
—CONFLICT  OF  LAWS.— Persons  domiciled  in  one  state,  where 
marriage  between  them  is  absolutely  prohibited,  cannot  evade  its 
laws  and  policy  by  going  to  another  state,  and  there  marrying,  and 
then  returning  to  the  home  state  to  reside.  Such  marriage  Is  void 
in  the  latter  state.    (Estate  of  Stull,  776.) 

3.  MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES 
—CONFLICT  OF  LAWS.— If  a  man  and  woman,  citizens  of  the 
same  state,  and  subject  to  an  absolute  statutory  prohibition  against 
entering  Into  a  marriage  contract  which  is  against  good  morals, 
leave  their  domicile  and  enter  another  state  where  marriage  be- 
tween them  Is  not  prohibited,  and  there  marry  for  the  express  pur- 
pose of  evading  the  law  of  their  domicile,  such  marriage  is  void  In 
the  state  having  the  prohibition.     (Estate  of  Stull,  776.) 

4.  MARRIAGE  AND  DIVORCE— PROHIBITED  MARRIAGES 
—CONFLICT  OF  LAWS.— If,  under  a  statute  providing  that  a  wife 
or  husband  who  shall  have  been  guilty  of  adultery,  shall  not  marry 
the  person  with  whom  it  was  committed  during  the  life  of  the 
former  husband  or  wife,  a  husband,  after  being  divorced  from  his 
wife,  in  the  state  where  such  statute  Is  In  force  on  the  ground  of 
adultery  with  a  woman  domiciled  therein,  goes  into  another  state 
and  marries  his  paramour,  such  marriage  being  there  valid,  and  they 
Immediately  return  to  their  former  domicile,  the  second  marriage 
Is  void  in  the  state  having  the  prohibition,  and  the  second  wife 
Is  not  entitled  to  administer  upon  the  husband's  estate  while  the 
first  wife  survives.    (Estate  of  Stull.  776.) 

5.  MARRIAGE  —  INVALIDITY  —  INSANE  PERSONS.— The 
marriage  of  an  insane  person  is  void,  and  its  invalidity  may  be 
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shown  In  any  court,  and  between  any  parties,  either  In  the  lifetime 
of  the  parties  thereto  or  after  their  death.  (Orchardson  v.  Oofleldt 
211.) 

6.  MARRIAGE  —  INVALIDITY  —  INSANE  PERSONS  —  EVI- 
DENCE—FRAUD.— In  determining  whether  a  marriage  is  Invalid, 
because  of  the  wife's  mental  incapacity  at  the  time  of  the  alleged 
marriage,  the  question  of  fraud  is  also  to  be  considered  with  the 
evidence  of  mental  incapacity  where  it  appears  that  the  marriage 
in  question  was  brought  about  and  procured  by  the  husband  in  the 
accomplishment  of  his  scheme  and  purpose  to  obtain  possession  of 
his  wife's  property.    (Orchardson  v.  Cofield,  211.) 

7.  MARRIAGE  —  INVALIDITY  —  INSANE  PERSONS  —  EVI- 
DENCE.—In  determining  the  mental  capacity  of  an  alleged  Insane 
person  to  enter  into  a  contract  of  marriage,  the  question  is  not 
whether  his  conduct  was  wise,  but  whether  his  mind  could,  and 
Mid,  act  rationally  regarding  the  precise  thing  in  contemplation- 
marriage.    (Orchardson  v.  Cofield,  211.) 

8.  A  DECREE  OF  DIVORCE  GRANTED  AGAINST  A  WIPE 
in  a  state  of  which  she  was  not  a  resident  at  the  time  of  the  com- 
mencement of  the  suit,  and  when  she  was  not  served  with  process 
in  the  state,  and  did  not  submit  herself  to  the  jurisdiction  of  its 
courts,  cannot  prevent  her  from  prosecuting  with  success,  in  the 
courts  of  this  state,  a  suit  against  her  husband  to  obtain  a  divorce 
from  him  because  of  his  cruel  and  inhuman  treatment  of  her. 
(Atherton  v.  Atherton,  650.) 

9.  DIVORCE'S  GRANTED  IN  ANOTHER  STATE.— A  divorce 
entered  In  another  state  against  a  resident  of  the  state  of  New 
York  in  a  suit  In  which  the  defendant  did  not  appear,  in  which  pro- 
cess was  not  served  on  her  within  the  state  wherein  the  decree  was 
rendered,  is  void  as  against  her  in  New  York,  though  the  plaintiff 
was,  and  always  had  been,  a  resident  of  the  state  in  which  he  so 
procured  his  divorce,  and  the  defendant  was  also  a  resident  of  that 
state  during  the  time  she  lived  with  him  as  his  wife,  she  having, 
however,  returned  to,  and  become  a  resident  of.  New  York  before 
the  suit  for  divorce  was  commenced.    (Atherton  v.  Atherton,  650.) 

10.  HUSBAND  AND  WIFE— DOMICILE  OF  THE  WIPE  IS 
NOT  NECESSARILY  THAT  OF  THE  HUSBAND.— The  matri- 
monial domicile  of  the  wife  is  usually  that  of  the  husband,  but  if 
she  is  justified  in  leaving  him  because  his  conduct  has  been  such 
as  to  «ititle  her  to  a  divorce,  and  she  thereupon  does  leave  him 
and  go  Into  another  state  for  the  purpose  of  there  permanently' 
residing,  she  acquires  a  domicile  In  the  latter  state.  (Atherton  r. 
Atherton,  650.) 

11.  HUSBAND  AND  WIFE  —  AGREEMENT  BETWEEN, 
WHEN  SET  ASIDE  BY  SUBSEQUENT  PROCEEDINGS.— An 
agreement  between  a  husband  and  wife  recognizing  the  fact  that 
they  had  ceased  to  live  together,  providing  for  the  custody  of  their 
child  and  the  amount  he  is  to  pay  for  its  and  her  support,  and  that 
divorce,  or  second  marriage  of  either  party  is  to  terminate  It,  must 
be  regarded  as  mutually  abandoned  by  the  parties  when  each  has 
prosecuted  a  suit  against  the  other  for  divorce;  and  the  court  Is 
therefore  authorized.  In  a  suit  by  her  against  him,  to  make  such 
decree  as  may  be  deemed  proper  respecting  alimony  and  the  cus- 
tody of  the  child.    (Atherton  v.  Atherton,  650.) 

MARRIED  WOMEN. 

See  Husband  and  Wife,  8. 
Am.  St.  Sip..  You  lxiii.-«i 
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MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— LICENSEE,  SERVANT,  WHEN 
BECOMES.— A  servant  or  employe  who  leaves  that  portion  of  his 
^master's  premises  where  his  duties  require  him  to  be  and  goes 
;about  his  own  convenience,  becomes  a  licensee,  and  the  master's 
^responsibility  for  his  safety  is  no  greater  than  if  he  were  any  other 
licensee.    (Kennedy  v.  Chase,  153.) 

2.  EMPLOYER  AND  EMPLOYE.-Designs  and  recipes  made 
by  an  employ^  are,  as  between  him  and  his  employer,  the  property 
of  the  latter  for  the  purposes  of  his  business.  Though  there  is  a  pat- 
ent issued  to  the  employ^  for  his  formula,  the  right  of  the  employer 
to  continue  its  use  in  his  business  remains.  (Dempsey  v.  Dobson, 
S09.) 

3.  MASTER  AND  SERVANT— KNOWLEDGE  OF  DANGERS. 
A  person  of  mature  years  taking  employment  in  a  service  is  pre- 
sumed to  assume  the  hazards  thereof,  and  his  master  is  not  liable 
for  a  failure  to  instruct  him,  unless  such  master  or  his  foreman 
Sinew,  or  had  reason  to  believe,  that  the  servant  was  ignorant  of, 
or  Incapable  of  comprehending,  the  dangers  of  the  service.  (Peter- 
son V.  Pittsburg  Coal  etc.  Co.  289.) 

4.  NEGLIGENCE— PLEADING  NEGATIVING  KNOWLEDGE 
O^  THE  PART  OP"  THE  PLAINTIFF.— If  a  servant  sues  his 
master  for  injuries  claimed  to  have  resulted  from  the  unfitness  of 
a  fellow-servant,  and  from  defects  in  the  place  where  the  work 
was  carried  on,  rendering  it  unsafe,  the  complaint  must  show  that 
the  plaintiff  was  himself  without  knowledge  of  the  incompetency 
of  the  fellow-servant,  and  of  the  defects  in  the  place  where  he 
worked.    (Peterson  v.  New  Pittsburg  Coal  etc.  Co.,  289.) 

5.  MASTER  AND  SERVANT.— The  duty  of  a  master  to  furnish 
a  safe  place  in  which  his  servant  is  to  work  is  limited  to  the  prem- 
ises where  he  Is  required  for  the  purposes  of  his  employment  to  be. 
If  he  goes  to  other  parts  of  the  premises  for  some  object  of  his  own. 
he  assumes  the  risk  arising  from  their  dangerous  condition.  (Ken- 
nedy V.  Chase,  153.) 

6.  MASTER  AND  SERVANT— INJURY  TO  A  SERVANT  BY 
FALLING  THROUGH  A  HATCHWAY  WHERE  HIS  DUTIES 
DO  NOT  REQUIRE  HIM  TO  BE.— Conceding  that  an  employ6 
has  the  right  to  safe  ingress  and  egress  to  and  from  the  place 
where  he  is  required  to  work,  and,  as  incident  to  his  employment, 
to  remove  some  of  liis  garments  and  leave  them  on  the  premises 
and  to  return  therefor,  yet  if  he  selects  a  place  remote  from  that 
"where  he  is  at  work  and  is  injured  by  falling  through  an  open  hatch- 
way while  attempting  to  get  such  garments,  his  master  is  not  liable. 
In  going  so  far  from  the  place  where  it  was  his  duty  to  work,  he 
was  no  more  than  a  mere  licensee  at  sufferance  to  whom  the  master 
owed  no  duty.    (Kennedy  v.  Chase,  153.) 

7.  NEGLIGENCE  IN  NOT  FURNISHING  APPLIANCES— 
PLEADINGS.— An  allegation  in  a  complaint  that  the  place  in 
which  a  plaintiff  was  required  to  work  was  unsafe,  and  that  a 
second  or  additional  platform  was  not  constructed  around  an  ele- 
vator, is  not  sufficient,  where  it  does  not  appear  therefrom  that 
it  was  practicable  to  maintain  an  additional  platform,  nor  that  the 
platform  in  use  was  not  sufficient  for  all  purposes  in  connection 
with  the  elevator.    (Peterson  v.  New  Pittsburg  Coal  etc.  Co.,  289.) 

8.  MASTER  AND  SERVANT— INJURY  TO  ONE  SERVANT 
FROM  THE  NEGLIGENCE  OF  ANOTHER.— A  master  is  not  lia- 
ble to  his  servant  for  injuries  resulting  from  the  negligence  of  a 
fellow-servant,  unless  the  latter  was  incompetent  and  unfit  for  the 
eervlce,  and  this  was  known,  or  should  have  been  known,  to  the 
master.    (Park  v.  New  York  Cent.  etc.  R.  R.  Co.,  663.) 
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9.  MASTER  AND  SERVANT,  EVIDENCE  TO  ESTABLISH 
THE  INCOMPETENCY  OF  A  FELLOW-SERVANT.— Evidence 
that  some  eight  or  ten  years  prior  to  the  accident  in  which  plaintiff 
was  injured,  as  he  claimed,  through  the  negligence  of  an  incompe- 
tent fellow-servant,  that  such  fellow-servant  was  called  "Crazy 
Brown,"  is  incompetent  and  prejudicial.  (Park  v.  New  York  Cent, 
etc.  R.  R.  Co.,  6G3.) 

10.  MASTER  AND  SERVANT  — INCOMPETENCY  OF  FEL- 
LOW-SERVANT—GENERAL REPUTATION  AS  EVIDENCE  OF. 
Where  it  is  claimed  that  a  fellow-servant,  through  whose  negli- 
gence the  plaintitt'  received  injury,  was  incompetent  and  unfit  for 
the  duties  he  undertook  to  perform,  such  incompetency  and  unfit- 
ness cannot  be  proved  by  evidence  of  his  general  reputation.  His 
incompetency  must  be  shown  by  specific  acts  of  the  servant,  and  it 
must  further  appear,  to  fasten  liability  on  the  master,  that  he 
knew,  or  ought  to  have  known,  thereof.  This  knowledge  may  be 
shown  by  evidence  tending  to  estiablish  that  such  Incompetency 
was  generally  knoAvn  in  the  community.  (Park  v.  New  York  Cent, 
etc.  R.  R.  Co.,  663.) 

See  Custom,  2. 

MECHANICS'  LIEN. 

1.  MECHANICS'  LIENS  —  STATUTORY  CONSTRUCTION.— 
A  statute  authorizing  a  lien  against  a  building  erected  by  a  lessee 
and  his  interesi;  under  the  lease,  should  not  be  extended  in  its  oper- 
ation by  implication.  It  should  be  construed  to  embrace  only  such 
buildings  as  the  lessee  might  himself,  at  common  law,  remove  at 
any  time  during  his  term,  before  sun-endering  possession.  (Sten- 
berg  V.  Liennemann,  6oG.) 

2.  MECHANICS'  LIENS— REMEDIAL  LAWS— EXTRATER- 
RITORIAL OPERATION.— Remedial  laws,  such  as  mechanics'  lien 
laws,  do  not  operate  extraterritorially,  on  account  of  being  applied 
by  the  courts  of  the  state  in  which  they  are  In  force,  to  actions 
pending  in  such  courts  on  contracts  made  and  to  be  performed  in 
another  state  or  countiy.  Remedies  must  be  applied  according  to 
the  place  where  the  action  Is  instituted,  without  regard  to  the  place 
where  the  right  arises.    (Mack  v.  De  Graff  etc.  Quarries,  729.) 

3.  MECHANICS'  LIENS  — CONFLICT  OF  Lxi.  AS  —  INTER- 
STATE CONTRACT.— A  subcontractor,  who,  in  another  state,  con- 
tracts, sells,  and  delivers  to  a  principal  contractor  materials  to  be 
transported  by  the  latter  to  Ohio,  and  there  used  by  him  In  con- 
structing a  building  or  public  Improvement,  is  entitled  to  a  me- 
chanics' lien  in  the  latter  state  under  its  statute  providing  that 
any  materialman  who  furnishes  material  for  the  construction  of  an 
improvement,  by  virtue  of  a  contract  with  the  owner,  or  between 
any  board  or  officer,  and  a  principal  contractor,  shall  have  a  lien 
therefor.    (Mack  v.  De  Graff  etc.  Quarries,  729.) 

4.  MECHANICS'  LIENS— LEASED  PREMISES.— Mechanic's 
lien  for  material  and  labor  furnished  at  the  request  of  a  lessee,  who 
subsequently  forfeits  his  lease,  embraces  only  such  Improvements 
as  the  lessee  might  have  removed  during  the  term,  and  does  not 
include  such  Improvements  or  repairs  as  cannot  be  removed  with- 
out injury  to  the  leased  premises.    (Stenberg  v.  Liennemann,  636.) 

5.  MECHANIC'S  LIEN— CONTRACT  AS  TO  PARTY-WALL.— 
While  an  express  promise  to  pay  one-half  of  the  value  of  a  party- 
wall  is  enforceable  against  an  adjoining  owner  who  uses  the  wall, 
the  plaintiff  is  not  entitled  to  a  mechanic's  lien  on  the  defendant's 
property  for  such  amount.    (Swift  v.  Calnan,  443.) 

See  Insurance,  12,  21. 
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MINES  AND  MINING. 

1.  MINES  AND  MINING— RIGHT  TO  DEPOSIT  TAILINGS 
IN  STREAM.— One  engaged  In  mining  has  the  right  to  deposit  his 
tailings  in  a  running  stream  to  a  reasonable  extent,  but  he  has  no 
right  to  flood  a  lower  owner's  land,  and  by  depositing  tailings  and 
debris  thereon  to  substantially  injure  or  ruin  the  latter's  property, 
although  he  has  used  all  reasonable  means  to  prevent  such  damage. 
(Fitzpatrick  v.  Montgomery,  622.) 

2.  PETROLEUM  OIL  IS  A  MINERAL,  and  while  In  the  earth 
Is  part  of  the  realty,  and  if  it  moves  from  place  to  place,  by  perco- 
lation or  otherwise,  it  forms  part  of  the  tract  of  land  in  which  it 
tarri^  for  the  time  being,  and  if  it  then  moves  to  another  tract 
it  becomes  part  of  that  tract.    jKelley  v.  Ohio  Oil  Ck>.,  721.) 

3.  PETROLEUM  OIL— RIGHT  TO.— An  owner  may  so  use  his 
own  premises  as  to  secure  and  appropriate  petroleum  oil  which 
comes  into  his  land  by  percolation,  or  by  flowing  through  unlinown 
natural  underground  channels.    (Kelley  v.  Ohio  Oil  Co.,  721.) 

4.  PETROLEUM  OIL,  PROPERTY  IN.— Petroleum  oil,  whether 
It  moves,  percolates,  or  exists  In  pools  or  deposits,  is  the  property 
of  the  person  who  reaches  it  by  means  of  a  well,  and  severs  It  from 
the  realty  and  converts  it  into  personalty.  (Kelley  v.  Ohio  Oil  Co., 
721.) 

5.  PETROLEUM  OIL-WHEN  PERSONALTY.— Petroleum  oil 
forms  part  of  some  tract  of  land,  until  it  reaches  a  well  and  Is  raised 
to  the  surface;  it  then  becomes  the  personal  property  of  the  person 
into  whose  well  it  comes  and  who  raises  it  to  the  surface.  (Kelley 
v.  Ohio  Oil  Co.,  721.) 

6.  OIL  WELLS— RIGHT  TO  DRILL.— The  right  to  drlU  oU  wells 
and  to  produce  oil  on  one's  own  land  is  absolute,  and  cannot  be 
enjoined,  supervised,  or  controlled  by  a  court,  or  an  adjoining  owner, 
and  so  long  as  such  operations  are  legal  their  reasonableness  can- 
not be  drawn  in  question.    (Kelley  v.  Ohio  Oil  Co.,  721.) 

7.  OIL  WELLS— RIGHT  TO  DRILL.— An  owner  or  lessee  of  oil 
lands  has  an  absolute  right  to  drill  an  oil  well  near  the  division 
line  of  his  land,  so  long  as  all  operations  are  conflned  to  the  lands 
upon  which  the  well  is  drilled;  and  whatever  gets  into  such  well, 
either  by  percolation  or  by  flowing  through  unlinown  natural  un- 
derground channels,  belongs  to  the  owner  of  the  well,  no  matter 
where  it  comes  from.    (Kelley  v.  Ohio  Oil  Co.,  721.) 

See  Adverse  Possession,  3;  Partition,  8,  4. 

MINGLED  GRAIN. 
See  Cotenancy,  1,  2. 

MONOPOLY. 
See  Contracts,  8,  7;  Municipal  Corporatloiii,  T-A 

MORTGAGBL 

1.  CONFLICT  OF  LAW.— MORTGAGE  EXBCUTBD  BY  A 
WOMAN  AS  SECURITY  FOR  HER  HUSBAND'S  DEBT,  though 
void  in  the  state  where  the  indebtedness  arose.  Is  subject  to  the 
laws  of  the  state  in  which  the  property  is  located,  in  order  to  ascer- 
tain its  validity,  construction,  and  the  capacity  of  the  parties  to 
execute  it,  and  if  the  laws  of  such  state  permit  a  woman  to  execute 
a  mortgage  to  secure  her  husband's  debt,  the  mortgage  will  be 
enforceable  in  the  courts  thereof.    (Thomson  v.  Kyle,  193.) 
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2.  MORTGAGE  DEBT.  OPTION  AND  ELECTION  TO  TREAT 
AS  DUE.— Where  a  mortgage  provides  that  in  the  event  of  default 
iu  the  payment  of  interest,  tlie  principal  sum  shall  become  due  and 
payable  immediately,  notice  need  not  be  given  to  the  mortgagor  of 
an  election  to  treat  the  whole  amount  of  the  debt  as  due.  The  elec- 
tion is  sufficiently  manifested  by  commencing  a  buit  to  foreclose. 
(Havves  v.  Detroit  Fire  etc.  Ins.  Co.,  5S1.) 

3.  MORTGAGE— ASSIGNEE  S  RIGHTS.— In  a  suit  by  an  as- 
signee to  foreclose  the  mortgage  assigned  to  him,  the  court  does 
not  err  in  sustaining  questions  asked  on  cross-examination  re- 
specting the  amounts  paid  for  the  assignment  and  when  the  as- 
Bignee  got  an  absolute  title  to  the  notes  and  mortgage  "Sued  upon. 
(Woodward  v.  Brown,  108.) 

4.  MORTGAGE,  ASSIGNMENT  OF,  DEALINGS  WITH 
MORTGAGOR  AFTERWARD.— Fayment  to,  and  an  agreement 
with,  a  mortgagee  after  his  assignment  of  the  mortgage,  whether 
for  collateral  security  or  not,  cannot  prejudice  his  assignee,  who 
has  recorded  the  assignment,  and  also  has  the  note  in  his  possession. 
(Woodward  v.  Brown,  108.) 

5.  AI^ER  MORTGAGOR'S  TITLE  HAS  BEEN  DIVESTED, 
thenceforward  his  acts  are  those  of  a  stranger  to  the  premises,  and 
can  neither  prejudice  nor  assist  his  grantee  or  successor  in  interest. 
(Peshine  v.  Ord,  131.) 

6.  MORTGAGE  —  MORTGAGOR'S  RIGHTS  WHEN  HE  HAS 
SOLD  THE  PROPERTY.— Though  a  mortgagor  has  sold  a  part  of 
the  premises  subject  to  the  mortgage,  covenanting  in  his  convey- 
ance that  they  were  free  from  encumbrances,  this  does  not  author- 
ize the  mortgagee  to  release  from  his  mortgage  the  part  so  sold 
and  conveyed,  and  entitle  him  to  a  judgment  for  the  mortgage  debt 
without  giving  the  mortgagor  credit  for  the  value  of  the  property 
BO  released.     (Woodward  v.  Brown,  108.) 

7.  MORTGAGE.— The  liability  of  a  mortgagor  under  the  laws 
of  California  is  such  that  he  cannot  be  compelled  to  pay  any  part 
of  the  mortgage  debt  until  a  decree  has  been  entered  for  the  sale 
of  the  premises,  and  the  liability  which  even  then  exists  against 
him  is  only  to  pay  any  deficiency  which  shall  arise  after  a  fore- 
closure sale.  The  mortgaged  premises  must  be  regarded  as  the 
principal  debtor  and  the  mortgagor  as  the  surety,  and  his  rights 
as  surety  should  be  preserved.     (.Woodward  v.  Brown,  108.) 

8.  MORTGAGE.— A  PARTIAL  RELEASE  of  a  mortgage  may 
be  made,  and,  when  made,  it  affects  only  the  property  therein  de- 
scribed, and  such  release,  whether  upon  the  margin  of  the  record 
or  contained  in  a  separate  instrument,  duly  acknowledged  and  re- 
corded, is  suflicieut  to  put  persons  dealing  with  the  mortgaged 
premises  upon  inquiry.     (Woodward  v.  Brown,  108.) 

9.  MORTGAGE,  RELEASE,  CONSTRUCTION  OF.— An  Instru- 
ment purporting  to  be  made  in  consideration  of  fifty  dollars,  and 
declaring  that  certain  parts  of  the  mortgaged  premises,  describ- 
ing them,  are  released  from  the  lien  of  the  mortgage,  "together 
■with  the  debt  thereby  secured  is  fully  paid,  transferred,  and  dis- 
charged," does  not  release  the  whole  mortgage  debt,  but  is  re- 
stricted to  the  property  described.    (Woodward  v.  Brown,  108.) 

10.  MORTGAGE  — MORTGAGOR'S  RIGHT  TO  HAVE  THE 
WHOLE  OF  THE  PROPERTY  APPLIED  SO  AS  TO  BE  RE- 
LIEVED FROM  PERSONAL  LIABILITY.— The  mortgaged  prem- 
ises constitute  the  primary  fund  out  of  which  the  laortgage  debt  is 
to  be  paid,  and  the  mortgagee  cannot  arbitrarily  release  portions 
of  the  premises  for  less  than  their  actual  value  without  the  con- 
sent of  the  mortgagor,  and,  if  he  does  so,  he  must,  on  foreclosure. 
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credit  the   mortgagor   with   the   value  of  the   premises   released. 
(Woodward  v.  Brown,  108.) 

11.  MORTGAGES— ORAL  AGREEMENT  TO  ASSUME— BUR- 
DEN OF  PROOF.— An  oral  agreement  by  a  grantee  to  assume  and 
pay  a  mortgage  on  the  granted  premises  is  enforceable  as  a  con- 
tract independent  of,  and  additional  to  the  deed,  but  the  burden 
of  proof  is  on  the  party  setting  up  such  contract  to  establish  it  by 
a  clear  prepondei*ance  of  the  evidence  which  must  be  clear,  satis- 
factory, and  convincing.  He  is  not  entitled  to  recover  if  the  evi- 
dence is  equally  balanced.    (Ordway  v.  Downey,  892.) 

12.  FORECLOSURE,  PARTIES  TO.— One  who  has  purchased 
part  of  the  mortgaged  premises,  and  duly  recorded  his  conveyance 
thereof,  must  be  made  a  party  to  a  subsequent  suit  of  foreclosure. 
(Woodward  v.  Brown,  108.) 

13.  A  SHERIFF'S  DEED  takes  effect  by  relation  as  of  the  date 
of  the  levy  of  the  attachment  upon  which  It  was  based,  and  if 
the  land  described  therein  is  one  of  several  parcels  subject  to  a 
mortgage  which  is  subsequently  foreclosed,  the  rights  and  duties 
of  the  holder  of  the  sheriff's  deed  must  be  regarded  as  if  he  had 
received  his  conveyance  at  the  time  of  the  attachment.  (Wood- 
ward V.  Brown,  108.) 

14.  PARTIES.— A  suit  to  set  aside  a  foreclosure  sale  for  Irregu- 
larities thereunder  is  in  effect  a  suit  to  redeem,  to  which  the  wife  of 
the  complainant  shoula  be  made  a  party.  (Hawes  v.  Detroit  Fire 
etc.  Ins.  Co.,  581.) 

15.  JUDICIAL  SALES— IRREGULARITIES,  REMEDIES  FOR. 
Where  a  mortgagor  seelvs  to  set  aside  a  foreclosure  sale  on  account 
of  irregularity  in  selling  parcels  en  masse,  he  must  either  offer  to 
malie  payment  of  the  sum  due  or  to  submit  to  a  sale  of  the  premises 
in  proper  parcels  to  satisfy  the  sums  due.  (Hawes  v.  Detroit  Fire 
etc.  Ins.  Co.,  581.) 

16.  JUDICIAL  SALE  MADE  EN  MASSE.- Where  a  mortgage  in- 
eludes  several  tracts  of  land,  one  of  which  Is  shown  to  be  platted 
and  laid  out  in  lots  for  the  purpose  of  selling  as  such,  a  sale  under 
foreclosure  of  the  whole  property  en  masse  should  be  vacated. 
(Hawes  v.  Detroit  Fire  etc.  Ins.  Co.,  581.) 

17.  MORTGAGE.— Where  parts  of  the  realty  subject  to  a  mort- 
gage are  sold  at  different  times,  the  decree  In  foreclosure  should 
direct  the  sale  of  such  parts  in  the  inverse  order  of  their  alien- 
ation.   (Woodward  v.  Brown,  108.) 

18.  MORTGAGES  —  FORECLOSURE  BY  PIECEMEAL  — AS- 
SIGNMENT OF  CLAIM  FOR  TAXES— SPLITTING  CAUSES  OP 
ACTION.— It  is  not  permissible  to  split  causes  of  action  and  to  fore- 
close a  mortgage  by  piecemeal.    Hence,  if  a  mortgage  Is  foreclosed 

"by  a  loan  and  trust  company,  and  the  plaintiff  does  not  ask  to  re- 
cover certain  taxes  paid  by  it  on  the  property,  under  the  provisions 
of  the  mortgage,  it  cannot  so  assign  the  claim  for  taxes  as  to  vest  In 
the  assignee  a  right  to  recover  them.    (Day  v.  Brenton,  460.) 

See  Adverse  Possession,  4;  Assignment  for  Benefit  of  Creditors,  2; 
Covenants;  Execution,  4;  Insurance,  8;  Trusts,  13;  Usury,  2. 

MUNICIPAL   CORPORATIONS. 

1.  PUBLIC  CONTRACTS— LOWEST  BIDDER.  RIGHT  OF  TO 
RECOVER  FOR  REFUSAL  TO  AWARD  HIM  THE  CONTRACT. 
The  lowest  bidder  under  a  contract  proposed  to  be  let  by  a  munici- 
pal corporation  whose  bid  is  wrongfully  rejected  cannot,  in  an  ac- 
tion at  law,  recover  the  profits  which  he  might  have  made  had  such 
bid  been  accepted.    Statutory  requirements  requiring  contracts  to 
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be  let  to  the  lowest  bidder  are  not  Intended  for  his  protection,  but 
that  of  the  public,  and  hence  he  has  no  remedy  to  recover  damages 
sustained  by  their  violation.  (Talbot  Paving  Co.  v.  City  of  Detroit, 
G04.) 

2.  CONTRACTS.  OBLIGATION  OF.— Where  a  loan  is  made  to 
a  city  upon  its  general  security,  and  without  any  pledge  of  its  reve- 
nues, from  gasworlvs  or  other  specified  source,  the  fact  that  the 
trustees  of  the  gasworks  are  required  to  pay  a  certain  per  centum 
of  the  loan  annually,  to  be  put  into  the  city  treasuiy,  which  the 
city  undertakes  to  apply  to  the  payment  of  the  Interest  on  the  loan, 
and  to  the  creation  of  a  sinking  fund,  does  not  entitle  a  bondholder 
to  enjoin  a  lease  of  its  gasworks  by  such  city.  These  provisions 
respecting  this  per  centum,  and  its  retention  and  payment  into  the 
city  treasury,  do  not  constitute  any  part  of  the  contract  between 
the  municipality  and  the  bondholder.    (Baily  v.  Philadelphia,  812.) 

3.  MUNICIPAL  CORPORATIONS  — APPROPRIATIONS  BY  — 
CONSTITUTIONAL  LAW.— Under  a  constitutional  provision  for- 
bidding a  municipality  "to  appropriate  money  or  loan  Its  credit  to 
any  corporation,  association,  institution,  or  individual,"  a  city  has 
the  right  to  appropriate  money  to  a  committee  of  citizens  appoint- 
ed by  a  chamber  of  commerce  and  ratified  by  the  city  authorities 
to  defray  the  expenses  of  a  survey  for  a  ship  canal,  and  for  secur- 
ing information  as  to  the  practicability  and  benefit  to  be  derived 
by  the  city  from  such  canal.    (Commonwealth  v.  Pittsburg,  752.) 

4.  A  MUNICIPAL  CORPORATION  in  supplying  Its  citizens 
with  light  In  the  streets  and  public  places,  acts  under  authority 
merely,  and  not  under  municipal  obligation.  Hence,  a  city  may 
change  its  mode  of  action  or  cease  to  act,  and  the  courts  have  no 
power  to  interfere,  unless  the  proposed  action  contravenes  some  ex- 
press statute  or  violates  some  binding  contract.  (Baily  v.  Philadel- 
phia, 812.) 

5.  A  MUNICIPAL  CORPORATION  may  lease  gasworks  owne<i 
by  It,  and  which  It  has  operated  for  the  purpose  of  supplying  Its 
citi::ens  and  streets  and  other  public  places  with  light.  Its  power 
to  make  such  a  lease  is  not  Impaired  by  a  statute  creating  a  de- 
partment of  public  works  in  cities  of  the  class  In  question,  and  de- 
claring that  gasworks  owned  and  controlled  by  a  city  and  the  sup- 
ply and  distribution  of  gas  shall  be  under  the  control  of  such 
department.    (Baily  v.  Philadelphia,  812.) 

6.  MUNICIPAL  CCTRPORATIONS.— Gasworks  when  owned  by 
a  city  are  held  by  it  as  a  business  corporation,  and  It  may  hence 
lease  them  to  another  corporation  and  give  the  latter  the  right  to 
operate  them  for  a  period  of  years,  and  may  stipulate  to  do  nothing 
by  ordinance  or  otherwise  during  that  period  to  Interfere  with, 
limit,  restrict,  or  impair  the  rights  of  the  lessee.  (Baily  v.  Phila- 
delphia, 812.) 

7.  MUNICIPAL  CORPORATIONS— ORDINANCES  CREATING 
A  MONOPOLY,  OR  PREVENTING  COMPETITION— INVALID- 
ITY OF.— An  ordinance  creating  a  monopoly,  or  preventing  compe- 
tition, is  void.  Thus,  an  ordinance  making  the  use  of  an  article  or 
substance  controlled  by  a  single  person  or  corporation  Indlspensablo 
in  the  construction  of  a  public  work,  must  necessarily  create  a  mo- 
nopoly in  favor  of  such  person  or  corporation,  and  also  limit  the 
persons  bidding  to  those  who  may  be  able  to  make  the  most  ad<- 
vantageous  terms  witli  the  favored  person  or  corporation.  (Fish- 
bum  r.  City  of  Chicago,  236.) 

8.  MUNICIPAL  CORPORATIONS- ORDINANCES  TO  AVOII> 
CREATING  A  MONOPOLY  OR  PREVENTING  COMPETITION- 
PROPER  FORM  OF.— It  is  not  necessary  to  foster  and  create  a 
monopoly,  and  prevent  competition  in  the  letting  of  public  contracts 
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by  providing  In  ordinances  that  a  certain  substance  or  article,  and 
no  other,  shall  be  used  for  a  public  improvement.  If  some  partic- 
ular material,  controlled  by  a  single  person  or  corporation,  is  de- 
sired, the  ordinance  should  be  so  framed  as  to  make  that  material 
the  standard  of  quality  and  fitness,  and  to  require  that  material 
equal  to  it,  in  all  respects,  must  be  employed.  (Fishburn  v.  City  of 
Chicago,  236.) 

9.  MUNICIPAL  CORPORATIONS— ORDINANCES  CREATING 
A  MONOPOLY,  OR  PREVENTING  COMPETITION— INVALID- 
ITY OF— PAVING  STREETS.— If  a  contract  to  pave  a  street  is 
required,  by  law,  to  be  let  to  the  lowest  responsible  bidder,  an  ordi- 
nance requiring  the  paving  cement  to  be  prepared  from  asphaltum 
"obtained  from  Pitch  lake,  in  the  island  of  Trinidad,"  tends  to 
create  a  monopoly,  and  to  prevent  competition,  where  it  Is  shown 
that  such  lake  is  owned  by  a  single  corporation,  and  that  the  as- 
phaltum obtained  from  it  is  no  better  than  that  obtained  elsewhere 
and  used  by  competing  cement  manufacturers.  It  is,  therefora 
void,  and  such  evidence  Is  admissible  to  show  Its  Invalidity,  though 
it  does  not  appear  from  the  face  of  the  ordinance  that  its  effect 
is  to  create  a  monopoly  or  to  prevent  competition.  (Fishburn  y. 
City  of  Chicago,  236.) 

10.  TAXATION— EXEMPTION  BY  CITY.— No  city  or  town  has 
power  by  contract,  or  otherwise,  to  exempt  property  from  taxation. 
(City  of  Tampa  v.  Kaunitz,  202.) 

11.  DAMAGES.  EXEMPLARY  —  MUNICIPAL  CORPORA- 
TIONS.—Exempary  damages  cannot  be  awarded  against  a  municipal 
corporation,  unless  expressly  authorized  by  statute.  (Bennett  y. 
City  of  Marion,  454.) 

See  Constitutions,  2;  Judgment,  11. 

NEGLIGENCE. 

1.  NEGLIGENCE.— There  can  be  no  negligence  without  the  ex- 
istence of  a  corresponding  duty.     (Kennedy  v.  Chase,  153.) 

2.  NEGLIGENCE  WILL  NOT  BE  PRESUMED  from  the  mere 
happening  of  an  accident  and  a  consequent  Injury,  except  when 
contractual  relations  exist  between  the  parties,  as  in  the  case  of 
carriers  of  passengers  and  some  others.  Plaintiff  must,  to  sustaiu 
a  recovery,  prove  either  actual  negligence  or  conditions  which  are 
BO  obviously  dangerous  as  to  admit  of  no  inference  other  than  that 
of  negligence.     (Stearns  v.  Ontario  Spinning  Co.,  807.) 

3.  NEGLIGENCE— BUILDING.  LIABILITY  OF  OWNER  FOR 
THE  FALLING  OF  A  DANGEROUS  IMPLEMENT  ON  PERSON 
BENEATH.— If  an  axe  falls  from  the  fifth  story  of  a  building 
striking  and  killing  a  person  lawfully  In  the  area  outside  it,  and 
there  is  no  proof  of  negligence  on  the  part  of  the  owner  of  the  build- 
ing, and  the  evidence  of  the  person  using  the  axe  when  It  fell  shows 
due  care  on  his  part,  a  nonsuit  is  properly  entered  In  an  action 
aerainst  the  owner  to  recover  for  the  damages  thus  inflicted. 
<Stearns  v.  Ontario  Spinning  Co.,  807.) 

4.  NEGLIGENCE— DAMAGE  FROM— ONUS  OF  PROVING.— 
Where  a  plaintiff  relics  upon  the  negligence  of  the  defendant  as  pro- 
ducing an  injury,  and  it  is  apparent  that  if  such  negligence  existed 
and  inflicted  injury,  injury  was  also  suffered  through  the  negligence 
of  the  plaintiff  himself,  it  is  incumbent  on  him  to  prove  what  injury 
or  damage,  if  any,  was  due  to  the  negligent  act  of  the  defendant  of 
which  complaint  is  made.     (Heller  v.  Chicago  etc.  Ry.  Co.,  541.) 

5.  JURY  TRIAI^INSTRUCTIONS.— Where  a  complaint  con- 
tains several  grounds  of  negligence,  it  is  the  duty  of  the  court  to 
Instruct  the  jury  as  to  those  upon  which  alone  a  recovery  may  be 
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based,  and  to  eliminate  all  others.    (Heller  v.  Chicago  etc.  Ry.  Co., 
641.) 

See  Banks  and  Banking,  6;  Carriers,  1,  2;  Damages,  1;  Master  and 
Servant.  7,  8;  Railroad  Companies,  2,  3. 

NEGOTIABLE   INSTRUMENTS. 

1.  PROMISSORY  NOTE— WHEN  A  JOINT  OBLIGATION.— A 
note  signed  by  two  or  more  parties  wherein  the  promising  phrase  is, 
"we  promise,"  is  prima  facie  evidence  of  a  joint  obligation,  and 
euch  a  note  as  an  exhibit  is  sufficient  to  support  an  allegation  of  a 
joint  promise.     (Taylor  v.  Reger,  352.) 

2.  NEGOTIABLE  INSTRUMENTS  —  ASSIGNMENT.— One  wlio 
acquires  a  note  by  assignment  acquires  no  better  title  than  had  the 
payee.    (Helena  Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 

3.  NEGOTIABLE  INSTRUMENTS  —  BONA  FIDE  PUR- 
CHASER, WHO  IS.— One  who  purchases  a  negotiable  instrument 
before  maturity,  paying  therefor  by  surrendering  notes  and  se- 
curities held  by  him  against  third  persons,  is  a  bona  fide  holder 
for  value  and  entitled  to  protection  as  such.    (Bank  v.  Looney,  830.) 

4.  A  NEGOTIABLE  INSTRUMENT  IS  NOT  SATISFIED,  nor 
the  liability  of  the  maker  or  his  indorser  waived  or  extinguished, 
by  an  agreement  between  the  holder  and  the  second  indorser  by 
which  he  was  released  from  liability  on  his  indorsement,  certain 
sureties  being  substituted  in  place  of  such  liability.  (Bank  v. 
Looney,   830.) 

.5.  NEGOTIABLE  INSTRUMENTS  —  ACCOMMODATION  IN- 
DORSER.—An  indorser  is  not  relieved  from  liability  by  the  fact 
that  the  purchaser  or  indorser  of  the  note  had  knowledge  that  such 
indorser  had  no  interest  in  the  transaction.     (Bank  v.  Looney,  830.) 

6.  PROMISSORY  NOTES.  OPTION  TO  DECLARE  DUE.— 
The  commencement  of  an  action  upon  a  promissory  note  Is  a  suf- 
ficient exercise  of  the  holder's  option  to  declare  it  due  for  the  non- 
payment of  interest.    (Woodward  v.  Brown,  108.) 

7.  NEGOTIABLE  INSTRUMENTS  —  SUBSTITUTION  OF 
NOTE  AS  DEFENSE.— The  maker  of  a  note  is  not  released  from 
liability  thereon  by  an  agreement,  made  after  its  maturity,  between 
tlie  payee  and  a  third  person  for  the  substitution  of  the  latter's 
note  for  it,  when  such  agreement  is  without  consideration  and  re- 
mains unexecuted.     (Shuey  v.  Adair,  879.) 

8.  NEGOTIABLE  INSTRUMENTS— DEMAND  OF  PAYMENT 
—STATUTE  OF  LIMITATIONS.— The  holder  of  a  note  due  on  de- 
mand must  demand  payment  within  a  reasonable  time,  and  before 
the  right  of  action  thereon  is  barred  by  limitation.  (Oleson  v.  Wil- 
son, 639.) 

9.  NEGOTIABLE  INSTRUMENTS— JOINT  MAKERS— STAT- 
UTE OF  LIMITATIONS.— One  joint  maker  of  a  note  by  a  partial 
payment  thereof,  after  its  maturity,  without  the  assent  or  ratifica- 
tion of  his  comakers,  binds  only  himself,  so  far  as  an  extension 
of  the  statutory  period  of  limitations  is  concerned.  (Oleson  y.  Wil- 
son, 639.) 

10.  PLEADING.— If,  in  an  action  against  a  corporation,  the 
complaint  alleges  that  a  note  sued  upon  was  executed  by  the  de- 
fendant, while  the  answer  denies  that  defendant  executed  the 
note,  or  that  he  authorized  the  person  who  signed  his  name  thereto, 
the  ultimate  fact,  the  execution  of  the  note  by  defendant,  is  prop- 
erly alleged  In  the  complaint;  and  the  allegation,  in  the  answer  as 
to  the  agency  is  new  matter  requiring  no  denial  by  replication. 
(Helena  Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 
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11.  PRACTICE— FINDINGS,  WHEN  SUFFICIENT.— An  Issue 
as  to  whether  the  plaintiff  is  the  real  party  in  interest  is  sufficiently 
met  by  a  finding  that  he  is  the  owner  and  holder  of  the  note  sued 
upon.     (Woodward  v.  Brown,  108.) 

12.  NEGOTIABLE  INSTRUMENTS— PLEADING.— The  plea  of 
a  maker  of  a  note  that  its  execution  is  without  consideration  is  In- 
sufficient, when  such  defense  can  only  be  established  by  parol  evi- 
dence showing  that  such  maker  executed  the  note  as  agent.  (Schuey 
V.  Adair,  8T9.) 

See  Agency,  2-5;  Corporations,  5;  Evidence,  5;  Trusts,  2-4. 

NEW  TRIAL. 
See  Trial,  13. 

NOTICE. 

NOTICE,  REGISTRATION  OF  CONVBYANCB  AS.— The 
registration  of  a  conveyance  or  encumbrance  is  constructive  notice 
only  to  subsequent  purchasers  and  encumbrancers.  One  holding  a 
mortgage  on  real  property  is  not  affected  by  subsequently  recorded 
conveyances  of  parts  thereof  of  which  he  had  no  actual  notice. 
(Woodward  v.  Brown,  108.) 

See  Banks  and  Banking,  17,  18. 

NUISANCE. 

1.  NUISANCE— LAWFUL  BUSINESS— CARE  AND  SKILL.— If 
a  lawful  business  is  so  carried  on  as  to  constitute  a  nuisance,  the 
right  of  the  person  Injured  thereby  to  recover  cannot  be  defeated 
by  proving  that  the  defendant  used  care  and  skill  and  employed  the 
most  approved  appliances  in  the  management  of  his  works.  (Sus- 
quehanna Fertilizer  Co.  v.  Spangler,  533.) 

2.  NUISANCE— LOCALITY  IN  WHICH  BUSINESS  IS  CON- 
DUCTED.~If  the  operation  of  a  factory  interferes  with  the  reason- 
able and  comfortable  enjoyment  by  the  plaintiffs  of,  the  property, 
or  occasions  material  injury  thereto,  they  are  entitled  to  relief  irre- 
spective of  the  locality  of  their  property.  The  fact  that  the  neigh- 
boi'hood  Is  one  in  which  factories  are  situated  and  In  which  other 
nuisances  abound,  does  not  entitle  the  defendant  to  exemption  from 
liability,  if  the  plaintiffs  have  suffered  by  the  interference  of  the  de- 
fendant's works  with  the  reasonable  and  comfortable  enjoyment  of 
their  property.    (Susquehanna  Fertilizer  Co.  r.  Spangler,  533.) 

3.  NUISANCE— WHAT  PROPERTY  OWNER  MUST  SUBMIT 
TO  IN  BUSINESS  OR  MANUFACTURING  DISTRICT.— If  a  maa 
lives  in  a  town  where  necessary  trades  are  carried  on  in  his  neigh- 
borhood, he  has  no  ground  for  complaint  if  they  are  carried  on  in  a 
careful  and  reasonable  manner,  though  somewhat  to  his  discomfort, 
but  he  is  not  bound  to  submit  to  all  discomforts  and  annoyances 
which  may  arise  even  from  a  useful  and  lawful  business  conducted 
with  skill  and  approved  appliances.  He  cannot  be  required  to  sub- 
mit to  smoke,  smells,  noise,  vapors,  water,  or  any  gas  or  fluid  to  such 
an  extent  as  to  interfere  with  the  ordinary  comforts  of  human  ex- 
istence, or  the  immediate  result  of  which  is  sensible  injury  to  the 
value  of  his  property.  (Susquehanna  Fertilizer  Co  v.  Spangler, 
533.) 

OFFICERS. 

1.  AN  OFFICE  IS  a  public  charge  or  employment.  The  duties 
of  the  employment  must  be  continuing,  and  prescribed  by  law,  and 
not  by  contract.  Emolument,  though  a  usual,  Is  not  a  necessary 
element  of  an  office.    (State  v.  Hocker,  174.) 
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2.  OFFICERS— PUBLIC  OFFICE,  WHAT  IS.— A  public  office, 
Buch  only  as  may  properly  come  within  the  legitimate  scope  of  a 
proceeding  in  quo  warranto,  is  a  public  position  to  which  a  portion 
of  the  sovereignty  of  the  state,  either  legislative,  executive,  or  ju- 
dicial, attaches  for  the  time  being,  and  which  is  exercised  for  the 
benefit  of  the  public.    (State  v.  Jennings,  723.) 

3.  OFFICERS— PUBLIC  OFFICER,  FIREMAN  IS  NOT.— An 
ordinary  fireman,  employed  as  such  by  a  city,  with  no  control  over 
the  fire  department,  nor  any  of  its  property,  except  to  use  it  in  the 
extinguishment  of  fires,  and  who  is  subject  at  all  times  to  the 
direction  and  control  of  the  chief  of  the  fire  department,  and  paid 
a  monthly  salarj-,  subject  to  discharge  at  any  time  by  the  city 
council,  is  an  employ^  and  not  a  public  officer,  and  cannot  be  ousted 
from  his  employment  by  a  proceeding  in  quo  wan-anto.  (State  v. 
Jennings,  723.) 

4.  PUBLIC  OFFICERS,  DEPUTY  POSTMASTER,  WHO  IS  A. 
The  term  "deputy  postmaster"  as  used  in  that  part  of  the  con- 
stitution declaring  that  no  person  holding  a  lucrative  office  under 
the  United  States  shall  be  eligible  to  a  seat  in  the  general  as- 
sembly, provided  that  the  office  of  deputy  postmaster  shall  not 
be  deemed  lucrative  where  the  compensation  does  not  exceed  ninety 
dollars  per  annum,  includes  all  local  postmasters.  (Bishop  v.  State, 
279.) 

5.  OFFICERS  —  PUBLIC,  WHO  ARE.— MEMBERS  OF  A 
STATE  BOARD  OF  LEGAL  EXAMINERS,  required  to  be  appoint- 
ed by  the  supreme  court  of  the  state,  and  whose  tenure  of  office 
is  fixed  by  a  statute  which  also  imposes  on  them  the  duty  of  ex- 
amining all  applicants  for  admission  to  the  bar  of  the  state  respect- 
ing their  intellectual,  moral,  and  professional  qualifications  and  of 
granting  to  such  applicants  certificates  of  admission  to  such  bar, 
are  public  officers.  (State  v.  Hocker,  174.) 

6.  OFFICER  DE  FACTO,  "WHO  IS  NOT.— A  person  employed 
by  a  city  council  to  aid  an  assessor  in  maliing  an  assessment,  is  not 
an  officer  de  facto,  but  merely  an  employ^,  and  an  assessment  made 
by  such  assistant  is  void.    (City  of  Tampa  v.  Kaunitz,  202.) 

7.  OFFICERS.— OFFICE  CREATED  BY  ORDINANCE  may  be 
abolished  by  repeal  of  the  ordinance,  and  the  Incumbent  thereupon 
ceases  to  be  an  officer.    (State  v.  Jennings,  723.) 

8.  OFFICE— APPOINTMENT  TO— WHO  MAY  EXERCISE 
POWER  OF. — Under  a  constitution  authorizing  the  legislature  to 
provide  for  officers  to  be  elected  by  the  people  or  appointed  by  the 
governor,  a  statute  purporting  to  authorize  the  appointment  by  the 
supreme  court  of  a  state  board  to  examine  and  grant  certificates 
to  applicants  for  admission  to  the  bar  of  the  state,  is  unconstitu- 
tional and  void.     (State  v.  Hocker,  174.) 

9.  PUBLIC  OFFICE,  VACATING  ONE  BY  ACCEPTING  AN- 
OTHER.—Where  two  public  offices  are  incompatible,  the  accept- 
ance of  a  second  ipso  facto  terminates  the  right  to  the  first. 
(Bishop  V.  State,  279. ) 

10.  PUBLIC  OFFICE,  ACCEPTANCE  OF  A  SECOND,  WHEN 
IRREVOCABLE.- When  an  officer  holding  a  public  office  accepts, 
and  has  been  inducted  into,  a  second  office  incompatible  with  the 
first,  his  title  to  the  first  terminates,  and  cannot  be  revived  by  hi8 
subsequent  resignation  of  the  second.  After  the  first  office  be- 
comes vacant,  the  former  incumbent  cannot  be  restored  to  it  by 
his  own  act.  The  same  rule  applies  whether  the  offices  are  incom- 
patible or  not,  if  the  constitution  forbids  the  same  person  to  hold 
both  at  the  same  time.    (Bishop  v.  State,  27S.) 

11.  PUBLIC  OFFICE.  SAME  PERSON  HOLDING  UNDER 
THE  STATE  AND  NATIONAL  GOVERNMENTS.— If  a  state  con- 
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stitution  declares  that  no  person  shall  hold  more  than  one  lucrative 
office  at  the  same  time,  a  person  holding  a  state  office,  who  sub- 
sequently accepts  office  under  the  United  States,  thereby  ter- 
minates his  riglit  to  hold  the  state  office,  and  may  be  ousted  upon 
Information  in  the  name  of  the  state.    (Bishop  r.  State,  279.) 

12.  OFFICERS— RIGHT  TO  EXTRA  COMPENSATION.— An 
officer  whose  fees  are  regulated  by  statute,  can  charge  fees  for 
those  services  only  to  which  compensation  is  by  law  affixed,  and 
If  a  service  for  the  benefit  of  the  public  is  required,  and  no  provi- 
sion for  payment  therefor  is  made,  it  must  be  regarded  as  gratui- 
tous, and  no  claim  for  compensation  can  be  enforced.  (Jones  v. 
Commissioners  of  Lucas  Co.,  710.) 

13.  OFFICERS—RIGHT  TO  EXTRA  COMPENSATION.— When 
a  duty  is  enjoined  upon  a  public  officer,  and  no  compensation  there- 
for is  provided  by  statute,  the  presumption  is  that  the  service  is  in- 
tended to  be  gratuitous,  or  that  compensation  Is  to  be  regarded  as 
covered  by  fees  in  other  matters,  or  by  salary,  or  by  both.  (Jones 
V.  Commissioners  of  Lucas  Co.,  710.) 

14.  OFFICERS— EXTRA  COMPENSATION.- A  county  officer  Is 
not  entitled  to  compensation  in  addition  to  his  salary  for  maljlng  a 
report  for  county  commissioners  of  their  financial  transactions  re- 
quired by  statute,  or  for  other  services  not  enumerated  in  statutes 
providing  for  extra  compensation.  Such  services  must  be  deemed 
to  be  gratuitous,  or  to  have  been  done  In  consideration  of  the  sal- 
ary attached  to  the  office.  (Jones  v.  Commissioners  of  Lucas  Co.. 
710.) 

15.  OFFICERS— CUSTODY  OF  PUBLIC  FUNDS.— STATE 
AND  COUNTY  TREASURERS  are  simply  custodians  of  public 
funds  coming  into  their  hands  by  virtue  of  their  office,  and  such 
funds  remain,  at  all  times,  public  moneys  while  In  their  official 
possession  or  In  the  hands  of  their  depositaries.  (State  v.  Foster, 
47.) 

16.  OFFICERS— OFFICIAL  BONDS— MISAPPLICATION  OF 
FUNDS  AFTER  SURETY'S  DEATH— LIABILITY  OF  HIS  ES- 
TATE.—The  estate  of  a  deceased  surety  upon  an  official  bond  is 
liable  for  any  misapplication  of  funds,  by  the  officer,  occurring  after 
the  surety's  death.    (Snyder  v.  State,  60.) 

17.  OFFICERS— OFFICIAL  BONDS— MISAPPLICATION  OF 
FUNDS  AFTER  SURETY'S  DEATH— LIABILITY  OF  HIS  ES- 
TATE.—If  a  testator  signs  an  official  bond  as  surety,  his  estate, 
after  his  decease,  is  liable  for  a  misapplication  of  funds  by  the 
officer,  although  It  Is  made  after  a  sole  executrix  and  legatee  has 
given  a  bond  to  pay  the  debts  of  the  testator.    (Snyder  v.  State,  60.) 

18.  OFFICERS— OFFICIAL  BONDS— CHANGE  OF  LAW— RE- 
LEASE OF  SURETIES.— A  change  In  the  law,  after  an  official 
bond  Is  given,  providing  for  a  different  kind  of  a  bond,  does  not 
release  the  sureties  on  the  former  bond  for  any  misapplication  of 
funds  occurring  after  such  change,  if  the  subject  matter  of  the 
action  is  not  affected  by  the  change.    (Snyder  v.  State,  60.) 

19.  OFFICERS  —  INCREASING  RESPONSIBILITIES  BY 
CHANGE  OF  LAW— RELEASE  OP  SURETIES.— Increasing  the 
responsibilities  of  a  public  officer,  in  matters  properly  pertaining 
to  his  office,  does  not  have  the  effect  of  discharging  the  sureties 
on  his  bond  from  liability.  Hence,  if  the  fees  of  his  office,  at  the 
time  he  is  elected,  are  his  compensation,  a  subsequent  law  requir- 
ing him  to  account  for  them  does  not  release  the  sureties  on  his 
official  bond  from  liability  for  the  officer's  failure  to  account  for 
money  deposited  with  him  in  his  official  capacity.  (Snyder  v.  State» 
60.) 
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20.  officers— breach  of  boxd— liabtlity  of  sure- 
TIES.—The  drawing  of  money  from  the  county  treasury  by  a 
county  ofticer  upon  his  own  official  warrant,  based  upon  an  illegal 
and  unauthorized  allowance  by  a  board  of  county  commissioners  of 
his  claim  for  fees  and  extra  compensation,  is  a  breach  of  his  offi- 
cial bond,  and  renders  his  sureties  liable  to  the  county  for  the 
amount  so  drawn.    (Jones  v.  Commissioners  of  Lucas  Co.,  710.) 

See  Counties;  Judgment,  8;  Quo  Warranto,  1. 

OIL  WELLS. 
See  Mines  and  Mining,  6,  7. 

OPTION. 
See  Mortgage,  2;  Negotiable  Instruments,  6. 

PARTITION. 

1.  PARTITION  BY  PAROL  made  between  cotenants  Is  valid  and 
conclusive  whether  made  horizontally  or  rerticaUy.  (By era  v.  By- 
ers,  7G5.) 

2.  PARTITION  BY  PAROI^PART  PERFORMANCE.— The  ex- 
ecution  of  a  parol  partition  requires  such  acts  of  the  parties  upon 
the  laud  as  show  a  part  performance  of  the  agreement  sufficient 
to  bring  it  within  the  equity  of  enforcement.    (Byers  v.  Byers,  765.) 

3.  PARTITION  BT  PAROI^PRESUMPTION.— A  parol  parti- 
tion of  coal  lands  between  cotenants  raises  the  presumption  that 
such  partition  included  the  whole  estate,  both  the  surface  and  the 
coal,  and  the  subsequent  occasional  taking  of  coal,  even  if  only  per- 
missive, by  a  cotenant,  who  claims  that  such  partition  extended 
only  to  the  surface,  does  not  prevent  the  partition  from  being  exe- 
cuted in  a  legal  sense,  iucludimg  the  coal  as  well  as  the  surface  of 
the  estate.  The  burden  of  proof  is  still  upon  him  to  prove  his  claim. 
(Byers  v.  Byers,  765.) 

4.  PARTITION  BY  PAROL— BURDEN  OF  PROOF.— If  co- 
tenants  have  made  a  parol  partition  of  coal  lands  and  one  of  them 
afterward  claims  that  such  partition  includes  both  the  surface  and 
the  coal,  while  the  other  claims  that  it  includes  only  the  surface  of 
the  land,  the  presumption  is  that  such  partition  includes  both  the 
surface  and  the  coal,  and  the  burden  of  proof  Is  upon  the  latter  to 
show  to  the  contrary.     (Byers  v.  Byers,  765.) 

5.  A  JUDGMENT  IN  PARTITION  does  not  ordinarily  settle 
questions  of  title,  unless  they  have  directly  been  put  in  issue  by 
the  pleadings,  nor  create  a  new  title,  nor  affect  after-acquired  ti- 
tles, but  simply  divides  the  premises  into  separate  shares  under 
the  titles  existing  at  the  time  of  the  partition.  Such  judgment  is, 
however,  as  conclusive  between  the  parties  upon  all  the  material 
issues  in  the  cause  which  the  court  was  called  upon  to  examine, 
and  which  under  the  pleadings  were  tried  and  determined,  as  are 
judgments  In  other  actions.    (FInley  v.  Cathcart,  292.) 

6.  PARTITION,  JUDGMENT  IN,  EFFECT  OF  BETWEEN 
THE  DEP'ENDANTS,  WHEN  ENTERED  UPON  DEFAULT.— If 
a  complaint  in  partition  correctly  states  the  title  of  the  plaintifiC 
and  avers,  as  to  the  balance  of  the  title,  that  it  belongs  to  certain 
defendants,  naming  the  shares  of  each,  and  the  failing  to  answer, 
partition  is  made  according  to  the  allegations  of  the  complaint,  it 
is  not  conclusive  as  between  the  defendants.  Either  of  them  re- 
mains at  liberty  to  prove,  in  a  subsequent  litigation,  that  before 
the  commencement  of  the  former  action,  he  acquired  the  title  of 
another  defendant,  though,  by  the  judgment  in  partition,  such  in- 
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terest  was  assigned  to  the  latter  to  hold  In  severalty.  There  be- 
ing no  issues  as  between  the  defendants,  any  judgment  which  the 
court  pronounced  purporting  to  settle  any  title  or  claim  between 
them  was,  to  that  extent,  coram  non  judlce,  and  therefore  void. 
(Finley  v.  Cathcart,  292.) 

PARTNERSHIP. 

1.  PARTNERSHIP.— A  JUDGMENT  AGAINST  A  RETIRING 
PARTNER  BECOMES  A  LIEN  ONLY  on  his  interest  in  the  Arm. 
If  it  is  insolvent,  that  interest  is  nothing  at  all.  (Adams  v.  Albert, 
675.) 

2.  PARTNERSHIP.— WHEN  A  RETIRING  PARTNER  PER- 
MITS HIS  PROPERTY  TO  BE  HELD  OUT  as  the  property  of  the 
firm,  and  as  forming  a  part  of  the  foundation  on  which  its  credit 
rests,  he  cannot  subsequently  successfully  resist  its  application  to 
the  firm  debts  when  necessary  to  their  satisfaction.  Nor  can  he 
assert,  as  against  the  creditors  of  the  firm,  a  claim  In  his  favor 
founded  upon  its  liability  for  the  property  so  left  in  its  possession, 
and  which  he  has  permitted  to  be  held  out  as  firm  assets.  (Adams 
V.  Albert,  675.) 

3.  PARTNERSHIP— PARTNER  RETIRING  AND  LEAVING 
HIS  INTEREST  IN  THE  BUSINESS.— When  a  retiring  partner 
permits  an  unliquidated  interest  to  be  continued  in  the  business  of 
the  firm,  such  interest  becomes  liable  for  the  partnership  debts  sub- 
sequently incurred,  as  well  as  for  prior  debts.  It  may  be  that  the 
newly  acquired  assets  which,  in  the  course  of  business,  false  the 
place  of  the  old,  are  subject  to  the  lien  of  a  new  debt  in  preference 
to  the  old,  and  that  the  old  debts  remaining  in  specie  are  subject 
to  the  old  in  preference  to  the  new  debts,  but,  with  this  qualifica- 
tion, the  rule  seems  to  be  well  settled  in  equity,  and  this  is  but 
another  way  of  saying  that  the  Interest  of  the  retiring  partner  still 
remains  at  the  risk  of  the  business.    (Adams  v.  Albert,  675.) 

4.  PARTNERSHIP— WHAT  DISPOSITION  OF  PROPERTY 
OF  IS  A  FRAUD  ON  FIRM  CREDITORS.— Every  act  of  partners 
which  is  destructive  of  the  right  of  the  firm  creditors  to  have  the 
partnership  assets  applied  to  the  satisfaction  of  their  demands,  and 
which,  as  a  result,  hinders,  delays,  and  interferes  with  the  asser- 
tion of  this  right,  is,  by  operation  of  law,  a  fraud  upon  them  if  the 
partnership  is  insolvent.  (Franklin  Sugar  etc.  Co.  v.  Henderson, 
524.) 

5.  PARTNERSHIP  —  TRANSFERS  IN  FRAUD  OF  CREDIT- 
ORS OF.— The  conversion  of  the  property  of  a  partnership  into  sep- 
arate property  of  its  members,  or  of  some  of  them,  when  It  Is  insol- 
vent, is  a  fraud  upon  the  firm  creditors.  (Franklin  Sugar  etc.  Co. 
V.  Henderson,  524.) 

6.  PARTNERSHIP— TRANSFER  BY  ONE  PARTNER  TO  THE 
OTHERS-WHEN  A  FRAUD  UPON  CREDITORS.— The  transfer 
by  one  member  of  an  insolvent  partnership  to  the  others  of  his  in- 
terest in  the  firm  must  be  treated  as  a  fraud  upon  the  firm  creditors, 
because,  if  permitted  to  operate  against  them,  it  deprives  them  of 
the  right  to  have  the  firm  property  applied  to  the  satisfaction  of  its 
liabilities.     (Franklin  Sugar  etc.  Co.  v.  Henderson,  524.) 

7.  INSOLVENCY— INFERENCE  OF  PRIOR  FROM  SUBSE- 
QUENT.—If  a  partner  transfers  all  his  interest  in  a  firm  to  his  co- 
partners, and  ten  days  later,  without  any  loss  being  shown  during 
that  time,  and  without  any  new  cause  other  than  the  demand  of  some 
of  the  old  firm  creditors  for  the  payment  of  their  debts,  the  new  firm 
collapses  and  is  found  insolvent,  the  presumption  arises  that  the  in- 
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•olvency  on  the  part  of  the  old  firm  existed  at  the  time  the  member 
withdrew.    (Franklin  Sugar  etc.  Co.  v.  Henderson,  524.) 

See  Assignment  for  Benefit  of  Creditors,  5;  Corporations,  11. 

PARTY-WALLS. 

1.  PARTY-WALLS— SPECIAL  AGREEMENT  AS  TO,  NOT  IN 
WRITING— WHEN  VALID.— If  one  of  the  owners  of  adjoining  and 
contiguous  lots,  fronting  upon  the  same  street,  builds  a  party-wall 
on  the  line  between  the  two  lots,  upon  the  other  owner's  express 
oral  promise  and  agreement  to  pay  one-half  the  value  thereof  upon 
its  use  by  him,  the  former  may,  without  reference  to  the  party -wall 
statute  requiring  special  agreements  about  such  walls  to  be  in 
writing,  recover  upon  the  promise,  as  at  common  law,  when  the  lat- 
ter uses  the  wall.    (Swift  v.  Calnan,  443.) 

2.  PARTY-WALLS  —  PAROL  CONTRACT  CONCERNING  — 
VALIDITY  OF.— If  a  contract  is  the  same,  in  fact,  as  that  which  the 
law  makes  for  the  parties,  it  is  not  void.  Hence,  If  a  contract  as  to 
a  party-wall  Is  not  different  from  that  which  the  law  makes,  It  Is 
not  void  because  it  is  in  parol,  although  the  party-wall  statute  re- 
quires special  agreements  about  such  walls  to  be  in  writing.  (Swift 
V.  Calnan,  443.) 

3.  PARTY-WALLS— STATUTE— CONSTITUTIONALITY  OF— 
TAKING  OF  PRIVATE  PROPERTY.— The  validity  of  a  party-wall 
statute  which  gives  a  lot-owner  the  right  to  build  a  wall  not  more 
than  eighteen  Inches  wide,  one-half  upon  the  land  of  his  neighbor, 
and  to  recover  from  the  latter  one-half  the  expense  thereof  when 
he  shall  use  the  wall,  is  not  free  from  doubt,  but,  as  it  Is  not  plainly 
unconstitutional,  in  contravening  provisions  with  reference  to  pri- 
vate property,  it  will  be  upheld  as  a  valid  exercise  of  the  police 
power,  and  as  resting  on  the  principle  that  equality  is  equity.  (Swift 
V.  Calnan,  443.) 

4.  PARTY-WALLS— STATUTE— CONSTITUTIONALITY  OF— 
LONG-CONTINUED  ACQUIESCENCE.— A  party-wall  statute  giv- 
ing a  lot-owner  the  right  to  build  a  wall  more  than  eighteen 
inches  wide,  one-half  upon  the  land  of  his  neighbor,  and  to  recover 
from  the  latter  one-half  the  expense  thereof  when  he  shall  use  the 
wall  does  not  so  plainly  violate  a  constitutional  provision  prohibit- 
ing private  property  to  be  taken  for  private  use  without  compen- 
sation, that  It  can  be  held  invalid  where  It  has  been  generally  ac- 
cepted and  recognized  as  valid  and  enforceable  for  more  than  forty 
years.    (Swift  v.  Calnan,  443.) 

See  Mechanics'  Lien,  6. 

PATENTS. 
See  Master  and  Servant,  2. 

PERPETUITIES. 
Bee  Definitions,  2;  Devise,  1-4L 

PETROLEUM  OIL. 
See  Mines  and  Mining. 

PHYSICIANS  AND  SURGEONS. 

1.  A  PHYSICIAN  AND  SURGEON  BY  TAKING  CHARGE  OP 
A  CASE  IMPLIEDLY  REPRESENTS  that  he  possesses,  and  the 
law  places  upon  him  the  duty  of  possessing  and  exercising,  that 
reasonable  degree  of  learning  and  skill  ordinarily  possessed  hj 
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physicians  and  surgeons  In  the  locality  where  he  practices,  and 
which  is  ordinarily  regarded  as  necessary  to  qualify  him  to  engage 
in  the  business  of  practicing  medicine  and  surgery.  (Pike  v.  Hon- 
singer,  655.) 

2.  A  PHYSICIAN  OR  SURGEON  DOES  NOT  GUARANTEE 
that  his  treatment  of  a  patient  shall  produce  a  good  result,  hut 
does  guarantee  that  he  will  use  the  slcill  and  learning  of  the  aver- 
age pliysician  or  surgeon,  and  will  exercise  reasonable  care,  and 
give  his  best  judgment,  in  an  effort  to  bring  about  a  good  result. 
(Pike  V.  Honsinger,  655.) 

3.  PHYSICIAN  AND  SURGEON,  DUTY  OP,  TO  WHAT  EX- 
TENDS.—The  duty  of  a  surgeon,  and  his  liability  for  not  exercis- 
ing reasonable  care,  extend  not  only  to  diagnosis  and  treatment, 
but  also  to  giving  all  proper  instructions  to  his  patient  in  relation 
to  conduct,  exercise,  and  the  use  of  an  injured  limb.  In  the  event 
of  his  being  called  to  treat  an  Injury  of  that  character.  (Pike  v. 
Honsinger,  655.) 

4.  A  PHYSICIAN  AND  SURGEON  IS  NOT  REQUIRED  TO 
POSSESS  THAT  EXTRAORDINARY  LEARNING  AND  SKILL 
which  belong  only  to  a  few  men  of  rare  attainments,  but  such  as 
is  possessed  by  the  average  member  of  the  medical  profession  in 
good  standing.  He  is,  however,  required  to  keep  abreast  of  the 
times,  and  his  departure  from  approved  methods  In  general  use, 
if  it  injures  his  patient,  renders  him  liable,  however  good  his  in- 
tentions may  have  been.    (Pike  v.  Honsinger,  655.) 

5.  PHYSICIANS  AND  SURGEONS  — ERRORS  OF  JUDG- 
MENT, LIABILITY  FOR.— The  rule  requiring  a  physician  and  sur- 
geon to  use  his  best  judgment  does  not  hold  him  answerable  for  a 
mere  error  of  judgment,  provided  he  does  what  he  thinks  best  after 
a  careful  examination.     (Pike  v.  Honsinger,  655.) 

6.  A  PHYSICIAN  AND  SURGEON  IS  LIABLE  TO  HIS  PA- 
TIENTS for  any  injury  resulting  from  want  of  the  knowledge  and 
skill  ordinarily  possessed  by  persons  of  his  profession  in  the  lo- 
cality, and  for  a  failure  to  use  his  best  judgment  or  to  exercise 
reasonable  care.    (Pike  v.  Honsinger,  665.) 

See  Trial,  12;  Wills,  14. 

PLEADING. 

1.  PLEADING— DEMURRER— ADMISSION  OF  FACTS.- An 
allegation  In  a  pleading  that  a  devise  was  intended  to  be  in  lieu 
of  dower  Is  a  mere  conclusion,  and  nothing  Is  admitted  by  a  de- 
murrer where  no  facts  are  stated  to  sustain  such  conclusion.  (Suth- 
erland V.  Sutherland.  477.) 

2.  PRACTICE  — ERROR  — JUDGMENT  ON  DEMURRER.— 
Where  a  statute  requires  proof  of  allegations,  judgment  on  de- 
murrer  without  proof  Is  erroneous.    (City  of  Tampa  v.  Kaunitz,  202.) 

3.  PRACTICE— AMENDED  PLEADING— WHEN  NEED  NOT 
BE  SERVED  ON  PARTIES  IN  DEFAULT.— If,  after  some  of  the 
defendants  have  been  In  default,  the  plaintiff  amends  his  complaint 
merely  to  the  extent  of  setting  out  the  indorsements  on  the  notes 
sued  upon,  showing  payments  thereon,  this  is  not  an  amendment 
In  matter  of  substance,  and  therefore  the  amended  complaint  need 
not  be  served  on  the  parties  whose  defaults  had  been  previously 
entered.    (Woodward  v.  Brown,  108.) 

4.  PLEADING— REFERENCE  TO  COURT  FILES.— For  the 
purpose  of  abbreviating  the  record,  portions  of  the  court  flies  may, 
by  specific  averment,  be  referred  to,  and  incorporated  In,  the  plead- 
ings; and  this  practice  Is  unobjectionabie  where  no  confusion  or 
other  harm  results.    (Sutherland  v.  Sutherland,  477.) 
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5.  PRACTICE.— If,  In  a  civil  action,  the  facts  are  admitted  or 
undisputed,  the  only  questions  for  decision  are  those  of  law.  (Hel- 
ena Nat.  Bank  v.  Rocky  Mountain  Tel.  Co.,  628.) 

6.  COMPLAINT— ACTION  FOR  DEBT— SUFFICIENCY.— An 
averment  of  the  delivery  of  a  certain  amount  of  wheat  of  a  certain 
value  by  plaintiff  to  defendant  is  not  a  sufficient  averment  to  sus- 
tain an  action  for  debt.    (Drudge  v.  Leiter,  359.) 

See  Negotiable  Instruments,  10, 

PLEDGE. 

1,  PLEDGES.- To  constitute  a  valid  pledge  there  must  be  an 
actual  or  symbolical  delivery  of  possession  of  the  thing  pledged, 
and  to  preserve  the  pledge  the  pledgee  must  retain  that  posses- 
sion. If  the  property  is  in  the  possession  of  a  warehouseman  who 
has  given  a  warehouse  receipt  therefor,  the  Indorsement  and  de- 
llveiy  of  that  receipt  is  equivalent  to  the  delivery  of  the  property 
described  therein.    (Franklin  Nat.  Bank  r.  Whitehead,  302.) 

2.  PLEDGE,  DELIVERY  NOT  SUFFICIENT  TO  SUPPORT. 
The  setting  apart  of  property  for  the  benefit  of  a  pledgee  Is  not 
a  sufficient  delivery  to  support  the  pledge,  where  he  had  no  knowl- 
edge of  such  setting  apart,  and  never  took  possession  of  the  prop- 
erty.   (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

See  Chattel  Mortgage;  Powers,  2. 

POWERS. 

1.  POWERS  OF  ATTORNEY  —  CONSTRUCTION  OF.— Th« 
words  "sell  and  convey,"  when  employed  in  a  power  of  attorney, 
do  not  Include  authority  to  mortgage  or  otherwise  dispose  of  the 
property  than  by  a  sale  and  conveyance.  (Hawxhurst  v.  Rathgeb, 
142.) 

2.  POWER  OF  ATTORNEY— WHEN  DOES  NOT  AUTHOR- 
IZE A  PLEDGE.— A  power  of  attorney  authorizing  the  sale,  trans- 
fer, or  release  of  certain  mortgages  and  the  indorsement  and  trans- 
fer of  notes  secured  thereby,  and  the  receiving  payment  of  such 
notes  and  the  giving  of  acquittances  therefor,  does  not  authorize 
the  borrowing  of  money  or  the  pledging  of  the  notes  or  mortgages 
for  any  purpose.    (Hawxhurst  v.  Rathgeb,  142.) 

See  Judgment,  3,  4. 

PREFERENCE  OF  CREDITORS. 
See  Corporations,  7,  8;  Debtor  and  Creditor,  %  % 

PRESCRIPTION. 
See  Adverse  Possession,  4. 

PRESUMPTIONS. 
Bee  Devise,  5;  Judgment,  6;  Negligence,  2;  Partition,  & 

PROCESS. 

1.  SUMMONS— SIGNATURE  OF  CLERK.— A  statute  providing 
that  summons  must  be  "signed  by  the  clerk  and  Issued  under  th« 
seal  of  the  court"  Is  mandatory,  and  to  render  a  summons  valid, 
it  must  be  signed  by  the  clerk.  His  signature  Is  a  matter  of  sub- 
stance and  a  fundamental  part  of  the  summons.  (Sharman  r.  Huot. 
645.) 

2.  WRITS— AMENDMENT  OF.—A  void  jurisdictional  writ  or 
process  cannot  be  amended.    (Sharman  v.  Huot,  610.) 

AM.  St.  Rbp.,  Vol.  LXIII.-6a 
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3.  PRACTICE.— In  an  affidavit  for  the  service  of  summons  !t 
to  not  necessary  to  state  that  the  sheriff  has  returned  the  summons. 
It  is  sufficient  that  the  affidavit  gives  the  names  of  the  defendants 
and  the  names  of  the  states  in  vphich  each  resides,  and  refers  to 
the  verified  complaint  and  malces  it  a  part  of  the  affidavit.  (Wood- 
ward V.  Brown,  108.) 

4.  PRACTICE— AFFIDAVIT  OF  THE  PUBLICATION  OF 
SUMMONS,  WHO  MAY  MAKE.— An  affidavit  of  the  publication  of 
summons  sworn  to  by  the  publisher  and  proprietor  of  a  newspaper 
eatisfies  the  statute  requiring  it  to  be  sworn  to  by  the  printer  or 
his  foreman  or  principal  clerk.     (Woodward  v.  Brown,  108.) 

5.  PRACTICE.— An  affidavit  of  the  publication  of  summons, 
stating  that  the  paper  designated  therein  is  a  daily  and  weekly 
newspaper,  that  the  summons  has  been  published  weekly  in  such 
newspaper,  commencing  on  the  seventeenth  day  of  March  and  end- 
ing on  the  twenty-sixth  day  of  July  in  each  and  every  weekly 
issue  of  such  newspaper  published  during  such  period  of  time, 
being  the  weekly  issues  thereof,  sufficiently  shows  that  the  sum- 
mons was  published  in  the  weekly  editions  of  the  paper  consecu- 
tively for  the  period  of  more  than  two  months.  (Woodward  v. 
Brown.  108.) 

See  Corporations,  14;  Executors  and  Administrators,  4,  5;  Marriage 
and  Divorce,  8. 

PUBLIC  CONTRACTS. 
See  Municipal  Corporations,  1. 

QUO  WARRANTO. 

1.  OFFICERS— QUO  WARRANTO.— It  Is  only  the  Incumbent 
of  a  public  office  whose  rights  can  be  challenged  In  a  proceeding  In 
quo  warranto.    (State  v.  Jennings,  723.) 

2.  QUO  WARRANTO  —  PLEADING  MUST  NEGATIVE  AN 
EXCEPTION.— In  a  proceeding  to  oust  an  officer  under  the  state 
on  the  ground  that  he  holds  a  lucrative  office  under  the  United 
States,  If  the  constitution  provides  that  such  office  shall  not  be 
deemed  lucrative  unless  the  salary  exceeds  ninety  dollars  per  year, 
the  Information  must  show  that  the  office  in  question  does  not 
come  within  the  exception.    (Bishop  v.  State,  279.) 

See  Offices,  2. 

RAILROAD  COMPANIES. 

1.  BATLROADS— CONSTRUCTION  OF  STATUTE— EFFECT 
OF  SCHEDULED  RATES  FIXED  BY  COMMISSIONERS.— The 
schedule  of  rates  fixed  by  the  railroad  commissioners  under  the 
Iowa  statute,  which  provides  that  such  schedules  shall,  In  all  suits 
brought  against  railroad  corporations  in  that  state,  and  which,  in- 
volve the  reasonableness  of  transportation  charges  on  freight,  be 
deemed,  in  all  courts  of  the  state,  as  prima  facie  evidence  that  the 
rates  therein  fixed  are  reasonable  and  just  maximum  rates.  Is  not 
conclusive  as  to  either  shipper  or  carrier,  concerning  the  question 
Involved,  but  Is  merely  prima  facie  evidence  that  such  rates  are 
reasonable.  Hence,  a  shipper  may  recover  triple  damages,  author- 
ized by  the  statute,  as  for  an  overcharge,  where  the  charges  are,  In 
fact,  unreasonable,  although  the  rates  charged  are  no  more  than 
those  fixed  by  the  commissioners'  schedule.  (Barris  v.  Chicago  etc. 
Ry.  Co.,  449.) 

2.  STREET  RAILWAYS  — LIABILITY  FOR  INJURING.— A 
motorman  in  charge  of  an  electric  street  railway  car  Is  not  guilt/ 
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of  negligence  In  not  stopping  It  when  children  are  mnning  across 
the  track,  if  their  position  is  such  that  they  can  safely  cross,  unless 
one  of  them  falls  or  meets  with  some  other  unexpected  accident. 
In  the  case  of  one  of  them  falling,  it  Is  not  until  such  fall  that  It 
becomes  the  duty  of  the  motorman  to  stop  the  car.  (Stabenau  v. 
Atlantic  Ave.  R.  R.  Co.,  698.) 

3.  NEGLIGENCE— ERROR  IN  EXERCISE  OF  JUDGMENT.— 
Where,  in  the  event  of  a  child  falling  on  the  track  In  front  of  an 
approaching  street  railway  car,  the  motorman  may  use  either  the 
brake  or  a  particular  appliance  to  govern  the  electric  motor  power, 
and  it  is  impossible  to  say  which  would  be  the  more  effective  under 
the  circumstances,  the  motorman  cannot  be  adjudged  guilty  of  neg- 
ligence for  using  the  one  in  preference  to  the  other.  His  employers 
are  not  responsible  for  an  error  in  the  exercise  of  his  judgment. 
(Stabenau  v.  Atlantic  K.  R.  Co.,  698.) 

RAPE. 

1.  RAPE— COERCION  WITHOUT  FORCE,— If  by  an  array  of 
physical  force,  without  laying  hands  on  a  woman,  a  man  so  over- 
powers her  that  she  dare  not  resist,  her  consent  is  void  and  his 
carnal  intercourse  is  rape.    (Doyle  v.  State,  159.) 

2.  RAPE— CONVICTION  ON  UNCORROBORATED  TESTI- 
MONY OF  PROSECUTRIX.— The  jury  may  convict  the  accused  of 
rape  on  the  uncorroborated  testimony  of  the  prosecutrix.  (Doyle  v. 
State,  159.) 

3.  RAPE— EVIDENCE  OF  PROSECUTRIX.— It  is  error  to  in- 
struct the  jury  In  prosecutions  for  rape  that  the  evidence  of  the 
prosecutrix  must  be  received  with  more  than  ordinary  doubt  and 
suspicion.    (Doyle  v.  State,  159.) 

4.  RAPE— INSTRUCTION  CONTAINING  MATTER  OF  AR- 
GUMENT.—It  is  not  a  rule  of  law  that  the  jury  must  view  rape 
as  a  most  heinous  offense  calculated  to  create  prejudice  against  the 
accused,  nor  that  rape  is,  as  a  matter  of  law,  an  accusation  easy 
to  make  and  hard  to  be  defended  by  the  accused.  This  is  matter  of 
argument  but  not  of  instruction.     (Doyle  v.  State,  159.) 

5.  RAPE.— INSTRUCTION  as  to  the  condition  of  prosecutrix 
at  time  of  rape  is  a  charge  on  the  weight  of  evidence  and  erroneous. 
This  is  matter  for  the  jiury  to  determine  from  the  evidence.  (Doyle 
V.  State,  159.)       

REAL  PROPERTY. 

Bee  Mines  and  Mining,  4,  5;  Negligence,  8. 

REASONABLE  DOUBT. 
See  Instructions,  1. 

RECEIVERS. 

1.  CORPORATIONS,  RECEIVERS,  APPOINTMENT  OF.— A 
receiver  of  a  corporation  may  be  appointed  at  the  instance  of  one 
who  brings  himself  within  the  provisions  of  section  2903  of  the  Civil 
Code  of  Iowa,  declaring  that  a  receiver  may  be  appointed  on  the 
petition  of  either  party  to  a  civil  action  or  proceeding,  who  shows 
he  has  a  probable  right  to,  or  an  interest  in,  any  property  which 
is  the  subject  of  the  controversy,  and  that  such  property  or  its 
rents  or  profits  are  in  danger  of  being  lost  or  fatally  injured  or  im- 
paired, if  the  court  is  satisfied  that  the  Interest  of  one  or  both 
parties  will  be  thereby  promoted,  and  the  substantial  rights  of 
neither  unduly  infringed.    (Wallace  v.  Pierce-Wallace  Pub.  Co.,  389.) 
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2.  a  receiver  of  an  insolvent  corporation  rep- 
resents its  creditors  as  well  as  its  stockhold- 
ERS, and  holds  the  property  for  the  benefit  of  both.  He  is  a 
trustee  for  both,  and  a  trustee  for  the  creditors  may  maintain  and 
defend  actions  which  the  corporation  could  not,  and  hence  may 
avoid  a  mortgage  or  assignment  of  goods  on  any  ground  open  to 
the  creditors  of  the  corporation.  (Franklin  Nat.  Bank  v.  White- 
head, 302.) 

3.  CORPORATIONS,  TRUST  FUNDS.— When  a  court  takes 
possession  of  the  property  of  an  insolvent  coi-poration  for  admin- 
istration and  appoints  a  receiver,  such  property  becomes  a  trust 
fund  for  the  payment  of  Its  debts.  (Franklin  Nat.  Bank  v.  White- 
head, 302.) 

4.  RECEIVERS— INTEREST  OF  THE  TRUST.— The  court  will 
look  rather  to  the  interest  of  the  trust  than  to  that  of  the  con- 
tractor.   (Brunner  v.  Central  Glass  Co.,  339.) 

5.  RECEIVER,  INTERFERENCE  WITH.— When  a  receiver 
has  purchased,  but  has  not  paid  for,  nor  taken  possession  of,  per- 
sonal property,  the  vendor,  in  reselling  it,  cannot  be  regarded  as  in 
contempt  of  court  nor  as  Interfering  with  the  possession  of  the  re- 
ceiver.   (Moore  V.  Potter,  692.) 

6.  RECEIVERS.— PARTIES  DEALING  WITH  RECEIVERS 
MUST  KNOW  THEIR  LIMITED  POWERS  and  that  they  are  sub- 
ject to  the  power  creating  them.  (Brunner  v.  Central  Glass  Co., 
339.) 

7.  RECEIVERS  OF  INSOLVENT  CORPORATIONS  MAY 
RESIST  MORTGAGES  AND  ASSIGNMENTS  void  because  not 
acknowledged,  recorded,  nor  accompanied  by  a  delivery  of  the  prop- 
erty mortgaged  or  assigned.  (Franklin  Nat.  Bank  v.  Whitehead, 
302.) 

8.  JUDICIAL  SALES.— A  RECEIVER  CANNOT  BE  APPOINT- 
ED TO  COLLECT  THE  RENTS  AND  PROFITS  of  land  which 
has  been  sold  at  a  judicial  sale  during  the  time  while  the  effect 
of  the  order  conflrmiilg  the  sale  is  suspended  by  an  appeal  there- 
from.   (Pearson  r.  Gillenwaters,  844.) 

9.  CORPORATIONS.— WHEN  A  COURT  APPOINTS  A  RE- 
CEIVER OF  A  CORPORATION  ON  ACCOUNT  OP  DISSENSIONS 
In  the  governing  body  It  will  Interfere  for  a  limited  time  only,  and 
to  as  small  an  extent  as  possible.  (Wallace  v.  Pierce- Wallace  Pub. 
Co.,  389.) 

10.  A  RECEIVER  WILL  NOT  BE  APPOINTED  of  a  corporation 
on  account  of  disputes  among  its  stockholders  or  the  members  of 
Its  board  of  directors  or  governing  body,  where  the  disagreement 
between  Its  oflBcers  Is  not  such  as  to  render  it  Impossible  to  carry 
on  the  business  for  which  it  was  organized.  (Wallace  v.  Pierce- 
Wallace  Pub.  Co.,  389.) 

11.  CORPORATIONS,  RECEIVERS.— A  STOCKHOLDER  WHO 
IS  A  CREDITOR  OF  A  CORPORATION  has  no  right,  on  that 
ground,  to  have  a  receiver  appointed  where  it  Is  solvent  and  able 
to  meet  its  obligations.    (Wallace  v.  Pierce-Wallace  Pub.  Co.,  389.) 

12.  A  RECEIVER  OF  A  CORPORATION  WILL  NOT  BE  AP- 
POINTED on  the  ground  that  it  has  but  two  stockholders  owning 
an  equal  number  of  shares  of  stock,  and  owns  stock  In  another 
corporation,  respecting  the  management  of  which  there  Is  such  dis- 
agreement between  the  stockholders  in  the  first-named  corporation 
that  they  cannot  agree  In  any  measures  for  the  voting  of  such 
stock,  or  for  the  management  of  the  second  corporation,  nor  will 
a  receiver  be  appointed  of  such  stock  alone.  (Wallace  v.  Pierce- 
Wallace  Pub.  Co.,  389.) 
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13.  receivers,     creditors'     right     to     contest 

CLAIMS  AFTER  THE  APPOINTMENT  OP.— Where  a  receiver 
has  been  appointed  of  the  property  of  an  insolvent  corporation,  a 
general  creditor  having  a  lien  thereon,  has  a  right  to  intervene  and 
contest  the  validity  and  priority  of  other  claims  or  asserted  hens. 
(Franklin  Nat.  Banlt  v.  Whitehead,  302.) 

14.  RECEIVERS— CORPORATION'S  LIABILITY  ON  RECEIV- 
ER'S CONTRACTS.— As  a  general  rule,  corporations  are  not  sub- 
ject to  obligations  or  liabilities  incurred  by  a  receiver  in  charge 
of  the  corporate  property.    (Brunner  v.  Central  Glass  Co.,  339.) 

15.  RECEIVERS'  ENFORCEMENT  OF  CONTRACTS  BY.— The 
court  will  not  allovr  a  contractor  to  sufTer  loss  for  a  contract  made 
by  receivers,  but  may  refuse  to  direct  its  enforcement.  (Brunner 
V.  Central  Glass  Co.,  339.) 

16.  RECEIVERS— ACTION  ON  BREACH  OF  CONTRACT— AL- 
LOWANCE OF  CLAIM— DISCRETION  OF  COURT.— When  a  trial 
court  is  invested  with  the  discretion  of  allowing  or  disallowing  a 
claim,  in  an  action  for  a  breach  of  contract  of  a  receiver,  it  is  not 
an  abuse  of  discretion  for  the  court  to  disallow  a  claim  for  more 
material  than  could  be  used  in  a  certain  time,  and  where  the  con- 
tract price  was  greater  than  the  marliet  price.  (Brunner  v.  Central 
Glass  Co.,  339.) 

17.  RECEIVER— DISCHARGE  OF— LIABILITY  OP  PROP- 
ERTY  FOR  DEBT.— The  part  of  an  order  discharging  a  receiver, 
maliing  the  property  liable  for  the  receiver's  debts,  applies  to  such 
debts  only  as  could  be  legally  enforced.  (Brunner  v.  Central  Glass 
Co.,  339.) 

18.  RECEIVER  AND  VENDOR,  RIGHT  TO  RESELL  PROP- 
ERTY TO  ASCERTAIN  DAMAGES.— If  a  receiver  purchases  per- 
sonal property,  but  fails  to  make  payment  therefor,  the  vendor 
may,  as  in  the  case  of  a  sale  to  a  private  person,  resell  the  prop- 
erty for  the  best  price  he  can  obtain,  for  the  purix)se  of  ascertaining 
his  damages,  and  without  first  applying  to  the  court  for  permission 
to  make  such  sale.    (Moore  v.  Potter,  692.) 

RES  JUDICATA. 
See  Judgment. 

RESTRAINT  OF  TRADE. 
See  Contracts,  4-6. 

RIPARIAN  RIGHTS. 
See  Waters  and  Watercourses. 

SALES. 

1.  A  VENDOR  OF  PERSONAL  PROPERTY,  when  the  vendee 
declines  to  take  and  pay  for  it,  ordinarily  has  the  choice  of  any  of 
three  methods  of  indemnifying  himself  against  loss:  1.  He  mav 
store  or  retain  the  property  for  the  vendee  and  sue  him  for  the  en- 
tire price;  2.  He  may  sell  the  property  and  recover  the  difference 
between  the  contract  price  and  the  price  obtained  on  the  resale; 
or  3.  He  may  keep  the  property  as  his  own  and  recover  the  differ- 
ence between  the  market  value  at  the  time  and  place  of  delivery 
and  the  contract  price.    (Moore  v.  Potter,  692.) 

2.  SALES— FRAUDS  OF  THIRD  PERSON.— One  Induced  to 
purchase  property  by  misrepresentations  made  by  third  persons 
other  than  the  vendor,  and  for  whose  acts  the  vendor  is  not  re- 
sponsible, Is  bound  by  his  purchase,  and  cannot  avoid  notes  given 
by  him  for  the  purchase  price.    (Bank  v.  Looney,  830.) 
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8.  SAI.E— TENDOR,  WHETHER  ACTS  AS  AGENT  OF  THE 
VENDEE  IN  MAKING  A  RESALE.— Though  It  has  sometimes 
been  said  that  a  vendor,  in  making  a  resale  of  the  property  when 
the  vendee  does  not  talje  and  pay  for  it,  acts  as  agent  for  the  latter, 
this  does  not  accurately  describe  their  relations.  The  vendor  is 
really  acting  for  himself  in  disposing  of  the  property  for  the  pur- 
pose of  ascertaining  the  actual  damages  he  may  sustain.  He  owes 
to  the  vendee,  in  making  this  sale,  duties  which,  in  some  respect, 
resemble  those  of  an  agent  in  so  far  as  he  is  required  to  exercise 
the  same  good  faith  which  would  be  required  of  him  as  agent,  in 
obtaining  the  best  price,  and  in  following  any  proper  instructions 
which  the  vendee  may  give  as  to  the  time  and  manner  In  which  the 
sale  shall  be  made.    (Moore  v.  Potter,  692.) 

See  Receivers,  5,  18. 

SCHOLARSHIP. 
See  Execution,  6. 

SHERIFFS. 
Bee  Attachment,  2,  4;  Execution;  Mortgage,  18. 

SHORTHAND   NOTES. 
See  Appeal,  6,  7. 

SLANDER. 

1.  SLANDERr-WORDS  ACTIONABLE  PER  SE.— To  say  of  the 
plaintiff  that  he  swore  to  a  lie  before  the  aldermen  is  actionable 
per  se.    (McGaw  v.  Hamilton,  786.) 

2.  SLANDER  BY  REMARKS  BEFORE  A  LEGISLATIVE 
BODY.— A  member  of  a  legislative  body  who,  upon  a  judgment  in 
favor  of  the  plaintiff  being  referred  to,  without  any  motion  being 
made  respecting  it,  says  the  plaintiff  swore  to  a  lie  in  the  course 
of  the  trial  which  resulted  in  the  judgment,  is  liable  for  slander. 
The  remark,  under  the  circumstances,  is  not  privileged,  or  at  all 
events,  It  should  be  left  to  the  jury  to  determine  whether  the  utter- 
ance was  malicious,  wanton,  and  designed  to  injure  plaintiff  under 
the  color  of  a  privileged  communication.  (McGaw  v.  Hamilton, 
786.) 

3.  SLANDER— PRIVILEGED  COMMUNICATIONS  OR  RE- 
MARKS IN  THE  LEGISLATIVE  BODY,  WHAT  ARE.— A  mem- 
ber of  a  legislative  body  cannot  take  advantage  of  his  official  posi- 
tion to  give  expression  to  private  slanders  against  others  and  then 
claim  that  his  words  were  privileged.    (McGaw  v.  Hamilton,  786.) 

4.  SLANDER— PRIVILEGED  COMMUNICATION,  WHAT  IS 
NOT.— A  communication  to  be  privileged  must  be  made  upon  a 
proper  occasion  from  a  proper  motive,  and  must  be  based  upon  a 
reasonable  and  proper  cause.    (McGaw  v.  Hamilton,  786.) 

5.  SLANDER— WORDS  NOT  ACTIONABLE  PER  SE— COL- 
LOQUIUM—INNUENDO.— The  words  "I  know  Sheets  took  wheat 
that  did  not  belong  to  him"  are  not  actionable  per  se,  but  are  suffix 
cient  where  there  is  a  colloquium  and  innuendo  averring  that  appel- 
lee was  guilty  of  larceny,  and  that  parties  so  understood  appellant 
to  mean.    (Hlnesley  y.  Sheets,  856.) 

SPIRITUALISM. 
See  Wills,  8,  9. 
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STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STATUTES. 

1.  STATUTES  ADOPTED  FROM  ANOTHER  STATE— CON- 
STRUCTION.—If  a  statute  of  one  state  is  adopted  by  another,  the 
construction  put  upon  tlie  statute  in  the  former  will  be  adopted  In 
the  latter.    (Cowhick  v.  Shingle,  17.) 

2.  STATUTES— CONSTRUCTION  OF,  WHEN  TAKEN  FROM 
ANOTHER  STATE —Although  the  construction  put  upon  statutes 
by  the  courts  of  the  state  from  which  they  are  borrowed  is  entitled 
to  respectful  consideration,  yet  such  construction  is  not  permitteti 
to  prevail  when  not  in  harmony  with  the  spirit  and  policy  of  the 
legislation  and  decisions  of  the  borrowing  state.  (Oleson  v.  Wilson, 
639.) 

3.  STATUTES  —  REPEAIv— NO  SAVING  CLAUSE  —  EFFECT 
OF.— It  is  a  general  rule  that,  after  a  statute  is  repealed,  without 
a  saving  clause,  the  former  repealed  statute,  in  regard  to  its  oper- 
ative effect,  is  considered  as  if  it  had  never  existed,  except  as  to 
matters  and  transactions  past  and  closed.    (Mahoney  v.  State,  64.) 

4.  STATUTES  — REPEAL  — NO  SAVING  CLAUSE— EFFECT 
OF,  AS  TO  PENDING  PROSECUTION.— If  a  statute  repealing  a 
former  act  does  not  contain  a  substantial  re-enactment  of  the  pro- 
visions of  the  old  act,  so  that  a  suit  or  prosecution  brought  under 
the  old  statute  may  be  finished  under  the  new  act,  and  such  repeal 
talies  place  before  the  final  action  of  the  appellate  court,  pending 
proceedings  in  error  therein  from  a  judgment  of  conviction,  the 
prosecution  must  be  dismissed,  or  the  judgment  reversed.  (Ma- 
honey V.  State,  64.) 

5.  STATUTES— RJSPEAL^NO  SAVING  CLAUSE— EFFECT 
OF,  AS  TO  PENDING  PROSBCUTION.-If  a  statute  permitting 
scabby  sheep  to  be  removed  from  point  to  point,  with  the  permis- 
sion of  the  sheep  inspector,  or  without  it,  to  a  dipping  corral,  with 
the  written  consent  of  all  sheep  owners  along  the  route,  is  repealed, 
witliout  any  re-enactment  of  the  provisions  of  the  old  statute,  and 
without  any  clause  saving  prosecutions  under  the  former  act,  by  a 
statute  which  permits  no  removal  of  diseased  sheep  at  all,  except 
upon  the  permission  of  the  sheep  inspector,  and  then  only  for  the 
purpose  of  treatment  for  the  disease,  a  new  and  distinct  offense 
is  created,  the  old  statute  is  no  longer  in  force,  and,  if  such  repeal 
takes  place  while  a  proceediug  in  error  to  reverse  a  judgment  of 
conviction  under  the  former  act  is  pending  before  the  appellate 
court,  the  judgment  will,  on  motion,  be  set  aside,  and  the  defend- 
ant dicharged.    (Mahoney  v.  State,  64.) 

6.  STATUTES— CONSTRUCTION— INVALID  PROVISIONS.— 
To  arrive  at  the  correct  interpretation  of  an  act  claimed  to  be  un- 
constitutional, the  invalid  portions  of  the  act  may  be  considered  in 
construing  its  other  provisions  which  are  confessedly  good.  (Swift 
V.  Calnan,  443.) 

See  Attachment,  1;  Contracts,  1;  Equity,  2;  Insurance,  1;  Judgment, 
4;  Mechanic's  Lien,  1;  Officers,  8;  Party-walls;  Railroad  Com- 
panies, 1. 

STOCKHOLDERS. 

See  Banks  and  Banking,  26,  27;  Husband  and  Wife,  8. 

SUNDAY. 
See  Judgment,  2. 
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SUPERSTITIOUS  USES. 
See  Charities,  3. 

SURETYSHIP. 

1.  PRINCIPAL  AND  SURETY— ABSENCE  OF  SIGNATURE 
BY  PRINCIPAL.— Tlie  mere  fact  tliat  the  surety  alone  signed  a 
note  does  not  release  him.    (Fassnacht  v.  Emsing  Gagen  Co.,  322.) 

2.  PRINCIPAL  AND  SURETY— CONCEALMENT  OF  FACTS 
BY  PAYEE— FRAUD.— If  the  surety  signed  as  security,  not  know- 
ing the  exact  amount,  but  supposing  it  was  for  the  purchase  price 
of  certain  goods,  and  the  payee  knew  this  to  be  the  belief  of  the 
surety,  but  also  knew  that  the  amount  included  a  pre-existing  debt, 
bis  failure  to  inform  the  surety  was  in  law  a  fraud  that  would  re- 
lease the  surety  from  the  entire  contract  (Fassnacht  v.  Emsing 
Gagen  Co.,  322.) 

3.  PRINCIPAL  AND  SURETY  —  INSTRUCTION  AS  TO 
FACTS.— It  is  error  for  the  court  to  instruct  the  jury  that  the  note 
In  case  "is  a  perfect  note  on  its  face,  that  it  is  a  strong  inference 
that  the  party  signing  the  same  did  so  as  principal,  and  not  other- 
wise."   (Fassnacht  v.  Emsing  Gagen  Co.,  322.) 

-See  Officers,  16-20. 

SURVIVORSHIP. 
See  Executors  and  Administrators,  4. 

TAXES. 

1.  TAXATION— ASSESSMENT,  WHO  MAY  MAKE.— It  Is  es- 
sential to  the  validity  of  a  tax  that  the  assessment  be  made  by  the 
officer  authorized  by  law  to  make  it.  He  must  be  either  an  officer 
de  jure  or  de  facto.    (City  of  Tampa  v.  Kaunitz,  202.) 

2.  ASSESSMENT— ILLEGAL  ACT— FRAUD— GOOD  FAITH. 
An  Illegal  act  done  with  a  fraudulent  purpose  avoids  an  assessment. 
An  illegal  act  committed  in  good  faith  will  not  avoid  an  assess- 
ment. A  legal  assessment  with  an  improper  motive  is  not  an  as- 
sessment unlawfully  made.    (City  of  Tampa  v.  Kaunitz,  202.) 

3.  TAXES— SPECIAL  ASSESSMENT  AND  ORDINARY  TAX- 
DISTINCTION.— A  special  assessment  for  a  local  and  permanent 
Improvement,  such  as  the  construction  of  a  large  ditch  for  drain- 
age purposes,  though  levied  through  the  exercise  of  the  taxing 
power,  is  not  regarded  as  an  annual  or  ordinary  tax,  but  as  an 
equivalent  for  benefits  in  the  increased  value  of  the  property. 
(Huston  V.  Tribbetts,  2<5.) 

4.  TAX  TITLE,  WHO  MAY  NOT  ACQUIRE  AND  ASSERT.— 
Where  land  is  devised  to  A  for  life  with  remainder  to  B  for  life,  and 
after  B's  death,  the  property  to  go  to  his  heirs,  and  B  accepts  the  de- 
vise, he  cannot,  by  purchasing  the  property  at  a  tax  sale  during  the 
life  of  A,  acquire  any  title  which  he  can  assert  for  the  purpose  of 
cutting  off  the  interest  of  his  heirs  as  remaindermen.  It  would  be 
otherwise  if  he  never  accepted  the  devise.    (Defreese  v.  Lake,  584.) 

See  Estates,  3-5;  Interstate  Commerce,  1;  Mortgage,  18;  Municipal 
Corporations,  10. 

TAX   SALE. 
See  Devise,   6. 

TAX  TITLE. 
See  Taxes,  4. 
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TELEPHONE  MESSAGE. 
See  Evidence,  4. 

TRIAL. 

1.  .TURY  TRIAL— A  COURT  IS  NOT  BOUND  TO  SUBMIT  TO 
THE  .TURY  MATTERS  which,  if  established,  would  constitute  no 
legal  defense  to  a  recovery,  or  as  to  which  there  was  no  evidence. 
((Jerman  Sav.  Bank  v.  Citizens'  Nat.  Banli,  399.) 

2.  .JURY  TRIAL— A  COURT  MAY  PROPERLY  REFUSE  TO 
SUBMIT  to  a  jury  interrogatories  which,  however  answered,  could 
not  have  controlled  or  changed  the  verdict,  or  have  resulted  in  a 
liudiug  necessarily  determiuative  of  the  cause.  (German  Sav.  Bank 
V.  Citizens'  Nat.  Bank,  399.) 

3.  .JURY  TRIAI^COERCING  A  VERDICT.— Though,  after  the 
jurors  have  been  out  some  twenty-two  hours,  the  judge  tells  them 
that  the  cause  was  submitted  to  them  for  decision  and  not  for 
disagreement,  and  that  he  will  give  them  a  further  trial,  he  can- 
not be  regarded  as  having  coerced  a  verdict.  (German  Sav.  Bank 
V.  Citizens'  Nat.  Bank,  399.) 

4.  TRIAL,  CHANG1E  OF  PLACE  OF  BECAUSE  OF  LOCAL 
PRE,TirDICE.— Under  the  statutes  of  Iowa,  a  change  of  the  place 
of  trial  because  of  local  prejudice  must  be  applied  for  before  any 
continuance  has  been  granted  for  any  cause,  unless  the  applicant 
was  ignorant  of  such  local  prejudice  at  the  time  of  the  prior  grant- 
ing of  the  continuances.  (German  Sav.  Bank  v.  Citizens'  Nat.  Bank, 
399.) 

5.  TRIAI^CRIMTNAL  CASES— CONTINUANCE  TO  PRO- 
CURE WITNESS— CONSTITUTIONAL  LAW.— It  is  error  to  refuse 
to  grant  a  proper  application  for  a  continuance  of  a  criminal  case 
to  procure  the  presence  of  a  material  witness  for  the  accused,  un- 
der a  constitutional  guaranty  to  persons  prosecuted  for  crime,  of 
the  right  to  have  compulsory  process  to  compel  the  attendance  of 
witnesses  in  their  behalf.     (State  v.  Williams,  869.) 

6.  APPELLATE  PRACTICE— CRIMINAL  TRIALS.— The  fail- 
ure of  an  appellant  in  a  criminal  case,  who  Is  In  jail,  to  file  his 
brief  within  the  required  time  may  be  excused,  and  is  not  ground 
to  dismiss  his  appeal,  when  his  counsel  has  removed  from  the  state 
and  he  files  his  brief  as  soon  as  he  learns  that  it  has  not  been 
filed.    (State  v.  Williams,  869.) 

7.  TRIAI^CRIMINAL  CASES— COMPELLING  WITNESS  TO 
APPEAR  IN  MANACLES.— It  is  error  to  require  a  witness  for  a 
person  accused  of  crime  to  appear  In  court  in  manacles  during  the 
trial,  although  such  witness,  charged  with  the  crime  jointly  with 
the  accused,  has  been  convicted  upon  a  separate  trial.  (State  r. 
Williams.  869.) 

8.  TRIAI^CRTMINAL  CASP^S— RIGHT  OF  ACCUSED  TO  AP- 
PEAR WITHOUT  MANACLES.— Unless  some  Impelling  necessity 
demands  the  restraint  of  a  person  accused  of  crime  to  secure  the 
safety  of  others  and  his  own  custody,  the  act  of  compelling  him  to 
appear  In  manacles  during  his  trial  is  not  only  a  violation  of  the 
common  law,  but  also  a  violation  of  a  constitutional  guaranty  that 
"the  accused  shall  have  the  right  to  appear  and  defend  In  person." 
(State  V.  Williams,  809.) 

9.  TRIAL— OB.TECTION  TO  INCOMPETENT  WITNESS.— If  a 
witness  Is  made,  by  statute.  Incompetent  to  testify  at  all,  objection 
must  be  made  when  he  is  sworn.    (Winters  v.  Winters,  428.) 

10.  JURY  TRIAL— SUFFICIENCY  OF  EVIDENCE.— The  jury 
are  the  sole  judges  of  the  sufficiency  of  the  testimony  and  the 
veracity  of  the  witnesses,  and  unless  there  is  evidence  that  the  jury 
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was  Improperly  Influenced,  the  court  will  not  reverse  the  decision 
on  the  ground  of  insufficiency  of  evidence.    (Etoyle  v.  State,  159.) 

11.  TRIAL— DEPOSITION.— AN  OBJECTION  TO  THE  COM- 
PETENCY OP  EVIDENCE,  talcen  on  the  hearing  of  a  deposition, 
may  be  made  for  the  first  time  at  the  trial.  (Winters  v.  Winters, 
428.) 

12.  TRIALr-DBPOSITION— OBJECTION  TO  COMPETENCY 
OF  EVIDENCE— PRIVILEGED  COMMUNICATIONS.— Under  a 
statute  providing  that  no  exceptions  to  depositions  other  than  for 
incompetency  or  irrelevancy  can  be  regarded  unless  made  by  mo- 
tion before  the  case  is  reached  for  trial,  an  exception  to  the  deposi- 
tion of  a  physician,  on  the  ground  that  it  reveals  confidential  com- 
munications, may  be  made  for  the  first  time  at  the  trial,  because 
the  objection  goes  to  the  competency  of  the  evidence,  and  not  to 
the  witness.     (Winters  v.  Winters,  428.) 

13.  PRACTICE.— AFTER  FINDINGS  HAVE  BEEN  FILED 
and  a  judgment  entered  thereon,  there  is  but  one  method  by  which 
the  findings  can  be  changed  or  modified,  except,  perhaps,  in  respect 
to  a  mere  clerical  error,  and  that  is  the  mode  pointed  out  by  stat- 
ute by  the  granting  of  a  new  trial.  Until  the  findings  are  thus 
set  aside,  they  must  stand  In  their  integrity  as  originally  made. 
(Hawxhurst  v.  Kathgob,  142.) 

TRUSTS. 

1.  A  TRUST  TO  MANAGE  PROPERTY  and  to  pay  over  and 
deliver  it  to  beneficiaries  at  a  time  specified  implies  that  the  trus- 
tees are  to  retain  it  in  their  control  without  authority  to  sell  or 
otherwise  dispose  of  it,  and  that  it  is  to  be  delivered  to  the  bene- 
ficiaries, so  far  as  consistent  with  the  nature  of  the  property,  in  the 
same  condition  in  which  it  was  received  by  the  trustees.  If,  how- 
ever, the  property  consists  of  bonds  and  mortgages,  payment 
thereof  may  be  made  to  the  trustees,  who  may  reinvest  the  proceeds 
in  other  securities.     (Goad  v.  Montgomery,  145.) 

2.  NEGOTIABLE  INSTRUMENT— TRUSTEE'S  LIABILITY 
AS  INDORSER.— If  a  negotiable  instrument  is  issued  to  A.  B., 
trustee,  and  he  subsequently  indorses  it,  he  is  personally  liable 
upon  his  indorsement.     (Bank  v.  Looney,  830.) 

3.  NEiGOTIABLE  INSTRUMENTS.— THE  FACT  THAT  THE 
WORD  "TRUSTEE"  is  on  the  face  of  securities,  cannot  put  the 
purchaser  to  any  inquiry  beyond  ascertaining  whether  the  trustee 
has  power  to  sell  or  otherwise  dispose  of  them.  (Bank  v.  Looney, 
830.) 

4.  A  NEGOTIABLE  INSTRUMENT  made  In  favor  of  A.  B., 
trustee,  is  none  the  less  negotiable,  and  a  purchaser  thereof  from 
the  trustee  is  not  charged  with,  nor  subject  to,  equities  existing  in 
favor  of  the  makers  when  the  trustee,  in  disposing  of  the  note,  did 
not  act  in  contravention  of  his  trust.    (Bank  v.  Looney,  830.) 

5.  TRUSTEES,  POWER  OF  TO  DISPOSE  OF  PROPERTY.— 
In  the  absence  of  any  authority  given  expressly  or  by  implication 
in  an  instrument  creating  a  trust,  property  which  has  passed  into 
the  hands  of  the  trustees  to  be  held  by  them  for  a  limited  time 
must  be  kept  by  them  and  delivered  in  kind  to  the  beneficiaries  at 
the  termination  of  the  trust.    (Goad  r.  Montgomery,  145.) 

6.  TRUSTS— REMEDY  WHERE  TRUST  FUNDS  ARE  IN- 
TERMINGLED, OR  DISSIPATED.— If  trust  moneys  are  mingled 
with  those  of  the  trustee,  the  trust  may  be  impressed  upon  such 
fund  or  property  with  which  it  is  mingled,  but  If  it  appears  that 
the  trust  moneys  are  dissipated  or  lost,  there  is  no  fund  to  Im- 
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press  with  the  trust,  and  the  sole  remedy  of  the  beneficiary  Is  •% 
proceeding  against  the  trustee  personally.     (State  v.  Foster,  47.) 

7.  TRUSTS— LIABILITY  OF  THE  TRUSTEE  AND  OTHERS 
FOR  DISSIPATING  FUNDS  OF  THE  TRUST  ESTATE.— All  per- 
sons knowingly  participating  In,  or  aiding  in,  committing  a  breach  of 
a  trust,  or  in  the  misapplication  of  trust  funds,  are  equally  liable 
with  the  trustee  to  make  good  the  fund  by  returning  it  to  the  trust 
estate.    (Duckett  v.  Mechanics'  Nat.  Bank,  513.) 

8.  OFFICERS— TREASURERS— DEPOSITARY  OF  PUBLIC 
MONEYS  AS  A  QUASI  TRUSTEE.— If  a  state  or  county  treasurer 
deposits  public  money,  in  his  custody,  with  a  bank,  which  keeps 
accounts  with  the  respective  treasurers  as  such,  the  banker,  hav- 
ing knowledge  of  the  trust  character  of  the  funds,  becomes  a 
quasi  trustee,  as  he  stands  in  the  shoes  of  the  depositing  treas- 
urers.   (State  V.  Foster,  47.) 

9.  TRUSTS  —  PAYMENTS— TRUST  FUND— PRESUMPTION. 
A  trustee  is  presumed  to  have  paid  out  his  own  moneys  and  to  have 
kept  those  belonging  to  the  trust,  and  this  presumption  is  applied 
if  there  is  any  money  on  hand  at  the  time  the  trust  is  sought  to  be 
enforced.  Hence,  if  public  moneys  received  by  a  state  or  county 
treasurer  are  deposited  by  him  with  a  banker,  who  afterward  as- 
signs for  the  benefit  of  creditors,  and  most  of  the  trust  funds  are 
found  to  be  gone,  what  remains  in  the  vaults  of  the  bank,  at  the 
time  of  the  assignment,  as  well  as  deposits  made  elsewhere,  will 
be  presumed  to  be  trust  funds,  but  the  presumption  does  not  ap- 
ply to  loans  made  before  the  assignment,  and  which  pass  by  It  to 
the  assignee.    (State  v.  Foster,  47.) 

10.  TRUSTS  — ASSIGNMENT  OF  PUBLIC  MONEYS  FOR 
BENEFIT  OF  CREDITORS.— IN  FOLLOWING  TRUST  FUNDS, 
they  must  first  be  traced  to  the  estate  of  the  trustee  or  quasi 
trustee,  and  the  corpus  of  the  funds  must  be  found.  Hence,  if 
public  moneys  received  by  a  state  or  county  treasurer,  and  depos- 
ited by  him  with  a  banker,  who  afterward  assigns  for  the  benefit 
of  creditors,  are  found  to  be  on  general,  and  not  special,  deposit, 
thus  being  thrown  into  the  mass  of  the  funds  of  the  bank,  and  ap- 
plied generally  to  the  payment  of  debts,  so  that  they  can  be  traced 
no  further  than  into  the  insolvent  assignor's  possession,  and  into 
his  estate,  the  state  or  county  can  recover  nothing  but  the  amount 
of  moneys  on  hand  at  the  time  of  the  assignment.  (State  v.  Foster, 
47.) 

11.  TRUSTS— ASSIGNMENT  OF  PUBLIC  MONEYS  FOR  BEN- 
EFIT OF  CREDITORS— ACTION  TO  RECOVER.— Moneys  re- 
ceived by  either  a  state  or  county  treasurer  are  considered  as 
public  moneys,  and,  in  case  they  are  deposited  with  a  banker,  who 
afterward  makes  an  assignment  for  the  benefit  of  creditors,  the 
state  or  county  may  maintain  an  action  to  have  such  moneys  im- 
pressed with  a  trust,  and  recover  the  property,  if  it  can  be  traced 
and  identified.     (State  v.  Foster,  47.) 

12.  POWER  OF  SALE  GIVEN  TO  EXECUTORS  DOES  NOT 
CONTINUE  ON  THEIR  BECOMING  TRUSTEES.— If  a  testator 
by  his  will  appoints  certain  persons  executors,  gives  them  power 
to  sell,  aod  also  bequeaths  and  devises  his  estate  to  the  same  per- 
sons to  hold  in  trust  for  his  heirs,  their  power  of  sale  ceases  on 
their  discharge  as  executors,  after  which  time  their  powers  must 
be  measured  by  the  decree  distributing  the  property  to  them  to 
hold  in  trust.     (Goad  v.  Montgomery,  145.) 

13.  MORTGAGES— DEED  OP  TRUST— TRUSTEES'  RIGHT  TO 
RELEASE— AVHAT  DOES  NOT  AFFECT.— If  land  subject  to  a 
mortgage  is  purchased  by  two  joint  owners,  one  of  whom  assumes 
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the  payment  of  the  debt  and  gives  to  hla  co-owner  a  trust  deed  as 
security  therefor,  with  power  to  release  the  deed  upon  payment  of 
the  debt,  and  the  trustee  afterward  sues  the  grantor  in  the  trust 
deed  for  partition  and  an  accounting,  tlie  right  of  the  trustee  to  sat- 
isfy the  deed  of  trust  cannot  be  abridged  in  such  suit  where  the 
beneficiaries  have  not  been  made  parties.  Hence,  a  decree  in  such 
suit,  that  the  grantor  in  the  trust  deed  is  bound  to  pay  the  mortgage, 
and  that,  on  payment  thereof,  the  clerlj  of  the  court  shall  satisfy  the 
trust  deed,  does  not  deprive  the  trustee  of  the  power  to  satisfy  It; 
and  the  pendency  of  such  suit  is  not  notice  to  one  who  buys  the  land, 
relying  upon  a  satisfaction  of  record  made  by  the  trustee.  (Day  v. 
Brenton,  460.) 

14.  MORTGAGES— TRUST  DEED— RELEASE  BY  TRUSTEE- 
DISCHARGE  OF  LIEN.— As  between  the  parties,  or  persons  having 
notice,  a  release  of  a  trust  deed  in  the  nature  of  a  mortgage,  exe- 
cuted by  a  trustee  without  authority  of  the  cestui  que  trust,  and 
without  having  received  payment  of  the  debt  secured,  does  not  dis- 
charge the  mortgage  lien.    (Day  v.  Brenton,  460.) 

15.  MORTGAGES— TRUST  DEED— RELEASE  BY  TRUSTEE- 
DISCHARGE  OF  LIEN.— If  a  trustee  in  a  deed  of  trust,  given  to 
secure  the  payment  of  certain  notes,  has  no  authority  to  release  the 
mortgage  except  ujjon  the  payment  of  the  debt,  but  does  have  au- 
thority from  the  cestuis  que  trust  to  release  it  upon  payment  being 
made,  a  satisfaction  and  acknowledgment  of  record  made  by  him 
after  maturity  of  the  debt  will  discharge  the  mortgage  lien  and 
protect  a  subsequent  bona  fide  purchaser,  relying  upon  the  satisfac- 
tion, against  the  cestuis  que  trust  and  their  assignees,  although  the 
mortgage  debt  has  not  actually  been  paid,  as  the  purchaser  Is  not 
obliged  to  go  beyond  the  satisfaction  piece  appearing  of  record  to 
see  that  the  debt  has,  In  fact,  been  paid.    (Day  v.  Brenton,  460.) 

Bee  Banks  and  Banking,  14-19;  Charities;  Corporations,  7,  9;  De- 
vise, 1,  3;  Executors  and  Administrators,  4;  Limitations  of  Ac- 
tions, 7;  Receivers,  8,  4. 

ULTRA  VIRES. 
See  Banks  and  Banking,  25;  Corporations,  8. 

UNCONDITIONAL  AND   SOLE  OWNERSHIP. 
See  Insurance,  6,  8. 

UNDUE  INFLUENOH. 
See  Wills,  16. 

USAGE. 
Bee  Warehousemen,  6. 

USURY. 

1.  USURY— CONFLICT  OF  LAW.— A  note  executed  and  paya- 
ble In  one  state,  secured  by  a  mortgage  on  lands  In  another,  will 
be  governed  by  the  rate  of  Interest  in  the  former;  and  If  by  the 
laws  of  such  state  all  interest  is  forfeited  for  usury,  the  Interest 
will  be  forfeited  upon  foreclosure  proceedings  In  the  state  where 
the  land  is  located.    (Thomson  v.  Kyle,  193.) 

2.  PLEADINGS.— USURY  IN  AND  PAYMENTS  UPON  a  note 
secured  by  mortgage,  when  the  amounts  claimed  are  less  than  the 
mortgage  debt,  are  matter  of  defense  proper  and  not  for  a  cross- 
bllL    (Thomson  y.  Kyle,  193.) 
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VENDOR  AND  PURCHASER. 

1.  VENDOR  AND  PURCHASER— TITLE  OF  READ  PROP- 
ERTY, WHEN  NOT  MARKETABLE— If  an  action  has  been  com- 
menced and  a  notice  tliereof  filed  apparently  affecting  the  title  of 
real  property,  and  the  complaint  states  a  good  cause  of  action,  the 
title  is  not  marketable,  and  the  purchaser  will  not  be  compelled  to 
accept  it  He  is  not  required  to  go  outside  and  loolj  up  the  evi- 
dence on  which  the  action  Is  based,  and  to  determine  whether  or 
not  it  can  be  maintained.    (Simon  r.  Vandeveer,  683.) 

2.  VENDOR  AND  PURCHASER— VENDOR'S  LIEN— TRANS- 
ITORY ACTION.— An  action  to  recover  unpaid  purchase  money  due 
under  an  absolute  conveyance  of  real  estate  is  transitory  and  not 
local.    (Smith  v.  Allen,  864.) 

3.  VENDOR  AND  PURCHASER— LIEN  FOR  UNPAID  PUR- 
CHASE PRICE.— Real  property  which  has  been  conveyed  by  ab- 
solute deed  is  not  subject  to  a  vendor's  lien  for  unpaid  purchase 
money,  where  no  such  lien  has  been  reserved  by  the  deed  or  by 
any  agreement  between  the  parties.    (Smith  v.  Allen,  86i.) 

WAIVER. 
Bee  Insurance,  13,  16-18;  Witnesses,  2. 

WAREHOUSEMEN. 

1.  A  WAREHOUSEMAN  IS  a  person  who  receives  goods  and 
merchandise  to  be  stored  in  a  warehouse  for  hire.  (Franlilin  Nat. 
Bank  v.  Whitehead,  302.) 

2.  WAREHOUSEMAN,  WHO  IS  NOT.— A  corporation  which 
never  operated  a  warehouse,  nor  issued  warehouse  receipts,  ex- 
cept upon  its  own  property  for  the  purpose  of  securing  loans  there- 
on, does  not  carry  on  the  business  of  a  warehouseman,  either  pub- 
lic or  private.    (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

3.  WAREHOUSE  RECEIPTS,  WHO  MAY  ISSUE.  It  is  only 
those  persons  who  pursue  the  calling  of  a  warehouseman,  that  is, 
receive  and  store  goods  in  a  warehouse  as  a  business  for  profit,  that 
have  the  power  to  issue  a  technical  warehouse  receipt,  the  trans- 
fer of  which  is  a  good  delivery  of  the  goods  represented  by  it. 
(Franklin  Nat.  Bank  v.  Whitehead,  302.) 

4.  CORPORATION,  AUTHORITY  OF  TO  CARRY  ON  BUSI- 
NESS AS  A  WAREHOUSEMAN.— Though  a  statute  declares  that 
any  person  or  incorporated  company  desiring  to  keep  a  public  ware- 
house shall  be  entitled  to  do  so  upon  receiving  a  permit  therefor 
from  the  auditor  of  the  county,  it  does  not  authorize  the  carrying 
on  of  the  business  of  warehouseman  by  a  corporation  organized  for 
an  entirely  different  purpose,  as,  for  instance,  to  carry  on  the  busi- 
ness of  manufacturing  and  selling  nails  and  other  products  of  steel 
and  iron.    (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

5.  A  CORPORATION  ORGANIZED  TO  MANUFACTURE 
NAILS  AND  OTHER  PRODUCTS  of  iron  and  steel  is  not  author- 
ized to  engage  in  the  business  of  a  public  warehouseman,  nor  to 
issue  warehouse  receipts.    (Franklin  Nat  Bank  v.  Whitehead,  302.) 

6.  USAGE  —  CONSTRUCTION  OF  CONTRACT.— Warehouse- 
man's receipts  for  wheat  received  may  be  construed  by  adopting  the 
meaning  of  the  terms  as  explained  by  commercial  usage.  (Drudge 
V.  Leiter,  359.) 

7.  WAREHOUSEMAN'S  RECEIPT— CONTRACT  OF  BAIL- 
MENT.— A  warehouseman's  receipt  for  a  certain  amount  of  wheat 
in  store,  subject  to  warehouseman's  charges,  fire  at  owner's  risk,  is 
a  contract  of  bailment.    (Drudge  v.  Leiter,  859.) 


9J0  Index. 

8.  WAREHOUSE  RECEIPT  ISSUED  WITHOUT  AUTHORI- 
TY AS  COLLATEIIAL.— If  a  debtor  who  is  not  a  warehouseman 
issues  a  receipt  purporting  to  be  a  warehouse  receipt  on  property 
in  liis  possession  and  owned  by  him,  for  the  sole  purpose  of  secur- 
ing a  credit,  it  is  not  in  any  sense  a  warehouse  receipt.  (Franlilin 
Kat.  Bauli  v.  Whitehead,  o02.) 

9.  WAREHOUSE  KECEIFTS  ISSUED  UPON  WAREHOUSE- 
MAN'S OWN  PKOPEKTY.— What  purports  to  be  a  warehouse  re- 
ceipt issued  by  a  corporation  upon  its  own  property,  which  remains 
in  its  possession,  for  the  purpose  of  securing  a  loan  naade  to  it,  does 
not  create  any  lien,  and  is  void  under  a  statute  declaring  that  no 
assignment  of  goods  by  way  of  mortgage  shall  be  valid  against  any 
other  person  than  the  parties  thereto,  where  such  goods  are  not 
delivered  to  the  mortgagee  or  assignee,  unless  such  assignment  or 
mortgage  shall  be  duly  acknowledged  and  recorded.  (Franklin  Nat. 
Bank  r.  Whitehead,  302.) 

10.  ESTOPPEL  AGAINST  CONTESTING  WAREHOUSE  RE- 
CEIPT.—One  who  is  not  a  warehouseman,  but  who  issues  what 
purports  to  be  a  warehouse  receipt  on  his  own  property  for  the  pur- 
pose of  securing  a  creditor,  is  not  estopped  from  proving  tliat  he 
Jvas  never  a  warehouseman,  where  the  creditor  had  knowledge  of 
the  true  state  of  facts,  and  was  not  deceived  by  any  action  of  tho 
debtor.    (Franklin  Nat.  Bank  v.  Whitehead,  302.) 

11.  WAREHOUSEMAN— OWNERSHIP  OF  MINGLED  GRAIN 
—TENANTS  IN  COMMON.— Where  a  warehouseman  receives  grain 
and  mixes  it  with  his  grain,  or  that  of  others,  and  is  engaged  in  sell- 
ing the  grain  so  mixed,  the  various  owners  of  the  grains  are  tenants 
in  common  of  the  entire  quantity  of  the  commingled  grain.  (Drudge 
V.  Leiter,  359.) 

12.  WAREHOUSEMAN'S  LIABILITY— FIRE— WHEAT  SOLD. 
While  warehouseman  would  not  be  liable  for  wheat  destroyed  by 
fire,  he  would  be  responsible  for  wheat  sold,  and  not  represented 
by  wheat  destroyed.  Depositor  could  recover  for  the  difference  be- 
tween the  amount  represented  by  the  receipt  and  his  individual 
ehare  of  the  destroyed  wheat.    (Drudge  v.  Leiter,  359.) 

See  Corporations,  2;  Cotenancy,  1  ,2;  Pledge,  1. 

WATER  COMPANIES. 

1.  CORPORATIONS.— WATER  COMPANIES  ARE  PUBLIC 
CORPORATIONS  when  chartered  under  the  general  laws  of  the 
state,  and  given  the  right  of  eminent  domain,  and  the  powers,  priv- 
ileges, and  franchises  of  operating  waterworks  to  furnish  a  city 
and  its  inhabitants  with  water.     (Watauga  Water  Co.  v.  Wolfe,  841.) 

2.  A  WATER  COMPANY  CANNOT,  AT  ITS  ELECTION  AND 
WITHOUT  GOOD  REASON,  serve  ona  part  of  the  community  and 
not  another.  It  is  bound  to  furnish  water  without  discrimination 
to  inhabitants  of  the  city.    (Watauga  Water  Co.  v.  Wolfe,  841.) 

3.  A  WATER  COMPANY  MAY  ADOPT  REASONABLE 
RULES  for  the  conduct  of  its  business  and  the  operation  of  its 
plant,  and  such  rules,  so  far  as  they  affect  its  patrons,  are  bind- 
ing upon  them,  and  may  be  enforced  by  the  company  to  the  extent 
of  refusing  to  supply  water  to  those  who  refuse  to  comply  there- 
with.   (Watauga  Water  Co.  v.  Wolfe,  841.) 

4.  WATER  COMPANIES— RULES  AND  REGULATIONS.— A 
person  desiring  to  be  furnished  with  water  by  a  public  water  com- 
pany may  be  required,  as  a  condition  precedent,  to  sign  an  agree- 
ment to  keep  his  hydrants  closed  except  when  using  water,  and,  re^ 
fusing  to  sign  such  agreement,  the  company  may  witibold  water 
from  him.    (Watauga  Water  Co.  v.  Wolfe,  841.) 
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5.  a  water  company  may,  for  his  wasting  op 
WATER,  shut  it  off  from  the  premises  of  a  consumer.  (Watauga 
Water  Co.  v.  Wolfe,  841.) 

WATERS  AND  WATERCOURSES. 

1.  THE  RIGHTS  OF  RIPARIAN  OWNERS  to  the  use  of  the 
waters  of  a  non-navigable  stream  for  an  artificial  purpose  are  equal. 
Each  has  a  right  to  the  reasonable  use  of  the  water  having  refer- 
ence to  the  rights  of  the  other  therein.     (Gehlen  v.  Knorr,  416.) 

2.  RIPARIAN  OWNERS,  RKiilTS  OF.— The  general  rule  is, 
that  an  owner  of  land  through  which  a  stream  of  water  flows  has 
the  right  to  have  it  flow  over  his  land  in  the  natural  channel,  un- 
diminished in  quantity  and  unimpaired  in  quality,  except  in  so  far 
as  diminution  or  contamination  is  inseparable  from  a  reasonable 
use  of  such  water.     (Gehlen  v.  Knorr,  416.) 

3.  RIPARIAN  OWNERS,  RIGHT  OF  TO  DETAIN  WATER.— 
A  riparian  owner  may  reasonably  detain  water  for  a  proper  pur- 
pose, though  in  so  doing  he  affects  the  current  and  retards  the  flow 
to  some  extent.     (Gehlen  v.  Knorr,  416.) 

4.  ICE,  RIGHT  OF  RIPARIAN  OWNERS  TO.— A  riparian 
owner  has  the  same  right  to  ice  that  he  has  to  the  water  before  it 
was  frozen,  and  may  cut  and  remove  it  from  the  stream  in  any 
quantity  and  to  any  extent  for  his  own  use  or  for  storage  or  sale. 
If  he  does  not  thereby  appreciably  diminish  the  head  of  water  at 
the  dam  of  the  lower  proprietor.     (Gehlen  v.  Knorr,  416.) 

5.  RIPARIAN  OWNERS— ICE,  RIGHT  OF  TO  FILL  RESER- 
VOIRS AND  RETAIN  WATER  FOR  THE  PURPOSE  OF  TAK- 
ING.—A  riparian  owner  has  the  right  to  divert  the  waters  of  a 
stream  into  a  pond  or  otlier  reservoir  and  detain  them  for  the  pur- 
pose of  taking  ice  therefrom,  provided  he  thereby  and  by  the  talk- 
ing of  the  ice  does  not  unreasonably  diminish  the  flow  of  the  stream. 
The  detention  of  the  water  for  two  or  three  days  while  the  pond 
was  filling  cannot  be  regarded  as  unreasonable.  (Gehlen  v.  Knorr, 
416.) 

6.  RIPARIAN  OWNERS,  RIGHT  OF  TO  USE  PONDS  AND 
OTHER  RESERVOIRS.— A  riparian  owner  may,  by  the  use  of  a 
dam  or  otherwise,  retard  or  divert  waters  of  a  stream,  so  far  as 
necessary  to  fill  a  pond  or  other  reservoir  and  to  thereby  store  water 
for  use  as  a  power  for  a  mill  or  for  any  other  useful  purpose, 
though  the  flow  of  the  water  to  the  lands  of  a  lower  proprietor  is 
thereby  somewhat  diminished,  because  more  of  the  water  is  lost 
by  evaporation  and  by  soaking  into  the  ground,  than  when  it  wa.s 
left  to  flow  without  obstruction  in  the  natural  channel.  (Gehlen 
V.  Knorr,  416.) 

7.  RIPARIAN  OWNERS— CONDEMNATION  PROCEEDINGS. 
Where  proceedings  were  brought  by  a  person  who  was  about  to 
erect  a  dam  against  persons  owning  land  adjacent  to  the  river,  and 
resulted  in  a  judgment  as  to  one  of  such  persons  that  he  was  not 
entitled  to  receive  anything,  it  is  fair  to  presume  that  such  judg- 
ment was  based  upon  the  theory  that  the  backwater  from  the  dam 
would  not  overflow  nor  injuriously  affect  his  lands.  Therefore, 
8uch  judgment  does  not  give  the  plaintiff  any  right  as  against  such 
landowner  to  the  water  itself,  or  its  use,  which  Is  not  enjoyed  by 
riparian  owners  generally.    (Gehlen  r.  Knorr,  416.) 

See  Mines  and  Mining,  1. 

WILLFUL  INJURY. 
See  Damages,  1. 
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WILLS. 

1.  WILLS— TESTAMENTARY  CAPACITY.— Where  monoma- 
nia or  insane  delusion  dictates  tlie  provisions  of  a  will  resulting  in 
the  disinheriting  of  the  subjects  of  the  delusion,  whom  the  testa- 
tor otherwise  would  remember  in  his  will,  it  cannot  stand.  (Rivard 
V.  Rivard,  5G6.) 

2.  WILLS,  EVIDENCE.— That  a  will  is  contrary  to  natural  jus- 
tice may  be  considered  with  other  facts  to  aid  in  determining 
whether  it  is  the  fruit  of  undue  influence  or  insane  delusion.  (Ri- 
vard V.  Rivard,  566.) 

3.  WILLS— TESTAMENTARY  CAPACITY,  TERMS  OP  WILL, 
WHEN  MAY  BE  CONSIDERED.— The  jury  may  be  instructed  that 
they  may  consider  the  terms  of  a  will  in  connection  with  other  evi- 
dence In  determining  whether  It  was  the  fruit  of  monomania  or  in- 
sane delusion.     (Rivard  v.  Rivard,  566.) 

4.  WILLS,— If  a  testator  is  under  an  Insane  delusion  that  his 
daughter  is  an  inmate  of  a  house  of  ill-fame,  such  delusion,  if  the 
jury  finds  it  to  have  been  the  cause  of  his  disinheriting  her,  Is  suf- 
ficient to  invalidate  the  will.    (Rivard  r.  Rivard,  566.) 

5.  INSANE  DELUSIONS,  EFFECT  OF  UPON  TESTAMEN- 
TARY CAPACITY.— A  testator  may  have  been  competent  to  attend 
to  his  affairs,  to  make  deeds,  leases,  and  other  contracts,  and  still 
not  able  to  execute  the  will  in  question,  because  of  some  delusion 
which  had  beclouded  or  taljen  away  his  judgment  in  regard  to 
those  who  were  the  natural  objects  of  his  bounty,  as  where  he 
disinherits  one  of  his  heirs  at  law  on  account  of  his  having  a  delu- 
sion respecting  the  character  of  such  heir,  or  respecting  some  act 
on  the  part  of  the  heir  which,  if  existing,  shows  him  to  be  un- 
worthy of  the  testator's  bounty.    (Rivard  v.  Rivard,  566.) 

6.  AN  INSANE  DELUSION  on  the  part  of  a  testator  that  one 
of  his  daughters  is  a  prostitute,  one  of  his  sons  a  drunkard,  and 
that  his  son  in  law  had  designs  on  his  life,  is  suflScient  to  justify  a 
verdict  against  the  validity  of  the  will.    (Rivard  v.  Rivard,  566.) 

7.  WILLS— INVALIDITY— INSANE  DELUSIONS.— Although  a 
testatrix  may  possess  sufficient  mental  capacity  to  transact  ordinary 
business,  and  have  sufficient  mental  capacity,  at  the  time  she  signs 
her  will,  to  know  and  understand  the  business  in  which  she  is  en- 
gaged, yet  she  is  wholly  incapable  of  making  a  will  if,  at  the  time, 
she  Is  under  the  influence  of  an  insane  delusion.  (Orchardson  v. 
Cofield,  211.) 

8.  WILLS  —  INVALIDITY  —  INSANE  DELUSIONS  —  SPIRIT- 
UALISM.—If  a  man,  fifty-seven  years  of  age,  professing  to  be  a 
spiritualist,  leads  a  feeble  woman,  eighty-three  years  of  age,  pos- 
sessed of  an  abundance  of  money  and  other  property,  to  believe  that 
he  is  a  god,  a  Christ,  or  one  gifted  with  supernatural  powers,  and 
she  marries  him  under  the  insane  delusion  that  the  spirit  of  her 
dead  husband,  long  deceased,  dictates  and  approves  of  the  marriage, 
and  makes  a  will  In  such  impostor's  favor  while  she  labors  under 
the  influences  of  such  insane  delusions,  brought  upon  her  through 
his  machinations,  a  court  will  set  the  will  aside.  (Orchardson  y. 
Cofield,  211.) 

9.  WILLS  —  INVALIDITY  —  INSANE  DELUSIONS  —  SPIRIT- 
UALISM.—A  mere  belief  in  spiritualism  is  not  proof  of  Insanity  or 
want  of  testamentary  capacity,  yet,  if  through  that  belief,  one  is 
led  into  the  delusion  that  another  Is  a  god,  a  Christ,  or  gifted  with 
supernatural  powers,  the  believer  of  the  delusion  Is  Insane  on  that 
subject,  and  his  will,  prompted  by  such  delusion,  and  made  under 
its  influence,  cannot  be  sustained,  although  the  testator  may  hare 
been  sane  on  all  other  subjects.    (Orchardson  v.  Cofield,  211.) 
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10.  WILLS-INVALIDITY— INSANE  DELUSIONS.— If  a  will  la 
made  as  the  result  of  an  insane  delusion  in  regard  to  one  who 
is  an  object  of  the  testator's  bounty,  or  in  regard  to  the  duty  or 
moral  obligation  of  a  party  to  make  a  will  in  favor  of  a  particular 
individual,  corporation,  or  society,  It  cannot  be  sustained.  (Orchard- 
sou  Y.  Ck)field,  211.) 

11.  WILLS— EXTRINSIC  EVIDENCE  of  what  the  testator  told 
the  scrivener  whom  he  engaged  to  draw  his  will,  and  of  his  inten- 
tions as  then  expressed.  Is  not  admissible  for  the  purpose  of  constru- 
ing such  will  where,  upon  its  face,  it  is  free  from  ambiguity.  (De- 
freese  v.  Lake,  584.) 

12.  WILLS— EVIDENCE  OF  TESTAMENTARY  CAPACITY.- 
Capacity  to  transact  ordinary  business,  and  to  know  and  under- 
stand the  business  in  which  one  is  engaged  at  tlie  time  of  making 
a  will,  Is  evidence  of  testamentary  capacity,  unless  the  testator 
was,  at  that  time,  affected  with  some  insane  delusion  which  In- 
fluenced his  action.    (Orehardson  v.  Cofield,  211.) 

13.  WITNESS,  COMPETENCY  OP  TO  GIVE  OPINION  AS  TO 
SANITY.— A  witness  who  describes  actions,  looks,  and  language 
of  the  testator  Inconsistent  with  a  rational  state  of  mind,  Is  compe- 
tent to  state  his  opinion  respecting  the  sanity  of  the  testator. 
(Rivard  v.  Rivard,  566.) 

14.  WITNESSES  — PHYSICIAN— ADMISSIBILITY  OF  PRIV- 
ILEGED COMMUNICATION  ON  PROBATE  AND  CONTEST  OP 
WILL.— In  a  contest  over  the  proof  of  a  will,  where  there  is  a  dis- 
pute, as  to  the  testamentary  capacity  of  the  testator,  between  the 
devisee  or  legal  representative,  and  the  heirs  at  law,  all  claiming 
under  the  deceased,  tlie  attending  physician  may  be  called  as  a 
witness,  by  either  party,  and  examined  as  to  information  acquired 
In  his  professional  capacity,  although  the  statute  prohibits  the  dis- 
closure of  such  information  unless  the  party  for  whose  benefit  the 
prohibition  Is  made  waives  his  right  thereunder.  The  privilege  can- 
not be  urged,  in  such  a  case,  because  the  proceedings  are  not  ad- 
A'erse  to  the  estate,  and  the  interest  of  the  deceased  as  well  as  of 
the  estate  Is,  that  the  truth  be  ascertained;  but  the  court  may,  In 
Its  discretion,  and  where  necessary,  prevent  the  memory  of  the  dead 
from  being  blackened  by  such  testimony.  (Winters  v.  Winters, 
428.) 

15.  PRACTICE.— An  objection  to  testimony  showing  that  In  the 
opinion  of  witness  the  testator  was  of  unsound  mind,  that  such 
testimony  Is  incompetent,  is  too  indefinite,  because  It  may  Include 
reasons  which  counsel  had  in  mind,  but  which  were  not  apparent  to 
the  court.  Counsel  cannot,  in  an  appellate  court,  insist  that  the  testi- 
mony was  incompetent,  because  the  witness  had  not  shown  suffi- 
cient knowledge  upon  which  to  base  his  opinion.  (Rivard  v.  Rivard, 
566.) 

16.  WILLS,  UNDUE  INFLUENCE,  WHAT  SUFFICIENT  TO 
SUPPORT  A  FINDING  OF.— If  a  testator  possessed  of  great 
wealth  makes  a  will  in  which  his  property  Is  devised  with  sub- 
stantial equality  among  his  heirs  at  law,  and  subsequently  by  cod- 
icils, to  the  will  and  by  conveyances,  practically  disinherits  all  of 
them  but  two,  those  two  being  less  in  need  of  his  bounty  than  some 
of  those  disinherited,  and  it  appears  that  one  of  the  sons  in  whose 
favor  the  changes  in  the  will  were  made  resided  with  the  testator 
for  several  years  prior  to  his  death,  and  the  other  was  frequently  a 
visitor  of,  and  in  consultation  with,  the  testator,  and  that  after 
Interviews  between  them,  he  spoke  unfavorably  of  the  third  son,  a 
verdict  finding  that  the  will  was  the  product  of  undue  influence 
will  not  be  set  aside.    (Rivard  v.  Rivard,  566.) 
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17.  JURY  TRIAL— INSTRUCTION  AS  TO  WEIGHT  OP  EVL 
DBNCB.— A  court  before  which  the  competency  of  a  testator  is  be- 
ing tried,  does  not  err  in  refusing  to  instruct  the  jury  that  the  ex- 
pert testimony  in  the  case  is  uncertain,  unreliable,  and  entitled  to 
but  little  weight.    (Rivard  v.  Rivard,  566.) 

18.  INSANITY— MORAL  OBLIGATIONS.— It  Is  not  error  to  per- 
mit a  medical  witness  to  be  aslied  whether  he  thought  the  testator 
to  be  capable  of  understanding  his  moral  obligations  to  others  at 
the  time  of  executing  his  will,  if  the  testimony  shows  that  he  then 
had  minor  children  dependent  on  him  or  his  property  for  educa- 
tion and  support.    (Rivard  v.  Rivard,  566.) 

See  Appeal,  12,  17;  Distribution,  1,  2. 

WITNESSES. 

1.  WITNESSES.— A  CROSS-EXAMINATION  must  be  confined 
to  the  matters  about  which  the  direct  testimony  was  given.  (State 
V.  Eifert,  433.) 

2.  WITNESSES— CROSS-EXAMINATION— WAIVER  OF  ER- 
ROR.—If  a  defendant  is  required,  on  cross-examination,  and  against 
his  objection,  to  testify  to  certain  facts,  any  error  connected  with 
such  cross-examination,  even  if  it  is  improper,  is  waived  by  the  de- 
fendant where  he,  in  the  further  progress  of  the  trial,  testifies  to  the 
same  facts  without  objection,    (State  v.  Eifert,  433.) 

?,.  WITNESSES  —  CROSS-EXAMINATION  —  FRAUDULENT 
BANKING.— If  a  banlfer,  upon  an  indictment  for  fraudulent  baulk- 
ing, in  accepting  a  deposit,  knowing  himself  to  be  Insolvent,  at- 
tempts to  show  his  want  of  connection  with  the  transaction 
charged  by  testifying  that  early  on  the  morning  of  the  day  when 
the  deposit  was  made,  he  left  the  town  where  his  banl£  was  located, 
and  went  to  a  city  named;  that,  prior  to  going,  he  had  a  conversa- 
tion with  his  son  alwut  receiving  deposits  on  that  day;  that  he  told 
him  he  was  going  to  the  place  named  to  looli  the  ground  over;  that, 
if  things  did  not  loolc  favorable,  he  would  send  the  son  a  telephone 
message,  not  to  receive  any  more  deposits,  and  to  stop  doing  busi- 
ness; and  that  he  did  send  him  such  a  message— the  cross-examina- 
tion need  not  be  confined  to  what  the  defendant  did  at  the  city 
named,  but  may  be  extended  to  any  matter  which  tends  to  contra- 
dict his  testimony  in  chief,  or  which  more  fully  discloses  his  con- 
nection with  the  deposit.     (State  v.  Eifert,  433.) 

See  Appeal,  10,  11;  Trial,  9;  Wills,  13. 
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